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Bellary (Dec) 1803 
Union of India v. Durgadass (Jul) 1132 


Union of India v. Gopal Chandra Misra 
(May) 694 
Union of India v. Gosalia Shipping Pvt. Ltd. 
. Tul) 1196 


‘Union of India v. H. P. Chothia 


(Aug) 1214 


Union of India v. Shri Ramesh Cotton Mills 
Ltd. (Oct) 1491 
Union of India v. Swadeshi Cotton Mills Co. 
Ltd. (Dec) 1818 


Vasant Fine Arts Litho Works v. State Indus- 
trial Court, Nagpur: See (Jul) 1113 
Venkatesh Dhonddev Deshpande v. Kusum 
Dattatrava Kulkarni (ec) 1791 
Vijayapal Reddy P. v. State (Govt. of India) 
(Nov) 1590 
Vishnu Agencies (Pvt.) Ltd. v. Commercial 
Tax Officer (Mar) 449 
Vishvas Aba v. State of Maharashtra 
(Mar) 414 
Vithal Somnath v. ne of . Maharashtra 
(Apr) 519 
Western India Match Co. Ltd. v. Fhird Indus- 
trial Fribunal West Bengal: (Feb) 311 
Workmen v v. Bharat Coking Coa] Ltd. 
(Jun} 979 
Workmen of Cochin Port Trust v. Board of 
Trustees of the Cochin Port Frust 
(Aug) 1283 
Y. L. Agarwalla v. Commr. of L-T., Central 
Calcutta ` (Sep) 1412 
Yeshwantrao Laxmanrao Ghatge v. Baburao 
Bala Yadav (dead) by LRP? (Jun) 941 





SUBJECT INDEX 


Advocates Act (25 of 1961), $.. 32 — Crimi- 
-nal proceeding — Permission’ to be repre- 
sented by private person who is not advo- 
cate -—— Discretionary — Matters to be con- 
sidered by Court (Jul) 1019 


Andhra Pradesh General Sales. Tax Act we ot 
1957) 
See under Sales Tax. 
Appeal — Appellate Court, powers of — See 
Cr. P. C. (1898), S. 423 
Supreme Court, appeal by special leave 
— Interference — See Constitution of India, 
Art. 186 
Appellate Court, powers of — Supreme 
Court, appeal by special leave — Interfer- 
ence — See Constitution of India, Art: 186 
Arbitration Act (10 of 1940), S. 34 — “Stay 
of suit — Application for — Factors to be 
considered — Effect of notice under S. 80, 
C. P. C. (Nov) 1608A 
(Assam) Fundamental Rules, R..56 (b) and 
(c) — See Constitution of India, Art. 309 





(Jan) 17A | 


——R. 56 (c) — Voluntary. retirement — 
Whether amounts to termination of ser- 
vice — C. R. No. 449 of 1976, D/- 4-8-1977 


(Gan), Reversed ` - (Jan) 178 
Bail — Cancellation of — / See Cr, P.C i 
(1974), S. 437: 


Bangalore Road Transport Service Act (8 ot 
1954), S. 8 Mysore Road’ Transport 
Corpn. Service — Pay structure — Revision 
— Employee holding post of store-keeper — 
Re-designation as Asstt. Store-keeper — Vali- 
dity. Writ Petn, No. 1221 of 1965, D/- 
22-3-1968 (Kant), Reversed (Sep) 1385 


Banker and Customer — See Torts — Vicari- 
ous liability f (Aug) 1268 
Bengal Finance Sales Tax Act (6: of 1941) 

See under Sales Tax. g 
Bengal General Clauses Act (1 of. 1899), 
S. 3 (27) — See Municipalities Bengal 
Municipal Act (15 of 1982), S. 583 
(Dec) 18118 

Bengal Municipal Act (15 of 1932) 

See under Municipalities. 

Bhopal State Land Revenue Act (4 of 1932), 
S. 2 (15) — See also Madhya Pradesh Land 

Revenue Code (20 of 1959), S. .190 
. (Dec) 1740C 
S. 2 (15) — Occupant — Definition ot 
— Jagirdar and Muafidar are occupants — 
Payment of land revenue or rent is not a 
sine qua non for making holder of land an 
occupant i (Dec) 1740A 
——S. 2 (15) and Chap. VI, Ss. 51, 52 (2), 
54 — Muafidar is “occupant” within mean- 
ing of S. 2 (15) but does not become ‘occu- 
pant’ ynder S. 52 (2) — ‘Occupant’ carries 





Bhopal State Land Revenue Act (Contd.) :. 
different meaning under Chap. VI than as 
defined under S. 2 (15) — AIR 1967-Madh 
Pra 201, Reversed (Dec) 1740B 
-———Chap. VI, S. 51 — See. Ibid, S. 2 (15) 

(Dec) 1740B 
——Chap. VI, S. 52 (2) — See Ibid, S. 2 (15) 

(Dec) 1740B 


, ——Chap. VI, S. 54 — See Ibid, S. 2 (15) 


(Dec) 1740B 


Bhopal State Sub-Tenants (Of Occtipants) 
Protection Act (2 of 1955), Ss. 2 (b), 3 — 
“Occupant” — Definition includes Muafidar 
by way of abundant caution - (Dec) 1740D 
——S. 3 — Sea Ibid, S. 2 (b) 
(Dec) -1740D 

Bihar and Orissa Municipal Act (7 of 1922) 

See under Municipalities. 
Bihar Land Reforms Act (30 of 1950) 

See under Tenancy Laws. ; 
Bihar ee and Establishments ‘Act (8 of 

1954) 

See under Shops and Establishments. 
Bihar Tenancy Act (8 of 1885) 

See under Tenancy Laws. 


Bombay Civil Services (Conduct, Discipline 
and Appeal) Rules (1932), R. 161 (2) (ii), Pro- 
viso — Disciplinary action against Govt, ser- 
vant after his retirement — Permissibility — 
S. C. A. No. 1216 of 1976, D/- 18-8-1976 
(Guj), Reversed (Jul) 1109 
Bombay Court-fees Act (36 of 1959) 
See.under Court-fees and Suits Valuations. 
Bombay Electric Supply and Transport Stand- 
ing Orders, No. 21 — See Bombay Industrial 
Relations Act (11 of 1947), S. 78 
(Sep) 1380C 


No. 23 — See Bombay Industrial Rela- 
tions Act (11. of 1947), S. 78 (Sep) 1880C 
No. 26 —- See Bombay Industrial Rela- 
tions Act (11. of 1947), S. 78 (Sep) 1880C 
Bombay General Clauses Act (1 of 1904), 
S. 17 — See Bombay Prevention of Gam- 
bling Act (4 of 1887), S. 6 (Aug) 1234 
Bombay Housing Board Act (69 of 1948) 
See under Houses and Rents, 
Bombay Housing Board Regulation — 
See under Houses and Rents. 


Bombay Industrial Relations Act (11 of 1947), 
S. 27-A — See also Ibid, S. 80 








(Jan) 202A 

Ss. ‘27-A, 82 and Proviso, 88 and Pro- 

viso ~~ Proceeding under the Act .——. Repre- 

sentative union entering appearance — Right. 

of individual employee to enter. appearance 
under S. 82 or S. 38 — Nature 

(Jan) 202B 


one 27-A, 32, 88 — Proceeding -under 


the Act —- Representative union entering ap- 


Subject Index, A.LR. 


Bombay Industrial Relations. Act (Contd.) ` 
pearance — Union acting mala fide — Rights 
of individual employees. (1960) 1 LLJ 448, 
(Bom) held overruled in (1962) 2 Supp SC 


890 (jan) 202C 
——S, 30 — See Ibid, S. 80 (Jan) 202A 
——S. 33 — See 
(1) Ibid, S. 27-A . ~ (Jan) 202B,C ° 
(2) Ibid, S. 80 (Jan) 202A 
——S8. 83 — See f 
(1) Ibid, S. 27-A- Jan) 202B,C 
(2) Ibid, S. 80 (Jan) 202A 


——S, 78 — Termination of service — Uom- 
- petent authority putting his initials on draft 
of ‘termination order — Termination held, 
valid (Sep) 1880A 
S. 78 ~~ Termination of service — Whe- 
- ther simpliciter or by way of puinshment — 
Facts and circumstances of the case and not 
form of the order is decisive (Sep) 1880B 


——S. 78 — Standing Orders of: B.E.S.T., 
Nos. 26, 21 and 23 — Termination of B. E. 
S. T. employee for unsatisfactory record’ of 
service —- Held, termination simpliciter — 
Spl. C. A. No. 614 of 1972, D/- 5-7-1977, 
(Bom), Reversed (Sep) —880C 


——Ss. 80, 27-A, 80, 32 and 88 — Proceed- 
ings under Act — Representative unicn en- 
tering appearance — Effect (Jan) 202A 
Bombay Land Revenue Code (5 of 1879), 
S. 37 (2) — See Tenancy Laws — Bombay 
Merged’ Territories and Areas (fJagirs Aboli- 
tion) Act (89 of 1954), S. 2 (4) (1) . 

(ful) 1167A 
——S. 37 (2) — ‘Collector’ s power to hold 
enquiry — Exercise of — Condition prece- 
dent (Jul) 11678 


Bombay Merged Territories and Areas ‘Jagirs 
Abolition) Act (89 of 1954) 
_See under Tenancy Laws. 


Bombay Police Act (22 of 1951), S. 2 (6) — 
See Bombay Prevention of. Gambling Act (4 
of 1887), S. 6 (Aug 1234 
——S, 10 — See eee Sian of 
Gambling Act (4 of 1887), S 





oe 1284 
——S. 11 —- See Bombay Prevention of 
Gambling Act (4 of 1387), S. 6 

(Aug; 1984 
Bombay Prevention of Gambling Act (4 of 
1887), S. 6 — Assistent Commission2ar ot 
Police —- Competent to issue search warrant ` 
under S. 6 -> (Aug). 1234 


Bombay Public Trusts Act (29 of 1950), 
S. 52-A .— Extinguishment of right of Trust 
to property before. coming into fcrce ot 
> “SRA - — ene of S. 52-A on suck right 

i } (Jun) 941 A 


‘1978 Supreme Court l .9 


Bombay Public Trusts Act (Contd.) 
——S. 52-A — Trust property —. Adverse 
possession — Suit by Trust — Held, not 
maintainable (jun) 941 B 
Bombay Rents, Hotel and Lodging House 
` Rates Control Act (57 of 1947) 
See under Houses and Rents. 
Bombay Sales Tax Act (51 of 1959) 
See under Sales Tax. 
Bombay Tenancy and Agricultural Lands Act 
(67 of 1948) X 
See under Tenancy Laws. 
Bombay Tenancy and Agricultura] Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 


, Bonus — Payment of — Calculation of net 


profits — See Payment of Bonus Act (1965), 
S 16 (1) 
Calcutta Municipal Act (38 of (1951) 

See under Municipalities, 
Calcutta Thika Tenancy Act (2 of 1949) 

See under Tenancy Laws. . 
G P. Excise Act (4 of ee S. Pa (e) (v) —= 
See Constitution of India, Art 

i oo 1476 

Central Sales Tax Act: (74 of 1956) 

See under Sales Tax. 
Chota Nagpur Tenancy Act (6 of 1908) 

See under Tenancy Laws. 


Citizenship Act (57 of 1955), S. 18 — See 
Constitution of India, Art. 186 (Oct) 1454 
Civil Procedure Code (5 of 1908), S. 2 (2) 
—- Decree — Preliminary decree — Order in 
suit for specific performance for depositing 
consideration —— Whether preliminary decree 
(Apr) 587A 
——S. 9 — See Tenancy Laws.—~ Karnataka 
Land Reforms Act (1962), S. 183 
~ ee (Aug) ‘1217 
-——S. 11 — Title suit — Finding in earlier 
suit — / When operates as'res judicata 
(Feb) 312B 
——S. 11 — Res judicata and constructive 
res judicata — Principles —— Applicability in 
case of dismissal of special leave petition in 
limine — AIR 1958 Mad 898 and AIR 1959 
Ker 291 and (1975) 2 Lab Lj 26 (Cal), Partly 
Overruled (Aug) 1283A 
——S. 11, O. 28, R. 3 — Compromise de- 
cres — Twa views possible — Consent decrees 
based upon one view —— Cannot be challeg- 
ed in subsequent suit on ground of collusion 
and fraud l (Aug) 1828C 
——S. 11 — Res judicata — Applicability 
(Sep) 1898B 
-———S, 11 — Constructive res judicata — 
Execution proceedings (Dec) 1820D 
———S. 34 — Interest for period prior to 
filing of suit — Not decreed by trial Court 
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Civil P. C. (Contd.) 
— Nor claimed in appeal memo — Refusal 
to award interest, held proper 
(Mar) 886B 
——S. 47, — See also Ibid, O. 28, R. 3 
. (an) 22A 
——S,-47, O. 21, Rr. 89, 90, 91 — Setting 
aside of auction sale on ground of fraud — 
Money decree — Attachment and sale of im- 
movable property in contravention of statu- 
tory provision — Held that the auction sale 
was bad. ILR (1969) Cut 202, Reversed 
(Dec) 1§20C 
~——S. 80 — See also Arbitration Act (1940), 
S. 34 (Nov) 1608A 
—— 5S. 80 — Notice under — Object of — 


yey and desired approach of Govt, indicat- . 


(Nov) 16088 
——-S. 92 — Suit under — Trust deed — 
Interpretation of settlement in favour of Su- 
chidhananda Matam and Samathikoi] (tomb) 
attached to it — Validity (Jul) 1174B 
S. 100 — Second appeal — Question 
of fact or of law — Determination of 
; (Aug) 1829A 
-—Ss. 100-101 — Question whether “Bho- 
tras” fall within any of the sub-groups ot 
Scheduled Tribes enumerated in Part IX ot 
Schedule to Constitution (Scheduled Tribes) 
Order, 1950, held, was a question which 
could not be raised in Second Appeal 

(Dec) 1820B 


——S. 108 — See Letters Patent (Cal), 
Ch. 15 (Jul) 1062B 
——S. 108 — Plea that compromise decree 
obtained by practising fraud on Court — 
Lower Courts not addressing to the question 
— Can be determined in second appeal 

(Aug) 1329D 
Patent (Cal), 





——S, 107 — See Letters 


cl. 15 (Jul) 1062B 
——S. 149 -— See Limitation Act (86 of 
1968), S. 5 (Feb) 335 
—-—S. 152 — See Limitation Act (1963), 
S. 5 (Apr) 587B 
—-—-O. 3, R. 4 — See Limitation Act (86 of 
1963), S. 5 (Feb) 335 


——0. 6, R 2 — Provisions relating to 
pleadings — Object of (Apr) 4848 
——0O. 6, R. 12 — Pleading — Implied 
contract brought about by conduct of parties 
(May) 798B 
——O, 6, R. 17, O. 30, R. 1 — Amendment 
of plaint — Principles — Suit by firm 
through partner —- Amendment seeking that 
suit filed by a parmer of dissolved firm — 
Entitled to be allowed — C. R. No, 508 of 
1975, D/- 20-4-1977 (P. and H.), Reversed 
(Apr) 484A 
——0O. 6, R. 17, O. 41, R. 27 — Applica- 
tions “in appeal for.amendment of written 


Subject Index. ALR. 1878 Supreme Court 


Civil P. C, (Contd.) : 
statement introducing new case and adduc- 
ing additional evidence — Not allowed 
(May) 798A 
1—0. 11, R. 21 — Order to produce docu- 
ments — Inference of non-compliance with 
the order — Validity (Sep) 1436 
——O. 20, R. 12 — See Tenancy Laws — 


_Bihar Tenancy Act (1885), Sch. 3, Art. 3 


(Jan) 30 B 
——O. 20, R. 18 — All defendants-respon- 
‘Jents not parties to compromise arrived at in 
Jartition suit — Still Court disposing of ap- 
Deal in terms of compromise only — Held 
proceeding for preparation of final decree 
against such respondents was invalid 

(Apr) 506C 

—— 0O. 21, R. 89 — See also Ibid, S. 47 
(Dec) 1820C 
——0O. 21, R. 89 — Application under 
O. 21, R. 90 by one J. D. pending — Ap- 
plication under O. 21, R. 89 by that J. D. 
end other J. Ds. not. barred (Jun) 918A 


——O, 21, R. 89 — Deposit by one J. D. 








— Effect (Jun) 918B 
——0O. 21, R. 90 — See Ibid, S. 47 
(Dec) 18200 
——O. 21, R. 9I — See Ibid, S. 47, 
(Dec) 1820C 
——O. 21, R. 94 — Construction of sale cer- 
tficate ' (Jul) 1073 
——O, 28, R. 3 — See also Ibid, S. 11 
. (Aug) 132980 
—O. 23, R. 3 and S. 47 — Compromise 


Gecree in eviction suit under Rent Act — Ex- 
æution of — Misc. Second Appeal No, 64 of 
1968, D/- 19-8-1970 (Madh Pra), Reversed 
(Jan) 22A 
——O. 28, R. 3 — Compromise decree for 
eviction executable only after five years — 
Held, no lease created — Registration not 
necess Misc. Second Appeal No. 64 of 
1968 D/- 19-8-1970 (Madh Pra} Reversed . 
(fan) 22B 
——O. 28, R. 8 — Compromise in appeal 
ender Article 186 of the Constitution 
(Feb) 299 
-O. 23, R. 3 — Eviction suit under Rent 
Control Act — Compromise. decree —- Dec- 
ree not in violation of Act — Decree is valid 
— Civil Revn. Appln. No. 679 ‘of 1972, | 
D/- 17-10-1975 (Guj) Reversed (Jun) 952A 
-—O. 28, R. 3 — “By any lawful compro- 





mise” (Jun) 9528 
—O. 80, R. I — See Ibid, O. 6, R. 17 
(Apr) 484A 


——©. 40, R. I — Joint receivers — Suit . 
fer money — Appointment in respect Of 
kook-debts realised before suit which were 
peither subject-matter of suit nor any relict 
claimed — Validity (Oct) 1456 


Subject Index, aR: 


Civil P, C. (Contd) 
——O. 41, R. 27 — See BL Lua 
(1) Ibid; O. 6, R. 17 (May) 7284 
(2) Letters Patent (Gal), Cl. 15 
(Jul) 1€62B 


—  O. 41, R. 33 — Power of court of ap- 
peal to interfere with decree of trial Court 
— Judgment of High Court Reversed 
(May) 725 
Coking Coal Mines (Nationalisation) Act (36 
of 1972), Ss. 9 and 17 — Interpretation — 
S. 9 (2) (b) does not nullify S. 17% (1) — S. 9 
(2) (b) has no larger operation than S. 9 (1). 
1976 Lab IC 1518 (Pat), Reversed 


(fun: 979 
—S. 7 — See Ibid, S. 9 lee 979 
Commissions of Inquiry Act (60 of 1952), 


——S. 3 — Sea Constitution of India, Art 164 
(Jan: 68B 
S. 8 (1) Proviso (b) — Whether Hou 
cation dated 18- 5-1977 issued by the Karna- 
taka State Government and notification dated 
23-5-1977 issued by the Central Gavern- 
ment under the same section related to the 
‘same matter’ within S, 3 (1) Proviso (b} 
(fanı 68A 


—S, 8- w — Notification dated 23-5-77 
appointing Commission of Inquiry — Vali- 
dity (Jan): 68D 
Companies Act (1 of 19564), S. 10-E — See 
Constitution of India, Art. 186 (Dec 1818 
——S, 27 — See Ibid, S. 397 (Mar’ 375A 
——Ss, 101 to 104 — See Ibid, S. €97 

(Mar) 875A: 
~—S. 897 — See also Ibid, S. 400 

(Mar; 875B 
——Ss, 397, 898, 402, 406, 77, 101 zo 104 
— Petition on ground of oppression of mino- 





rity sharehouiers -~ Appeal to Stpreme 
Court (Mar) 875A 
——S. 398 — See 
(1) Ibid, S. 397 (Mar) 875A 
(2) Ibid, S. 400 (Mar) 875B 


-Ss. 400, 897, 898 — Petition under 
Sections’ 397 and 398 — Notice issued to 
Central Government — Appeal — Fresh 





notice not mecessary (Mar) 375B 
——S. 402 — See Ibid, S. 397 

aoe 375A 
— S. 406 — See Thid, S. 

Pe la 375A 


Conasivation of Foreign Exchange and Pre- 
- vention of Smuggling Achvities Ast (52 
of 1974) - 

' See Under Public Safety, 

: Constitution of India 
-Preamble — Interpretation of Censtitu- 





tion — Guiding’ principles (Mar 449A 
—Pre. Arts. 19 (1) (©, 81 (ly and 
(2) — ‘Word “property” meanirg ot 


‘1978 Supreme Court 


il 


Constitution of India (Contd) - 
—; Annual cash bonus payable by Life To- 
surance Corporation to its employees—Whe- 


ther property (Jun) 803G 
——Art. 10 — See Ibid, Art, 21 
(Apr) 597B 


——Part m (Gen.) — Unconstitutionality 
of statute — Infringement of fundamental 
right — Test to be applied 

(Apr) 597D 
——Part II — Fundamental rights — Pri- 
soners — Whether entitled to all constitu- 
tional rights (Dec) 1675A 
——Art. 18 — Constitutionality of a pre- 
Constitution statufe like Prisons Act chal- 
lenged — Duty of Court (Dec) 1675B 
Art, 14 — See also 


(1) Ibid, Art. 21 (Apr) 597A 

(2) Ibid, Art. 31-B _ fAug) 1296A 

(8) Ibid, Art. 32 (Oct) 1514 

(4) Ibid, Art. 141 (Jan) 8A 

(5) Ibid, Art. 858 (Jun) 803-1 
(6) Criminal P. C. (1974), S. 436 

(Nov) 1594 

(7) Industrial Disputes Act (14. of 1947) 

S. 15 (Aug) 1283B 

{8) Life Insurance Corporation (Modifi- 

cation of Settlement) Act (1976), S. 3 

(Jun) 803H 

(9) Municipalities —. Calcutta Municipal 


Act (33 of 1951), S. 202 
f (May) 768C 
(10) Orissa Agricultural Income-tax Act 
. (24 of 1947), S. 8 (Dec) 1736 
(11) Passports Act (1967), S. 10 (8) (c) 
(Apr) 597C 
a2) Prisons Act (1894), S. 56 
(Dec) 1675} 
——Arts. 14, 16 — Public employment — 
Concept of equal protection and equal op- 
portunity — Scope — C. W. J. C. 460 of 
1968, D/- 18-5-1969 (Pat), Reversed 
(Feb) 827 B 
——Arts. 14, 58 and 71 — Relative scope 
of Arts. 58 and 71 — Presidential and Vice- 
Presidential Election Act (1952), Ss. 5-B 
and 5-C — Provisions not in conflict with 
Art. 14 or with Art. 58 (Apr) 499B 


——Arts. 14, 16 — Bifurcation of State Judi- 
cial Service into Civil and Criminal —. Sepa- 
rate Rules for recruitment and conditions of 
service — Bifurcation and the Rules, if dis- 
onminaton, 1974 Lab IC 1170 (Ker) Bevers- 
ed (May) 747A 
——Art. 14 — Scope — Reasonable classi- 
fication — Conditions for (May) 771F 
~——Art. 14 — Discrimination — Onus of 
proof ` (May) 771G 
——Art. 14 — Punjab Liquor Licence Rules 
(1956), R: 87; (9) Note (as amended i? Pun- 
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Constitution of India (Contd.) : 
jab in 1978) — Prohibition on liquor sales 
on Tuesdays and Fridays in hotel, restaurant 
or other muetenitons — Whether discrimina- 
tory (Oct) 147A 
——Arts, 14, 19 — ‘Punjab Excise Act (1 of 
1914), S. 59 (} (v) — Punjab Liquor Licence 
Rules (1956), R. 87: (as amended in Punjab 
in 1978) — Validity of (Oct) .1457B 


——Arts, 14, 19 — C. P. Excise Act (4 OF 
gy 4 S. 41 (e) (v} — Rule framed under, 
18 B (as amended in 1978) — Constitu- 
nae validity . of S. 41 (e) (v) and R. 18-B 
(Oct) 1476 


——Arts, 14, 19 — Punjab Exise Act (1 of 
1914), S. 59 (f) (v).— Punjab Liquor Licence 
Rules (1956), R. 37 (as amended in Haryana 
in 1978) — In view of judgment in AIR 1978 
SC 1457 S. 59 (£) (v) and R. 87 are valid. 
- (Oct) 1484 
S. 30 (2) — Not violative of Art. 14 or Art. 
19 of the Constitution © 
Art. 16 — See Ibid, Art 14 
. (Feb) 827B; 
(May) 747A 


~—Art, 19 — See also 


(1) Ibid, Art. 14 (Oct) 1457B; (Oct) 1476; 
(Oct) 1484; (Dec) 1675-1 


(2) Ibid, Art, 21 . (Apr) 597A.. 
(8) Ibid, Art. 32 (Oct) 1514- 
(4) Ibid, Art, 358 (Jun) 803-I 
(5) Life Insurance Corporation (Modifi 


cation of Settlement) Act (1976), S. 3 

Gun) 803H 

——Art, 19 — Scope — Reasonable restric-- 
tion - — Determination — Test 

(May) 771B 

——Art. 19 0) (a) — See also Contempt of 

Courts Act (1971), S. 10 (Jun) 921F 

-Arts. 19 (1) (a) and 124 — Code of judi- 





cial ethics and etiquette — Formulation of — ' 


Desirability ‘ (May) 727B 
“Art. 19 (1) (a) ‘and (g) See Pass- 
port Act (1967), S. 10 (8) (c) (Apr) 597 E, F 
——Art. 19 (1) (} — See 

(1) Ibid, Pre (Jun) 808C 
(2) Houses and Rents — W. B. Pre 
mises Tenancy Act (1956), S. 13 (8-A) 

(as inserted by Act 84 of 1969) 
(Jul) 1062A 
—-—Art. 19 (1) (f) (g) — See Ibid, Art, 31-B 
(Aug) 1296A 
=-—Art.. 20 — Incriminatory and compel- 
led testimony — What is (jul) 1025H 
——-Art. -20 (2) — -See Prisons Act (1894), 
s. 30 (2) - : (Dec) 1675G 





(Dec) 1675-1 .- 


Subject ies A.LR. 1978: Supreme Court . 


Constitution of India (Contd.) 
——Art. 20 (3) — See (also) 
(1) Ibid, Art. 22 (1) (Jul) 1025C 
(2) Criminal P. C. (5 of 1898), S. 162 
' (Dec) 1770C 
i Art: 20 (8) — Relative scope of Art. 20 
(8) and S. 161 (2) Cri. P. C. — Police interro- 
gation —. Accused’s right to’ silence — Ex- 


tent of (Jul) 1025A 
——Art. 21 — ‘See also - 
(1) Ibid, Art. 22 ` (Feb) 297 
` (2) Ibid, Art. 32 . (Oct) 1514 
(8) Penal Code (45 of 1860), S. 302 
i (Jul) 10918 
9 Prisons Act (1894), S. 56 
(Dec) 1675) 


——Art, 21 — Personal liberty — Depriva- 
tion of — Refusal of bail — Considerations 

(Apr) 527C 
Ait 21 — ‘Personal liberty’, meaning 
and content of — Right to go abroad whe- 
ther included — Inter-relationship . between 
Arts. 14, 19 and 21 (Apr) 597A 
—-—Arts. 21, 32 — Natural justice — Audi 
alteram partem — Whether an essential ele- 
ment of administrative inquiry 

(Apr) 597B 


——Arts, 21, 22; 39-A, 142 — Personal 
liberty — Right of appeal of convict — Duty 
of Jail authorities and’ government to make 


‘available copy of judgment and to provide 


legal service : (Nov) 1548C 
——Art. 22 — See also Ibid, Art. 21 
(Nov) 1548C 


——Aris, 29 and 21 — Detention —- Repre- 
sentation made by detenu.— -To be constru- 
ed liberally and not technically so as to 
frustrate or defeat concept: of liberty, Cri. 
Writ No. 87. of 1977, D/- 12-8-1977 (Delhi), 
Reversed . (Feb) 297 
——Arts, 22 (1) and 20 (8) — Scope of Art. 
22 (1) — Custodial interrogation — Accus- 
ed, if has a right to consult his. lawyer EE 
(Jul) 1025C 
——Art. 22 (4) — See Public Safety — Con- 
‘servation of Foreign Exchange and Preven- 
tion of Smuggling Kotina Act (52 of 1974), 
S. 8 (9 © (J) 1155 
-Art, 31 — Kerala Agriculturists ` Debt 
Relief Act (2 of 1970), S. 20 — Act not 
violative of Arts. 19 (5) and (6) and 31 
Teo (May) 771D 
. 8I D and’ (2) — See Ibid, Pre - 
Jun) 803C 
ae 31 (2) — See also Life Insurance: 
Corporation (Modification of Se”) Act 
976), S. 3° ` (Jan) 803F 
-Art, 31 (2) — Ravaataka: Contract Car- 
riages (Acquisition) Act (21 of 1976) -— Whe-- 
ther for public porpoise — ILR (1976) Kant 
1478, Reversed... . (Feb) 215A" 











Subject Index, : A.LR. 


Constitution of India (Contd.) 

——Art. 31 (2) — Karnataka Contract Car- 
Yiages (Acquisition) Act (21 of 1976) — Vali- 
dity — Not invalid on ground of paymen: of 
compensation being illusory — ILR (1976) 
Kant 1478 Reversed ` (Feb) 2158 
——Art, 31 (2) — 
be compulsorily acquired — Right of LC. 


employees to receive cash bonus — Compul- - 


sory acquisition’ — Competency. AIR 1968 
SC 1058 and AIR 1952 SC 252, held no 
longer good law in view of AIR 1970 SC 
564 (Jun). 898D 
——Art, 81 (2) ani (2-A) — Interpretetion 
of Cl. (2-A) — Guiding principles — Debt 
due from State or State owned or controlled 
Corporation —- Extinguishment by law -= 
Whether amounts to transfer of property 
(Jun) €08B 
—-—Art. 31-B and Ninth Schedule — ‘West 
Khandesh Mehwassi Estate (Proprietary 
Rights Abolition etc.) Regulation (1961) struck 
down as being violative of Art, 19 @) ©) — 
Subsequent inclusion of Regulation in Ninth 
Schedule — Constitutional validity if can -be 
assailed. ILR (1969) Bom 584 Reversed 
(Jun) 916 
oes 31B, 14, 19 “L) (£) (g) — Mustard 
Oil (Price’ Control) Order .1977 issued on 
80-9-77 under $. 8 of Essential Com- 
modities Act — Validity — (Per majority, 
Beg, C. J. and Desai, J. contra) Thouga the 
Act gets protection of the 9th Schedule, not 
the Price Control Order issued under it — 
Order however does nct offend Arts. 14 and 
19 (1) (f) (g) - (Aug) 1296A 
——Art. 82 — See also Ibid, Art. 21 
(Apr) 597B 
—-—Arts. 32, 186 — Supreme Court — 
Practice — Court. will decide no more than 
what is absolutely necessary for the decision 
of a case (Jun) 808G 
~———Arts, 32, 21, 14 and 19 — Prison justice 
— Writ petition by convict-prisoner alleging 
violation of his rights by prison authorities 
— Intervention by Supreme Court — Extent 
of — Principles (Oct) 1514 
-Art. 39 (b} — Scope — Nationalization 
whether included . .(Feb) 215D 
—— Art, 39A — See Ibid; Art. 21 ; 
(Nov) 1548C 
——~Art. 58'— See Ibid, Art, 14 


u 499B 
—Art, Tk — See Tkid, „Art, 
——Art, 102 — See Ibid, Art, 





“(ap 499B 


K 1609 
——Arts. 108, 102 — Representation of the 
People Act (1951), Ss. 10-A and 146 — Ap- 
plication by voter to President of India alleg- 
ing that elected candidate had become sub- 


Choses in action — ‘Tan - 


—, 
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ject to’ disqualification — President seeking 
opinion of Election Commission of India — 
Notice by Election Commission to elected 
candidate to explain allegations — Not ile- 
gal. (1970) 2 Andh WR 255, Reversed 
(Nov) 1609 
—~—Art. 124 - — See Ibid, Art. 19 (1) (a) 
(May) 727B 
. 129 — -See also Contempt of Courts 
Act (1971), S. 2 (1) (9 (May) 727A. 
—Àrt. 129 — Contempt of Supreme Court 
— News item criticising one of two views 
taken in a casg — Held, contempt not com- 
mitted (Apr) 489 
——Art. 131. — Suit “by State Govt. chal- 
lenging. appointment of Commission of In- 
quiry by Central Govt. — Held, maintain- 


able (Jan) 68C 
——Arts. 182, 188 — Appeal under — Locus 
standi (May) 694A 


——Art. 182 — Practice and procedure — 
Quashing of prosecution under S. 179, I.P.C, 
in the ends of justice. (1978) 45 Cut LT 258, 
Reversed (Jul) 1025E 
——Arts. 182 and 183 —. Appeal to Supreme 
Court on grant of cértificate by High Court 
— Grounds which can be raised in appeal 

i _ (Sep) 1428A. 


——Art. 132 — Decree for damages against 
Railway for negligence — Interference by 
Supreme Court (Oct) 1491 
——Art. 188 — See also 
(1) Ibid, Art. 182 
(May) 694A; (Sep) 1428A 
(2) Ibid, Art, 136 (Jul) 1062C 
_ (8) Industrial Disputes -Act (1947), Sec- 
tion 2 (00) (Jan) 8B 


——Arts. 133 and 144-A — Industrial dis- 
pute — Reference — Validity of reference 
and vires of S. 2-A of I.D. Act raised for first 
time in Supreme Court — Reference to a 
Bench of seven Judges refused, (Jan) 8C 
-Art, 133 — New plea — Appellant ac- 
quiesced to the rules by applying for the 
post of Village Accountant and taking chance 
of being selected — Constitutionality of rules 
cannot be questioned (Jan) 28 





` —-—Art. 183 — Concurrent findings of fact 


— Interference 
——Art. 188 — Appeal by 


_ (Aug) 1201B 


also relating to aes of fact — Not allow- 
ed. (Oct) 1447A 
——Art. 188 (1) ) - — New plea — Plea 
that procedure under the Act was not follow- 
ed taken in appeal — Held, it being.a mix- 
ed question a" law and fact could not. be al- 
lowed. (un) .836B 


certificate — . 
` New plea — No pleading as to it — Plea 
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——Art 186 — See also 
(1) Ibid, Art. 32 (Jun) - 803G 
(2) Civil .P. C. G@-of 1908), S. 11 
(Aug) 1283A 
(8) Civil P.-C. (5 of 1908) Ss. 100-101 
(Dec) 1820B 
Contempt of Courts Act (70 of 1971) 
S. 19 (1) (Jul) 1014 
Criminal P. Ç. (1898), S.. 428 
(Apr) 4724 
Criminal P. C. 2 of 1974), S. 340 
(Feb) 290 
East Punjab Children Act (89 of 
1949), S. 63° (Sep) 1420B 
Industrial Disputes Act (1947), S. 24 
(Oct) 1489 
(Standing) 


; (May) 769 
(10) Letters Patent (Cal), Cl. 15 
Gul 10628 


Industrial. Employment 
Orders) Act (1946), S. 1 


(9) 


(11) Limitation Act (1963), S. 
Apr) 587C 
(12) Penal ‘Code (45 of 1860), S. 300° 
(Jul) 10848 


Art, 186 — Appeal against acquittal — 
Acquittal by High Court in appeal against 
sentence of life imprisonment — Case en- 
tirely depended on circumstantial evidence 
— Prosecution evidence found to be fabrica- 
ed — Held, High Court rightly interfered 
with the conviction (Jan) 83 
—~~Art. 186 — Murder Case — Special leave 
confined to question of sentence —- Non- 
compliance with S. 285 (2), Cr. P. C. — Ap- 
pellant, sole earning member of his family 
having 3 daughters and 2 sons (all minors) 
— Sentence of death commuted to imprison- 
ment for life (Jan) 35 
-Art. 186 — Appeal by special leave 
against conviction — Guilt of appellant not 
supported by evidence — Conviction set 
aside. Criminal Appeal No, 28 of “1972, 
D/- 25-2-1942 (Madh Pra) Revered 

{Jan) 36 
Art. 186 — Appeal against conviction 
_~Held, common intention to murder not 
proved — Accused constructively liable tor 
sharing common intention to assault 











l (jan) 43 
—-~Art. 186 — High Court in appeal setting 


aside conviction and -acquitting accused — 


Appeal by special leave — Interference, Cri- 
‘minal Appeal No. 684 and Ref, No. 25 of 
1978, D/- 31- 19-1978 (al). ‘Reversed 

(Jan) 1918 
Ast. 186 — New plea — Contention not 
raised before High Court nor in petition for 
special’ Jeave in the form in which’ it is 
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- sought to be raised in appeal — It will it 


be allowed (Feb) 306 B 
-Art. 186 — Appeal by special leave — 
Criminal appeal — Dying declaration — Ap- 
preciation (Feb) 315A 
Arts, 186, 226 — Judgment of High 
Court under Art. 226 — Appeal against — | 
Interference by Supreme Court — Scope 
(Feb) 324 
-——Art, 186 — Termination of probationers 
Services — Interference by Supreme Court 
in appeal by special leave (Mar) 863B 
. 186 — Appeal by Special leave 
against acquittal — Interference by Supreme 
Court. .Crimirial Appeal No. 2915 of 197%% 
‘D/- 25-4-1973 (All) Beversed 








(Mar) 3688 
——Art. 136 — Appeal by special leave — 
Interlocutory orders — Interference by Sup- 
reme Court (Apr) 484G 
Art, 186 — New plea — Plea requiring 
investigation of new facts — Cannot be al- 
lowed to be raised (Apr) 509 
——Art. 186 — Appeal by special leave — 
Taxation — Interference (Apr) 533 


——Art. 186 — In petty cases Supreme 
Court can refuse to decide a question of 
law even if specal leave is granted 

(May) 764 
——Art. 186 —_ Special leave obtained’ by 
making false and misleading assertion in a 
petition — Revocation (May) 765 
“Art. 186 — Question whether certain 
expenditure incurred. by assessee on main- — 
tenance of guest house is deductible in -com- 
puting his income— Question of law 

(May) KOT 
——Art. 186 — Accused unable to surrender 
to bail for non-receipt of copy of H. C. Judg- 
ment — Special leave pétition restored 

(May) 770 
——Art. 186 — Appeal by Special Leave 
— Supreme Court not to interfere unless 
manifest ‘injustice is caused on ‘substantial 
question of public importance (Jun) 944 
-Art. 186 — Order rejecting application” 
of cancellation of bail — Appeal by special 
leave — New material — Use against accus- 
ad — Not permissible’ (Jun) 961A 











" —— Art. 186 — Appeal by special leave — 


Cancellation of bail — Application rejected 
Sy High Court —- Interference by Supreme 
Court — When justified Gun) 961D 
-Art. 186 — Appeal by special leave — 
Award by Labour Court —-Special : circum- 
‘stances to justify interference not shown ==> 
Art. 186 cannot be invoked > (Jun) 997 
—— Art, 186 — Appeal by special leave imei: 
Criminal matter _ Interference 

‘ Gul) 1012A 
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——Art. 186 — Appeal by special leave — 
New point — If can be allowed to be reis- 
Jul 1061A 
Arts. 186, 188 and 187 — Special. lecve. 
to appeal limited to certain grounds — 
Ground must not be narrowly construed 
(Jul) 1062C 
Art. 186 — Appeal by special leave 
against conviction under 5. 409 I. P. C. — 
Accused an imexperienced officer depositing 
` Rs. 100/- entire amount misappropriated — 
Sentence reduced to the period already un- 
dergone (Jul) 1081 
=——Art. 186 — Appeal against acquittal — 
Mere fact that Supreme Court would bave 








taken a different view of evidence is 10. 


ground for reversing order of acquittal 
(Jul) ‘1186 
—r—Art. 186 — Kobal by Special: leave — 
Concurrent finding by Lower Courts -hat 
a sale was a sham transaction is one of fact 
— No interference _ (Aug) 1818A 
——Art. 186 — Neéw plea in Supreme Court 
— Pleadings — Construction (Sep) 1332C 
~—Art. 186 — Concurrent findings of 
facts — Benami (Sep) 1339p 
Art. 186 — Special leave in crininal 
cases — Accused having caused brutal mur- 
der of two persons sentence of death main- 
tained 
—— Art. 186 — Appeal by special leave — 
Concurrent finding — Interference - 
(Sep) 1407B 
——Art. 186 — Appeal by special leave — 
New plea — Mixed austin of fact and law 
— Not allowed to be raised (Sep) 1407C 


-Art. 136 — Plaintiff's claim for de- 
claration that they are Indian nationals re- 
jected throughout and ultimately by Supreme 
Court (Oct) 1454 
Art. 186 — Compromise in appeal before 











Supreme Court — State Transport Appellate ` 


Tribunal directed to dispose of appeal in the 
light of existing rule 155-A of Madras Motor 
Vehieles Rules . (Novy -541 

Art. 186 — Concurrent findings of fact 
regarding guilt of accused —. Special leave to 
appeal —- Can be granted only in exceptional 
cireumstances (Nov) 1548A. 
-Art. 186 — Appreciation of evidence — 
Powers of Supreme Court (Nov) 1558A 


—Art. 186 — Criminal case — Necessary 
evidence still to be recorded — Held, Sup- 
reme Court will interfere under Article 186 
(Nov) 1590B 











——Art. 186 — Case relating to copyright © 


Doea — Concurrent finding of fact — 
E interference in special leave ap- 
; (Nov) 1313B 


(Sep) 189% . 
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-Art. 186 — Appreciation of evidence by 
Supreme Court — Difference between. powers 
of Supreme Court under Art. 186 and S. 2 
(a) of the Supreme Court (Enlargement of 
‘Criminal Appellate Jurisdiction) Act, 1971 
(Dec) 1647A 
——Art. 186 — Charge under S. 302/84, 
I.P.C. — High Court aequitting accused of 
the charge — No finding recorded against 
accused under S. 326/149, LP.C. — Acquit- 
tal not challenged by the State by way of 
appeal — Held that by necessary implica- 
tion, acquittal of accused for offence under 
S. 326/149, TEE, had become final 
(Dec) 1647G 


~Art. 186: — Appeal against acquittal — 
Interference by Supreme Court — When 
open — Cr. A. No. 1511 of 1969, D/-29-9- 
1970 (All), Reversed (Dec) 1770D 


~——Arts. 136 and 226 — Appeal against in- 
terlocutory order of stay — Scope for inter- 
ference — Interim stay of operation of Com- 
‘pany Law Board’s order of induction of 
directors — Legality — Civil Misc, Revn. 
1120-W/1977 and 109/78 in W. P. 585/7% 
(Delhi); D/- 18-1-78, Reversed (Dec) 1818 

——Art. 187 — See Ibid, Art, 136 
(Jul) 1062C 
——Arts, 141 and 14 — Industrial Disputes 
Act (1947), S. 10 — Validity of S: 10 upheld 
by Supreme Court — Validity cannot be chal- 
lenged again on fresh grounds (Jan) 8A 

——Art. 142 — See Ibid, Art 21 

(Nov) 1548C 

——Art. 144-4 — See ee. Art 188 
(Jan) 8E 


——Arts, 164, 248, Seventh Sch. List I Items 
94, 97, List IH Item 45 — Commissions of 
Inquiry Act (1952), S. 3 — Not invalid 
(Jan) 68 B 
——Art. 217 (1), Proviso (a) — High Court 
Judge — Prospective resignation — Withdra- 
wal.— Validity — Civil Mise. Writ No. 1172: 
A 1974, D/- 28-10-1977 (All) (FB), Bevers- 
(May) 694B 








Ibid, Art. 136 

(Feb) 824; (Dec) 1819 

(2) Ibid, Art. $11 (Aug) 1277 BD- 
(8) Ibid, Art. SII (2) (Sep) 1407A 
(4) Ibid, Art. 824 (1) (Jun) 851CE 
(5) Civil P. C. (5 of 1908); S. 11 - 
(Aug) 12884 

(6) Representation of the People Act 


(1951), S. 100 (1) (dy (iv) Jun) 851D 
——Art. 226 — Finding on question of com- 
parative hardship: of landlord and tenant is 
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a finding of fact — High Court cannot dis~- 


turb it in writ proceeding (Jan) 29 
——Art. 226 —- Mandamus — Motor Vehi- 
cles Act (1989), Ss. 47, 48-A — Grant of 
permits — Notification of State Government 
under S. 43-A on 80-38-72 — Another noti- 
fication under S. 43-A on 24-9-75 changing 
earlier policy — Effect. AIR 1977 Al 206, 
Reversed (Feb). 209 
——Art. 296 — ‘Order by statutory autho- 
rity — Validity of — How to be judged 
(Jun) 851A 
——Art, 226 — Black-listing of contractor 
— Opportunity to represent his case to be 
given to contractor. W. A, - No. ‘182: of 1968, 
D/- 14-10-1968, (Ker), Reversed; ` AIR -1969 
Ker 81 (FB), Held overruled by AIR 1975 
SC 266 (Jun) 980 
———Arts. 226, 297 — Finding of fact — 
Interference. AIR 1976 Bom 288, Reversed 
(Jun) 955C 
——Art. 226 — Conduct of petitioner — 
Held on facts that the conduct disentitlėd 
petitioners to the relief (Dec) 1814 
——-Art, 227, —— See also Ibid, Art. 226 
(Jun) 955G 
——Art. 227 — Power under cannot be in- 
voked to correct error of fact, Spl. Civil Ap- 
pin. No. 1441 of 1968, D/- 22-6-1972 (Bom), 
Reversed (Jan) 45 
Art; 227 — Finding of ‘revenue ‘au- 
thorities — Manifest error committed — 
High Court can interfere ` (Feb) 347, 
——~Art. 284 — See Ibid, Art. 309 
(May) 7478 
“Art: 245 — See Life Insurance Corpora- 
tion (Modification of Settlement) Act (1976), 
S. 8 (Jun) 808H 
——Art, 248 — See Ibid, Art, 164 
(Jan) 688 


~Arts. 285 a) (2) and 872 (1) — Merger 
of city of Bellary into Mysore State on 1-10- 











1953 — Right of Bellary Municipal Council . 


to claim taxes from Railway if barred under 
Art. 285 Railways (Local Authorities 
Taxation) Act 1941, -if saved under Art. 372. 
AIR 1970 Mys 87, Reversed (Dec) 1803A 
——-Art, 285 (2) — Expression “that tax” — 
Meaning (Dec) 18038 
hoamp 302 — Order under S. 3 of Essen- 
tial Commodities Act —~ Validity - 
{Aug) 1296B 
-Art. 809 — See also Punjab Agricultural 
Service Class I Rules (1947), R. 10 
_ (Aug) 1828 
——Arts. 309, 810 and 311 (2) — (Assam) 
Fundamental ‘Rules, R. 56 (b} and (c) — 
Right of Government: to compulsorily -retire 
a owil servant under“ R. 56 (b} and right of 





Subject Index, A.LR. 1978 Supreme Court 


Constitution of India (Contd.) 
Government servants to voluntarily retire 
under R. 56 (e) (jan) 17A 
——-Art. 309, Proviso — Rules Governing 
the Appointment of Registrars, Rule 23 — 
R. 28 does not bar the appointment of a 
holder of Resident post to a higher post of 
Registrar when he has not left the service — ~ 
L.P.A. No. 11 of 1977 Di/- 19-1-1977 (Guj), 
Reversed (Feb) 270 
Art, 809 — Creation of temporary post 
— . Qualifications laid down by executive 
order — Validity —.C. W. J. C 460 of 1968, 
D/- 13-5-1969 (Pat), Reversed 

(Feb) 327A 
-Arts. 309, 284 — Bifurcation of State 
Judicial Service into two wings i.e. Civil and 
Criminal — Separate Rules governing re- 
cruitment and conditions of service — Po- 
wers of State Governmént (May) 747B 
Art. 810 — See Ibid, Art. 309 (Jan} 17A 


-Art. 810 (2) — Employment under Gov- 
ernment is a matter of status and not of con- 
tract (Jan) 17C 
——Art. 811 — See also Him Pra Secre- 
tarial Class III Service (Recruitment, Promo- 
tion and Certain Conditions of Service) Rules 
(1962), R. M Gv) - Gud 1182 
——Art. $11 — Disciplinary Proceedings — 
Duty of domestic tribunal —- Must base its 
conclusion on some evidence and not mere 
suspicion (Aug) 1277A 
——Arts. 311, 226 — Disciplinary proceed- 
ings — Interference under Art, 226 

(Aug) 1277B 
Art, ‘$11 — . Order removing delinquent 
from service — Should be a self-contained 
speaking order and not cryptic (Aug) 1277C 
Arts, $11, 226 — Order removing delin- 

















f quent from service — Writ petition — Ex- 


amination of record of disciplinary tribunal 
by High Court — Propriety (Aug) 1277D 
——Art, 811 (2) — See also Ibid, Art, 809 
(Jan) 17A 
Art, 311 (2) — Probationer — Termina- 
tion — Prior inquiry to determine suitabi- 
lity to continue in service — Nature of 
{Mar} 368A. 
—— Arts, gil (2), 296 — Local body con- 
ducting departmental enquiry against its em- 
‘ployee — Compliance with principle of audi 
alteram partem — Necessity: (Sep) 1407A 
Art. 894 — Election Commission —- Po- 





wers and functions of _ (Jun) 851B 
Arts 894 (1), 329 (b), 226 — . Election 
— Meaning of — Order for- fresh poll — 


Whether can. be said to be during course of 
election ; (Jun) 8510C. 
Arts, 324 (1), 226 — . Cancellation of poll 
— - Obligation to act in accordance. with 
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natural justice on part of Election Commis- 


sion (Jun) 851E 
——Art. 829 (b) — See 
(1) Ibid, Art. 824 (1) (Jun) 851C 
(2) Representation of the’ People Act 
(1951), S. 100 (1) (d) Gv) ; 
(Jun) 851D 





-Arts. 858, 359 (1-A), 14, 19. — Proda- 
mation of Emergency — Effect on fundamen- 





tal rights ` Gust) ls 
~—Art. 859 (1-A) — See Ibid, Art. 35 
(Fun) 3031 
—— Art. 872 (1) — See Ibid, Art, 285 (1) 
(2) (Dec) 18C3A 
Sch. mn List I, Item 42 — See Ibid, 
Sch. 7, ok IL, Entry- 42, (Feb) 215C 
‘——Sch. 7 , List 1, Item 94 — See Ibid, 
Art. 164 (Jan) 68B 
Sch. 7, List 1, Item 97 — See Ibid, 
Art. 164 (Jan) 68B 


ech: 7, List 2, Entry 80 — Kerala Agri- 
culturists Debt Relief Act (2 of 1970), S. 20 
m= Act providing for relief of indebted agri- 
culturists in Kerala is valid (May) 771A 
——Sch. 7, List 2, Entry 54 — See Govern 
ment of India Act, (1985), Sch. 7, Lis: 2, 
Entry 48 (Mar) 419B 
——Sch. 7, List 2, Entry 54 — Statutory or 
compulsory sales —- Whether exigible to 
sales tax — AIR 1968 SC 1207, Overruled; 
AIR 1978 SC 668, Partly Overruled 

(Mar) 449C 
——Sch. 7, List 2, Entry 66; Notification 
of Delhi Govt, D/- 15-12-1952 — Imposi- 
tion of registration fee under — Illegal 

(ul) 1182 
-——Sch. 7, List 8, Item 42 — List I, Iten 42 
— Karnataka Contract Carriages (Acquisifion) 
Act (21 of 1976) —— Whether invalid, ILR 


(1976) Kant. 1478, Reversed (Feb) Z15C 
——Sch. 7, List 8, Item 45° — See Ibid, 
Art. 164 (Jan) 68B 


——Sch. 9 — See Ibid, Art. 81-B (Jun) 916 
Constitution (Scheduled Tribes) Order (1£50), 
Sch., Part IX — See Civil P. C. (5 of 1€08), 
Ss. 100-101 (Dec) 1820B 
Contempt of Courts Act (70 of 1€71). 
S. 2 (1) (c) — Criticism of judiciary by press 
-— Whether amounts to contempt 

(May) 727A 
S. 8, Expla. — See Ibid, S. 5 

(Jun) €21B 
-——Ss. 5, 8 Explanation and 19 — Applica- 
bility of S. 5 — Concerned judgment must 
have become final inter partes as contemplat- 
ed under Expln. to S. 3 (Jun) €21B 
~——S§. 5 — Allegation that a Judge had a 
pre-disposition to convict — Amounts to con- 
tempt (jun) £210 

1972 (SCY Tadeves/? 


Contempt of Courts: Act (contd.) 
——S. 6 — See Ibid, S. 18 Gun) 921E 
——S. 10 — Prosecutions for scandalizing 
court have not become obsolete 

(Jun) 921D 
——S. 10 — Jurisdiction under to be exer- 
cised sparingly © > (Jun) 921F 
——S. 10 — Criticism against judgment of 
trial court — High Court entitled to consi- 
der judgment of Appellate -Court 

(Jun) 921G 
——Ss. 18 and 6 — Allegation that a judge 
had a pre-disposition to convict —- Contem- 
ner a seinor lawyer practicing in motussil 
court — Not entitled to benefit of S. 13 

(Jun) 921E - 
eet T: a | See Ibid, S. 5 (Jun) 921B 
——S. 19 (1) (b) — Contempt — Conviction 
— Appeal against to Supreme Court — Juris- 
diction (fun) 921A 
——S. 19 (1} — Order merely initiating con- 
tempt proceeding by issuing notice under 
S. 17 — Not appealable under S. 19 (1) 

- (Jul) 1014 


‘Contract Act (9 of 1872), S. 65 — See Life 


Insurance Corporation Act (1956), S. 7 (2) 


(Oct) 1447B 
—-S. 70 — See C. P. C. (1908), O. 6, 
R. 12 (May) 798B 
——§, 288 — See Torts — Vicarious liability 
(Aug) 1263 


CO-OPERATIVE SOCIETIES 
— Maharashtra Co-operative Societies Act, 
1960 (24 of 1061), S. 144-I (8) — Election 
petition — Corrupt practice ~- Evidence and 
proof — Standard of proof (Feb) 851 


Copyright Act (14 of 1957), S. 51 — Ques- 
tion whether there has been violation of 
copyright — - Determniation of 

(Nov) 1618A 


COURT-FEES AND SUITS VALUATIONS 
—Bombay Court-fees Act (86 of 1959), 
——Sch. 1, Art. 1 — See State Financial 
Corporation Act (63 of 1951), S. 31 f 
(Dec) 1765 
——Sch. 1, Art. 7 — See State Financial 
Corporation Act (68 of 1951), S. 31 
(Dec) 1765 
———Sch. 2, Art. 1 (c) — See State Financial 
Corporation Act (68 of 1951), S. 81 
(Dec) 1765 
—Tamil Nadu Court-fees and Suits Valuation 
Act (14 of 1955), S. 87 (2) — Partition suit 
— Court-fee payable. CRP No. 2084 ~of 
1976, D/- 11-8-1976 (Mad), Reversed 
. (Nov) 1607 
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Criminal Practice — Appellate Court — 
Duty to communicate judgment to trial court 
with promptitude —— See Constitution oi 





India, Art. 186 (May) 77 
Criminal: Procedure Code (5 of 1898); 
S. 154 — See also 
a) Evidence Act (1872), S. 56 
(Jan) 59D 
(2) Evidence ‘Act (1 of 1872), S. 114 
(Jul) 11428 
‘SS. 154 — First Information Report — 
If delayed (Jul) 1142A 


-——S. 154 — Omission on part of informant 
to state correctly the kind of paper used for 
writing F. I. R. — Effect (Ful) 1142C 
-—~S. 154 — Parentage of accused, though 
not stated in F.I. R., mentioned in general 
diary — Effect on F. I R. (Jul) 1142D 
——S, 162 — See also Ibid, S. 174 
(Nov) 1558D 
——S. 162 — Statement of witness under 
S. 161 — Contradictions or omissions in — 
Proof — Statement of Public Prosecutor in 
this matter — Practice deprecated 
(Dec) 1647D 
——-S. 162 — Police statement — Use ot — 
Proper manner of using it in cross-examina- 
tion (Dec) 1647] 
———S. 162 — Specimen handwriting, if a 
statement within S. 162 (Dec) 1770C 
———Ss, 174, 162 — Inquest report -— State- 
ments in — Admissibility in evidence 
(Nov) 1558 D 
——S. 190 — See Public Safety — W. B. 
Criminal Law Amendment (Special Court) 
Act (1949), S. 5 (Jan) -188 
———~S. 200 — See Public Safety — W. B. 
Criminal Law Amendment (Special Court) 
Act (1949), S. 5 (Jan) 188 
S. 215 — Quashing of commitment — 
Case split into two cases according to two 
invoices — Accused acquitted in the first 
case — Second case taken up for trial — 
Application for quashing proceedings not 
maintainable — Crl. Mise. Petn, No. 1029 
of 1975, D/- 4-12-1975 (Mad), Reversed 
(Jul) 1017: 
——-S. 285 (2) — See Constitution of India, 
Art. 136 (Jan) 35 





——S. 252 — See Ibid, S. 286 
(Jan) 59A 
——Ss. 286, 252 — Independent witnesses 
available — Examination of only interested 
witnesses —- Adverse inference justified 
(Jan) 594 
——S. 286 — Murder case — Some of wit- 
nesses mentioned in FIR as having accom- 
panied: the deceased not examined by prose- 
cution — Effect (Nov): 1558G 
——S. 842 — Statement of accused under 
—*Duty of Court’ (Feb) 315C 
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Criminal P. C. (1898) (contd. 
——S. 866 (2) and Form 40 — Jail custody 
contemplated by section x~ (Dec) 1675F 
——S. 428 — See also 
(1) Constitution of India, Art. 136 
(Jan) 191E 
(2) Penal Code (45 of 1860), S. 302 
(Jul) 1082A 


——S. 423 — Appeal against acquittal — 
Interference by H. C. (Jan) 59B 
—S. 423 — Appeal against acquittal — 
Interference — Validity (Jul) 1142G 
——S. 428 — Appeal. against acquittal — 
Power of appellate court to take additional 
evidence (Jan) 59C 
——Ss, 428 and 540 — High Court’s refusal 
to take additional evidence or to summon 
witnesses —- Interference by Supreme Court 
under Art. 186 (Apr) 472A 
——Ss. 435, 489 — Essential Commodities 
Act (1955), S. 6-C Sessions Judge ap- 
pointed as appellate authority —- Authority 
is amenable to revisional jurisdiction of H. C. 
1971 Cri LJ 1855 (Mys) and 1974 Cri LJ 
716 (Guj), Overruled (Jan) 1A 
-———S. 487 — See Criminal P. C. (2 ot 
1974), S. 484 (1) (a), Proviso ` 





(jul) 1011B 
—S. 489 — See also Ibid, S. 435 | 

(Jan) 1A 

——S. 489 — Essential Commodities Act 

(1955), S. 7 — Appellate authority ‘setting 

aside order of confiscation —— Reversal of 


order by H. C. ; (Jan) 1D 
——S. 540 — See also Ibid, S. 428 
(Apr) 472A 


——S. 540 — Judges, if should be allowed 
to become witnesses —- Cr. A. Nos. 2488 and 
2561 of 1969, D/- 1-8-1972, (All), Reversed 


(Nov) 1558B 
Criminal Procedure Cede (2 of 1974), 


S. 2 (q) — See Advocates Act (25 of 1961), 


S. 82 (fal) 1019 
——S. 28 — See Penal Code (1860), S. 235 
(Apr) 480 


——S. 52 — Seizure memo — Evidentiary 
value (Oct) 1511B 
——-S, 125 — Amount of maintenance — In 
divorce proceedings Civil Court passing in- 
terim order for maintenance under S. 24 
Hindu Marriage Act — Jurisdiction of Magis- 
trate to award higher maintenance 

(Dec) 1807A 
——S. 125 — Measure of social justice 
enacted to protect derelict women and child- 
ren — Mode of interpretation —— Interpreta- 
tion of Statutes (Dec) 1807B 


——S. 125 — Amount of maintenance — 
Not exceeding five hundred rupees in the 
whole — Interpretation of (Dee) 18076 
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Criminal P. C. (1974) (contd.) 
——S,. 125 (1), Expla. (b) — Divorced wife's 
right to maintenance — How long continues 
(Dec) 1807) 
m~—S. 144 — Nature of orders which cen 
be passed under S, 144 (Mar) 452 
——~S, 145 — Maharashtra Vacant Lands 
(Prohibition of Unauthoriszd Occupation azd 
Summary Eviction) Act (66 of 1975), S. 8 — 
Proceeding under S. 145 — Bar of jurisdiz- 
tion under S. 8 not attracted {Feb) 733 


S. 160 (1) — Act of directing a woman 
to appear in police station — Violative >£ 
S. 160 (1) (Jul) 102=D 
——-S. 161 — See also Constitution of Inca, 
Art. 20 . (Jul) 102=H 
—~S. 161 — Expression “any person” — 
Meaning (Jul) 10256 
9. 161 (2) — See 
(1) Constitution of India, Art. 20 (8) 





(Jul) 10254 
(2) Constitution of India, Art. 22 (1) 
(Jul) 1025C 
—--—9. 164 — See also Evidence Act (1872), 
S. 24 (Aug) 1248A 
——S. 164 — Confession ~~ Recording o= 
(Aug) 1243B 


mom, 164 — Confession — Whether voln- 
tary — Determination of (Aug) 1248C 


~S. 164 — Confession — Corroboraison 
by independent evidence of circumstandial 
character (Aug) 128D 
-——5. 164 — Confession whether voluntry 

(Sep) 183A 
-—-—S. 164 — Confession not retractec at 
earliest opportunity — Effect (Sep) 1399B 
~——S. 164 -— Confessional statement — 
Must be shown to be: voluntary 

(Nov) 15-48 
——S. 164 - Non-compliance — Conies- 
sion not admissible. Cr. App. No, 899 of 
1975 and Ref. Trial 9 of 1975, D/- 288- 
1975 (Mad), Reversed (Nov) 1574A 


——S. 164 — Distinction between the werds 
“believe” and “hope” (Nov) 15°4B 
-——S. 167 (2) — See Ibid, S. 487 (5) 
(Jan) 55 

——S. 172 — General Diary — Content: of 
— Presumption as to correctness 

(Oct) 15°6A 
——S. 190 — See also Ibid, S. 482 

(Nov) 15=8B 
——S. 190 — Issue of process to perns 
not mentioned in police. report — Powerz of 
Magistrate (Nov) 15=8A 
——S. 209 — Power of Committing Mezis- 
trate under (Apr) 514 


——-S. 215 — See Penal Code (1860), S. -61 
(Dec) 872, 


Criminal P. C. (1974) ork 
——S, 285 (2) — See Ibid, S. 386 (c) 

(Oct) 1485 
——S, 296 — Affidavit of person taking spe- 


cimen finger-prints of accused — Admissibi- 


lity (Sep) 1399C 
——S. 318 — Statement of accused — Use 
of (Jul) 1188 


——S. 320 — See Penal Code (45 of 1860), 
S. 494 (Nov) 1542A 
-S. 840 — False affidavit by Home 
Minister — High Court after enquiry sanc- 
tioning complaint for perjury — Appeal to 
Supreme Court — Interference 





(Feb) 290 
S. 357 — Compensation — Factors to 
be considered in award of (Nov) 1525C 
——Ss. 878 and 886 — High Court, when 
can interfere with trial Court’s conclusions 
and reappreciate evidence (Mar) 424A 
——S. 386 — See also Ibid, S. 878 
(Mar) 424A 
——S. 886 — Appeal against acquittal — 
Interference (Mar) 434 
——Ss. 386 (c) and 285 (2) — Appeal tor 
enhancement of sentence — Duty of High 
Court to pass speaking order (Oct) 1485 


——S. 389 (1) — Application for bail reject- 
ed at earlier stage — Does not bar fresh ap- 
plication on later occasion giving more details 
(Apr) 527A 
——S. 889 (1) — Bail — Pendency of ap- 
peal before Supreme Court — Appellants, it 
entitled to bail (Apr) 527B 
-——S. 897 (2) — See also Ibid, S. 482 
(Jan) 474 
——S. 397 (2) — Order rejecting applica- 
tion challenging jurisdiction of Court to pro- 
ceed with trial —..Not an interlocutory order. 
Criminal Revn. Appln. No. 180 of 1975, D/- 
10-11-1975 (Bom). Reversed (Jan) 47B 
——S. 406 — Power of Supreme Court to 
transfer cases and appeals under (Apr) 475 
——S. 486 — See also Constitution of India, 
Art, 21 (Apr) 527G 
——Ss, 486, 487 — Criteria for grant or re- 
fusal of bail (Mar) 429A 
——Ss. 486, 487, 441 — Bail — Release on 
accused’s own bond with or without sureties 
included (Nov) 1594 . 
——S. 487 — See also l 
(1) Ibid, S. 436 (Mar) 429A; S 1594 
(2) Constitution of India, Art, 
han 961A 
——Ss. 437, 439 — Powers of High Court 
under S. 489 in cancelling bail 





(Jan) 179 


“——S. 487 — Bail — Grant of 


(Jul) 1016 
—S. 437 (5) — See also Ibid, S. 439 (2) 
(Jun) 961B,C,E 
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Criminal P, C. (1974) (contd.) 

——%Ss. 487 (5) and 167 (2) — Bail grantec 
under S, 167 (2) — Power of cancellation ~ 
Grounds, 1977 Pun LJ (Cri) 269, Beversed 


Qan) 58 
——S. 489 — See 
(1) Ibid, S. 487 (Jan) 178 
(2) Constitution of India, Art. 136 


(Jun) 961D 
——S, 489 (2) — See also Constitution of 
India, Art. 186 (Jun) 961A 





Ss. 489 (2), 437. (5) —- Cancellation of 
bail — Grounds > (Jun) 9618 
Ss. 489 (2), 487: (5) — Cancellation of 
bail — Plea that witnesses turned hostile as 


won by accused — Burden of proof 
(Jun) 961C 





——Ss. 489 (2); 487 (5) — Power to cancel . 


bail — Must be exercised with care and cir 
cumspection and in appropriate cases 

: (fun) 961E 
———§. 439 (2) — Bail — Reversal by High 
Court when improper. Crl. Misc. No. I29-M 
of 1978, D/- 11-1-1978  (Punj and Har), 
Reversed ; (Jul) 1095 
——S. 441 — See Ibid, S. 486 (Nov) 1594 


——S. 457 — Release of property seized by 
police but not produced before Court — Prin- 
ciples regarding. Cri. Misc. No. 4623-M ot 
1977, D/- 7-10-1977 (Punj and Har), Revers- 
ed (Aug) 1282 
——S. 468 — See Penal Code (45 of 1860), 
S. 500 (Jun) 986 
——S. 469 — See Penal Code (45 of 1860), 
S. 500 (Jun) 986 
——S. 470 — See Penal Code (45 of 1860), 
S. 500 (Jun) 986 
Ss. 482 and 397 (2) — High Court it 
ean exercise the inherent power to quash an 








interlocutory order (Jan) 47A 
——Ss. 482, 190 — Order of Magistrate 
directing issue of process — Interference 


with under S. 482 — Validity (Nov) 1568B 


~——S. 482 — Interlocutory order — Inter- 
ference by High Court —- When open 
(Nov) 1590A 


-§. 484 (1) (a), Proviso -— High Court 
‘ordering commitment of accused to Sessions 
Court under §. 409, Penal Code -—~ Offence 
triable by Magistrate, F. C. under new Code 
— Effect of proviso to S. 484 (1) (a) 

(Jul) 10118 
Customs Act (52 of 1962), Ss. 122, 128 — 
Order of Assistant Collector vacated in ap- 
peal — Jurisdiction of Assistant Collector to 
start proceedings afresh if barred. 1977 
LJ 972 (Madh Pra), Reversed (Aug) 1244 
(Aug) 1244 


«S, 128 — See Ibid, S. 122 





Gri © 


DEBT LAWS 


~—Kerala Agriculturists Debt Relief Act (11 of 
1970), S. 20 — See 
(1) Constitution of India, Art. 14 
(May) 771 F, G 
(2) Constitution of India, Art. 19 
(May) 771 B 
(3) Constitution of India, Art. 31 
(May) 771 D 
(4) Constitution of India, Sch. 7, List 2, 
Entry 30 (May).771 H 
Deed — Construction — Welfare legislation 
— Rent contro} legislation — Lease deed — 
Purpose of lease when deed did not state it 
. (Nov) 1601 B 
Defence and Ynternaf Security of India Act 


(42 of 1971 
See under Public Safety. 


Defence of Internal Security of India Rules 
(1971) 
See under Public Safety. 


Delhi Rent Control Act (59 of 1958) 

See under Houses and Rents. 
Delhi School Education Act (18 of 1973) 

See under Education, 
Displaced Persons (Compensation and Rehabi« 
litation) Act (44 of 1954), Pre. and S. 24 — 
— Review — What amounts to (Feb) 326 
——S. 24 — See Ibid, Pre. (Feb) 326 
East Punjab Urban Rent Restriction Act @ of 

1949) 

See under Houses and Rents, 


EDUCATION 
—Dethi Schoo} Education Act (18 of 1973), 
Ss. 2 (t), 2 (e) and 2 (j) — “Recognised School” 
— Recognition or acknowledgment by appro- 
priate authority is essential — ‘Affiliation’ and 


‘recognition’ —- Distinction — Applicability 
of the provisions of the Act and Rules there- 
under 


(Feb) 344 A 
~—Ss. 2 (t), 8 and 11 — Unrecognised pri- 
vate school — Termination simpliciter of ser- 
vice of one of its teacher — Approval of 
Director of Education not necessary — Appeal 
by teacher to Delhi School Fribunal — Mani- ‘ 
festly incompetent (Feb) 344 B 
——S. 8 — See Ibid, S. 2 4) (Feb) 344 B 
——S. 11 — See Ibid, S. 2 (t) (Feb) 344 B 





East Punjab Children Act (39 of 1949), S. 63 
— Applicability — Condition precedent for 

(Sep) 1420 B 
Employees’ State Insurance Act (34 of 1948), 
S. 2 (9) fas amended by Act (44 of 1966)), 
Ss. 2 (12), 38 and 39 — Employee-—Definition 
of — Employees working in Zonal and Branch 
Offices of Factory — Whether covered by 
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Employees’ State Insurance Act (contd.) 

provisions of the Act — (1957) 1 Lab LJ 267 
(Bom) and AIR 1961 Mad 176, beld no lomger 
good law in view of Amendment Act 44 of 


1966 (Mar) 356 
——-Ss. 2 (9), 2 (17), 40 — “Employee” — 
Definition of — Scope cf the term 

f , (Oct) 1478 A 


——S, 2 (17) — See Ibid, S. 2 (9) - 
(Oct) 1478 A 
——S. 28 — See Land Acquisition Act (1£94), 


S. 6 (Apr) 515 C 
——S. 38 — See Ibid, S. 2 (9) | (Mar) 356 
——S. 39 — See Ibid, S. 2 (9) (Mar) 356 
—-S, 40 — See Ibid, S. 2 (9) 

-” (Oct) 1473 A 


———§. 45-A — Employer disputing liability to 
pay contribution — Fixation of liability under 


S. 45-A — Ultimately, employer held liable by. 
Supreme Court — Direction given to E. 5. L. 


Corporation to give opportunity of hearing to 
employer (Oct) 1478 


Essential Commodities Act (10 of 1955), S. 3 
— See Constitution of India, Art. 31-B 


(Aug) 1296 A 

—S. 6-C — See Cr. P. C. (1898), S. 43* 
Jan) 1 A 
——S. 7 — See ako Cr. P. C. (1898), S. 439 
(Jan) L 5 


—s. 7 (before. amendment of 1974) — 
secution for contravention of order ce 
under the Act — Appellate Court has discre- 
tion in respect of forfeiture of* seized com- 
modity (Jan) 1 B 
——S. 7 (after amendment in 1974) — Pro- 
secution under — Court must order forfeiture 
of goods seized (Jan 1 C 
Evidence 
—Appreciation of — Benefit of doubt — See 
Evidence Act (1872), S. 3. - 
‘“—Appreciation of — Partisan witnesses — See 
~ Evidence Act (1872), S. 3. 
—Dying declaration — See Evidence Act 
(1872), S. 32. 
—Witness — Partisan witness, credibility of 
— See Evidence Act (1872), S. 3. 


Evidence Act (1 of 1872), S. 3 — See <lso 
(1) Ibid, S. 45 i (Jul) 1283 B 
(2) Ibid, S. 56 (Jan) 59 D 
(3) Criminal P. C. (2 of 1974), S. 313 

(Jul) 1783 A 
(4) Criminal P. C. (2 of 1974), S. 439 (2) 
_ Qun) %61 C 

(5) Penal Code (1869), S. 300 


(Mar) 333 A; (Jul) 1096 A, B 
--—-§, 3 —- Partisan witness — Witness father 
- Of deceased and inimical to accused — Value 
of his testimony (Jan) 191 A 
——S. 3 — Evidence — ae of — 
Mutual fight between two parti 
= Feb) 315 E 
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Evidence Act (contd.) 
—S§, 3 — Criminal trial — Circumstantial 


evidence — Non-examination of some wit- 
nesses — Discrepancy in depositions — Effect 
(Mar) 368 A 


—S. 3 — — Appreciation of evidence — Mur- 
der case —- Eye-witness — Relative of deceas- 
ed — Credibility of (Mar) 414 A 
——S. 3 — Murder case — Circumstantial 
evidence — Appreciation of (Mar) 424 B 
——S. 3 — Interested witness — Eye-witnesses 
to the incident belonging to the deceased’s 
caste or her neighbours—Credibility of. Cri- 
minal Appeal No. 1060 of 1968, D/- 4-10-1972 
(All), Reversed (Jul) 1084 A 
——S. 3 — Criminal trial — Proof of guilt 
beyond reasonable doubt — Standard of proof 

(Jul) 1091 A 
——Ss. 3 and 45 — Murder trial — Evidence 
of firearms expert — Appreciation 

(Aug) 1204 C 
——S. 3 — Evidence — Appreciation of — 
Enmity (Oct) 1506 B 
——S. 3 — Criminal case — Death caused by 
pistol — Appreciation of evidence. Criminal 
Appeal No. 664 of 1968, D/- 26-7-1972 (Raj), 
Reversed (Oct) 1511 A 
——S. 3 — Criminal Trial — Evidence — 
Appreciation of — Cr. App. Nos. 699 and 
700 of 1976, DJ- 5-11-1976 (Punj & Har), 
Reversed (Nov) 1530 A 
—S. 3 — Criminal trial — Discrepancies in 
evidence — Maintainability of conviction 


(Nov) 1542 B . 


——-§. 3 — Evidence — Appreciation of — 


Interested witness — Evidence of investigating 
Officers 
——Ss. 3 and 9 — Appreciation of evidence 
— Identification of accused — Sufficiency of 
light 
—S. 3 — Appreciation of evidence — Cri- 
minal case — Partisan evidence — Unlawful 
assembly — Occurrence in a village involving 
rival factions — Need for utmost care and 
caution in appreciating such evidence stressed 

(Dec) 1647 B 


(Nov) 1605 A ~ 


(Nov) 1571 A `- 


——S. 3 — Partisan witnesses — Evidence of _ 


— Appreciation — Evidence must be scruti- 
nised with more than ordinary care 


(Dec) 1647 E . 


—S§. 3 — Appreciation of evidence — Cri- 
minal case — Benefit of doubt 

(Dec) 1647 F 
——S. 9 — See also Ibid, S. 3 (Nov) 1605 A 


-——S. 9 — Identification parade — Object of 
— Evidence to prove that accused was kept 
‘ba parda’ — If necessary (Aug) 1204 B 
——S. 9 — Identification evidence — Value of 
— Criminal Appeal No. 1511 of 1965, D/- 
29-9-1970 (AID, Reversed (Dec) 1770 B 
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Evidence Act (contd.) 
——S. 24 — See also Criminal P. C. (1974, 
S. 164 (Aug) 1248 C, D; 
. (Nov) 1544 B 
— Ss. 24 and 27 — Case of murder and 
robbery — Disclosure statement — Held to be 
voluntary and admissible on facts — Cr. App. 
No. 1423 of 1974, DJ- 9-7-1975 (Punj & Har), 
Reversed (Gul) 1183 D 
——S. 24 — Confession — ‘Reliability — Tests 
— Retracted confession — Corroboration — 


Necessity (Aug) 1248 A 
——S. 24 — Retracted confession — Corro- 
boration — Necessity (Dec) 1770 A 
——S. 26 — Scope of (Jul) 1025 F 


—S. 27 — See also Ibid, S. 24 


(Jul) 1183 D- 


——S. 27 — Murder Trial’ — Recovery of 
articles belonging to deceased after long delay 
— Relevancy (Feb) 315 B 
—-S. 30 — Confession consisting of two 
severable parts — Admissibility of i 

(Jul) 1096 C 


——S. 32 — See also Constitution of India, 
Art. 136 (Feb) 315 A 


—S. 32 — Dying declaration if believed by 
Court is sufficient to sustain a conviction 
(Apr) 519 
——S. 32 — Dying declaration — Deceased 
whether in a position to make declaration. 
Cr. App. Nos. 699 and 700 of 1976, D/- 5-11- 
1976 (Punj & Har), Reversed 
(Nov) 1530 B 
——S. 43 — See Cr. P. C. (5 of 1898), S. 215 
(Jul) 1017 
—S. 44 — See Civil P. C. (1908), S. 11 
' (Aug) 1329 c 
—S. 45 — -See also Ibid, S. 3 
; (Aug) 1204 C 
—S. 45 — Medical expert — Death by gun 
shot injury — Direct evidence of eye-witness 
available — Inconsistency relating to distance 
from which gun shots were fired between evi- 
dence of medical expert and eye-witness is 
of no significance — Held, that the prosecu- 
tion evidence pertaining to assault by guns and 
pistol substantially tallied with medical evi- 
dence (Jan) 191 C 
-——Ss. 45 and 3 — Criminal case — Evidence 
of Fingerprint Expert — Appreciation of 
(Jul) 1183 B 
— Ss. 56, 57 and 3 — F. I. R. whether sent 
to P. P. and concerned Magistrate — Not a 
matter of which judicial notice can be taken 
— Must be proved like any other fact 
(Jan) 59 D 
—S. 57 — See Ibid, S. 56 (Jan) 59 D 
——S. 60 — See Cr. P. C. (5 of 1898), S. 174 
; (Nov) 1558 D 
——Ss. 101-104 — See also 
a) Criminal P. C. (2 of 1974), S. 439 (2) 
(Jun) 961 C 
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Evidence Act (contd.) 
(2) Torts — Vicarious liability ' 

© (Aug) 1263 
——Ss. 101-104 — Criminal trial — Plea ot 
alibi — Burden of proof (Jan) 191 D 
——S. 114 — See also Cr. P: C. (1974, S. 172 

(Oct) 1506 A 
—S. 114 — Criminal P. C. (1898), S. 154 
— First Information Report — Scope for 
presumption of due performance of official 
acts (Jul) 1142 B 
—-S. 114 — Marriage — Presumption — A 
man and a woman living as husband and wife 
for about 50 years — Strong presumption 
arises in favour of wedlock (Nov) 1557 
—S. 114 (a) — See Penal Code (1860), 
S. 300 


(Apr) 522 
——S. 114, Illus (g) — See Cr. P. C. (1898), 
S. 286 ‘(Jan) 59 A 


——S. ‘114, Illustration (a) — Case of murder 
and robbery — Scope of drawing presumption 
under Illustration (a) (Jul) 1183 C 
—S. 115 — See also 
(1) Constitution of India, Art. 133 
(Jan) 28 
(2) Industrial Disputes Act (1947), S. 18 
(Jun) 828 E 
(3) Letters Patent (Cal.), Cl. 15 
(Jul) 1062 B 
—S. 115 — Estoppel by representation — 
Decree-holder A himself asked the Executing 
Court to secure permission of competent 
authority for sale of property since judgment- 
debtor B belonged to Scheduled Tribe — 
Held A could not be permitted to dispute that 
B did not belong to Scheduled Tribe 
(ec) 1820 A 
Factories Act (63 of 1948), S. 2 (1) — See 
Shops and Establishments — Bihar Shops and 
Establishments Act (1954), S. 2 (4) 

, ` (Jun) 849 B 
—Ss. 2 (1), 2 (m), 2 (k) — Worker — Defi- 
nition of — He must be a person employed 
in the premises or the precincts of the factory 

(Jun) 849 A 
Forests Service (initial Recruitment) Regula- 
tions (1966), Reg. 5 (2) (b) — Interpretation 
— Requirement .of giving reasons is manda- 
tory (Aug) 1214 


Government of India Act (1935) (5 & 6 Geo. 
V., Ch. 61), Sch. VII, List Il, Entry 48 — 
“Sale as contemplated by Entry 48” — In- 
stedients (Mar) 449 B 


Himachal Pradesh Secretarial Class II Service 
(Recruitment, Promotion and certain Condi- 
tions of Service) Rules (1962), R. 7 (iv) — 
Selection to the post of Superintendent — 
Cases of petitioners fully considered and they 
were not considered fit for selection — Held 


4 
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Eimachal Pradesh Secretarial Class HI Service 
(Recruitment, Promotion atd Certain Cor- 
ditions of Service) Rules (contd) 

interference in writ jurisdiction — Propztiety 

1969 Serv LR 278 (Delhi), Reversed 

(ul) ser 

Rindu Adoptions and Maintenance. Act (73 of 

1956), S. 1 — Adoption by Hindu widow prior 

to Act — Act though not applicable consent 

of sapindas required under old Hindu Law has 
become unnecessary due to changed circum- 

stances (Jul) 1051 C 

Hindu Law — Adoption — Widow — Widow 

not authorised by her husband to adoyi — 

Consent of agnates — Necessity 

(Jul) 1051 A 

—— Adoption — Widow — Motive of w dow 

in making adoption is irrelevant for invalidat- 

ing it (Jul) 1€51 B 

Debts — Legal necessity — See Land Im- 

provement Loans Act (19 of 1883), S. 7 

(Dec) 1731 B 
~——Debts — Legal necessity — Loan con- 
tracted by father for improvement of joint 
family lands — Partition while. debt outstand- 
ing — Liability of land in the hands of 

_ coparceners after partition for debt 

(ec) 1791. A 

——Joint family — Partition — Proof — Ap- 

peal No. 14 of 1957, DJ- 18-5-1967 (Cali, Re- 


versed (Feb) 700 A 
——Joint family — Division of movabkes ~ 
Presumption (Feb) 300 B 


—~—Joint family — Setting aside- alienation 
— Failure of ote branch to question validity 
of alienation — Would not bar right of other 
branch for the said relief (Feb) 200 C 
——Partition — Suit for — Pleadings — Plaint 
stating that certain properties were joint fami- 
ly properties — No specific pleading as to 
blending is necessary {Aug) 1201 A 
~——Religious and Charitable endowments — 
Raising of a Samadhi of a person if recognised 
as religious in nature — Person setting up re- 
ligious practice in his community has to prove 
it (Jul) 1174 C 
——Religious Endowment — Dedication — 
Deed of — Construction (Aug) 1329 B 
——Religious endowment — Shebait — Right 
to worship by turn — Immovable propetty — 
Gift must be made by registered instrument 
only (Sep) 1393 B 
——Will —— Construction — Life: estate- given 
to daughter and after her properties to be 
taken by her “putra poutra santhathics” — 
These words would include adopted scn and 
his descendants Jul) £951 D 
Bindu Marriage. Act (25 of 1955), S. 15, Pro- 
viso — Marriage contracted in contravention 
of Proviso to S. 15 — Effect — Marriaze not 
void. AIR 1971 Cal 307, Overraled ILR 
(1969) 1 All 92, Reversed (Aug) 1351 


Hindu Marriage Act (contd.) 
——~S. 24 — See Cr. P. C. (2 of 1974), S. 125 
(Dec) 1807 A 
Binds Succession Act (30 of 1956), S. 6, Pro- 
viso and Expin. 1 — Widow’s interest in co- 
parcenary property — Determination — Mode 
(Aug) 1239 
—Ss. 8 (b), 15 (2) (b) and 16, R. 3 — M. P. 
Land Revenue Code (1954), S. 151 — Interest 
of deceased tenure-holder — Succession —~ 
Determination of (May) 793 C 
S. 14 (1) 2) — Widow put in possession 
of certain joint family property in lieu of 
tight to maintenance — Effect of S. 14 (1). 
L. P. A. No. 9 of 1971, D/- 29-12-1971 (Andh 
Pra), Reversed (Mar) 361 
——S. 14 (2) — Daughter taking only a life 
estate under the will of her father -— Effect 
(Jul) 1051 B 
——S. 15 (2) (b) — See Ibid, S. 8 (b) 
(May) 793 C 





——S. 16 — See Ibid, S. 8 (b) 
(May) 793 C 
HOUSES AND RENTS 


—Bombay Housing Board Act (69 of 1948), 
S. 67 (1), Regulations under, Regulations 4 and 
7 — Allottee crossing income limit as per Re- 
gulation 7 — He is liable to pay economic 
Tent etc. at peril of eviction (Feb) 252 A 
——S. 67 (1) — Regulations under, are statu- 
tory regulations and have force as such — 
Appeal No. 48 of 1971, D/- 21-2-1975 (Bom), 
Reversed (Feb) 252 C 
——S. 73-A — Direction for enhancement of 
rent from back period — Competence of State 
Govt. as to (Feb) 252 B 
—Bombay Hecusing Board Regulations, 
Regn. 4 — See Houses and Rents — Bombay 
Housing Board Act (1948), S. 67 (1) 

(Feb) 252 A 
——Regn. 7 — See Houses and Rents — Bom- 
bay Housing Board Act (1948), S. 67 (1) 

(Feb) 252 A 
—Bombäy Rents, Hote?! and Lodging House 
Rates Contre! Act (57 of 1947), S. 5 (11) (©) 
—— “Tenant” — Provision applies only to resi- 
dential premises and not to business premises. 
AIR 1976 Bom 288, Reversed; (1971) 12 Guj 
LR 272, Overraled (Jun) 955 A 


——S. 12 (3) (a) and (b) — Protection of 
S. 12 (3) (b) — Tenant must comply with con- 
ditions laid down in the provision. AIR 1976 
Bom 288, Reversed; (1958) 60 Bom LR 1359, 


Overruled (Jun) 955 B 
——S. 12 (3) ©) — See Civil P. C. (1908), 
. 23, R. 3 (Jun) 952 A 


-—Delhi Rent Contre] Act (59 of 1958), 
S. 14-A (1) rjw S. 25-B — Government servant 
required much before retirement to vacate 


Government accommodation on ground of 


24 . 


Houses & Rents — Delhi Rent Control Act 
(contd.) 

owning residential accommodation in New 
Delhi — He could avail of remedy under Sec- 
tion 25-B even after retirement. Civil Rev, 
No. 562 of 1976, Dj- 6-12-1976 (Delhi), Re- 
versed (Feb) 259 
——S. 25-B — See Ibid, S. 14-A (1) 

(Feb) 259 A 
—East Panjab Urban Rent Restriction Act 
(3 of 1949), S. 13 — See T. P. Act (1882), 
S. 106 (Oct) 1518 
-——S. 13 (2) (ii) (b) (as applied to Himachal 
Pradesh) — Purpose, determination of — 
Commercial-cum-residential. (1977) 2 Ren CR 
368 (Him Pra), Reversed (Nov) 1601 A 


—Jammea and Kashmir Houses and Shops 
Rent Control Act (34 of 1966), S. 11 (h), Pro- 
viso to explanation — Proviso mandates the 
Court to consider whether eviction of tenant 
from part of premises is to be ordered, so as 
to substantially satisfy reasonable: requirement 
of landlord (Mar) 413 


-Madhya Pradesh Accommodation Control 
Act (23 of 1955), S. 4 — See Civil P. C. (1908), 
0. 23, R. 3 (Jan) 22 A 


Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 20 (4) — Expression “entire amount 
of rent due” —~ Includes rent which has be- 
come time barred (Feb) 287 


—West Bengal Premises Tenancy Act (12 of’ 
1956), S. 13 (1) (f) — See- Ibid, S. 17-E (as 
inserted in 1970) (ul) 1062 D 


——§, 13 (3-A) — Retrospective operation 
of section — It does not offend Art. 19 (1) (f) 
of Constitution (Ful) 1062 A 


——§. 17-E (as inserted in 1970) and S. 13 
(1) (£) — Decree of eviction passed under Sec- 
tion 13 (1) () — Tenant not filing application 
under S. 17-E —— He is not barred from chal- 
lenging decree of eviction (Jul) 1062 D 





Hyderabad Municipal Corporations (Amend- 
ment) Act (11 of 1970) 
See under Municipalities, 


Income-tax 


—Allowances and deductions — Interest on 
arrears of tax — See L-T. Act (1961), S. 37. 

—Deductions — See I.-T. Act (1961), S. 37. 

-Deductions — Interest On arrears of tax — 
See 1.-T. Act (1961), S. 37. 


Income-tax Act (11 of 1922), S. 3 — Hindu 
Undivided family — Partition — Family busi- 
ness continued by members in partnership — 
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Income-tax Act (1922) (contd.) 
Income of a partner — Cannot be assessed 
separately as his individual income 


(Apr) 504 
——S. 10 (1), (2) (xv) — See Income-tax Act 
(1961), S. 28 (Feb) 278 


——S. 10 (4-A) — Applicability of sub-sec- 
tion (4-A) — Guiding principles 
(Nov) 1586 
——S. 12-B — Expression “transfer” — In- 
cludes both voluntary and involuntary trans- 
fers (Aug) 1272 A 
——S. 24 (2) (as it stood before its amendment 
in 1955) — Carry forward and set off of busi- 
ness losses — “Same business” — Meaning 
(Aug) 1320 
—S. 49-D and Explanation Part (iii) — Re- 
lief against double taxation in respect of in- 
come arising outside India — Whether avail- 
able in respect of such income arising in U. K. 
(Aug) 1290 
—Ss. 66 and 66-A — Mixed question of law 
and fact — Appeal to Supreme Court — 
Questions not allowed to be raised on facts 
(Aug) 1272 B 
——S. 66-A — See Ybid, S. 66 
(Aug) 1272 B 
Yncome-tax Act (43 of 1961), S. 2 (15) — See 
(1) Ibid, S. 11 (Sep) 1417 
- (2) Ibid, S. 11 (1) (a) (Oct) 1443 


—Ss. 2 (31), 4 — Karta of Hindu undivid- 
ed family, a partner in business firm — On 
his death minor sons admitted to partnership 
— Income-tax earned by them. if assessable 
at hands of H. U. F. (Sep) 1412 
—-S. 4 — See Ibid, S. 2 (31) (Sep) 1412 
—Ss. 11, 2 (15) — Charitable purposes -— 
Association constituted for promotion of chari- 
ty and education — Conducting kuries — 
Business held under trust — Income of As- 
sociation from the kurie is exempt from tax. 
1975 Tax LR 56 (Ker), Reversed (Sep) 1417 
——Ss. 11 (1) (a) and 2 (15) — Company — 
Exemption under S. 11 — Income from busi- 
ness of money lending and of Kuris — Busi- 
ness held under trust for charitable and non- 
tharitable objects — Exemption not granted 

(Oct) 1443 


——Ss. 28, 37 — Trading toss — Loss of pro- 
erty or money by theft or dacoity — Held, 
permissible deduction — 1973 Tax LR 485 
‘Andh Pra), Reversed; TLR (1930) 53 Mad 904 
and AIR 1952 Orissa 109, held no longer 
good law in view of AIR 1965 SC 1227; (1963) 
47 ITR 611 (Punj) and (1961) 43 ITR 249 
‘Andh Pra) and AIR 1963 Andh Pra 455, 
Overruled (Feb) 278 
——S. 37 — See Ibid, S. 28 (Feb) 278 
——Ss. 41-(2), 256 — Applicability of Sec- 
fion 41 (2) — Question not an issue before 


` 
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Income-tax Act (1961) (contd.) 

Tribunal — Argument thereon, if open - 
(Apr) 589 A 
—Ss. 80-E, 41 (2) (1) — Deduction of 8% 
under S. 80-E (1) — Computation of total in- 
come for — Proper mode, 1977 Tax LR 1379 
(Mad), Overruled Gul) 1009 A 
——S, 80-E (1), 72 — Deduction of 8% ender 
S. 80-E (1) — Mode. (1972) Tax LR 677 
(Ker); 1978 Tax LR 451 (Mad) and 1977 Tax 
LR 1379 (Mad), Overruled (ul) 109 B 
——§. 172 (2) — Non-resident compary — 
Charter-party agreement — Time-chartecs — 
Payment for use and hire of ship — Sec 172 
not attracted (Jul) 1196 
——S. 251 — Profit exempt from tax ander 
S. 84 — Claim not made by assessee tefore 
L.-T. Officer — Appellate Assistant Commis- 
sioner cannot entertain claim raised fo- first 


time. 1972 Tax LR 742 (Guj), Reversed 
(Jen) 40 
——S§. 256 — See Ibid, S. 41 (2) : 
(Apr) £09 A 


Identification of Prisoners Act (33 of 1920), 

Ss. 4 and 5 — Taking specimen finger-prints 

of: accused — Order need not be otcained 

from a Magistrate — Can be taken be`ore a 

Superintendent of Police (Aug) 1248 E 

——S. 5 — See Ibid, S. 4 (Aug) 1248 EB 

Industrial Dispute 

—Industrial Tribunal, powers of — 
Act (1947), S. 15. 

~—Strike — See I. D. Act (1947), S 
Sch. 2, Item 5. 

—Strike — Illegal or unjustified — See I. D. 
Act (1947), S. 24 and Sch. 2, Item 5. 

—Strike — Wages for the period of strike — 
See I. D. Act (1947), Ss. 15, 24 and 3ch. 2, 
Item 5. 

—Workman — See I. D. Act (1947), S 2 (s). 

-Workman — Termitation of Service — See 
I. D. Act (1947), Sch. 2, Item 3. 


Industrial Disputes Aci (14 of 1947), & 2 (g) 
— See Ibid, S. 2 (s) (Sez) 1410 
-—-S. 2 (j) — Industry — What con-.titutes. 
AIR 1975 SC 2032; AIR 1970 SC 1407; AIR 
1963 Cal 310; AIR 1963 SC 1873; AIR 1962 
SC 1080; AIR 1968 SC 554; AIR 1°69 SC 
276, Overruled (Arr) 548 
—-S. 2 (k) — Industrial dispute — Definition 
— Includes difference between employer and 
workmen including a Minority Union 


See I. D. 


z4 and 





l _ Jun 828 D 
Ss. 2 (k) and 10 — Industrial Disoute — 
When comes into existence — Reference — 


Competency — Award of Industrial T-ibunal, 
Chandigarh, D/- 25-10-1970, Reversec 
(FD 1088 


industrial Disputes Act (contd.} 

——Ss. 2 (00) and 25-F (a) and (b) — Re- 
trenchment — Striking off name of workman. 
from rolls amounts to retrenchmient 


. (Jan) 8 B 
——S. 2 (p) — Settlement — Definition — In- 
cludes two categories of settlement 

. (Jun) 828 A 


——Ss. 2 (p), 18 — Settlement of industrial 
dispute by direct negotiations — Fairness how 
to be judged — ILR (1975) Bom 1014, Re- 
versed (Jun) 982 
—S. 2 (s) — “Workman” — Personal 
driver of area manager of nationalised bank — 
Held, not a person employed by bank — 
Award of Central Government Industrial Tri- 
bunal (Cal), Reversed (Apr) 481 
——Ss, 2 (s) and 2 (g) — Workman and em- 
ployer — Who is — Determination — Test 


(Sep) 1410 

——S. 2-A — See also Constitution of India, 

Art. 133 Qan) 8 C 

——S. 2-A — Scope of (Jun) 978 
——S. 10 — See also 

(1) Ibid, S. 2 (k) (Jul) 1088 


(2) Constitution of India, Art. 141 

(Jan) 8 A 
——S. 10 — Order of reference — Duty of 
Government while making such order — Ob- 
servations in AIR 1967 Pat 284 and 1970 Lab 
IC 105 (Pat), Overruled (Sep) 1428 B 
——Ss. 10 (1-A), 15 and Sch. M, Item 5 -— 
Reference to National Tribunal — Construc- 
tion ; (Jul) 1137 
—-S. 10 (3) — Applicability — Several de- 


“mands raised — Only some referred for ad- 


judication — Strike continued in respect of 
demands not referred — Order prohibiting 
strike cannot be passed. (1971) 2 Lab LJ 375 


(Delhi), Overruled (Jun) 976 
—S. 15 — See also 
(1) Ibid, S. 10 (1-A) (Ful) 1137 
(2) Ibid, S. 24 (Oct) 1489 
(3) Ibid, S. 33 (Tun) 992 
(4) Bombay Industrial Relations Act (11 of 


1947), S. 78 (Sep) 1380 A, B, C ` 
S. 15, Sch. 3, Item 2 — Industrial Tri- 
bunal — Jurisdiction — Matters not covered 
by reference — Determination — Validity 

(Mar) 419 B 
S. 15 and Sch. 3, Item 4 — Weekly holi- 
day — Roster off system in respect of certain 
workmen in Traffic Department of Port Trust 
— Whether discriminatory (Aug) 1283 B 


Ss. 17 and 18 — Award — Interference 











by Supreme Court (Aug) 1281 
——S. 18 — See also 
(1) Ibid, S. 2 (p) (Jun) 982 


(2) Ibid, S. 17 “(Aug) 1281 
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Industrial Disputes Act (contd.) 


(3) Life Insurance Corporation (Modifica- 
tion of Settlement) Act (1976), S. 3 
_ (Jun) 803 H 
(4) Life Insurance Corporation (Staff) Re- 
gulations (1960), Regn. 58 
$ (Jun) 803 B 
—S. 18 — Settlement arrived at during con- 
ciliation: proceeding and otherwise — Binding 
nature — Extent of (Jun) 828 B 
—S. 18 — Settlement between employer and 
majority Union arrived at otherwise than dur- 
ing conciliation proceedings — Not binding 
on minority Union (Jun) 828 C 
——S. 18 — Settlement outside conciliation 
proceeding between employer and majority 
Union — Acceptance of benefits by workmen 
who were not signatories to it — Minority 
Union if can raise same demands 
(Jun) 828 E 
——Ss, 18, 33-C (2) and Sch. 3, Item 1 — 
Settlement regarding pay scales — Industrial 
Truce Agreement dated 10-1-1958 between 
Mysore Government Road Transport Depart- 
ment and its employees — Interpretation of 
Cl. 4 thereof. W. P. 1176 of 1967, DJ- 14-12- 
1970 (Mys), Reversed (Jul) 1133 
—Ss, 24, 15 and Sch. 2, Item 5 — Strike, 
whether illegal or unjustified — Test 
(Oct) 1489 
——S. 25-F (a) and (b) — See Ibid, S. 2 (00) 
(Jan) 8 B 
— Ss. 33 and 15 — Application under S. 33 


(2) (b), if can be treated as one under S. 33 ' 


(3) (b). Civil Rule No. 236 of 1967, D/- 18-9- 
1970 (Assam & Naga), Reversed (Jun) 992 
—Ss. 33 (2) (b) and 33-C (2) — Order of 
dismissal passed by employer in contravention 
of S. 33 (2) (b) — Effect — Order not render- 
ed void ab initio (Jul) 995 


—S. 33 (2) (b) — Approval of action taken 
by management — Dismissal for misconduct 
— Enquiry by Tribunal — Scope of 


(Jul) 1004 
—S. 33-C (2) — See Ibid, S. 33 (2) (b) 
; (Jul) 995 
—S. 33-C (2) — See Ibid, S. 18 
(Jul) 1133 
——S. 33-C (2) and (1) — Workmen claiming 
benefit under certain settlement — Applica- 


tion under sub-section (2) —- Maintainability. 
Civil Rule No. 778 of 1972, DJ- 2-5-1973 
(Gauhati), Reversed (Feb) 275 
—Sch. 2, Item 3 — Termination of Service 
in terms of contract — Incapacity from pro- 
perly discharging duties (Feb) 311 A 
——Sch. 2, Item 3 — Wrongful termination 
— Ordinary rule is reinstatement 

= (Feb) 311 B 


industrial Disputes Act (contd.) 2s 
——Sch. 2, Item 3 — Dismissal of workman 
for misconduct — Appeal to Supreme Court 
— Appeal disposed of in terms of agreement 
(Apr) 473 
——Sch. 2, Item 3 — Workmen wrongfully 
dismissed — Compensation in lieu of reinstate- 
ment granted by Supreme Court. C. W. J.C 
231 of 1971, D/- 23-7-1973 (Pat), Reversed 


(Sep) 1428 C 
—Sch. 2, Item 5 — See Ibid, S. 24 
(Oct) 1489 
——Sch. 3, Item 1 — See also Ibid, S. 18 
(Jul) 1133 


—Sch. 3, Item 1 — Determination of wages 
— Employer can be classified according to his 
paying capacity (Jul) 1113-A 
——Sch. 3, Item 1 — Fair rate of wages — 
Fixation — Matters to be considered by Tri- 
bunal. Spl. Civil Appin. No. 640 of 1968, DJ- 
25-11-1971 (Bom); Spl. Civ. Appin. No. 614 of 
1968, D/- 23-12-1971 (Bom) and Spl. Civ. 
Appin. No. 641 of 1968, D/- 25-11-1971 (Bom), 
Partly reversed (Jul) 1113 B 
——Sch. 3, Item 2 — See also Ibid, S. 15 ; 
(Mar) 419 B 
——Sch. 3, Item 2 — Additional dearness 
allowance — Grant of — Principles for con. 
sideration (Mar) 419 A 
——Sch. 3, Item 2 — Dearness allowance — 
Fixation of — Industry-cum-region basis — 
Can be departed from in absence of compar- 
able concerns in the region (Jun) 828 F 
——Sch. 3, Item 2 — Dearness Allowance — 
Employer a concern in Heavy Chemicals — 
Linking D. A. of employees in Saurashtra with 
Textile D. A. — Validity (Jun) 828 G 
-——Sch. 3, Item 2 — Dearness allowance — 
Fixation of (Jul) 1113 C 
—Sch. 3, Item 4 — See Ibid, S. 15 
(Aug) 1283 B 
——Sch. 3; Item 5 — See Ibid, S. 10 (1-A) 
(Jul) 1137 
Industrial Employment (Standing Orders) Act 
(20 of 1946), S. 10 — Modification of stand- 
ing Orders — Modification relating to grant 


:af 6 days’ casual leave — Question of fact -— 


Interference by Supreme Court 
Interlocntory order 
See Cr. P. C. (1974), S. 397 (2). 
Interpretation of Statutes — See , 
(1) Deed — Construction (Nov) 1601 B 
(2) Prevention of Food Adulteration Rules 


(May) 769 


(1955), R. 22 (Jun) 933A 
——Beneficent legislation — Maternity Benefit 
Act (1961) (Jan) 12 B 


——Cardinal rule of construction — No words 
should be considered redundant or surplus in 
interpreting provisions of a statute 

. (Jan) 17 D 
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Interpretation of Statutes (contd.) 

— Constitutional law — Duty of Courts 
(May) 771 A 

——Definition — Interpretation of — Ses 

Bhopal State Land Reveaue Act (4.of 1932) 


S. 2 (15) (Dec) 1740 B 
——Industrial Law — Benefit of doubt 
(Apr) 474 B 


——NMeaning of words — Duty of Courts to 
uphold constitutionality by progressive con- 
struction (Dec) 1675 C 
—— Reference statute — Legislation by incor- 
poration —— Subsequent amendment in refer- 
red statute — Rule of construction 
(May) 793 B 
——Reference to statement of objects and rea- 
sons (May) 771 E 
——Two constructions possible — Rule of 
constriction (May) 747 C 
Jammu and Kashmir Houses and Shops Rent 
Control Act (34 of 1966) i 
See under Houses and Rents. , 
Karnataka Contract Carriages (Acguisition) 
Act (21 of 1970, Pre. — See Constitution of 
India, Sch. 7, List I, Item 42 (Feb) 215 C 
—-S. 4 — See Constitution of India, Arti- 


cle 31 (2) (Feb) 215 A 
—S. 6 — See Constitution of India, Arti- 
cle 31 (2) (Feb) 215 B 
——S. 10 — See Constitution of India, Arti- 
cle 31 (e) (Feb) 215 B 
—S. 11 — See. Constitution of India, Arti- 
cle 31 (2) (Feb) 215 B 


Karnataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 
Kerala Agriculturists Debt Relief Act (11 of 
1970) 
See under Debt Laws. 
Kerala General Sales Tax Act (15 of 1963) 
See under Sales Tax. 
Land Acquisition Act (1 of 1894), S. 3 — See 
Ibid, S. 4 (Apr) 515 B 
—S. 4 — See- also Ibid, S. 6 (Apr) 515 C 
—S. 4 — Attack “on constitutional validity 
of section is devoid of any substance 
(Apr) 515 A 


—Ss. 4 and 3 — Acquisition of land — 
“Land” in S. 3 (a) includes super structure 

(Apr) 515 B 
—S. 4 — Acquisition — Notification — 
Rule 30-B of Gujarat Rules does not con- 
template giving of special notice of notifica- 
tion (Apr) 515 D 
-—S, 5-A — Inquiry under — Principles of 
natural justice cannot be violated 

(Apr) 515 F 


——S. 5-A — Objection heard by City Survey 
Officer who was appointed Collector under 
S. 3 (¢) — Subsequently Special Land Acqui- 
sition Officer appointed Collector — Held there 
was go ipfirmitv ip issuing declaratiog under 


Land Acquisition Act (contd.) 

S. 6 on consideration of report of City Survey 
Officer (Apr) 515 G 
—Ss. 6, 54 — Appeal to High Court — Plea 
whether Government abandoned its intention 
to pay compensation — Maintainability. ILR 
(1973) Guj 378, Reversed (Feb) 266 A 
—S. 6 — Notification — Acquisition whe- 
ther for public purpose or for company — 
Omission to delete unnecessary words from 
notification — Effect. ILR (1973) Guj 378, 
Reversed (Feb) 266 B 
Ss. 6 and 4 — Public purpose — Con- 
struction of staff quarters for employees of dis- 
pensary and other employees working under 
State Insurance Scheme — Acquisition is for 
public purpose (Apr) 515 C 
——S. 6 — Acquisition for public purpose — 
Contribution of Re. 1/- only from public ex- 
chequer — That fact alone cannot lead to con- 
clusion that it was a colourable exercise of 
power l (Apr) 515 E 
——S. 54 — See Ibid, S. 6 (Feb) 266 A 
Land Improvement Loans Act (19 of 1883), 
Ss. 7, 9 — Term ‘borrower’ in S. 7 — Scope 
of — Loan borrowed by karta under the Act 
Liability of the family lands for repayment. 
(Hindu Law — Debts — Legal necessity), AIR 
1976 Bom 190, Reversed ` (Dec) 1791 B 
——S. 9 — See Ibid, S. 7 (Dec) 1791 B 
Letters Patent (Cal.), Cl. 15 — Amendment of 
pleadings at appellate stage — Resolution of 
disputed questions of fact — High Court 
cannot record findings of facts. AIR 1977 Cal 
136, Reversed (Jul) 1062 B 
——Cl. 15 — Letters Patent Appeal — Limi- 
tation — Condonation of delay. AIR 1976 
Cal 81, Reversed (Sep) 1409 
Life Insurance Corporation Act (31 of 1956), 
S. 7 (2) — Predecessor Company of Life Insu- 
rance Corporation entering into void contract 
— Liability of Corporation to restitute benefit 
received under such contract. First Appeal 
No. 1 of 1960, D/- 20-4-1967 (Madh Pra), 
Partly reversed (Oct) 1447 B 
Life Insurance Corporation (Modification of 
Settlement) Act (72 of 1976), S. 3 — See also 
Constitution of India, Art. 358 (Jun) 803 I 


-——S. 3 — Scope — Does not nullify the 
effect of judgment of Calcutta High Court re- 
ported in (1977 Lab IC NOC 41) 

(Tun) 803 A 
——S. 3 — Act is violative of Art. 31 (2) of 
the Constitution (Jun) 803 F 
——S. 3 — High Court declaring a settlement 
as valid and enforceable — Act by Parliament 
excluding the specific settlements from pur- 
view of S. 18, I. D. Act — Competency 

(Jun) 803 H 
Life Insurance Corporation (Staff) Regulations 
(1960), Regn. 58 — Scope — Non-profit ghar- 
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Life Insurance Corporation (Staff) Regulations 
(contd.) 
ing bonus — Settlement arrived at between 
L. I. C. and its employees — Approval given 
3y Central Government — Cannot be retract- 
-ed in contravention of S. 18, I. D. Act 
(Jun) 803 B 
Limitation Act (9 of 1908), Art. 102 — Suit 
tor arrears of ay — Limitation : 
: (Mar) 386 C 
Limitation Act (36 of 1963), S. 5 — Civil P. C. 
. 1908), S. 149 and O. 3, R. 4 — Condonation 
of delay — Filing of arbitration award — Ob- 
féctions filed within time returned for defici- 
ency in stamps and absence of date of verifica- 
ton — Subsequent delay in filing petition — 
Condonation of delay — Refusal by High 
Court on facts held unjustified. Order dated 
4-2-1977 in Suit No. 574-A of 1976 (Delhi), 


Reversed (Feb) 335 
——Ss. 5 — Condonation of delay — Amend- 
ment of decree ' (Apr) 537 B 


-——S. 5 — Condonation of delay — Exercise 
cf discretion — Interference by Supreme.Coutt 


(Apr) 537 C: 


——S. 5 — First appeal to High Court — 
Delay of two days in filing — Condoned by 
Supreme Court in appeal. AIR 1972 Raj 161, 
Reversed 


Madhya Pradesh Abolition of Proprietary 
Rights (Estate, Mahals, Alienated Lands) 
Act (1 of 1951) 

See under Tenancy Laws. 


Madhya Pradesh Accommodation Contro] Act 
(23 of 1955) 
See under Houses and Rents. 


Madhya Pradesh Irrigation Act (3 of 1931), 
S. 26 — See Tenancy Laws — Madhya Pra- 
desh Abolition of Proprietary Rights (Estates, 
Mahals and Alienated Lands) ‘Act (1 of 1951), 
S. 3 (Dec) 1635 


Madhya Pradesh Land Revenue Code (2 of 
1655), S. 151 — See also Hindu Succession 
Act (1956), S. 8 (b) (May) 793G 
S. 151 — Expression “personal law” — 
Scope of (May) 793A 


Madhya Pradesh Land Revenue Code (20 of 
1¢59), S. 185 (1) (iv) (b) — See Ibid, S. 190 
(Dec) 1740C 

Ss. 190, 185 (1) (iv) (b) — Muafidar in- 
. ducting Shikmi (Sub-tenant) on land — 
M. P. Land Revenue Code coming into force 
— Effect — Muafidar being 
urder the Bhopal Act 4 of 1932 became ‘a 
Bkhumiswami (Dec) 1740C 


-S. 289 — See Tenancy Laws — Madhya 
Pradesh Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Lands) Act 
` (1 of 1951), S. 3 











(Oct) 1477: 


“occupant ges 


_ (Dec) 1635 


Maharashtra Co-operative societies Act (24 
of 1961) 
See under Co-operative Societies. 


Maharashtra Recognition of Trade Unions and 
Prevention of Unfair Labour Practices Act (1 
of 1972), Ss. 11, 12 and 19 — Application for 
recognition — Requirements to be fulfilled 
by applicant Union. ILR (1977) Bom 1745, 
Reyersed (Feb) 340A 
—~—S. 12 — See Ibid, S. 11 ( Feb) 340A 
———S, 14 (1), Proviso — Application for re- 
recognition of Union — Rejection on ground 
of non-compliance of Form A of Rules — 

Effect (Feb) 340B 
——S. 19 — See Ibid, S. 11 (Feb) 840A 
Maharashtra (Recognition of Trade Unions 
and Prevention of Unfair Lahour Practices) 


- Rules (1975), R. 4 and Form A — See Maha- 


rashtra (Recognition of Trade Unions and 
Prevention of Unfair Labour Practices) Act 
(1972), S. 11 (Feb) 840A 
Maharashtra Vacant Lands (Prohibition of 
Unauthorised Occupation and Summary Evic- 
tion) Act (GG of 1975), S. 8 — See Criminal 
P. C. (1974), S. 145 ` (Feb) 383 


Mahommedan Law — Wakf — Creation of 
Wakf for maintenance of Wakifs family — 
Validity (Sep) 1362 A 
———Wakf — Construction — Purchase of 
property out of the funds of wakf in name 
of beneficiary (Sep) 1862B 
——Wakf — Acquisition of immovable pro- 
perty with wakf fund (Sep) 1862E 
—Wakf — Mutawalli — Powers of — 
Purchase of property in name of his wite 
with wakf funds (Sep) 1362F 
Maternity Benefit Act (53 of 1961) S. 1 — 
See Interpretation of Statutes — Beneficent 





legislation (Jan) 12B 
-S. 5 — Maternity benefit —- Computa- 

tion — Word “week” — Meaning 
(Jan) 12A 


Mines and Minerals (R ion and Develop- 
ment) Act (67 of 1957) S. 3 (e) — Brickearth 
is a mineral — Central Government is com- 
petent to notify it as “minor mineral” — AIR 
1969 Cal 281, Overruled (Nov) 1587 
Minimum Wages Act (11 of 1948), S. 3 — 
See Industrial Disputes Act (14 of 1947), 
Sch. 3, Item 2 ` (Jul) 1118C 
S. 4 — See Industrial Disputes Act (14 
of 1947), Sch. 3, Item 2 (Jul) 1118G 


Motor Vehicles Act (4 of 1939), S. 43-A (as 
inserted by U. P. Act 25 of 1972) — See 
also Constitution of India, Art. 226 

(Feb) 209 





eG 43-A — State Government cannot 


issue executive instructions to contro] dis- 
cfetionary jurisdiction of ‘Tribunals 
i (Mar) 423 
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Motor Vehicles Act (contd.), 
——S. 48-A — Notificctions under Dated 
30-3-1972 and 24-9-1973 — Grant of stage 
carriage permits — Issue of second notifica- 
tion — Effect of, on permits granted. 1976 
TAC 497 (All), Reversed (Jul) 1152 
——S. 47 (as inserted by U. P. Act 25 of 
1972) — See also Constitution of India, 
Art. 226 (Feb: 209 
—S. 47 — Grant of permit in puble in- 
terest — Interference under Art. 226 or Arti- 
cle 186 of Constitution — Sp. A. No. 298 of 
1973, D/- 27-8-1975 (all), Beversed 

(Jun} 949 
—S. 64 — See eaten of India, Arti- 
cle 136 (Nov) 1541 
——S. 64B (Tamil Nadu) — Case re- 
garding grant of stage carriage permit — 
High Court in revision ordering “fresh consi- 
deration” in view of its finding — Validity 
(Feb) 849 
MUNICIPALITIES 


—Bengal Municipal Act (15 of +932), 
Ss. 240 (1) (b), 500 (1) (b) and 588 — Gra- 
vamen of offence under S. 500 — Power to 
grant time implicit under Section 240 — 
Limitation will run only on expiry of time so 


granted. (1972) 76 Cal WN 40, Reversed 
(Dec) 811A 
——S, 500 (1) (b) — See Ibid, S. 240 (1) 
(b) (Dec) 2811A 
—S. 583 — See also Ibid, S. 240 (1) (b) 
(Dec) -811A 





-S. 583 — Bengal General Clauses Act 
(1 of 1899), S. 8 (27) — ‘Month — Mean- 
ing of — Six months will mean six British 
Calendar months and not 180 days 

(Dec) 1811B 
—Bihar and Orissa Municipal Act (7 of 1922), 
Ss. 102, 106 and 107 — Assessee’s holding 
left out from general revision for valid reason 
— Previous list of valuation and assessment 
does not lapse (Jun) 886A 


——S. 106 — See Ibid, S. aie (Jun) 836A. 
——S. 107 — See Ibid, S. 

eden) 886A 
—Caleutta Municipal Act (33 of 1951), 
S. 202 — Consolidated rate to be paid by 
owner of a bustee — Land belonging to 
owner and huts thereon to various tenants 
— Mode of assessment (May) 768A 


——S. 202 — Recovery of rates in exzess of 
rents fixed under Thika Tenancy Act — Not 
barred by provisions of Thika Tenancy Act 


(May 768B 
-——S. 202 — Provision isnot discrimina- 
tory (May: 768C 
—Hyderabad Municipal Corporations 


(Amembucnt) Act (11 of 1970), S. 2 — See 


Municipalities —- Hyderabad Municipal Cor- 
poration (Amendment) Act (contd.) 

Prevention of Corruption Act (2 of 1947), 
S. 6 (1) ©) (Dec) 1745 
—Uttar Pradesh Municipalities Act (2 of 
1916), Ss. 181, 182 — Objections to pro- 
posals of tax raised beyond prescribed time- 
limit — Municipal Board can consider them 

(Feb) 806A 
——-S. 182 — See Ibid, S. 181 


(Feb) 806A _ 


——Ss. 182 (1), (2) and (4), 185 (8) — Ob- 
jections to original- proposal of tax — Re- 
ceipt of, after passing of resolution reducing 
rate of tax — Non-consideration of objec- 
tions — Effect (Feb) 806C 
——S. 185 (8) — See Ibid, S. 182 (1), (2) 
and (4) f (Feb) 306G 


Mussalman Wakf Validating Act (6 of 1913), 
S. 3 — See Mahommedan Law — Wakt 
*(Sep) 1362A 
Northern India Canal and Drainage Act (8 ot 
1873), S. 30-B (8) (Punjab) — Revisional 


- jurisdiction of Superintending Canal Officer — 


Is confined only to scheme approved by 
Divisional Canal Officer (Sep) 1891 
Orissa Agricultural Income-tax Act (24 of - 
1947), Ss. 8 and 9 — Scope — Constitu- 
tional validity of S. 8 (1) — Section 8 (1) is 
free from vice of discrimination under Arti- 
cle 14 of the Constitution — It is valid and 
constitutional (Dec) 1736 
——sS. 9.— See Ibid, S. 8 (Dec) 1786 
Partition Act (4 of 1893), S. 2 — See also 
Ibid, S. 3 (1) (Jun) 8454 
——Ss. 2and 3—- Case not covered by Ss. 2 
and 8 —~ Power of Court to partition pro- 
perty by equitable method not affected. F. A, 
No. 488 of 1961, D/- 20-8-1967 (Pat), Re- 
versed (Jun) 845B 
=S. $ — See Ibid, S. 2 (Jun) 845B 
——Ss, 3 (1) and 2 — Condition precedent 
for invoking S. 8 (1) — Request by share- 
holder for sale of property is sine qua Don 
for directing sale — F. A. No. 488 of 1961, 
D/- 20-3-1967 (Pat), Revexsed 





(Jun) 845A 
Passports Act (15 of 1967). S. 10 fe eS 
See also Constitution of India, Art 

(ae) OTB 
—-—§. 10 (8) (c) — Provision not violative 
of Art. 14, Constitution 
S. 10 (8) (c) — Whether violative of 
Art, 19 (1) (a) or (g) of Constitution 

(Apr) 597E 
———-§. 10 (8) (c) — Order impounding Pass: 
port on the ground that the holder should be 
available in India to give evidence before 
Commissions of Inquiry — Validity - 
{Apr)S97F 





(Apr) 597C 
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Passports Act (contd.) 

——S. 10 (8) (c) — Order under, in the in- 
terests of the general public — Public in- 
terest must actually exist in praesenti and 
not in futuro (Apr) 597G 
Payment of Bonus Act (21 of 1965), S. 3 
‘Proviso — Three business adventures in dit- 
ferent places owned by a Company — Sepa- 
rate Balance Sheet and Profit and Loss Ac- 
counts maintained — Proviso to S. 8 is at- 
tracted (Apr) 474A 
——S. 16 (1), Cl. (a) and Explanation I, 
sub-cl. (a) — Payment of bonus — Calcula- 
tion of net profits — Award of Central Govt. 
Indl. Tribunal (Cal) in Ref. No. 105 of 1969, 
D/- 20-7-1970, Reversed (Sep) 1424 


Penal Code (45 of 1860), S. 84 — See also 


(1) Ibid, S. 302 (Jan) 34B 
(2) Ibid, S. 307 (Nov) 1604 
(8) Evidence Act (1872) S. 8 

(Dec) 1647F 


——S,. 84 — ` Murder — Common intention — 
Evidence of prior concert (Mar) 888B 
——Ss. 34 and 300 — Murder — Attack by 
several accused — Proof of common inten- 
tion. Cri. App. No. 228 of 1972, D/- 9-10- 
1972 .(Punj and Har), Partly reversed 
(Oct) 1492 
—— ss. 34, 300 — Sharing of common inten- 
tion to cause death — Evidence as to 
i (Nov) 1529 
——S. 58 — See Ibid, S. 302 (Jul) 1091B 
—S. 96 — Right of private defence —~ 
Free fight — Right if available 
(Mar) 414C 
——S. 100 — Right of private defence ex- 
tending to voluntary causing of death — 





When can be claimed (Mar) 414B 
——S. 141 — See also 
(1) Ibid, S. 149 (Jul) 1021A 


(2) Evidence Act (1872), S. 3 

$ (Dec) 1047B 
——S. 141 — Unlawful assembly to com- 
mit murder (Jan) 191B 


——S. 147 — See Ibid, S. 302 (Aug) 1238 


——Ss. 148, 802, 325 read with S. 149 — 
Unlawful assembly armed with dangerous 
weapons — Common object to cause griev- 
ous hurt — None charged with murder —~ 
One of grievous injuries sufficient to cause 
death in ordinary course of nature — Con- 


viction (Dec) 1759B 
——S. 149 — See also 
(1) Ibid, S. 148 (Dec) 1759 B 
(2) Ibid, S. 151 (ful) 1021B8 
(8) Ibid, S. 800 (Nov) 1525A. 
(7 Ibid, S. 302 (Aug) 1233 


oS. 179 — 


Penal Code (contd.) 

——Ss. 149 and 141 — Unlawful assembly 
in prosecution of common object — Criminal 
liability of members of (Jul) 1021A 


——5. 149 — Unlawful assembly — Occur- 
rence in rural area involving rival factions — 
Persons gathered whether members of wa- 
lawful assembly — Evidence, appreciation 
of — Need for caution (Dec) 1647C 


——Ss. 149, 886 — Charge against members 
of unlawful assembly under Ss. 326/149 — 
Some members acquitted of that charge — 
Remaining members would .also have to be 
acquitted of the same charge . (Dec) 1647H 
———S. 149 — Common object — Evidence 
and proof (Dec) 16471 
——S. 149 — Act in prosecution of common 
object — Evidence and proof (Dec) 1647K 
——Ss. 151 and 149 — “Lawfully com- 
manded to disperse” —- No command of dis- 
persal given by policemen — Effect. Crl. A. 
No. 561 of 1971, D/- 3-8-1978 (Andh Pra), 
Reversed (Jul) 1021B 
——S. 16] — Prevention of Corruption Act 
(2 of 1947), Section 4 (1) — (Criminal P: C. 
(2 of 1974), S. 215) — Charge under S. 161, 
I. P. C. — Prosecution seeking to make a 
case different from that stated in charge — 
Prejudice to accused —- Effect — Presump- 
tion under S. 4 (a) of Prevention of Corrup- 
tion Act whether available. Cri. A. No, 21 
of 1967, D/- 30-7-1971 (Tripura), Reversed 

(Dec) 1672 
» Ingredients of Section 

(Jul) 10258 


——S. 191 — See Ibid, S. 198: (Dec) 1753B 


.——Ss. 193 and 191 — Offence of perjury — 


Initiation of proceedings — Matter to be 
considered. Cri. Misc. Petn, No. 1755-M of 
1975, D/-29-9-1975 (Punj and Har), Revers- 
ed (Dec) 1753B 
~~——S. 193 — Perjury — Show cause notice 


— Contents of (Dec) 1753C 
——S. 285 — Sentence — Factors to be 
considered (Apr). 480 
—-—Ss. 299-800 — See also 


(1) Ibid, S. 34 
(2) Ibid, S. 802 
(8) Evidence Act (1872) S. 8 
(Mar) 414A, 424B; (Aug) 12040 
(4) Evidence Act (1872), S. 45 
(Jul) 11838 - 
(5) Evidence Act (1872), S. 114 Ilustra- 
tion (a) (jul) 1188G 


——S. 800 — Murder — Motive 

(Mar) 888A 
——S. 300 — Murder and robbery — Un- 
explained possession of stolen property by 


(Oct) 1492; (Nov) 1529 
(Nov) 1538 
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Penal Code (contd) 
accused — Presumption that accused eom- 
mitted the offences can be raised 
(Apr) 522 
——S. 800 — Appeal. to Supreme Court 
against acquittal —- High Court misreading 
evidence —- Criminal Appeal No. 106) of 
1968, D/- 4-10-1972 (All), Reversed 
(Jul) 1084B 
——S. 800 — Murder trial — Prosecutior wit- 
' mess turning hostile — Credibility of, as pro- 
secution witness (Jul) 1096 A 
-S. 300 — Murder trial — Infirmitizs in 
prosecution evidence —- Duty of Court 
(Jul) 1996B 
Ss. 299 and 800 — Murder triel — 
Discrepancy as to description of object seiz- 
ed — Appreciation of evidence 
. (ful) 11428 
——Ss, 299 and 800 — Murder trial — Evi- 
dence as to nature of injuries — App-ecia- 
tion of (Jul) 1142F 
——Ss, 299 and 800 — Murder trial — Evi- 
dence — Appreciation of Cr. App. Nos. 253 
and 242 of 1978, D/- 21-9-1973 (Punj and 
Har), Partly Reversed (Jul) 1158 
——Ss. 800, 890 and 397 — Case of Mur- 
der and robbery — Evidence — Apprecia- 
tion of — Cr. App. No, 1423 of 1974, 
D/- 9-7-1975 (Punj and Har), Reversed. 
(Jul) 1188E 
——Ss. 299 and 800 — Murder trial — Evi- 
dence of injured person — Appreciation of 
(Aug) 1204A 
——Ss. 299 and 300 — Identity of accused 
not established on basis of various finger 
prints — Effect (Aug) 1204 D 
——Ss, 300, 802 and 304, Part It — Injury 
sufficient to cause death —- What is —- Con- 
viction under S. 802 held was right 
(Sep) 1420A 
——S. 800 — Murder — Accused detibera- 
tely causing injury on chest of the deceased 
— Injury sufficient in the ordinary course of 
nature to cause death — Sentence 
(Oct) 1455 
—Ss. 300, 304 (1) and 149 — Common 
object — Held on facts that the common ob- 
ject was to cause injury likely to cause death 
and not to murder (Nov) 1525A 
—S. 300 — Medical evidence — Opinion 
of doctor —- Not accepted by Court 
(Nov) 1525B 
——Ss. 299-300 — Murder — Conviction 
based on circumstantial evidence — Nature 
of circumstantial evidence necessary 
(Nov) 1544A 
——Ss. 300, Exception 4, 304 — Offence 
falling under Exception 4 — Conviction 
under part I and not part II of S. 304. Cr. 








Penal Code (contd.) 

A. No. 86 of 1978, D/- 22-4-1974 (Him 
Pra), Reversed (Feb) 315D 
——Ss. 300. Excep, 4, 802 and 804 Part I — 


Applicability (Jul) 1082B 
——S. 302 — See also 
(1) Ibid, S. 148 (Dec) 1759B 
(2) Ibid, S. 300 (Sep) 1420A 
(3) Ibid, S. 304 Part II (Jul) 1096D 


Constitution of India, Art. 186 
(Sep) 1397 
Evidence Act (1872), S. 3 
(Dec) 1647F 
——S. 802 — Conviction and sentence 
under — Interference by Supreme Court, 
when called for (Jan) 84A 
——Ss. 302 and 84 — Allegation in F.I.R. 
against appellant B was that he caught 
hold of hands of deceased and said that he 
would be set right — No reliable evidence 
to show appellant’s participation in the as- 
sault on deceased — Held, that appellant's 
conviction under S. 302 read with S. 84 
could not be sustained (Jan) 34B 
——S. 302 — Murder — Sentence — Lapse 
of considerable time since date of occurrence 
— High Court’s decision of acquittal in tav- 
our of accused set aside — Extreme penalty 
of death reduced to imprisonment for life 
by Supreme Court (Jan) 191F 
——S,. 302 — Murder — Sentence — Triple 
murder — Extenuating circumstance — Cri. 
App. No. 708/75 and Ref. Trial No. 89/75 

D/- 20-4-1976 (Mad), Reversed 

(Feb) 274 
S. 802 — Death sentence — Confirma- 
tion — Factors to be cOnsidered (Mar) 368C 
——S. 802 — Evidence and conviction — 
Sessions Judge discarding evidence of eye- 
witnesses on untenable grounds — Inter- 
ference by High Court (Jul) 10824 
-Ss. 802 and 53 — Murder — Sentence 
— Accused of tender age — Extenuating cir- 
cumstances (Jul) 1091B8 
Ss. 802, 149, 147 — Unlawful assembly 
— Murder — Acquittal of all accused except 
one — His conviction under S. 302 read with 
Ss. 149 and 147 — Legality (Aug) 1288 
——S. 302 — Double murder — Sentence 
— Factors to be considered (Aug) 1248F 
—Ss. 302, 34 — Four accused attacking 
the deceased with common intention to kill 
— Their conviction under S. 302/84, held 
proper (Sep) 1892 


——S. 302 — Sentence — Extenuating cir- 
cumstances — Cr. App. No. 172 of 1975, 
D/- 31-10-1975 (All), Reversed 

k (Oct) 1506C 
——Ss. 302 and 300 — Murder — Sentence 
— Accused exceeding right of defenc® ot 
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Penal Code (contd) - 
property —— Circumstance can be taken. into 


consideration in extenuation of extreme penal- 
ty (Nov) 1538 
——S. 802 — Murder case -— Punishment 


(Nov) 1605B 
——S. 304 — See Ibid, S. 800, Exception 4 
(Feb) 815D 
——S. 304 (1) — See Ibid, S. 800 
: (Nov) 1525A 
_ ——S. 804, Part I — See Ibid, S. 300 Excep. 4 
i (Jul) 1082B 
peak) 804, Part IX — See also Ibid, S. 800 
(Sep) 1420A 
E 804, Part II and 302 — Deceased 
entering land of accused and assaulting co- 
accused — Accused in purported exercise of 
_ private defence assaulting deceased — Ac- 
cused can be convicted only under S. 304 
Part If and not under S. 302, Cri. A. No. 3 of 
1971, D/- 18-8-1976 (Assam), Reversed 


(Jul) 1096D 
-——Ss, 807, 84 — Conviction under — 
Validity (Nov) 1604 


——S. 325 — See Ibid; S. 148 (Dec) 1759B 
——S, 826 — See Ibid, S. 149 (Dec) 1647H 
——S. 882 — Charge under second part of 
the section —- Essential ingredient of — Cri. 
A. No. 756 of 1969, D/- 16-12-1970, (Andh 
Pra) Reversed (Oct) 1441 
-———S. 876 — Offence of rape — Delay “in 
examination of smegma — Effect 
(Dec) 1753A 
——S, 890 — See Ibid, S. 300 (Jul) 1188E 
-—-—S. 892 — Sea Evidence Act (1872), Sec- 
tion 114 Illustration (a) (Jul) 1187C 
-—-—S, 897 — See also Ibid, S. 300 
(Jul) 1183E 
-——Ss. 897, 412 —~ Conviction under — 
Failure of prosecution witnesses to identity 
appellant —- Articles of dacoity recovered 
at the instance of appellant — Conviction 
under S. 897 altered to that under S. 412 
f (Sep) 1890 
~-—S. 412 — See Ibid, S. 897 
———Ss. 417, 467, 468 and 471 — Offence ot 
attempting to issue counterfeit University 
degrees — Offender a Reader holding M. Sc. 
and Ph, D. degrees — Conyiction and sen- 
tence (Nov) 1548B 
——S. 467 — See Ibid, S. 417 
(Nov) 1548B 
——-S. 468 — See Ibid, S. 417 (Nov) 1548B 
8. 471 — See Ibid, S. 417 (Nov) 1548B 


——S, 494 — Criminal P. C. (1974), S. 320 
— Offence of bigamy — Sentence — Ac- 
eused-appellant a businessman — Com- 
pounding of offence in appeal betore Sup- 
rete Court — Appellant directed to pay 


(Sep) 1890 . 
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Penal Code (contd.) 

Rs. 40,000/- to complainant-wife as com- 
pensation (Nov) 1542A 
——S. 500 — Defamation — Complaint — 
Limitation — Starting point — 1977 Punj 


~LJ (Cri) 15%, Reversed (Jun) 986 
Precedents — American decisions — Value 
of (May) 771 C 


Presidential and Vice-Presidential Elections 
Act (81 of 1952), S. 5 (1), S. 18 (a) — Per- 
son filing nomination form for Presidential 
election — Nomination neither proposed nor 
seconded by elector — Effect (Jun) 802 
——S,. 5-B — See Constitution of! India, 
Art. 14 (Apr) 499B 
——Ss. 5-B, 5C, 5-E and 18 (a) — Peti- 
tion challenging election of President — Peti- 
tioner who has not complied with provisions 
of S. 5-B or S. 5-C is nota candidate either 
duly nominated or one who could claim to 
be so nominated within S. 18 (a) 


_ (Apr) 499A 
——S. 5C — See 
(1) Ibid, S. 5-B (Apr) 499A 
(2} Constitution of India, Art. 14 


(Apr) 499B 
——S. 5-E — See Ibid, S. 5-B T 3 
(Apr) 499A 


——S. 18 (a) (as amended by Amendment 
Act 1977) — See Ibid, S. 5 (1) (Jun) 802 
—S. 18 (a) — See Ibid, S. 5-B 

(Apr) .499A 
——Ss. 14 and 14-A -— Election petition 
challenging election of President of India 
— Procedure -— Compliance of — Locus 
standi to apply ' (Apr) 499C 
——S. 14-A — See Ibid, S. 14 

(Apr) 499C 
Prevention of Corruption Act (2 of 1947), 
5. 4 (1) — See Penal Code (45 of 1860), 
S. 161 (Dec) 1672 


.-——5S. 6 (1) (c) — Sanction to prosecute — 


Validity of. Criminal Revn. Case No. 18 ot 
1976, D/- 20-1-1976 (Andh Pradesh), Revers- ` 
(Dec) 1745 


Prevention of Food Adulteration Act (37 of 
1954), S. 7 — See Ibid, S. 11 

(Jun) 9835 
——S, 11 — See also Prevention of Food 
Adulteration Rules (1955), R. 22 

(Jun) 933A 
——Ss. 11, 7, 23 and 16 — Sample found 
adulterated — Offender liable to be convict- 
ed — Sample need not be .a representative, 


sample of entire stock (Jun) 933B 

——S. 16 — See Ibid, S. 11 ' (fun) 988B 

——S. 28 — See l 
(1) Ibid.. S. 11 (Jun) 9338 
(2) Prevention of Food Adulteration Rules 
` (1955), R. 22 . (un) 988A 
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Prevention of Food Adulteration Rules (1£55), 
R. 22 — See also Prevention of Food Adul- 
teration Act (1954), S. 11 (Jun) £83B 
Rr. 22 and 22-B — R. 22 is dire- tory 
and not mandatory. AIR 1975 SC 189, 
Overruled (Jun) "33A 
——R. 22-B — See Ibid, R. 22 





(Jun) 888A 


Prisons Act (9 of 1894), S. 30 (2) — See also 
Constitution of India, Art. 14 (Dec) 1675 
S. 80 (2) — Scope and interpretatim — 
S. 80 (2) does not authorise prison autZority 
to impose solitary confinement withir the 
meaning of Ss. 73 and 74 LP.C. 





(Dec) 1375D 
——S. 80 (2) — “Prisoner “under sertence 
of death” — Meaning of (Dec) ™675E 
——S. 30 (2) — Not violative of Art. 0 (2) 
of Constitution (Dec) 675G 
——S. 80 (2) — Not violative of Act. 21 
of Constitution of India —- Scope, of gaaran- 
tee as to life and personal liberty 
(Dec) 1675H 
——S. 56 — Constitutional validity — S. 56 
in so far as it empowers Superintencent to 
confine a prisoner in irons is not: violaave ot 
Arts. 14 and 21 of the Constitution and is 
not ultra vires (Dec) 1675] 
— Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act (52 of 
1974), Ss. 8 (f), 10 — Order of confirmation 
of detention not passed within 8 mozths of 
detention — Further detention atter expiry 
of 3 months — Ipso facto, becomes illegal 
l (Jud 1155 
S. 10 — See Ibid, S. 8 (f) (Ju) 1155 
—Defence and Internal Security of Inlia Act 
(42 of 1977), S. 37 — See (Assam) Funda- 
mental Rules, R. 56 (c) (Jen) 17B 


—Defence of Internal Security of Indm Rules 
(1971), R. 119 — See (Assam) Fundmental 
Rules, R. 56 (c) (Jen) 17B 


— West Bengal Criminal Law Amendment 
Special Court) Act (21 of 1949), 5.5 — 
Cognisance taken on written complairt with- 
out complying with S. 200 Cr, P. C — No 
valid objection can be taken. ILR (4975) 1 
Cal 455, Reversed (Bn) 188 





Punjab Agricultural Service, Class =, Rules 
(12.7), Rr. 10, 16 — Promotion of perma- 
nent Class II officers to Class I — Fixation 
of seniority (Aug) 1326 


R. 16 — See Ibid, R. 10 (Arg) 1326 
Punjab Civil Service (Executive Branch) 
Rules (1930), Rr. 6 and 11 — Vacancy re- 
served for scheduled castes/Tribes fJled by 
a member of that class — Member esigning 





from post — Resultant vacancy slould not - 


Punjab Civil Service (Executive Branch) Rules 
(contd.) 

be included in normal pool. Civ. Writ Petn. 

No. 2504 of 1975, D/- 8-9-1976 (Punj and 





Har), Reversed (Jun) 988 
R. 11 — See Ibid, R. 6 (Jun) 988 
` Punjab Excise Act (L of 1914), S. 59 ( (v) 


— See Constitution of India, Art. 14 
(Oct) 1457B; (Oct) 1484 


Punjab Jail Manual er Para. 69 —- See 
Prisons Act (1894), S (Dec) 1675} 


Para. 399 — Sco. ag Act (1894), 





S. 56 (Dec) 1675] 
——Para. 485 — See Prisons Act (1894), 
S. 56 > (Dec) 1675) 


Punjab Labour Services (Class I and 11) Rules 
(1955), R. 4 — Government employee not 
having the necessary five years experience 
transferred as Labour-cum-Conciliation OH- 
cer — Post held by him for nine years — 
Appointment held irregular but not void 
: (Nov) 1536 
Punjab Liquor Licence Rules (1956), 
R. 87 (as amended in Punjab in 1958) — 
See Constitution of India, Art. 14 

` (Oct) 1457B; (Oct) 1484 
——R. 37 (9), Note (as amended in Punjab 
in 1978)-—- See Constitution of India, Arti- 
cle 14 (Oct) 1457A 


Railway Circular No. 875 D/- May 16, 1946 
— Inclusion of railway employee in panel 
for promotion ‘ — It does not conter inde- 
feasible right to promotion (Mar) 386A 
Railway Establishment Code, Vol. L 
R. 157 — Railway Establishment Manual, 
Vol. I, R. 20 (b) — Seniority amongst ac- 
counts clerks, promoted to Grade I. Writ 
Appeal No. 45 of 1974, D/- 18-6-1975 (Ker), 





Reversed (Feb) 284 
Railway Establishment Manual, Vol. 4 
R. 20 (b) — See Railway “Establishment 
Code, Vol. I, R. 157 (Feb) 284 
Railways Act, (9 of 1890), S. 3 (7) — See 
Ibid, S. 188 (Mar) 411 

-S. 73 — See Constitution of India, Arti- 
cle 182 (Oct) 1491 


Ss. 188, 8 (7) and 148 (2) — Contrac- 
tor running railway refreshment room — 
Termination of contract —- It amounts to his 





discharge. 1972 Pat LJR 71, Reversed 
(Mar) 411 
aa. 148 (2) — See Ibid, S. 188 
(Mar) 411 


Rajasthan Land Reforms and Resumption ot 
Jagirs Act (6 of 1952) 
See under Tenancy Laws, 

Rajasthan Sales Tax Act (29 of A 


See under Sales Tax. Ú 
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Registration’ Act (16 of 1908), S. 2 (6) — 
— See Hindu Law — Religious endowment 

(Sep) 13938 
~—S. 17 — See Civil P. C. (1908), O. 23, 
R. 3 (Jan) 228 
Representation of the People Act (43 ot 


1951), S. 10-A — See Constitution of India, 

Art. 103 (Nov) 1609 

-—S. 80 — See Ibid, S. 100 (1) (d) (iv) 
(Jun) 851D 


Ss. 81, 83, 86 — Election petition — 
Signature put by petitioner at the end of atti- 
davit and not on election petition — No 
ground for dismissal of petition — AIR 1977 








Ker 168, Reversed (Jun) 840 
S, 82 —~ See Ibid, S. 86 

(Nov) 1583 

-~——S. 83 —- See Ibid, S. 81 (Jun) 840 


---—S. 86 — See also Ibid, S. 81 
(Jun) 840 
——Ss. 86, 82 — Scope of Ss. 86 (1) and 
82 (b) — Election petition — Allegation of 
corrupt practice against another unimpleaded 
unsuccessful candidate — Application by 
latter for being impleaded as respondent — 
Effect of. AIR 1978 Punj and Har 200, 
Reversed; AIR 1969 Andh Pra 151, Overruled 
(Nov) 1588 
-——S. 98 —~ Powers of Election Tribunal 
(Jun) 851F 
--—Ss. 100 (1) (d) (iv), 80 — Non-compli- 
ance with provisions of the Constitution — 
What constitutes . (Jun) 851D 
v-—S. 116-A — See Ibid, S. 128 (1) (A) (b) 
. (Jul) 1162 
Ss. 123 - (1) (A) (b) and 116-A — Cor- 
rupt practice — Bribery — Finding of High 
Court erroneous — Finding can be interfered 
with in appeal. Ele. Petn. No, 8 of 1975, 
D/- 5-4-1976 (Guj), Beversed 





(Jul) 1162 
——S. 146 — See Constitution ot India, 
Art. 103 (Nov) 1609 
Road Transport Corporations Act (64 of 
1930), S. 19 — See Constitution of India, 
Art. 31 (2) (Feb) 215A 
Sale of Goods Act (8 of 1930), Ss. 2 (4), 18, 
23 — Pucca delivery orders, if documents 
of title g (Mar) 389 
——S. 18 — See Ibid, S. 2 (4) (Mar) 389 
——S. 19 — See Tenancy Laws — M. P. 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act (1 of 1951), 
S. 3 (Jul) 1076 
——S, 23 — See Ibid, S. 2 (4) 

(Mar) 889 

SALES TAX 


-~Andhra Pradesh’ General Sales Tax Act (6 
of 1957), S. 2 (n) — See Constitution of 
India, Sch. VII, List IJ, Entry 54 

> (Mar) 449C 


Sales Tax — A. P. General Sales 
(contd.) 
S5. 5 and Sch. I, Entry 66 (b) — Parched 
rice and puffed rice are “rice” — It once 
taxed as paddy cannot be further taxed under 
3. 5 (1). 197% Tax LR 2067 (Andh Pra), Re- 
versed (Jun) 945 
“Sch. 1, Entry 66 (b) — See Ibid, S. 5 
- (Jun) 945 
—Bengal Finance Sales Tax Act (6 of 1941), 
5. 2 (g) — See 
(1) Ibid, S. 4 
(2) Constitution of Sch. VII 
List II, Entry 54 (Mar) 449C 
——Ss. 4 and 5 (2) (a) (ii), Proviso Second 
— No inconsistency between S. 4 and Sec- 
tion 5 (2) (a) (ii), Proviso Second (Jun) 897B 
Ss. 4 and 2 (g) (as applied to Union 
Territory of Delhi) — Restaurant located in 


Tax Act 





(Nov) 1591 
India, 





Hotel — Meals also served to casual visitors 
ia restaurant — Service of meals is not tax- 
able as a sale — Decision of Delhi High 
Court reversed — Observations to the con- 


tary in AIR 1970 Delhi 244 (FB) and AIR 
1966 Punj 449, Overruled (Nov) 1591 
——-S. 5 (2) (a) (ii), Proviso 2 — See Ibid, 
& 4 (Jun) 897B 
S. 5 (2) (a) (ii) and Proviso 2 (as applied 
to Union Territory of Delhi) — Registered 
dealer — Resale of goods purchased — In- 
terpretation of words “resale” “manufacture” 
“sale”, 1975 Tax LR 1866 (Delhi), Overrul- 
el (Jun) 897A 
—Bombay Sales Tax Act (51 of 1959), 
S 2 (28) — Sale or contract of work and 
lebour — Distinction between — Tests to 
dztermine. (1977) 39 STC:504 (Bom), Bevers- 
ed (Dec) 1747, 
—Central Sales Tax Act (74 of 1956), 
S. 2 (h) — See Sales Tax — Rajasthan Sales 
Tax Act (1954), S. 2 (P) (Oct) 1496 
—Kerala General Sales Tax Act (15 of 1963), 
S. 46 (1) (a), (c) and (2) (c) — Charges of 
s.bmission of false returns, maintaining talse 
accounts and fraudulent evasion of tax — 
Proof —..Mode of (Nov) 15718 
—Rajasthan Sales Tax Act (29 of 1954), 
S. 2 (p); Central Sales Tax Act (74 of 1956), 
S. 2 (h) — ‘Sale price’ — Ingredients 

(Oct) 1496 








SHOPS AND ESTABLISHMENTS 


—Bihar Shops and Establishments Act (8 of 
1€54), Ss. 2 (4), 26 (2) — Factories Act (63 
of 1948), S. 2 (D) >= “Employee” and 
“Worker” — Definitions within respective 
Acts — C.W,J.C. 650 of 1973, D/- 19-8-1976 
‘Pat), Reversed (Jun) 849B 
——S. 26 (2) — See Ibid, S. 2 (4) 
(Jun) 8498 


od 
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Sick Textile een 
Act (87 of 1974), Ss. A 
Statutory fiction in S. Are (a) — Duy of 
Court to give effect. Comp. App. 4 of 1974 
in Comp. Petn. 12 of 1965 (Bom. at TMag.), 

D/- 27-7-1975, Reversed 


' (Nationalisation) 
(a) and 5 — 


~ (Apr) 476G 
———S. 35 — See Ibid, S. 2 (1) (a) 
i (Apr) 476G 
Sick Textile Undertakings ` (Taking ower ot 
Management) Act (72 of 1972), S. 8 — =cope 
-- Interim order D/- 28-9-78 of Supreme 
Court Interpretation Comp, App. 
No. 4 of 1974 in Comp. Petn, 12 of 1965 
(Bom. at Nag.), D/- 27-2-1975, Reversed 





(Apr) 476A 
S.8 — Expression “Winding w” — 
Interpretation (Apr) 4768 


Specific Relief Act (47 ‘of 1968), S. 14 — 
Sale of immovable property — Plea of bona 
fide purchaser without notice — Maintanabi- 
lity (Jul) 1094 
-——S. 16 (bj and (c) — Specific pertormance 
of contract — Bars to relief (Apr) 537D 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


Standing Orders of BEST, No. 21 -- See 
pone as Relations Act (F of 
1947), S (Sep) .380C 





No. — See Bombày Industrial Rela- 
tions Act (11 of 1947), S. 78 (Sep) . 380C 
‘No, 26 — See Bombay Industrial Rela- 
tions Act (11 of 1947), S. 78 (Sep) -380G 


STAMP DUTY 
—Stamp Act (2 of 1899), S. 86 — “mstru- 
ment not duly stamped admitted in evidence 
subject to objection — Duty of Court 
(Sep) -393A 


State Financial Corporation Act (63 of 1951), 
Ss. 31 and 32 Proceedings under — 
Nature of —--Application under S. 31 1) — 
Court-fee payable. (1977) 19 Guj LE 294, 
Reversed (Dec 1765- 
——S. 82 — See Ibid, S. 31 (Dec. 1765 


Succession Act (89 of 1925), S. 59 —- Will © 


by Hindu widow of seventy years ld — 
Testatrix proved to be of sound dissosing 
mind though physically incapable of Sgning 
her name — On facts will held valid :s sus- 
picious circumstances were not proved 
(Aug 1202 
Supreme ‘Court (Enlargement of Crimiral Ap- 
aie Jurisdiction) Act (28 of 1971), 
. 2 (a) — See also 
(1) Constitution of India, Art. 136 
(Dec) 1047A 
(2) Criminal P. C. (1974), S. 389 {1) 
` (Apr) E27A,B 
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Supreme Court (Enlargement of Criminal Ap- 
pellate Jurisdiction) Act (contd,) 

S. 2 (a) — Appeal under — Powers of 
Supreme Court ` (Nec) 1759A 
Supreme Court Rules (1950), O. 16, R. 12; 

O. 45, R. 3 — Death of respondent — Sub: 
stitution of legal representative — Applica- 
tion filed beyond 90 days from date of death 
— Held sufficient cause had been made out 
for condonation of delay (Apr) 506A 








—O..16, R. 13; O. 45, R. 3 — Death ot 
appellant — Substitution of legal representa- 
tives — Limitations (Apr) 506B 
— 0. 45, R. 3 — See 

(1) Ibid, O. 16, R. 12 (Apr) 506A 

(2) Ibid, O. 16, R. 18 (Apr) 506B 


Supreme Court Rules (1966), O. XV, R.5 
— See Constitution of India, Art. 182 

(Sep) 1428A 

O. 25, R. 6 — See Presidential and 

Vice-Presidential Elections Act (1952), S. 14 

(Apr) 499C 

— O. 39, R. 2 See Presidential and 

Vice-Presidential Elections Act (1952), S. 14 

- (Apr) 499C 

——O. 39, R. 5 — See Presidential and 

Vice-Presidential Elections Act (1952), S. 14 

(Apr) 499C 

Tamil Nadu Court-fees and Suits Valuation 

Act (14 of 1955) 

See under Court-fees and Suits Valuations. 
Tamil Nadu Motor Vehicles Rules, R. 155-A 
== See Constitution of India, Art. 136 

(Nov) 1541 

TENANCY LAWS ` 
—Bihar Land Reforms Act (80 of 1950), 
S. 4 — Suit land vesting in State Govern- 





ment on 26-1-1955 — Decree for possession 
cannot be obtained by landlord or an owner 
(Jan) 30A 


—Bihar Tenancy Act (8 of 1885), Sch. 3, 
Art. 3 — Suit for possession of land and 
mesne profits — As per plaint, possession ot 
defendant became unlawful from a certain 
date — Plaintiffs unable to obtain posses- 
sion by reason of provisions of Bihar Land 
Reforms Act — Art. 8 held not attracted 
(Jan) 308 


—Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (89 of 1954), Ss. 2 (4) 
(i) and 10 — Bombay Land Revenue Code 
(5 of 1879), S. 87 (2) — Declaration that 
particular Jagir to be a proprietary one under 
S. 2 (4) G@) — Further inquiry under Sec- 
tion 37, (2) — Maintainability 
. (Jul) 1167A 
——S. 10 — See Ibid, S. 2 (4) (i) 
(Jul) 1167A 
--Bombay Tenancy and Agricultural Lands 
Act (67 of 194S), S. 4 — See Constitution 
of India, Art. 227 (Feb) B47 
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Tenancy Tag — Bombay Tenancy and Agri- 
cultural Lands Act (contd.) 
S. 14 (1) (a) (iii) — See Constitution ot 








India, Art. 227 (Feb) 347 
S. 27 — See ‘Constitution of India, 
Art. 227 (Feb) 347 





Ss. 34. 87 and 88 (1A) — Scope of Sec- 
tions 84 (1) and 88 (1A) (Sep) 1421 
——S 87 — See Ibid, S. 34  _ (Sep) 1421 
—S. 88 (1A) — See Ibid, S. 34 

(Sep) 1421 
` —Bombav Tenancy and Agricultural Lands 
(Vicarbha Region) Act (99 of 1958), S. 125 
— Suit filed in 1957 by G against S for posses- 


sion of land — S took the plea that he was ` 


tenant under S. 6`of the Act —- Reference to 
Tahsildar under S. 125 for decision of ques- 
tion of tenancy; held, was not competent 
(Jan) 31 
—Calcutta Thika Tenancy Act (2 of 1949), 
S. 4 — Notice to quit — Need not be from 
„all co-owner landlords —- Decision of Cal- 
cutta High Court, Reversed (Jun) 835 
‘—Chota Nagpur Tenancy Act (6 of 1908), 
S. 78 — Applicability — Applies so loug as 
tenant of homestead continues. to be raiyat 
in respect of agricultural land (Feb) 312A 
"—Karnataka Land Reforms Act (10 of 1962), 
S. 28 (2) — Proceeding for eviction of ten- 
ant pending when Reforms Act came -into 
force — Matter must be remanded to’ Tahsil- 
dar under S. 28 (2) (Jul) 1061B 
——S. 183 — Partition decree — Execution 
— Issue arising whether respondent was 
tenant — Civil Court’s jurisdiction to decide 
question barred (Aug) 1217 
—Madhya Pradesh .Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act, 2250 (1 of 1934), Ss. 
— TIR and trees in Jagir — Vest in 
State — Contract to cut timber — Title to 
goods not passing in contractor prior to vest- 
ing — Validity of contract (Jul) 1076 
Ss. 3, 4, 38, 41, 45, 46 and 47 — M. P. 
Land Revenue Code S. 289 — Right to-take 





water from .Navegaon Bandh Tank for irriga- 


tion purposes — Customary right recorded 
in Wazib-ul-Arz — Right not taken away 
by Abolition Act or M. P. Code (Dec) 1635 
—Rajasthan Land Reforms and Resumption 
of Jagir Act (6 of 1952), S. 22 (1) (e) — See 
Ibid, S. 82 (2) - (Dec) 1642 





(1) (e), 46 — Rejection of claim of dues of 
State against jagirdar by Jagir Commissioner 
— Confirmation of rejection in appeal — 
Effect (Dec) 1642 
‘S. 83 — See Ibid, S. 82 (2) 

(Dec) 1642 
=. 34 (2) — See Ibid, S. 82 (2) 

- (Dec) 1642 





` taken. 


3, 6, 4, 8 


Ss. 82 (2), 33, 84 (2), 35 (1) and (2), 22 . 


Tenancy Laws — Rajasthan Land Reforms 
- & Resumption of Jagirs Act (contd.) 
——S. 35 (1) (2) — See Ibid, S. 32 (2) 

(Dec) 1642 
——S. 46 — See Ibid, S. 32 (2) (Dec) 1642 ° 
Uttar Pradesh Consolidation of Holdings Act 
(5 of 1954), S. 5-(2) (a) — Right in respect 
of land in area subjected to consolidation 
proceedings — Appeal regarding before Sep: 
reme Court —- Abates (Sep) 1398A 
S. 48 — Revisional Jurisdiction of Di- 
rector of consolidation — Scope — 1969 Al 
LJ 38, Reversed. (Aug) 1841 
Uttar Pradesh Zamindarj Abolition and Land 
Reforms Act (1 of 1951), — S. 3 (8) and (12) 
— Owner of taluqua — Certain villages set- ` 
tled with biswadars or under-proprietors — 
Owner of Taluqa receiving “malikana” — 
Owner held was an intermediary 
(Oct) 1450 

——S. 39 (1) (e) () — Average annual in- 
come of forest — Calculation — Determina- 
tion of period for which average is to be 
(Jul) 1124A 
S. 39 i) (& (i) (ii) — Computation otf 
average annual income of forest — Duty ot 
Compensation Officer (Jul) 1124B 
S. 44 (c) — Average annual income of 
forest — Calculation — 15 per cent to- 
wards cost of management cannot be deduct- 
ed Gul) 1124G - 

——S. 154 — Scope — Restriction on trans- 
fer of land by Bhumidar (Aug) 1318B 
S.-234 — See Ibid, S. 285 (Sep) 1898U 
——ss. 285, 284 — Ejectment of Adhivasi 
— Grounds (Sep) 138985 














Uttar Pradesh Zamindari Abolition and Land 


Reeszrms Rules (1952), R. 34 — See Tenancy 
Laws — U. P. Zamindary Abolition and 
Land Reforms Act (1 of 1951), S. 39 (1) (e) 
‘i) (Jul) 1124A 
West Bengal rates Acquisition Act (1 ot 
1954), — S. 2 (p) — See Ibid, S. 6 (1) (£) 

. . Jul) 1072 
Ss. 6 (1) (£) and 2 (p) — ‘Orchard’ — Ba- 
nana plantation is not an orchard (Jul) 1072 





Torts — Vicarious liability — Banker and 
customer — Vicarious liability of bank — 
Dnus of ‘proof — F. A. No. 343 of 1952, 
D/- 3-3-1964 (All), Reversed (Aug) 1263 
Transfer of Property Act (4 of 1882), —S. 41 
— Benami transaction —- What constitutes. 
(Sep) 1862G 
S. 105 — Lease — Creation of — In- 
terpretation of Kabuliyat (Feb) 298 
——-Ss. 106.:111 (a), 116 — Notice to quit 
— Expiry of lease by efflux of time — 
Tenant holding over — Effect (Oct) 1518 
——S. 111 (a) — See Ibid, S. 106 
(Oct) 1518 
(Oct) 1518 





——S, 116 — See Ibid, S. 106 
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Uttar Pradesh Consolidation of Holdings Act 
(5 of 1954) 
See under Tenancy Laws. 


Uttar Pradesh Municipalities Act (2 of 1316) 
See under Municipalities. - 


Uttar Pradedsh Urban Buildings (Regulstion 
. of Letting, Rent and Eviction) Act (13 
of 1972) 
See under Houses and Rents. 


Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951) 
See under Tenancy Laws. 


Uttar Pradesh Zamindari Abolition 
Land Reforms Rules (1952) 
See under Tenancy Laws. 


and 


West Bengal Cement Control Act (23 of 
1948) — S. 3 (1) — See Constitutioa ot 
India, Sch. VII, List II, Entry 54 

l (Mar) ~49C 
West Bengal Cement Control Order (1948) 
—Paras 1 to 8 — See Constitution of Badia, 
Sch. VII, List II, Entry 54 (Mar) 149C 


West Bengal Criminal Law Amendment 
(Special Court) Act (21 of 1949) ~ 
See under Public Safety, 
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West Bengal Estates Acquisition Act (1 of 
1954) 
See under Tenancy Laws 

West Bengal Premises Tenancy Act (12 of 
1956) 
See under Houses and Rents, 


WORDS AND PHRASES 
“Affiliation” and “Recognition” — See 
Education — Delhi School Education Act 





(1978), S. 2 (t) (e) and (j) (Feb) 344A 
——— Believe” and “hope” — See Crimival 
P. C. (1974), S. 164 (Nov) 1574B 





Interpretation of Statutes — See Crimi- 
nal P. C. (2 of 1974), S. 161 (Jul) 1025G 
“Leave” Meaning of — See Constitution 
of India, Art. 309 Proviso (Feb) 270 
-Mineral — Meaning of See Mines 
and Minerals (Regulation and Development) 














Act (1957), S. 3 (e) (Nov) 1587 
“Poruthataravu” — Meaning of 
(Jul) 1174A 


——‘Property” — Meaning of — See Con- 
stitution of India, Pre, (Jun) 803C 
“Weėk”’, meaning of — See Maternity 








Benefit Act (1961), S. 5 - (Jan) 12A 
-Words “without prejudice” — Meaning 

— See Customs Act (1962), S. 122 
(Aug) 1244 


` 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. IN 
: A. I. R. 193 SUPREME COURT 


Diss = Dissented from in; Not F. = Not Followed in; Over. = Overruled 


in; Revers. = 
SUPREME COURT 
AIR 1952 SC 252: 1952 SCR 889 — Held 


no longer good law in view of AIR 1970 
SC 564. AIR 1978 SC 808D (Jun) 

AIR 1968 SC 1053 : (1968) 3 SCR 489 — 
Held no longer good law in view oz- AIR 
1970 SC 564. AIR 1978 SC 803D (Lin) 

ATR 1975 SC 189 (pt B): 1975 Cri LJ 254 

— Over AIR 1978 SC 983A (Jun): 


AIR 1961 SC 4 (Pt. B) — Over. AIR 1978 
SC 1296 A (Aug). 
AIR 1962 SC 1080 — Over. AIR 1978 SC 


548 (Apr). 


AIR 1963 SC 1207 (Pt. A): (1963) Sup (2) 
SCR 459 — Over. AIR 1978 SC 449 C 
(Mar). 


AIR 1963 SC 1873 — Over. 
548 (Apr). 

AIR 1968 SC 554 — Over. 
548 (Apr). 


AIR 1969 SC 276 — Over. 
(Apr). 


AIR 1978 SC 


AIR 1978 =C 548 


-AIR 1970 SC 1407 — Over. 


AIR 198 SC . 


Reversed in 


SUPREME COURT (contd.) 

AIR 1970 SC 406 (Pt. B) — Held no Inger 
good law in view of amendment of 1976. 
AIR 1978 Orissa 179 A (Oct). 

AIR 1978 SC 

548 (Apr). a 

AIR 1973 SC 668:(1973) 2 SCR 1019 — 
Partly Over. AIR 1978 SC 449 C (Mar). 

AIR 1975 SC 2032 — Over. AIR 1978 SC 
548 (Apr). ' 


ALLAHABAD 


(1964) F. A. No. 343 of 1952, D/- 3-3-1964 
(Al) — Revers. AIR 1978 SC 1263 
(Aug). 

ILR (1969) 1 All 92 — Revers. 
SC 1351 (Aug). ` 


(1970) Cri. Appeal No. 1511 of 1969, D/- 29-9- 
1970 (All) — Revers. AIR 1978 SC 1770 
B, D (Dec). 

(1972) Cri. App. No. 1060 of 1968, D/- 4-10- - 
1972 (All) — Revers. AIR 1978 SC 1084 
A, B (July). 

(1972) Cri. A. Nos. 2488 and 2561 of 1969; 
Dj- 1-8-1972 (Al) — Revers. AIR 1578 
SC 1558 B (Nov). _ 


AIR 1978 
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ALLAHABAD (contd.) ` 

(1973) Cri. A. No, 634 and Ref. No. 25 of 
1973, Dj- 31-10-1973 (All) — Revers. AIR 
1978 SC 191 E (Jan), 


(1975) Cri. App. No. 172 of 1975, D/- 31-10- 
1975 (All)—Revers. AIR 1978 SC 1506 C 
(Oct). 

(1975) Special Appeal No. 208 of 1973, DJ- 
27-8-1975 (All) — Revers. AIR 1978 SC 
949 (June). 

1976 TAC 497 (Al) — Revers. AIR 1978 SC 
1152 (July). 

(1977) Civil Misc. Writ No. 1172 of 1977, Dj- 
28-10-1977 (All) (FB) — Revers. AIR 
1978 SC 694 B (May). 

AIR 1977 All 206 — Revers, 
209 (Feb). 


ANDHRA PRADESH 


(1961) 43 ITR 249 (Andh Pra) — Over. 
1978 SC 278 (Feb). 


AIR 1978 SC 


AIR 


AIR 1963 Andh Pra 455 — Over. AIR 1978 
SC 278 (Feb). ike 
AIR 1969 Andh Pra 151 — Over. AIR 1978 


SC 1583 (Nov). 
(1970) Cri. A. No. 756 of 1969, D- 16-12- 


1970 (Andh Pra) — Revers. AIR 1978 
SC 1441. (Oct). 
(1970) 2 Andh WR 255 — Revers AIR 1978 


SC 1609 (Nov). 


(1971) L. A. P. No. 9 of 1971, D/- 29-12-1971 
(Andh Pra) — Revers. AIR 1978 SC 361 
(Mar). 

(1973) Cri. A. No. 561 of 1971, D/- 3-8-1973 
(Andh Pra) — Revers.. AIR 1978 SC 
1021 B (July). i 

1973 Tax LR 485 (Andh Pra); — Revers. 
1978 SC 278 (Feb). ` 

(1976) Cri. Revyn. Case No. 18 of 1976, Di- 
20-1-1976 (Andh Pra) —— Revers. AIR 
1978 SC 1745 (Dec). f 

1977 Tax ‘LR 2067 (Pt. A) (Andh Pra) — 
Revers. AIR 1978 SC 945 (June). 


BOMBAY 


(1957) 1 Lab LJ 267 (Bom) — Held no longer 
_ good Jaw in view of amendment Act. 1966. 
AIR 1978 SC 356 (Mar). 

(1958) 60 Bom LR 1359 — Over. 
SC 955 B (June). 

(1960) 1 Lab LJ 448 (Bom) — Held overruled 
in (1962) 2 Supp SC 890. AIR 1978 SC 
202 C (Jan). 

ILR (1969) Bom 584 — Revers. 
SC 916 (Tune). 


(1971) Spl. Civil Appin. No. 614 of 1968, D/- 


AUE 


AIR 1978 


AIR 1978 


23-12-1971 (Bom) — Partly Revers. AIR - 


1978 SC 1113 B (July): 
(1971) Spl. Civil Appin: No. 640 of 1968, D}- 
25-11-1971 (Bom) — Partly Revers. AIR 
-= 1978 SC 1113 B (Tulv). 


BOMBAY (contd). 

(1971) Spl. Civil Appin. No. 641 of 1968, D/- 
25-11-1971 (Bom) —- Partly Revers. AIR 
1978 SC 1113 B (July). 

(1972) Revn: Petn. B. C. No. R. P. V. Nos. 
374-376 of 1960, D/- 18-1-1972 (0. T. 
Commr., Bom.) — Revers. AIR 1978 SC 
1320 (Aug). 

(1972) Spl. Civil Appin. No. 1441 of 1968, DJ- 
22-6-1972 (Bom) — Revers. AIR 1978 
SC 45 (Jan). 

(1975) Appeal No. 48 ‘of 1971, D/- 21-2-1975 
(Bom) — Revers. AIR 1978 SC 252 C 
(Feb). ` 

(1975) Comp. App. No. 4 of 1974 in Comp. 
Petn. No. 12 of 1965, D/- 27-2-1975 
(Bom) — Revers. AIR 1978 SC 476 A, C 
(Apr). 

(1975) Cri. Revn. Appin. No. 180 of 1975, DJ- 


10-11-1975 (Bom) — Revers. AIR 1978 
SC 47 B (Jan). 
ILR (1975) Bom 1014 — Revers. AIR 1978 


“SC 982 (June). 


AIR 1976 Bom 190 (Pt.-A) — Revers. AIR 
1978 SC 1791 B (Dec). . 
AIR 1976 Bom 288 (Pts. A, C) — Revers. AIR 


1978 SC 955 A, B,.C (June).. 

(1977) Cri. Revn. Appin. No. 54 of 1977, DI- 
25-3-1977 (Bom) — Revers. AIR 1978 
SC 333 (Feb), 


(1977) Spl. Civil Appin. No. 614 of 1972. DJ- 


5-7-1977 (Bom) — Revers. 
1380 C (Sept). 
ILR- (1977) Bom 1745 — Revers. AJR 1978 
- SC 340 A (Feb). 
(1977) 39 STC 504 (Bom) — Revers. 
1978 SC 1747 (Dec). 


CALCUTTA 


AIR 1963 Cal 310 — Over. AIR 1978 SC 548 
(Apr). 

(1967) Appeal No. 14 of 1957, D/- 18-5-1967 

. (Cal). — Revers. AIR-.1978 SC 300 A 

(Feb). 

AIR 1969 Cal 281 — Over. 
1587 (Nov). 

(1970) Ref. No. 105 of 1969, D/- 20-7-1970 


AIR 1978 SC 


AIR 


AIR 1978 SC 


(C. G. I. T. Cal) — Revers. AIR 1978 
SC 1424 (Sept). 

AIR 1971 Cal 307 (Pt. A) — Over. AIR 
1978 SC 1351 A (Aug). 

(1972) 76 Cal WN 40 — Revers. AIR 1978 
SC 1811 A (Dec). 

ILR (1975) 1 Cal 455 — Revers. AIR 1978 


SC 188 (Jan). 

(1975) 2 Lab LI 26 (Cal) — Partly Over. AIR 
1978 SC 1283 A (Aug). 

AIR 1976 Cal 81 — Revers. AIR 1978 SC 
1409 (Sept). 

AIR 1977 Cal 136 (Pt. A) — Revers. 
1978 SC 1062 B (July). 
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‘DELHI 
(1969) Serv LR 278, (Delhi) — Revers. - ATR 
1978 SC 1182 (July). 
AIR 1970 Delhi 244 (FB) — Over.. -AIR 1978 
SC 1591 (Nov). 


(1971) 2 Lab LJ 375 (Delhi) — Over. AR 
1978 SC 976 (June). 
1975 Tax LR 1866 (Delhi) — Over. AIR 1578 


SC 897 A (June). 

(1976) Civil Revn. No. 562 of 1976, D/- 6-2- 
1976 (Delhi) — Revers. AIR 1978 ac 
259 (Feb). 

(1977) Cri. Writ. No. 37 ‘of 1977, DJ- 123- 
1977 (Delhi) — Revers. AIR 1978 3C 

` 297 (Feb). . 

(1977) Suit No. 574-A of 1976, Di. 7 7-2-1977 
(Delhi) — Revers. AIR 1978 SC 335 
(Feb). i 

(1978) Civil Misc. Petn. No. 1120-W of 1577 
and 109 of 1978, in W. P. No. 585 of 
1977, D/- 18-1-1978 (Delhi) — Revers. 
AIR 1978 SC 1818 (Dec): ` 

(1978) Cri. M. A. No. 130 of 1978, DJ- 11-4- 
1978 (Delhi) — Revers, AIR 1978 3C 

` 961 D, E (June). , 
GUJARAT 

(1971) 12 Guj LR 272 — Over. 
SC 955 A (June). 

(1972) Tax LR 742 (Guj) — Revers. 
1978 SC 40 (Jan). 

ILR (1973) Guj 378 — Ree AIR 1978 3C 
266 A, B (Feb). 

(1974) Cri LJ 716 (Guj) — Over. 
SC 1 A (Jan). 

(1975) Civil Revn. Appin. No. 679 of 1972, 
D/- 17-10-1975 (Guj) — Revers. ÆR 
1978 SC 952 A (June). 

(1976) Ele. Petn: No. 8 of 1975, DJ- 5-4-1°76 
(Guj) — Revers. AIR 1978 SC 1.62 
(July). 

(1976) S. C: A. No. 1216 of 1976, D/- 12 
1976 (Guj) — Revers. AIR 1978 SC 1 p 
(July). 

(1977) L. P. A. No. 11 of 1977, D/- 19-1- 1°77 
(Guj) — Revers. AIR 1978 SC =70 
(Feb). 

(1978) 19 Guj LR 294 — Revers. 
SC 1765 (Dec). 

HIMACHAL PRADESH 

(1974) Cri. Appeal No. 36 of 1973 in Murder 
Ref. No. 1 of 1973, DJ- 24-4-1974 (Fam 
Pra) — Revers. AIR 1978 SC 315 D 
(Feb). 


ak 1£78 
AIR 


AIR 178 


AIR 1*78 


(1977) 2 Ren CR 368. (Him Pra) — Revers 


AIR 1978 SC 1601 A (Nov), 
KARNATAKA : 

(1968) W. P. No. 1221 of 1965, D/- 23-3-1768 
(Kant) — ‘Revers. AIR 1978 SC 1-85 
(Sept). 

(1970) W. P. No. 1176 of 1967, D/- 14~'2- 
1970 (Mys) — Revers. AIR 1978 SC 1_33 
(July). 
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KARNATAKA (contd.) 

AIR 1970 Mys 37 (Pt. B) — Revers. 
1978 SC 1803 A (Dec). 

ILR (1976) Kant: 1478 — Revers. 
SC 215 A, B, C (Feb). 

KERALA 

AIR 1959 Ker 291 (Pt. A) — Partly Over. 
AIR 1978 SC 1283 A (Aug). 

(1968) W. A. No. 182 of 1968, D/- 14-10- 

. 1968 (Ker) — Revers. AIR 1978 SC 930 
(June). 

AIR 1969 Ker 81:ILR (1968 
— Held Overruled by AI 
AIR 1978 SC 930 (June). 

(1972) Tax LR 677:86 ITR 192 (Ker) — 
Over. AIR 1978 SC 1099 B (July). 

1974 Lab IC 1170 (Pt. A) (Ker) — Revers. 
AIR 1978 SC 747 A (May). 

(1975) Writ Appeal No. 45 of 1974, D/- 18-6- 
1975 (Ker) — Revers. AIR 1978 SC 284 

- (Feb). 


AIR, 


AIR 1978 


2 Ker 1 (FB) 
1975 SC 266. 


(1975) Tax LR 56 (Ker) — Revers. AIR 1978 
SC 1417 (Sept). 
AIR 1977 Ker 163 — Revers. AIR 1978 SC 


840 (June). 
MADHYA PRADESH S 
(1967). F. A. No. 1 of 1960, D/- 20-4-1967 
(Madh a — Partly. Revers, AIR 1978 
- SC 1447 B (Oct). : 


_AIR 1967 Madh Pra 201 (Pt. B) — Revers, 


AIR 1978 SC 1740 B (Dec). 

(1970). Misc. Second Appeal No. 64 of 1968, . 
D/- 19-8-1970 (Madh Pra} —. Revers. 
AIR 1978 SC 22 A, B (Jan) 

(1971) Cri LY 1355 (Madh Pra) — Over. AIR 
1978 SC 1 A (Jan). 

(1972) Cri. Appeal No. 23 of 1972, D/- 25-2- 
1972 (MP) — Revers, AIR 1978 SC 36 
(Jan). r 

1977 Cri LJ 972 (Madh Pra) — Revers, AIR 
1978 SC 1244 (Aug). 

MADRAS 

ILR (1930) 53 Mad 904 — Held no > longer 
good law in view of AIR 1965 SC 1227. 
AIR 1978 SC 278 (Feb). 

AIR 1958 Mad 398 (Pt. A) — Partly’ Over. 
AIR 1978 SC 1283 A (Aug). 

AIR 1961 Mad 176 — Held no longer geod 
law in view of amendment Act 1966. AIR 
1978 SC 356 (March). 

(1975) Cri. App. No. 399 of 1975 and Ref. 
Trial 9 of 1975, Dj- 28-8-1975 (Mad) — 
Revers. AYR 1978 SC 1574 A‘ (Nov) 

(1975) Cri. Misc. Petn. No. 1029 of 1975, D7- 
4-12-1975 (Mad) — Revers. AIR 1978 
SC 1017 (July). - 5 

(1976) C. R. P. No. 2084 of 1976, Dj-° 11-8- 
1976 (Mad) — Revers. AIR 1978 SC’ 
1607 (Nov). 

(1976) Cri. Appeal No. 708 of 1975 and Ref 
Trial No. 39 of 1975, D/-.20-4-1976 (Mad) 
—Revers. AIR 1978 SC 274 (Feb). 
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. MADRAS (contd.) 

1977 Tax LR 1379 (Pt. C) : 110 ITR 346 (Mad) 
— Over. AIR 1978 SC 1099 A, B (July). 

1978 Tax LR 451:107 ITR 386 (Mad) — 
Over. AIR 1978 SC 1099 B (July). 

ORISSA 

AIR 1952 Orissa 109: (1949) 17 ITR 247 

(Pt. A) — Held no longer good law in 


view of AIR 1965 SC 1227. AIR 1978 
SC 278 (Feb). 
ILR (1969) Cut 202 — Revers. AIR 1978 SC 


1820 C (Dec). 

(1978) 45 Cut LJ 253 (Orissa) — Revers. AIR 

1978 SC 1025 E (July). 
PATNA 

(1967) F. A. No, 488 of 1961, D/- 20-3-1967 
(Pat) — Revers. AIR 1978 SC 845 A, B 
(June). ` 

AIR 1967 Pat 284 (Pt. B) — Over. 
SC 1428 B (Sept). 

(1969) C. W. J. C. 460 of 1968, Dł- 13-5-1969 
(Pat) — Revers. AIR 1978 SC 327 A, B 
(Feb). 

~ (1970) Lab IC 105 (Pt. B) (Pat) — Over. AIR 
1978 SC 1428 B (Sept). 

1972 Pat LIR 71 — Revers. 
411 (March). 

(1973) C. W. J. C. No. 231 of 1671, D/- 23-7- 
1973 (Pat) — Revers. AIR 1978 SC 1428 
C (Sept). 

(1976) C. W. J. C. No. 650 of 1973, D/- 19-8- 
1976 (Pat) — Revers. AIR 1978 SC 849 
(June): 


AIR 1978 


AIR 1978 SC 
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/ PATNA (contd.) | 
1976 Lab IC 1513 (Pt. B) (Pat) — Revers. 
AIR 1978 SC 979 (June). 


PUNJAB 


(1963) 47 ITR 611 (Punj) — Revers. AIR 
1978 SC 278 (Feb). 

AIR 1966 Punj 449 — Over. AIR 1978 SC 
1591 (Nov). f i 

(1977) Pun LJ (Cri) 157 — Revers. AIR 1978 
SC 986 (June). f 

1977 Punj LJ (Cri) 269 — Revers. AIR 1978 


SC 55 (Jan). 

(1978) Cri Misc. No, 129-M of 1978, D/- 11-1- 
1978 (Punj) — Revers. AIR 1978 SC 
1095 (July). f 

AIR 1978 Punj 200 — Revers. 
1583 (Nov). 


RAJASTHAN 
(1972) Cri. Appeal No. 664 of 1968, D/- 26-7-. 
1972 (Raj) — Revers. AIR 1978 SC 1511 
A (Oct). 
AIR 1972 Raj 161 (Pt. A) — Revers. 
1978 SC 1477 (Oct). 


MISCELLANEOUS 


AIR 1950 Sind 8 — Diss. AIR 1978 Andh 
Pra 417 (Nov). 

AIR 1952 Trav-Co 23 (Pt. A) — 
1978 Andh Pra 173 (Apr). 

(1971) Cri. A. No. 21 of 1967, D/- 30-7-1971 
(Tripura) — Revers. AIR 1978 SC 1672 
(Dec). 


AIR 1978 SC 


AIR 


Not, F. AIR 





. . AIR 1978 SC 889 (March) 
- (1) Page 899, Col. 2, Lines 1 and 2, For 
the words “by special leave granted by the 
Supreme Court” read “on certificate of fitness 
granted by the Calcutta High Court”. 
(2) Page 399, Col. 2, Line 5. for the words 
““the Calcutta” read “that”, 


AIR 1978 SC 424 (March Part) 

Pages 425. Col. 1 first line for the words 
“by special leave” Read “under S. 2 (a) of the 
Enlargement of Criminal Appellate Jurisdic- 
tion (Act 28), 1970”. 

ATR 1978 SC 725 (May) 

(i) After the citation ‘AIR 1978 SC 725’ and 
befere the names of Judges, read ‘(From : 
Andhra Pradesh).’ 

(ii) At the end of the shortnote as well as 
of the longnote of the headnote, for the words 
“Judgment of Kerala High Court Reversed”, 
reed ‘Judgment of Andhra Pradesh High Court 
Reversed’, . 

. ATR 1978 SC 727 (May) 

At pase 747 Col. -1, omit the word ‘Order’ 

and the whole of para 64 following it. 
—_ 


“ ERRATA — 


AIR 1978 SC at p. 1027 (Sept) 

In headnote point (E) in line 11 read ‘protec- 
tion’ for ‘production’. 

AIR 1978 SC 1412 (Sept.) 

Page 1412 shortnote — Sth line. In Sth 
line omit the word ‘Tax’ after the word In- 
come. . 

AIR 1978 SC 1436 (Oct.) 

Page 1436, Col. 2, Brief Note, Line 2, Read 

“should not be” for “should be”. 


AIR 1978 SC 1525 (Nov) 

(1) At page 1525, Col. 2 Headnote Pt. (C), 
Index Note Line 1 : Read “Criminal P. C. (2 of 
1974), S. 357” for “Penal Code (1860), S. 357”. 

(2) At page 1525, Col. 2, Headnote Pt. (C) 
— At the end of Brief Note — Read the 
“Anno: as follows: 

“Anno: AJR Comm. Cr. P. C. (7th Edn), 
S. 357, Notes 9 and 15-A. 


AIR 1978 SC 1675 (Mec) 
At Page 1677, Col. 1, Headnote Pt. (f) Index 
Note, Line 1. 
Read “Criminal P. C. (1974)” for “Criminal 
P. C. (1898)”. 
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AIR 1978 SUPREME COURT 1 
(From: Madhya Pradesh)* 
P. K. GOSWAMI, N. L. UNTWALIA 
`- AND D. A, DESAI, JJ. 

Thakur Das (dead) by LRs., Appel- 
lants v. State of Madhya Pradesh 
and another, Respondents. 

Criminal Appeal No. 109 of 1974, 
D/- 14-10-1977. 

(A) Criminal P. C. (1898), Ss. 435, 
439—Essentia] Commodities Act (1855) 
S. 6C — Appellate authority uncer 
S. 6C — It must be pre-existing jedi- 
cial authority — He is not persa 
designata — Appointment of Sessions 
Judge as appellate authority — 
Authority is amenable to  revisional 
jurisdiction of High Court, 1971 Cri 


LJ 1355 (Mys) and 1974 Cri LJ 716 
(Guj), Overruled, 
When the Sessions Judge was ap- 


pointed an appellate authority by che 
State Government under S. 6C of 
the Essential Commodities Act, vaat 
the State Gvernment did was to con- 
stitute an appellate authoriy in zhe 
Sessions Court over which the Ses- 
sions Judge presides. The Sessions 
Court is constituted under the Code 
of Criminal Procedure and indisvut- 
ably it is an inferior crim nal 
court in relation to High Court. There- 
fore, against the orcer made in ezer- 
‘cise of powers conferred by Sec. 6C 
a revision application would lie to 
the High Court and the High Ccurt 


*(Cri, Revn, No. 90 of 1973, D/- 22-3- 
1973 (Madh Pra). 
KU/KU/E80/77/SNV 
1978 S.C/1 I G—1 ~ 











would be entitled to entertain a revi- 
sion application under Ss. 435 and 
439 of the Code of Criminal Proce- 
dure 1898 which was in force at the 
relevant time and such revision ap- 
plication would be competent, In such 
case the Sessions Court is not per- 
sona designata, 1971 Cri LJ 1355 
(Mys) and 1974 Cri LJ 716 (Guj) 
Overruled; 1975 Cri LJ 144 (FB) 
(Andh Pra), Approved. (Para 11) 

While conferring power on the 
State Government to appoint appel- 
late forum, the Parliament clearly 


manifested its intention as to who 
should be such appellate authority. 
The expression “judicial” qualifying 


the “authority” clearly indicates that 
that authority alone can be appointed 
to entertain and hear appeals under 
S. 6C on which was conferred the 
judicial power of the State. The ex- 
pression “judicial power of the State” 
has to be understood in  contradis- 
tinction to executive power. The 
framers of the Constitution clearly 
envisaged courts to be the repository 
of the judicial power of the State. 
By using the expression “judicial 
authority” it was clearly indicated 
that the appellate authority must be 
one such pre-existing authority which 
was exercising judicial power of the 
State. If any other authority as per- 
sona designata was to be constituted 
there was no purpose in qualifying 
the word “authority” by the specific 
adjective “judicial.” 

A judicial authority exercising judi- 
cial power of the State is an autho- 
rity having its own hierarchy of 


2 S.C. 


superior and inferior court, the law 
of procedure according to which it 
would dispose of matters coming þe- 
fore it depending upon the nature of 
jurisdiction exercised by it acting in 
judicial manner. In using the com- 
pact expression “judicial authority” 
the legislative intention is clearly 
manifested that from amongst seve- 
ral pre-existing authorities exercis- 
ing judicial powers of the State and 
discharging judicial functions, one 
such may be appointed as would he 
competent to discharge the appellate 
functions as envisaged by Sec. 6C. 
(Paras 8, 11) 
Anno: Com, Cr. P. C. (1898), 
Section 435, N, 1. f 
(B) Essential Commodities Act 
(1955), S. 7 (before amendment of 
1974) — Prosecution for contraven- 
tion of order issued under: the Act — 
Appellate Court has discretion in res- 
pect of forfeiture of seized commo- 
dity. ` g 
The Act envisages two independent 
proceedings against a person charged 
with contravention or violation of an 
order made under S, 3 in relation to 
an essential commodity, Under Sec- 
tion 6A the Collector can > confiscate 
the seized commodity. Under S. 7 
such contravention is made punish- 
able. Under S. 7 even where a pro- 
secution is launched it is not absolu- 
‘tely obligatory upon the Court to for- 
feit the property in respect of which 
the relevant order has been contra- 
vened, It is left to the discretion of 
the Court to direct forfeiture of the 
whole or part’ of the commodity 
brought before the Court in respect 
of which an offence appears to have 
been committed. (Para 12) 
Anno: 3 A.M. S. 7, N. 4. 


(C) Essential Commodities Act 
(1955), S. 7 (after amendment in 1974) 
— Prosecution under — Court must 
order forfeiture of goods seized. 

Since the amendment the discretion 
of the Court in respect of seized goods 
is taken away and it is made obli- 
gatory upon the Court to forfeit the 
property in respect of which an of- 
fence appears to have been commit- 
ted under S. 7, Therefore, either the 
Collector can order the confiscation 
and yet S, 6D permits infliction of 
‘any punishment to which the persori 


convicted thereby is liable under the 
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Act irrespective of the fact that the 
Collector has ordered confiscation 
under S. 6A. The dichotomy is that 
the Collector can proceed to seize 
the essentia] commodity and cancel 
the licence and forfeit the security 
deposit, A prosecution can be launch- 
ed and the Court will have to deal 
with the question of punishment and 
forfeiture of the property in respect 
of which an offence appears to have 
been committed. Further, even if 
the Collector confiscated the property 
it would be still open to the compe- 
tent authority to launch prosecution 
and the Court would have to deal 
with the person who is charged with 
the offence but in such a situation 
the question of forfeiture of the pro- 
perty would not arise because the 
Collector has already confiscated the 
same. (Obiter dicta.). (Para 12) 

(D) Criminal P. C. (1898), S. 439 — 
Essential Commodities Act (1955), 
S. 7 (before amendment of 1974) — 
Appellate authority under Essential 
Commodities Act setting aside order 
of confiscation — Reversal of appel- 
late authority’s order by High Court 
— Propriety. 


Where the Sessions Court while 
exercising its appellate jurisdiction 
under the Essential Commodities Act 
had set aside the order of confisca- 
tion after examining the relevant fac- 
tors bearing on the question of con- 
fiscation the High Court could not in 
revision reverse that order on its 
own view of the matter. 

(Paras 16, 17) 

ages Com. Cr. P. C. (1898), S. 439, 
mes 
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Mr, S. K. Gambhir and Miss B. 
Ramrakhini Advocates, for Appe— 
lants; M/s. I. N. Shroff and H. & 
Parihar, Advocates, for Respondents 

DESAI, J:— This appeal by spe- 
cial leave is directed against tke 
order made by the High Court -# 
Madhya Pradesh, Jabalpur in Crim- 
nal Revision No, 90 of 1973 settirg 
aside the order made by the Ses- 
sions Judge, Mandsaur Division 2 
Cri. A, No, 104 of 1972 against tk=2 
order made by the Collector of Man 
saur confiscating the foodgrains -3 
the quantity of 484 quintals 74 Fæ. 
of wheat and 135 quintals 36 kg. zf 
rice under Section 6A of the Esse-- 
tial Commodities Act, 1955. 


2. The petitioner Thakur Das smn 
of Lila Ram Sindhi who died perd- 
ing the petition, was a licenced dea- 
ler in foodgrains having obtained a 
licence under the Madhya Prade&h 
Foodgrains Dealers Licencing Order. 
1965 (for short ‘the order’) issued 
under Section 3 of the Essential Com- 
maodities Act, 1955 (‘Act’ for short). 
The licence enabled him to store ‘or 
sale and sell foodgrains set out in 
Schedule I to the Order. By “ne 
terms of the licence the licensee was 
obligated to maintain a register of 
daily accounts in the prescribed fam 
for each of the foodgrains for which 
the licence was issued and there «sas 
a further obligation to complete -he 
accounts for each day on the day to 


which they relate unless prevented by ~ 


reasonable cause, the burden of proving 
which would be upon him, The licen- 
cee had to deposit at the commerce- 
ment of licence, the amount of s&u- 
rity deposit as provided by Cl. (67 of 
the Order. Clauses (8). and (9) œn- 
ferred power on the licensing autho- 
rity — Collector of the District- in 
this case — to cance] the licence =nd 
to forfeit the security in the event 
of contravention of any condition of 
licence. 


3. The Food Inspector on a isit 
to the licenced premises on .3th 
August 1972 found certain irregu&ri- 
ties in the accounts and submitted a 
report on the basis of which the 
licensing authority issued notice dated 
21st August 1972 ta the licensee zall- 
ing upon him to show cause within 
24 hours why the ticence should not 
be cancelled, the security deposit may 


-Of the case cancellation of the 
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not be forfeited and the seized food- 


grains may not be confiscated, Ulti- 
mately the licensing authority direct- 
ed confiscation of the seized food- 
grains, cancelled the licence issued 
in favour of the licensee and forfeit- 
ed the security deposit. The licensee 
appealed to the judicial authority 
constituted under S. 6-C of the Act, 
being the Sessions Judge, Mandsaur, 
against that part of the order by 
which the seized foodgrains were 
Ordered to be confiscated. The judi- 
cial authority was of the opinion 
that: ‘in the facts and circumstances 
li- 
cence and the forfeiture of the secu- 
rity deposit is quite sufficient and it 
is not just to confiscate the grains 
worth Rs. 50,000/- for the alleged 
contravention’ and directed that the 
seized foodgrains be sold to some li- 
censed dealer at controlled price and 
the price so realised be refunded to 
the licensee. The State of Madhya 
Pradesh and the Licensing Authority 
preferred a revision application to 
the High Court against the order of . 
the judicial authority, The High 
Court disagreed with the opinion of 
the Sessions Judge and held that in 
the facts and circumstances of the 
case confiscation was just and pro- 
per and accordingly set aside the 
order of the appellate authority and 
restored the order of the Collector. 


4. Two contentions were raised be- 
fore the High Court and the same 
were canvassed before us. It was 
contended: (1) the judicial authority 
constituted by the .State Govern- 
ment under S. 6C of the Act to hear 
appeals against. the order of confisca- 
tion that may be made by the licens- ` 
ing authority under S. 6A is not an 
inferior criminal court subordinate to 
the High Court and amenable to the 
revisional jurisdiction of the High 
Court under S. 435 read with Sec. 439 
of the Code of Criminal , Procedure: 
(2) in the facts and circumstances of 
this case, the High Court was not 
justified in interfering with the order > 
of the appellate authority who had 
exercised its discretion one way mere- 
ly because the High Court took a 
different view of the matter. 


5. Section 6A of the Act confers 


power on the Collector to confiscate 
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any essential commodity which is 
seized in pursuance of an order made 
under S. 3 in relation thereto. Cl. 11 
of the Order enables the licensing 
authority to seize stocks of food- 
grains ete. which are held in contra- 
vention of the provisions of the order 
or of the conditions of licence issued 
thereunder. Before confiscating such 
seized essential commodity, Sec. 6B 
confers a duty on the licensing autho- 
rity to give a notice informing the 
person to whose detriment the action 
is proposed to be taken, the grounds 
on which it is proposed to confiscate 
the essential commodity and ‘further 
give him an opportunity to make a 
representation within a reasonable 
time as may be specified in the no- 
tice and also give a reasonable oppor- 
tunity of being heard in the matter. 
Section 6C provides for an appeal 
against the order of confiscation. The 
State Government is required to ap- 
point a judicial authority to enter- 
tain and hear appeals against the 
order of confiscation, The appellate 
authority so constituted has power 
to modify or annul the order of con- 
fiscation. 


6. Madhya Pradesh State Govern- 
ment has appointed a judicial autho- 
rity for the purposes of S, 6C but 
the notification constituting the autho- 
rity was not placed on record. The 
licencee preferred an appeal in the 
Court of Sessions Judge, Mandsaur 
Division, Mandsaur, and no one ques- 
tioned that the Sessions Judge presid- 
ing over the Sessions Court at Mand- 
saur was not competent judicial autho- 
rity for the purposes of S. 6-C. While 
rejecting the contention of lack of re- 
visional jurisdiction, the High Court 
observed that “all the State Govern- 
ments obviously following the mcdel 
notification given by the Centre, 
have appointed the Sessions Judge as 
judicial authority within the areas of 
that (sic) jurisdiction.. Accordingly 
the Sessions Judge of Mandsaur keard 
the appeal.” It, therefore, appears 
that the Sessions Judge presiding 
over the Sessions Court set up for 
the Sessions Division was appointed 
judicial authority for the purposes of 
S. 6C. 


7. If the Sessions Judge presiding 
over the Sessions Court is the judi- 
cial authority, the question is: would 
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it be an inferior criminal court 
ordinate to the High Court for 
purposes of Ss. 435 and 439 of the 
Criminal Procedure Code? At the 
one end of the spectrum the submis- 
sion is that the judicial authority 
appointed under S. 6C would be per- 
sona designata and that if by a for- 
tuitous circumstance the appointed 
judicial authority happens to be the 
Sessions Judge, while entertaining and 
hearing an appeal under S. 6C it 
would not be an inferior criminal 
court subordinate to the High Court 
and, therefore, no revisional applica- 
tion can be entertained against his 
order by the High Court, While con- 
ferring power on the State Govern- 
ment to appoint appellate forum, the 
Parliament clearly manifested its in- 
tention as to who should. be such ap- 
pellate 


sub- 
the 


; authority. The expression 
“judicial” qualifying the ‘authority’ 
clearly indicates that that authority 


alone can be appointed to entertain 
and hear appeals under Section 6C on 
which was conferred the judicial 
power of the State. The expression 
“judicial power of the State” has to 
be understood in contradistinction to 
executive power. The framers of the 
Constitution clearly envisaged courts 
to be the repository of the judi- 
cial power of the State. The ap- 
pellate authority under S. 6A (sic) 
must be a judicial authority. By us- 
ing the expression “judicial authority” 
it was clearly indicated that the ap- 


pellate cuthority must be one such 
pre-existing authority which was 
exercising judicial power of the 


State. If any other authority as per- 
sona designata was to be constituted 
there was no purpose in qualifying 
the word “authority” by specific ad- 
jective “judicial”. A judicial autho- 
rity exercising judicial power cf the 
State is an authority having its own 
hierarchy of superior and inferior 
court, the law of procedure according 
to which it would dispose of matters 
coming before it depending upon the 
nature of jurisdiction exercised by it 
acting in judicial manner, In using the 
compact expression “judicial autho- 
rity” the legislative intention is clear- 
ly manifested that from amongst seve- 
ral pre-existing authorities exercising 
judicial powers of the State and dis- 
charging judicial functions, one such 
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may be appointed as would be com- 
petent to discharge the appellate fune- 
tions as envisaged by S. 6C. There 
is one inbuilt suggestion indicating 
who could be appointed. The concept 
of appeal inheres hierarchy and tke 
appellate authority broadly speakirg 
would be higher than the authority 
against whose order the appeal can be 
- entertained, Here the  appellace 
authority would entertain appeal 
against the order of Collector, the 
highest revenue officer in a district. 
Sessions Judge is the highest judicial 
officer in the District and this situa- 
.tion would provide material for d2- 
termining appellate authority. In tkis 
connection the legislative history may 
throw some light on what the legs- 
lature intended by using the expres- 
sion “judicial authority”, The De- 
fence of India Rules, 1962, conferr2d 
power on certain authorities to seize 
essential commodities under certein 
circumstances. Against the seizure 
an appeal was proviced to-the Stete 
Government whose order was made 
final. By the amencing Act No. 25 
of 1966 Sections 6A ta 6D were intro- 
duced in the Act. This introduced a 
basic change in one respect, name y, 
that an order of confiscation being 
penal in character, the person on 
whom penalty is imposed is given an 
opportunity of approaching a judicial 
authority. Earlier appeal from execu- 
tive officer would lie to anotker 
executive forum, The change is ep- 
peal to judicial authority. Therefore, 
the expression clearly envisages a p7e- 
existing judicial autnaority has to be 
appointed appellate authority- under 
S. 6C. When the provision contaired 
in S, 6C is examined in the baek- 
ground of another provision made in 
the order itself it would become far- 
ther distinctly clear that pre-existng 
judicial authority was to be designat- 
ed as appellate authority under S. 3C. 
A seizure of essential commodity on 
the allegation that the relevant 
licensing order is violated, would in- 
cur three penalties: (1) | cancellation’ 
of licence; (2) forfeiture of security 
deposit; and (3) confiscation of seized 
essential commodity, apart from any 
prosecution that may be launcned 
under s. 7. In respect of the first rwo 
penalties an appeal lies to the State 
Government but in respect of the third 


though prior to the introductior of 
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S. 6C an appeal would lie to the 
State Government, a distinct de- 
parture is made in providing an 
appellate forum which must qua- 
lify for the description and satisfy 
the test of judicial authority. There- 
fore, when the Sessions Judge was 
appointed a judicial authority it could 
not be said that he was persona desig- 
nata and was not functioning as a 
Court. f 

8. Sections 7 and 9 of the Code of 
Criminal Procedure, 1898, envisage 
division of the State into various Ses- 
sions Divisions and setting up of 
Sessions Court for each such division, 
and further provides for appointment 
of a Judge to preside over that court. 
The Sessions Judge gets his designa- 
tion as Sessions Judge as he presides 
over the Sessions Court and thereby 
enjoys the powers and discharges the 
functions conferred by the Code. 
Therefore, even if the judicial autho- 
rity appointed under S. 6C is the 
Sessions Judge it would only mean 
the Judge presiding over the Sessions 
Court and discharging the functions of 
that Court. If by the Sessions Judge 
is meant the judge presiding over the 
Sessions Court and that is the ap- 
pointed appellate authority, the con- 
clusion is inescapable that he was not 
persona designata which expression is 
understood to mean a person pointed 
out or described as an individual as 
opposed to a person ascertained as a 
member of a class or as filling a parti- 
cular character (vide Central Talkies 
Ltd. v. Dwarka Prasad AIR-1961 SC 
606 and Ram Chandra v, State of U.P. 
AIR 1966 SC 1888). 

9. Our attention was drawn to a 
cleavage of opinion amongst High 
Courts on the construction of the ex- 
pression “judicial authority” used in 
S. 6C. In State of Mysore v. Pandu- 
rang P. Naik (1971) 1 Mys LJ 401 
the Mysore High Court was of the 
opinion that though a District and 
Sessions Judge was appointed as a 
judicial authority by the State Gov- 
ernment‘in exercise of the powers 


conferred by S. 6C of the Act 
in that capacity it would not 

an inferior criminal] court 
within the meaning of 5S. 435. 


Same view was taken by the Gujarat 
High Court in State of Gujarat v. 
C. M. Shah, 1974 Cri LJ 716 (Guij.). 
The exact specification of the appel- 
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late authority constituted by the noti- 
fication could not be gathered from 
the judgment but it appears that the 
appeal was heard by the Additional 
Sessions Judge which would indicate 
that even if a District and Sessions 


Judge was appointed as “judicial 
authority” that expression would 
comprehend the Additional Sessions 


Judge also or the Sessions Judge could 
transfer such appeal pending before 
him to Additional Sessions Judge 
which was a pointer that he was not a 
persona designata. After referring to 
certain sections of the Code of Crimi- 
nal Procedure it has been held that 
the Additional Sessions Judge hearing 
an appeal under S. 6C is not an infe- 
rior criminal court within the mean- 
ing of S. 435 (1). Our attention was 
also drawn to State of Madhya Pra- 
desh v, Basant Kumar 1972 Jab LJ 
(SN) 80. Only a short note on this 
judgment appears in 1972 Jabalpur 
Law Journal 80 but it clearly trans- 
pires that the point under discussion 
has not been dealt with by the Court. 

10. As against this. this very ques- 
tion was examined by a Full Bench 
of the Andhra Pradesh High Court in 
Publie Prosecutor (AP) v. hL. 
Ramayya 1975 Cri LJ 144 (FB) (Ardh 
Pra). Two questions were referred to 
the Full Bench. The first was: whe- 
ther the District and Sessions Judge 
who is appointed judicial authority 
for hearing appeals under S 6C is a 
persona designata or an inferior cri- 
minal court. and the second was: whe- 
ther even if it is an inferior criminal 
court, a revision application against 
the order of the appellate authoritv 
would lie to the High Court? The 
Full Berich answered the first question 
in the affirmative. While summing 
up its conclusions, the Court held that 
when a judicial authority like an offi- 
cer who presides over a court is ap- 
pointed to perform the functions, to 
judge and decide in accordance with 
law and as nothing has been mention- 
ed about the finality or otherwise of 
the decisions made by that authority. 
it is an indication that the authority 
is to act as a court in which case it is 
not necessary to mention whether 
they are final or not as all the inci- 
dents of exercising jurisdiction as a 
Court would necessarily follow. We 
are in broad agreement with this con- 
clusion. 


A.I. R. 


, 11. Weare accordingly ofthe opin- 
ion that even though the State Gov- 
ernment is authorised to appoint an 
appellate authority under S. 6C, the 
legislature clearly indicated that such 
appellate authority must of necessity 
be a judicial authority, Since under 
the Constitution the courts being the 
repository of the judicial power and. 
the officer presiding over the court 
derives his designation from the 
nomenclature of the Court, even if 
the appointment is made by the desig- 
nation of the judicial officer the ap- 
pellate authority indicated is the 
Court over which he presides discharg- 
ing functions under the relevant Code 
and placed in the hierarchy of courts 
for the purposes of appeal and revi- 
sion. Viewed from this angle, the 
Sessions Judge, though appointed an 
appellate authority by the notification, 
what the State Government did was 
to constitute an appellate authority in 
the Sessions Court over which the 
Sessions Judge presides. The Sessions 
Court is constituted under the Code of 
Criminal Procedure and indisputably 
it is an inferior criminal court in re- 
lation to High Court. Therefore, 
against the order made in exercise of 
powers conferred by S., 6C a revision 
application would lie to the High 
Court and the High Court would be 
entitled to entertain a revision appli- 
cation under Ss, 435 and 439 of the 
Code of Criminal Procedure 1898 
which was in force at the relevant 
time and such revision application 
would be competent. 

12. It was next contended that in 
the facts and circumstances of this 
case the High Court should not have 
interfered with the order made bv 
the Sessions Judge setting aside the 
confiscation of the seized foodgrains. 
Section 6A confers a discretionary 
power on the Collector to confiscate 
seized essential commodity if the 
seizure is on account of contravention 
or violation of an order made under 
S. 3 in relation to the commodity. The 
Act envisages two independent pro- 
ceedings against a person charged 
with contravention or violation of an 
order made under S. 3 in relation to 
an essential commodity. Under S. 6A 
the Collector can confiscate the seized 
commodity. Under S. 7 such contra- 
vention is made punishable, As S, 7 
stood at the relevant time, even where 
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a prosecution is launched it was nct 
absolutely obligatory upon the Court 
to forfeit the property in respect of 
of which the relevant order had been 
contravened. It was left to the discre- 
tion of the:Court to direct foreituze 
of the whole or part of the comma- 
|dity brought before the Court in res- 
pect of which an offence appeared to 
have been committed. Since the 











_lis taken away and it is made obligatory 
upon the Court to forfeit the proper- 


der S. 7. Therefore, either the Collec- 
tor can order the confiscation and yet 
S. 6D permits infliction of any punisi- 
ment to which the person convicted 
thereby is liable under the Act irres- 
pective of the fact that the Collector 
has ordered confiscation under S. £A. 
The dichotomy is that the Colleccor 
can proceed to seize the essental 
commodity and cancel the licence and 
forfeit the security deposit. A prose- 
cution can be launched and the Court 


still open to the competent authority 
to launch prosecution and the Court 
would have to deal with the person 
who is charged with the offence Sut 
in such a situation the question of for- 
feiture of the property would not azise 
because the Collector has eeany con- 
fiscated the same. 

13. In the case before 1 us the prese- 
cution is not launched. The Collector 
directed confiscation of the seized 
foodgrains. The Sessions Judge set 
aside the order of confiscation holding - 
that in view of the penalty of can- 
cellation of licence which would deny 
the licensee an opportunity to carry 
on a business of foodgrains and the 
forfeiture of security deposit, it wculd 
be unjust to inflict further penalty in 
the form of confiscation of foodgrains 
worth Rs. 50,000/-. It appears from 
the judgment of the High Court that 
the price so worked out was the price 
on which confiscated foodgrains were 
sold at the controlled rate. 

14. The contention is that if the 
appellate authority which had power 
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to annul or modify the. order has 
annulled the order of confiscation, 
would the High Court be justified in 
interfering with such order in exercise 
of its revisional jurisdiction merely 
because it was of the opinion that con- 
fiscation was justified. 


15. Section 435 which confers re- 
visional jurisdiction on the High Court 
enables the Court to call for and exa- 
mine the record of any proceedings 
before any inferior criminal court for 
the purposes of satisfying itself as to 
the correctness, legality or propriety 
of the finding, sentence, or order re- 
corded or passed, etc, Under S. 439 
the High Court, while exercising revi- 
sional jurisdiction, has the same power 
as is conferred on the High Court as 
a Court of appeal under S. 423, except 
that in exercise of revisional jurisdic- 
tion it cannot convict the person and 
impose sentence if he is acquitted by 
the subordinate criminal court. As 
S. 439 stands subject to the exception 
mentioned herein, the revisional juris- 
diction of the High Court appears to 
be co-extensive with its appellate 
jurisdiction but the extent and ambit 
of that jurisdiction. has’ been more 
often examined by this Court and it 
is clearly demarcated, The revisional 
jurisdiction conferred upon the High 
Court under S, 439 is not lightly to be 
exercised. It ean be exercised only 
in exceptional cases where the interest 
of public justice require interference 
for the correction of a manifest ille- 
gality or the prevention of a gross 
miscarriage of justice. The jurisdic- 
tion is not ordinarily invoked or used 
merely because the lower Court has 
taken a wrong view of the law or 
misappreciated the evidence on the 
record, (Vide D. Stephens v. Nosibolla 
1951 SCR 284: (AIR 1951 SC 196), 
Jogendra Nath Jha v. Polai Lal Bis- 
was 1951 SCR 676 : (AIR 1951 SC 31u) 
and K. Chinnaswamy Reddy v. State 
of Andhra Pradesh (1963) 3 SCR 
412 : (AIR 1962 SC 1788). It must, 
however, be confessed that these ob- 
servations were-in the context of a 
revision petition filed by a private 
party against the order of acquittal 
recorded by the trial Court. The ques- 
tion again figured in a different con- 
text in Amar Chand v. Shanti Bose 
(1973) 3 SCR 179 : (AIR 1973 SC 799) 
wherein the High Court exercising 
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the revisional jurisdiction under S. 439 
quashed the charges and proceeding 
on the ground that the complainant 


had suppressed: material facts. This 
power was exercised after the trial 
had proceeded, . witnesses were exa- 


mined and charges were framed and 
the further trial: was in progress. 
Setting aside the judgment of the 
High Court, this Court observed that 
the jurisdiction under S. 439 is to be 
exercised only in exceptional cases 
where there is a glaring defect in the 
procedure or there is a manifest error 
of point of law and consequently 
there has been a flagrant miscarriage 
of justice. 

16. In the case before us the Ses- 
sions Judge after examining the rele- 
vant factors bearing on the question 
of confiscation exercising the appellate 
jurisdiction held that confiscation in 
the facts and circumstances of this 
case was not justified. The High 
Court was of a different opinion as in 
the view of the High Court these de- 
faults should not be lightly viewed 
because the orders regulating the 
production, supply and distribution of 
essential commodities are issued in 
public interest and the regulations are 
made for proper enforcement of such 
orders The High Court was also of 
the opinion that when there is a 
breach committed with a view to 
obtaining monetary profit, the punish- 
ment in terms of money should be 
equivalent of a stiff and deterrent 
multiple of the improper profit the 
offender is likely or intends to make 
by the breach. Confiscation of pro- 





perty is penal in character. The Ses- 
sions Judge examined the penal 
character of confiscation order and 


held that in the circumstances of the 
case it was not just and proper. The 
appellate authority had power and 
jurisdiction to decide the same. The 
High Court could not have lightly in- 
terfered with the order of the Ses- 
sions Judge seting aside the confisca- 
tion especially in exercise of the revi- 
sional jurisdiction under S. 439 without 
making out any of the well-recognis- 
ed grounds for interfering in exercise 
of its revisional jurisdiction and 
straightway proceed to interfere with 
the order which would not be correct 
exercise of its revisional jurisdiction. 

17. The facts are that the licensee 
is dead and he has left behind minor 
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children and a widow, The licence 
having been cancelled, the business 
cannot be carried on. The security 
deposit is forfeited, though that by 
itself would not have been a material 
consideration for our decision, But 
keeping in view all the factors, in our 
opinion the High Court was not justi- 
fied in interfering with the order of 
confiscation. 


18. Accordingly, this appeal is 
allowed and the order made by the 
High Court is set aside and the one 
made by the Sessions Judge is res- 
tored. 

Appeal allowed. 


AIR 1978 SUPREME COURT 8 
= 1977 LAB. I. C. 1695 
(From: JLR (1970) 1 Delhi 392) 


P. K. GOSWAMI, P. N. SHINGHAL AND 
JASWANT SINGH, JJ, 


Delhi Cloth and General Mills Co. Ltd., 
Appellant v. Shambhu Nath Mukherji 
and others, Respondents. 

Civil Appeal No. 1903 of 1970, D/- 3-10- 
1977.. 

(A) Constitution of India, Arts. 141 and 
14 — Industrial Disputes Act (1947), S. 10 
— Validity of S. 10 upheld by Supreme 
Court — Validity cannot be challenged 
again on fresh grounds. 


Where the Supreme Court has held 
that S. 10 of the Industrial Disputes Act 
is intra vires and repelled the objection 
under Art, 14 of the Constitution it would 
not be permissible to raise the question 
again by submitting that a new ground 
could be raised to sustain the objection. 
It is certainly easy to discover fresh 
grounds of attack to sustain the same 
objection, but that cannot be permitted 
once the law has been laid down by the 
Supreme Court holding that S. 10 of the 
Act does not violate Art. 14 of the Con- 
stitution. AIR 1957 SC 329 Applied. 

(Para 11) 

(B) Industrial Disputes Act (1947), Sec- 
tions 2 (00) and 25F (a) and (b) — Re- 
trenchment — Striking off name of work- 
man from rolls amounts to retrenchment 
— Mandatory provisions of S. 25F (a) and 
(b) not complied with — Order is invalid 





— Order of reinstatement by Labour 
Court — Interference by Supreme Court, 
(Constitution of India Art. 133). 
JU/JU/D873/77/MVI 
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Striking off the name of the work- 
man from the rolls by the management 
is termination of his service. Such ter- 
mination of service is retrenchment 
within the meaning of S. 2 (00) of the 
Act, The provisions of S. 25F (a), the pro- 
viso apart, and (b) are. mandatory and 
any order of retrenchment, in violation 
of these two peremptory conditions preze- 
dent, is invalid, (Para 14) 
The order of striking off the name 
from the rolls could not also be justif.ed 
under S. 27 (c) of the Standing Ord=rs 
where the workman was not absent for 
“more than eight consecutive days”. 
(Para 13) 
Further, the issue before the Labour 
Court was one of reinstatement of the 
workman and the Court was entitled to 
go into the whole question which it did. 
Therefore, there was no infirmity in the 
award, (Para 12) 
(C) Constitution of India, Arts. 133 and 
144A — Industrial Disputes Act (1947), 
S. 2A — Industrial dispute — Reference 
— Validity of reference and vires of Sec- 
tion 2A raised for first time in Supreme 
Court — Appellant seeking reference to 
a Bench of seven Judges under Art. 144A 
— Held, that it was not a fit appeal for 
reference to a Bench of seven Judges. 
There was no basis for considering the 
provision of S. 2A in the appeal. 
; (Para 9) 
Cases Referred: Chronological Paras 
AIR 1957 SC 329 : 1957 SCR 335 10 


M/s, Rameshwar Dial, Adarsh Dial and 
A. D. Mathur, Advocates, for Appellant. 
Respondent No. 1. in person. (Appeal set 
down Ex parte against respondents Nos. 
2 and 3). 

GOSWAMI, J..— This is a fight be- 
tween a Goliath and a dwarf in an Indus- 
trial arena. The workman, who is the 
respondent before us, was “automatically 
struck off the rolls” by the management 
(appellant) on August 24, 1965, The ma- 
nagement has been persistently fighting 
him for the last twelve years having 
lost before the Labour Court, the single 
Judge of the Delhi High Court and lastly 
before the Division Bench of the Sigh 
Court until the matter has landed in this 
Court on certificate, 

2. The facts may briefly be stated: 


The workman was recruited as a labcurer 
in the Store in 1951. After abou: six 
months he was promoted as a Fitter-Hel- 
per and after about one and a half rears 
he was promoted to the post of Motion- 
Setter till 1964. On October 1, 1964, zhere 
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was some, reorganisation in the manage- 
ment’s establishment and the post of 
Motion-Setter was abolished, Ordinarily, 
therefore, the workman would have been 
retrenched, but, in terms of a settlement 
between the management and the repre- 
sentatives of the workmen, no employee 
was retrenched, On the other hand, the 
management agreed to offer work “on 
any other suitable post”. It is in that way 
that the management offered to the 


-workman the job of a trainee on proba- 


tion for .the post of Assistant Line- 
Fixer (Assistant Grade I) without loss of 
wages. The management found him un- 
suitable for this post even after extending 
the period of probation upto nine months 
and, therefore, offered him the post of a 
fitter on the same pay which he as a 
Motion-Setter used to get. This offer was 
made by the: management by a letter of 
July 31, 1965, which closed with the fol- 
lowing paragraph: 

“In case you agree to the above pro- 
posal, then your acceptance should reach 
my office within two days of the receipt 
of this letter otherwise it will be presum- 
ed that the above proposal is not accept- 
able to you and as a consequence you can 
be retrenched from the service of the 
Mills”, l 

3. The workman was on leave and this 
letter was received by him on August 12, 
1965, It is common ground that he work- 
ed as a Trainee (Assistant Grade I) upto 
August 14, 1965, August 15 being a pub- 
lic holiday, on 16th August, 1965, the 
workman wrote to the management to 
give him a further chance to show his 
efficiency in his job and if he failed to 
improve he would voluntarily tender his 
resignation. The workman closed his let- 
ter as follows: 

“So, I hope that you will be kind to 
inform, me without delay regarding the 
order served on me because I am a dis- 
placed person of East Pakistan and un- 
able to stay more without any job. 

Hope to get an early reply at the ad- 
dress given above”, 


The management did not reply to this 


. letter and the workman also did not re- 


port to the management, It appears from 
the letter written by the management to 
the workman on January 19, 1966 that — 
“your name has been automatically 
struck off the rolls under the provisions 
of the Standing Orders with effect from 
24-8-65, for continued absence without 
any intimation”. 
This is the only reply which the work- 
man got from the management to his let- 
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ter dated 16th August, 1965.' It is 
surprising that the management did not 
immediately send a reply to the work- 
man informing its inability to agree to 
his proposal in which case the only alter- 
native with the management was to re- 
‘trench his service. If this were done on 
receipt of the workrnan’s letter of 16th 
August, 1965; the management could have 
been spared this tortuous and expensive 
litigation which-may not affect the ma- 
nagement but: has caused immense 
hardship to the workman. It is a trite 
saying that one stitch at a time saves 
nine and the management could have 
avoided all this dispute by writing a two- 
line letter by offering the - appropriate 
compensation under S, 25F of the Indus- 
trial Disputes Act, 1947 (briefly the Act). 


4. Thus a dispute arose which led to 
conciliation and then to the Reference 
which resulted in an award in favour of 
the workman on December 21, 1967, re- 
instating him in service with full back 
wages. The Labour Court, however, made 
it clear that “if the management wants 
to revert or retrench him it should do so 
in accordance with the rules and regula- 
tions applicable to his case after taking 
proper proceedings according to rules”. 
Even this reasonable order of the Labour 
Court was not palatable to the manage- 
ment. The management therefore pre- 
ferred an application under Art. 226 of 
the Constitution before the High Court 
and the learned single Judge rejected the 
same. A further appeal to the Division 
Bench met with the same fate resulting 
in this appeal by certificate. 

5. Before the Labour Court an objec- 
tion was taken questioning the Reference 
and the following issue was framed: 


“Whether the dispute is an industrial 
dispute and the reference is bad? 
The Labour Court answered the issue 
against the management holding as fol- 
lows: 


“Under the newly added S. 2A of the 
Industrial Disputes Act, any dispute re- 
garding discharge, dismissal, retrench- 
ment or termination of services of even 
an individual workman amounts to an 
industrial dispute, I am therefore unable 
to accept the argument of the manage- 
ment that the dispute referred to this 
Court cannot be treated as an industrial 
dispute because it relates to an individual 
workman”, ; 

6. It is clear from the above that no 
objection was taken by the management 
to the effect that the case of the work- 
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man had not been espoused by. other 
workmen or by any union. It is precisely 
by raising this factual question that a 
new point with regard to vires cf S. 2A 
of the Industrial Disputes Act has been 
presented before this Court for the first 
time, It is true that in the grounds taken 
in the High Court it was stated “that 
S. 2A of the Industrial Disputes Act is 
ultra vires the powers of the Legislature 
under Item 22 List I to Schedule VII of 
the Constitution of India”, but this ob- 
jection can only be, as is now made clear 
by the appellant, on the basis that the 
dispute relating to the workman had not 
been espoused by other workmen or by a 
unien. A perusal of the Reference under 
S. 10.(1) (e) does mot ex facie show that 
it was a Reference of an individual dis- 
pute under S. 2A. That being the posi- 
tion, if the appellant wanted to raise this 
question before the Labour Court it was 
necessary for it to raise a triable issue 
by stating the facts that the dispute re- 
lating to the termination of service of the 
workman was not espoused by the union. 
Merely taking a ground in the writ appli- 
cation does not dispense with the re- 
quirement of stating facts in order to 
support the legal ground. If the grounds 
were taken by making appropriate allega- 
tions it would have been necessary for 
the Labour Court to call for a report from 
the Administration and it would have 
been possible for the workman to show 
that his case was in fact espoused by a 
substantial number of workmen or by a 
union, 

7. From the judgment of the learned 
single Judge it does not appear that this 
question of the vires of S. 2A had been 
urged before him. It was only urged that 
S. 2A was invalid since it offended Arti- 
cle 14 of the Constitution, 

8. Another objection was taken before 
the learned single Judge “that there 
could be no reference in respect of the 
industrial dispute under S, 2A which was 
placed on the Statute Book after the ter- 
mination of the employment of the work- 
man in this case”. The appellant has not 
pressed this point urged before the learn- 
ed single Judge but has addressed us on 
Art. 14 of the Constitution. Before the 
Division Bench the objection under Arti~« 
cle 14 was repeated but the question of 
S. 2A being ultra vires because of legis- 
lative incompetency was not urged: It 
may be that the point was not specifical- 
Ty argued because of a Full Bench deci- 
sion of the Delhi High ‘Court but that 
does not satisfy the basic factual require~ 
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ment for the objection that it was actual- 
ly a case of an individual dispute under 
S. 2A, unespoused by the umion, which 
was referred by the Administration undar 
S 10 (1) (c} of the Act. 


9. We have to state the above facts 
in some detail as the appellant on the se- 
cond day of the argument submitted ke- 
fore us that since he was raising the vires 
of S. 2A on the ground of legislative in- 
competency the appeal had to be heerd 
by a Bench of seven Judges under Arti- 
cle 1444 which was introduced by the 
42nd Amendment of the Constitution. 
Before this constitutional question could 
be raised it must be manifest on the 7e- 
cords that the question arose on the facts 
disclased. As we have pointed out, there 
was no allegation by stating appropriate 
facts that the dispute of the workman 
had not been espoused by the union or 
by a substantial number of workmen. 
There is nothing to show on the face of 
the Reference that the Administration 
was considering the case on the basis of 
S. 2A of the Act, Even though recital of 
S. 2A was not there in the Reference, it was 
open to the management to raise the issue 
before the Labour Court as to whether 
in fact it was a dispute which was re- 
ferred by the Administration merely on 
the application of the workman. On the 
other hand, we find that the Reference 


was made by the Lieutenant Governor: 


under S. 10 (1) (e) read with S. 12 (5: of 
the Act, There is nothing to show hat 
even before the Conciliation Officer any 
objection was taken by the management 
that it was not an industrial dispute 
within the meaning of S. 2 (k) of the Act. 
Nothing prevented the management from 
raising such an issue even before the Con- 
ciliation Officer. We are, therefore, elar- 
ly of opinion that this is not a case where 
litigation can be allowed to be dragged on 
by allowing the management to raise this 
question for the first time in this Court 
without any basis. We, therefore, decline 
to accede to the request that this is at 
all a fit appeal for reference to a Bench 
of seven Judges. There is no basis for 
considering the provision of S. 2A in this 
appeal. 

10. With regard to the objection on 
the score of Art. 14 of the Constitution, 
it is sufficient to state that the matter is 


concluded by the principle laid down by. 


this Court.in Niemla Textile Finishing 
Mills Ltd. v, The 2nd Punjab Industrial 
Tribunal 1957 SCR 335 : (AIR 1957 SC 
329}. In that case a challenge was made, 
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inter alia, to S. 10 of the Act as being 
invalid on the ground of violation of Arti- 
cle 14 of the Constitution. In an exhaus- 
tive judgment, this Court repelled the 
contention, 

il. It is submitted by Mr. Dial that in 
that decision this Court was only requir- 


‘ed to consider the objection raised on the 


score of Art.14 on a ground which is dif- 
ferent from the one he would like to take 
before us. We are, however, unable io 
accept this submission. If this Court held 
S. 10 as intra vires and repelled the ob- 
jection under Art. 14 of the Constitution 
it would not be permissible to raise the 
question again by submitting that a new 
ground could be raised to sustain the ob- 
jection, It is certainly easy to discover 
fresh grounds of attack to sustain the 
same objection, but that cannot be per- 
mitted once the law has been laid down 
by this Court holding that S. 10 of the 
Act does not violate Art. 14 of the Con- 
stitution. The ratio decidendi of Niemla 
Textile Finishing Mills (supra) will apply 
while dealing with the objection under 
Art. 14 of the Constitution in respect of 
the present reference under S, 10 (1) (e) 
of the Act. The submission of the learned 
counsel is, therefore, devoid of substance 

12. The question then arises whether 
the High Court was right in refusing to 
interfere with the award under Art, 226 
of the Constitution. There is no manifest 
error of law on the face of the award and 
none could be pointed out by the learned 
counsel, Neither is there any error of! 
jurisdiction. The issue before the Labour! 
reinstatement of the 
workman and the Labour Court was en- 
titled to go into the whole question which 
it did. We do not find any infirmity in 
the award. 

13. On the face of it, the order strik- 
ing off the name of the workman from 
the rolls on August 24, 1965, is clearly 
erroneous, No order, even under S. 27-(c) 
of the Standing Orders, could have been 
passed on that date. The clause in the 
Standing Orders reads as follows: 

“If any workman absents for more than 
eight consecutive days his services shall 
be terminated and shall be treated having 
left the service without notice”. 

The workman last attended work on 14th 
August, 1965. 15th August was a public 
holiday. He was. therefore, absent from 
work only from 16th of August. So even 
under the Standing Orders the workman 
was not absent for “more than eight con- 
secutive days” on 24th August, 1965. The 
order is, therefore, clearly untenable even 
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on the basis of the Standing Orders. It is 
not necessary to express any opinion in 
ithis appeal whether “eight consecutive 
jdays” in the Standing Orders mean eight 
tconsecutive working days. 


14. Striking off the name of the work- 
man from the rolls by the management 
is termination of his service. Such termi- 
nation of service is retrenchment within 
the meaning of S, 2 (oo) of- the Act. 
There is nothing to show that the provi- 
sions of S. 25F (a) and (b) were complied 
with by the management in this case, The 
provisions of S. 25F (a), the proviso apart, 
and (b) are mandatory and any order of 
retrenchment, in violation of these two 
peremptory conditions precedent, is in- 
valid, 

15. We do not find any merit in this 
appeal which is dismissed with costs. 

Appeal dismissed. 


AIR 1978 SUPREME COURT 12 
= 1977 LAB. I. C. 1847 
(From: Madras)* 

V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 

B. Shah, Appellant v. Presiding Officer, 
Labour Court Coimbatore and others, Res- 

2ondents. 


Civil Appeal No. 
12-10-1977. 

(A) Maternity Benefit Act (1961), S. 5 — 
Maternity benefit — Computation — 
Mode of — Word ‘week” — Meaning. 
{Words and Phrases). 

A woman worker who expects a child 
ts entitled to maternity benefits for a 
maximum period of twelve weeks which 
is split up into two periods viz., pre-natal 
znd post-natal. Mode of fixing average 
daily wage pointed out. (Para 12) 

In the context of sub-ss. (1) and (3) of 
S. 5 of the Act, the term “week” has to 
te taken to signify a cycle of seven days 
including Sundays. The Legislature in- 
tended that computation of maternity 
benefit is to be made for the entire period 
cf the woman worker’s actual absence i.e. 
for all the days including Sundays which 
may be wageless holidays falling within 
that period and not only for intermittent 
periods of six days thereby excluding 
Sundays falling within that period. Again 
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the word “period” occurring in S. 5 (1) 
seems to emphasize the continuous run- 
ning of time and recurrence of the cycle 
of seven days. (Paras 18, 20) 
This computation ensures that the 
woman worker gets for the said period 
not only the amount equalling 100 per 
cent of the wages which she was previ- 
ously earning in terms of S. 3 (n) of the 
Act but also the benefit of the wages for 
all the Sundays and rest days falling 
within the aforesaid two periods which 
would ultimately be conducive to the 
interests of both the woman worker and 
her employer. (Para 20) 
. (B) Interpretation of Statutes — Bene- 
ficent legislation — Maternity Benefit Act 
(1961), S. 1 — Act intended to achieve the 
object of doing social justice to women 
workers — Beneficent rule of construc- 
tion which will preserve her efficiency as 
a worker and maintain her previous 
efficiency and output must be adopted. 


(Para 18) 

Cases Referred: Chronological Paras 
AIR 1975 Ker 86: 1975 Lab IC 848 (FB) 

4, 21 

G. B. Pai, Sr. Advocate (M/s. P. K. 


Kurian, D. N. Mishra and K. J. John, 
Advocates with him), for Appellant; K. N. 
Bhat, Advocate Amicus Curiae, for Res- 
pondent No. 2. 


JASWANT SINGH, J.:— This appeal 
by special leave which is directed against 
the judgment and order dated April 24, 
1974 of the Letters Patent Bench of the 
High Court of Judicature at Madras re- 
versing the judgment and order dated 
April 19, 1971 of the Single Judge of that 
Court passed in writ petition No. 3822 of 
1969 presented under Art, 226 of the Con- 
stitution raises a complex but an interest- 
ing question relating to the construction 
of the phrase “maternity benefit 
for the period of her actual ab- 
sence immediately preceding and includ- 
ing the day of her delivery and for the 
six weeks immediately following that 
day” occurring in S. 5 (1) of the Mater- 
nity Benefits Act, 1961 (Act LIH of 1961) 
(hereinafter referred to as ‘the Act’) which 
in view of S. 2 (1) of the Act is the law 
applicable even to women workers em- 
ployed in plantations. : 

2. It appears that in October, 1967, 
Subbammal, respondent No. 2 herein, who 
is a woman worker employed in Mount 
Stuart Estate (hereinafter referred to as 
‘the establishment’), which is carrying on 
plantation industry, was allowed leave of 
absence by the establishment on the basis 


1978 


of a notice given by her of her expect=d 
delivery which actually took place on 
December 16, 1967. After her delivery, 
the respondent was paid by her empo- 
yers on account of maternity benefit an 
amount equivalent to what she world 
have earned on the basis of her average 
daily wage in 72 working days falling 
within twelve weeks.of the maternity 
period. While ealculating the aforesaid 
amount of maternity benefit, the esteb- 
lishment admittedly excluded twelve 
Sundays being wageless holidays, which 
fell during the period of the respondert’s 
actual absence immediately preceding and 
including the day of her delivery and the 
six weeks immediately following that 
day. Dissatisfied with this computation, 
the respondent made a representation to 
her employers claiming maternity benefit 
for the entire period of twelve weeks 
under the Act i.e. for 84 days on the piea 
that a week consisted of seven days. As 
her demand did not evoke a favouranle 
response, the respondent applied to “he 
Labour Court, Coimbatore, under Sac- 
tion 33-C (2) of the Industrial Disputes Act 
for redress of her grievance. The cleim 
preferred by the respondent was resiszed 
by the appellant herein who contended 
that the respondent was admittedly work- 
ing and was being paid only for six days 
in a week and that a pregnant woman 
worker is entitled to maternity benefit for 
72 days which are the normal working 
days in twelve weeks and not for 84 deys, 
as no wage is payable for the seventh 
day of the week i.e. Sunday, which is a 
non-working wageless holiday. By its 
order dated February 26, 1969, the Lab- 
our Court allowed the claim of the res- 
pondent. Thereupon the establishment 
moved the High Court at Madras under 
Art. 226 of the Constitution challenging 
the decision of the Labour Court con- 
tending that the claim made by the res- 
pondent was untenable as normally a 
worker works only for six days in a week 
and the maternity benefit had to be com- 
puted only for 72 days. As against this, 
' the respondent pleaded that the computa- 
tion had to be made not with reference 
to the actual number oz working days ‘but 
with reference to total number of Cays 
covered by twelve weeks i.e. 84 days. 
The Single Judge of the High Couri to 
whom the case was assigned allowed the 
petition holding that iwelve weeks for 
which maternity beneñt is provided for 
in sub-s. (3) of S. 5 of the Act must be 
taken to mean twelve weeks of work and 
the computation of the benefit had tc be 
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made; with reference to the actual days 
on which the woman would have work- 
ed but for her inability. -Aggrieved by 
this decision, the respondent filed an ap- 
peal under Cl. 15 of the Letters Patent 
which, as already stated, was allowed by 
the Letters Patent Bench of the High 
Court, observing that the maternity bene- 
fit which the respondent was entitled to 
receive was for the period of her absence 
before delivery including the day of de- 
livery and also six weeks thereafter, each 
week: consisting of seven days including 
Sundays. Dissatisfied with. this decision, 
the establishment has, as already stated, 
come up in appeal to this Court by spe- 
cial leave. 

3. ‘We have heard Mr. Pai, learned 
counsel for the appellant as also Mr. 
Bhatt, who in view of the default in ap- 
pearance of respondent No. 2 and the im- 
portance of the point involved in the case 
was appointed as amicus curiae. We place 
on record our deep appreciatior. of the 
valuable assistance rendered to us by both 
of them. 


4, | Assailing the judgment and order 
under appeal, Mr. Pai has urged: that 
since’ legislative intent, as revealed from 
the scheme of S. 5 (1) of the Act is to 
compensate the woman worker who ex- 
pects delivery for the loss that her forced 
absence from work on account of pre- 
gnancy and confinement may entail, the 
liability which has to be imposed on her 
employer cannot exceed the amount that 
she would have earned if she had not 
been’ compelled to avail of the maternity 
leave and since Sunday is 4 non-working 
wageless day, the employer cannot be 
made to pay for that day. He has fur- 
ther' urged that since under S. 5 (1) of 
the Act, the maternity benefit has to be 
computed with reference to the period of 
the . worker’s actual absence thereby 
meaning absence on-days on which there 
was: work excluding Sundays and the 
term “week” in the context of sub-ss. (1) 
and (3) of S. 5 of the Act is to be under- 
stood as a week of-work consisting of six 
days and in the instant case, respondent 
No..2 was working and earning wages for 
six days in a week, the seventh day being 
a wageless holiday, her claim cannot be 
sustained., In, support of his contention, 
Mr. Pai has referred us to the Full Bench 
decision of the Kerala High Court in 
Malayalam Plantations Ltd., Cochin v. 
Inspector of Plantations Mundakayam, 
(1975 Lab IC 848: AIR 1975 Ker 86) and 
to Convention No. 103 concerning Mater- 
nity: Protection Convention (Revised), 1952 
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acopted by the General Conference of the 
International Labour Organisation. 

5. Mr. Bhatt has, on the other hand, 
urged that the scheme of S. 5 of the Act 
clearly indicates that a woman worker 
who expects delivery has to be paid 
maternity benefit for all the seven days 
of the week including Sundays falling 
within the ante-natal and post-natal 
periods specified in the section. 


6. For a proper determination of the 
question involved in the appeal, it would, 
we think, be useful to refer to certain 
provisions of the Act which have a bear- 
ing on the subject-matter of the contro- 
versy before us. 


7. Section 2 (1) of the Act makes the 
Act applicable to every establishment 
being a factory, mine or plantation (in- 
cluding any such establishment belonging 
to Government and to every establish- 
ment wherein persons are employed for 
the exhibition of equestrian, acrobatic and 
other performance). Sub-section (2) of 
S. 2 of the Act specifically excludes the 
applicability of the provisions of the Act 
to any factory or other establishment 
to which the provisions of the Employees’ 
‘State Insurance Act, 1948 apply for the 
time being. Section 3 (n) of the Act de- 
fines “wages” as under :— 

“3 (n). Wages means all remuneration 
paid or payable in cash to a woman, if 
the terms of the contract of employment, 
express or implied, were fulfilled and in- 
cludes— 

(1) such cash allowances (including 
dearness allowance and house rent allow- 
ance) as a woman is for the time being 
entitled to; 

(2) incentive bonus; and 

(3) the money value of the concessional 
supply of foodgrains and other articles, 
but does not include— 

(i) any bonus other than incentive 
bonus; ` 

(ii) overtime earnings and any deduc- 
tion or payment made on account of fines; 

(iii) any contribution paid or payable 
by the employer to any pension fund or 
provident fund or for the benefit of the 
Woman under any law for the time being 
in force; and . 

(iv) any gratuity payable on the termi- 
nation of service”. ° 

8. The above definition. it would be 
noted, does not restrict the meaning of 
‘the term “wages” to contractual wages 
but gives the term a composite meaning 
covering all remunerations in the nature 
of cash allowances. incentive bonus and 
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the money value of the concessional 
supply of foodgrains and other articles. 

9. Section 4 of the Act which prohi- 
bits the employment of, or work by, 
women during certain period lays down:— 

“4, Employment of, or work by, women 
prohibited during certain period — (1) No 
employer shall knowingly employ a 
woman in any establishment during the 
six weeks immediately following the day 
of her delivery or her miscarriage. 

(2) No woman shall work in any estab- 
lishment during the six weeks immediate- 
ly following the day of her delivery or 
miscarriage. 

(3) Without prejudice to the provisions 
of S. 6. no pregnant woman shall, on a 
request being made by her in this behalf, 
be required by her employer to do during 
the period specified in sub-s. (4) any work 
which is of an arduous nature or which 
involves long hours of standing, or which 
in any way is likely to interfere with 
her pregnancy or the normal development 
of the foetus, or is likely to cause her 
miscarriage or otherwise to adversely 
affect her health. 

(4) The period referred to in sub-s. (3) 
shall be— 

(a) the period of one month immediate- 
ly preceding the period of six weeks, be- 
fore the date of her expected delivery: 

(b) any period during the said period 
of six weeks for which the pregnant 
woman does not avail of leave of absence 
under S. 6”. 

10. Section 5 of the Act which confers 
right to payment of maternity benefit on 
a woman worker provides :— 

“5. Right to payment of maternity 
benefit.— 

(1) Subject to the provisions of this 
Act, every woman shall be entitled to, 
and her employer shall be liable for, the 
payment of maternity benefit at the rate 
of the average daily wage for the period 
of her actual absence immediately pre- 
ceding and including the day of her de- 
livery and for the six weeks immediately 
following that day. 

Explanation. For the purpose of this 
sub-section, the average daily wage means 
the average of the woman’s wages pay- 
able to her for the days on which she has 
worked during the period of three calen- 
dar months immediately preceding the 
date from which she absents herself on 
account of maternity, or one rupee a day, 
whichever is higher. 

(2) No woman shall be entitled to 
maternity benefit unless she had actually 
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worked in an establishment of the em- 
ployer from whom she claims maternity 
benefit, for a period of not less than ‘one 
hundred and sixty days in the twelve 
months immediately preceding the date of 
her expected delivery: 

Provided that the. qualifying period of 
one hundred and sixty days aforesaid 
shall not apply to a woman who has im- 
migrated into the State cf Assam and was 
pregnant at the time of the immigration. 

Explanation. For the purpose of cal- 
culating under this sub-section, the days 
on which a woman has actually worked 
in the establishment, the days for which 
she has ‘been laid off during the period 
of twelve months immediately preceding 
the date. of her expected delivery shall 
be taken into account. 

(3) The maximum period for which any 
woman shall be entitled to maternity 


benefit shall be twelve weeks, that is to ` 


say, six weeks up to and including the 
day of her delivery and six weeks im- 
mediately following tha: day: 

Provided that where a woman dies 
during this period, the maternity benefit 
shall be payable only for the. days up to 
and including the day cf her death. 

Provided further that where a woman, 
having delivered of a child, dies during 
her delivery, or during the period of six 
weeks immediately following the date of 
her delivery, leaving behind in either case 
the child, the employer shall be liable for 
the maternity ‘benefit for the entire period 
of six weeks immediately following the 
day of her delivery but if the. child also 
dies during the said period, then, for the 
days upto and including the day of the 
death of the child.” 

11. Section 6 of the Act which deals 
with notice of claim for maternity benefit 
and payment thereof is to the following 
effect = > 

“6. Notice of claim for maternity bene- 
fit and payment thereof.— (1) Any woman 
employed in an establishment and en- 
titled to maternity benefit under the pro- 
visions of this Act may give notice in 
writing in such form as may be pre- 
scribed, to her employer, stating that her 
maternity benefit and any other amount 
to which she may be entitled under this 
Act may be paid to har or to such per- 
son as she may nominate in the notice 
and that she will not work in any estab- 
lishment during the period for which she 
receives maternity benefit. 

(2) In the case of a woman who is pre- 
gnant, such notice shall state the date 
from which she will be absent from work, 
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not being a date earlier than six weeks 
from the date of her expected delivery. 

(3) Any woman who has not given the 
notice when she was pregnant may give 
such notice. as soon as possible after the 
delivery. 

(4) On receipt of the notice, the emplo- 
yer shall permit such woman to absent 
herself from the establishment until the 
expiry of six weeks after the day of her 
delivery. 

(5) The amount of maternity benefit for 
the period preceding the date of her ex- 
pected delivery shall be paid in advance 
by the employer to the woman on pro- 
duction of such proof as may be pre- 
scribed that the woman is pregnant, and 
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-the amount due for the subsequent period 


shall be paid by the employer to the 
woman within fortyeight hours of pro- 
duction of such proof as may be pre- 
scribed that the woman has been deliver- 
ed of a child. , 

(6) The failure to give notice under this 
section shall not disentitle a woman to 
maternity benefit or any other amount 
under this Act if she is otherwise entitled 
to such benefit or amount and in any such 
case an Inspector may either of his own 
motion or on an application made to him 
by the. woman, order the payment of such 
benefit or amount within such period as 
may be specified in the order.” 

12. The provisions of S. 5 of the. Act 
quoted above make it clear that a woman 
worker who expects a child is entitled to 
maternity benefits for a maximum period 
of twelve weeks which is split up into 
two periods viz. pre-natal and post-natal. 
The first one i.e. pre-natal or ante-natal 
period is limited to the period of woman’s 
actual absence extending upto six weeks 
immediately preceding and including the 
day on which her delivery occurs and 
the second one which is post-natal com- 
pulsory period consists of six weeks im- 
mediately following the day of delivery. 
The benefit has to be calculated for the 
aforesaid two periods on the basis of the 
average daily wage. According to the 
Explanation appended to S. 5 (1) of the 
Act, the average daily wage has to be 
computed taking into consideration the 
average of the woman’s wages payable 
to her for the days on which she has 
worked during the period of three calen- 
dar months immediately preceding the 
date from which she absents- herself on 
account of maternity, or one rupee a day, 
whichever is „higher. For fixing thel 
average daily wage, it has therefore first 
to be ascertained whether the wages 
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‘which were paid or were payable to the 
‘woman was for ‘time work’ or for ‘piece 
‘work’. It has next to be ascertained as 
to what were the cash wages paid or pay- 
able to her in térms of the definition con- 
tained in S. 3 (n) of the Act for the days 
on which she worked during the period 
of three calendar months immediately 
preceding the date of delivery, reckoned 
according to the British calendar month. 
The total wages thus worked out are to 
be divided by the number of days in the 
aforesaid three calendar months in order 
to arrive at the average daily wage. 
After thus finding out the average daily 
wage, the liability of the employer in 
respect of the maternity benefit has to be 
calculated in terms of S. 5 of the Act for 
both pre-natal and post-natal period indi- 
cated above. 

13. The real though difficult question 


that calls for determination by us is as’ 


to what is the connotation of the term 
“week” occurring in sub-ss. (1) and (3) 
of S. 5 of the Act and whether the com- 
putation of the maternity benefit pre- 
scribed by the Act for the aforesaid two 
periods has to ‘be made taking a “week” 
as signifying a cycle of seven days in- 
cluding a Sunday or a cycle of seven 
days minus a Sunday which is said to be 
a wageless day. As the Act does not con- 
tain any definition of the word “week”, 
it has to be understood in its ordinary 
dictionary sense. 


14. In the Shorter Oxford English 
Dictionary (Third Edition), the word 
“week” has been described as meaning 
“the cycle of seven days, recognized in 
the calendar of the Jews and thence 
adopted in the calendars ‘of the Christian. 
Mohammedan and various other peoples. 
A space of seven days, irrespective of the 
time from which it is reckoned. Seven 


days as a term for periodical payments. 


(of wages. rent, or the like), or as a unit 
of reckoning for time of work or service.” 

15. In Websters New World Dic- 
tionary (1962 Edition), the meaning of the 
- word “week” is given as ‘ta period of 
seven days, especially one beginning 
with Sunday and ending with Saturday; 
the hours or days of work in a seven day 
period.” 

16. In Stroud’s Judicial Dictionary 
(Third Edition). it is stated that (1) 
“though a week usually means any con- 


secutive seven days, it will sometimes be . 


interpreted to mean the ordinary notion 
of a week reckoning from Sunday to Sun- 
day and (2) probably, a week. usually 
means seven clear days.” 
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17. A “week” according to Halsbury’s 
Laws of England (Third Edition) Vol. 37 
at p. 84 is strictly the time between mid- 
night on Saturday and the same hour on 
the next succeeding Saturday, but the 
term is also applied to any period of 
seven successive days. 

18. Bearing in mind the above men- 
tioned dictionary or popular meaning of 
the term “week”, we think that in the 
context of sub-ss. (1) and (3) of S. 5 of 
the Act, the term “week” has to be taken 
to signify a cycle of seven days including 
Sundays. The language in which the 
aforesaid sub-sections are couched also 
shows that the Legislature intended 
that computation of maternity benefit 
is to be made for the entire: period of the 
woman worker’s actual absence i.e. for 
all the days including Sundays which may 
be wageless holidays falling within that 
period and not only for intermittent 
periods of six days thereby excluding 
Sundays falling within that period for if 
it were not so. the Legislature instead of 
using the words “for the period of her 
actual absence immediately preceding and 
including the day of her delivery and for 
the six weeks immediately following that 
day” would have used the words “for 
the working days falling within the period 
of her actual absence immediately pre- 
ceding and including the day of her deli- 
very and the six weeks immediately fol- 
lowing that day but excluding the wage- 
less days”. -Again the word “period” oc- 
curring in S. 5 (1) of the Act is a strong 
word. It seems to emphasize, in our 
judgment, the continuous running of 
time and recurrence of the cycle of seven 
days. It has also to be borne in mind in 
this connection that in interpreting provi- 
sions of beneficial pieces of legislation 
like the one in hand which is intended to 
achieve the object of doing social justice 
to women workers employed in the 
plantations and which squarely fall with- 
in the purview of Art. 42 of the Constitu- 
tion, the beneficent rule of construction 
which would enable the woman worker 
not only to subsist but also to make up 
her dissipated energy, nurse her child, 
preserve her efficiency as a worker and 
maintain the level of her previous effi- 
ciency and output has to be adopted by 
the Court, 

19. The interpretation placed by us on 
the phraseology of sub-ss. (1) and (3) of 
S. 5 of the Act appears to us to be in con- 
formity not only with the legislative in- 
tendment but also with paras. 1 and 2 of 
Art. 4 of Convention No. 103 concerning 
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Maternity Protection Convention (Re- 
vised), 1952 adopted by the General Cor- 
ference of the International Labotr 
Organisation which are extracted below 
for facility of reference :— 


“Art. 4: 
1. While absent from work on mater- 


nity leave in accordance with the prov:- . 


sions of Art. 3, the woman shall be en- 
titled to receive cash and medical benefits. 


2. The rates of cash ‘denefit shall e 
fixed by national laws or regulations 30 
as to ensure benefit sufficient for the full 
and healthy maintenance of herself ar.d 
her child in accordance with a suitable 
standard of living.” 


20. Thus we are of opinion that com- 
putation of maternity benefit has to be 
made for all the days including Sundzys 
land rest days which may be wageless 
holidays comprised in the actual period 
of absence of the woman extending upto 
six weeks preceding and including tne 
day of delivery as also for all the deys 
falling within the six weeks immediately 
following the day of delivery theresy 
ensuring that the woman worker gets ior 
the said period not anly the amovnt 
equalling 100 per cent of the wages which 
she was previously earning in terms of 
S. 3 (n) of the Act but also the benefit of 
the wages for all the Sundays and rest 
days falling within the aforesaid two 
periods which would ultimately ‘be con- 
ducive to the interests of both the woman 
‘worker and her employer. 


21. In view of what we have stated 
above, we cannot uphold the view of the 
law expressed by the Full Bench of Kerala 
High Court in Malayalam Plantations 
Ltd., Cochin v. Inspector of Plantations 
Mundakayam, 1975 Lab IC 848: AIR 1975 
Ker 86 (supra). 


22. In the result, the appeal fails and 
is hereby dismissed. Although costs have 
to be paid by appellant to responcent 
No. 2 in terms of the Court’s order dated 
October 30, 1975, yet in view of the [act 
that the said respondent has not chasen 
to appear at the hearing of the case and 
Mr. K. N. Bhat has assisted the Court as 
amicus curiae, we direct the appellan- to 
pay Rs. 1,000/- to Mr. Bhat as his fee. 

Appeal dismissed. 


Gq 
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(From: Gauhati)* 
P. K. GOSWAMI, P. N. SHINGHAL AND 
JASWANT SINGH, JJ. 
Dinesh Chandra Sangma, Appellant v. 


' State of Assam and others, Respondents. 


Civil Appeal No. 1199 of 1977, D/- 5-10- 
1977. ; 

(A) Constitution of India, Arts. 309, 310 
and 311 (2) — Scope — (Assam) Funda- 
mental Rules, R. 56 (b) and (c) — Right 
of Government to compulsorily retire a 
civil servant under R. 56 (b) and Right of 


‘Government servants to voluntarily retire 


under R. 56 (c). 

The pleasure doctrine under Art. 310 is 
limited ‘by Art. 311 (2). The services of 
a permanent Government servant cannot 
be terminated except in accordance with 
the rules made under Art. 309 subject to 
Art. 311 (2) of the Constitution and the 
Fundamental Rights. The above doctrine 
of pleasure is invoked by the Govern- 
ment in the, public interest after a Gov- 
servant attains the age of 50 
years or has completed 25 years of ser- 
vice. This is constitutionally permissible 
as compulsory termination of service 
under F. R. 56 (b) does not amount to re- 
moval or dismissal by way of punishment. | 
While the Government reserves its right 
under F. R. 56 (b) to compulsorily retire 
a Government servant, even against his 
wish, there is a corresponding right of 
the Government servant under F. R. 56 (c) 
to voluntarily retire from service by 
giving the Government three months’ 
notice in writing. There is no question of 


` acceptance of the request for voluntary 


retirement ‘by the Government when the 
Government servant exercises his right 
under F. R. 56 (c). (Para 8) 

(B) (Assam) Fundamental Rules, R. 56 (c) 
— Does a Government servant in volun- 
tarily retiring under F. R. 56 (c) terminate 
his employment on the basis of express 
or implied term of his contract of employ- 
ment? No; he does so under a statutory 
rule which is not inconsistent with R. 119. 
Defence and Internal Security of India 
Rules, and S. 37 of D. L S. L Act, 1971 
cannot be invoked. C. R. No. 449 of 1976, 
D/- 4-3-1977 (Gau), Reversed. ((i) Defence 
and Internal Security of India Act (1971), 
S. 37; (ii) Defence of Internal Security of 
India Rules (1971), R. 119). 


*(C. R. No. 449 of 1976, D/- 4-3-1977. 
(Gau)). . 
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F: R. 56 is one of the statutory rules 
which binds the Government as well as 
the Government servant. The condition 
of service which is envisaged in R. 56 (c) 
giving an option in absolute terms to a 
Government servant to voluntarily retire 
with three months’ previous notice, after 
he reaches 50 years of age or has com- 
pleted 25 years of service, cannot there- 
fore be equated with a contract of em- 
ployment as envisaged in Expl. 2 to R. 119. 

(Para 13) 

The field occupied by F. R. 56 is left 
untrammelied by Expl. 2 to R. T19. Ex- 
planation 2 in R. 119, albeit, a penal rule, 
takes care to use the words “contract of 
employment” and necessarily excludes 
the two categories of employment, name- 
ly, the one under the Central Government 
and the other under the State Govern- 
ment. Expl. 2 only takes in its sweep 
the third category of employment where 
the relationship between the employer 
and the employee. is one governed by 
a contract of employment. Since F. R. 56 
is a statutory condition of service, which 
operates in law, without reference to a 
contract of employment, there is nothing 
inconsistent between R. 119 and F. R. 56. 

(Paras 14, 15) 

Explanation 2 to R. 119 makes no men- 
tion of retirement under a statutory ‘rule 
and hence the same is clearly out of the 
way. The submission that R. 119 is super- 
imposed on F. R. 56 has no force in this 
‘case. C. R. No. 449 of 1976, D/- 4-3-1977 
(Gau), Reversed. (Para 16) 


(C) Constitution of India, Art. 310 (2) — 
Scope of Clause — Employment under 
Government is a matter of status and not 
of contract, 

Article 310 (2) of the Constitution is a 
special provision which deals with a spe- 
cial situation where a contract is entered 
between the Government and a, person 
appointed under the Constitution to hold 
a civil post. But simply because there 
may be, in a given case, a contractual em- 
ployment, as envisaged under Art. 310 (2) 
of the Constitution, the relationship of all 
other Government servants, as a class, 
and the Government, cannot be said to be 
contractual. It is well-settled that except 
in the case of a person who has been ap- 
pointed under a written contract, employ- 
ment under the Government is a matter 
of status and not of contract even though 
it may be said to have started, initially, 
by a contract in the sense that the offer 
of appointment is accepted by the emplo- 
yee. ` (Para 11) 
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(D) Interpretation of Statutes — Cardi- 
nal rule of construction — No words 
should be considered redundant or surplus 
in interpreting provisions of a statute or 
a rule. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1889: (1968) 1 SCR 185 12 

M/s. A. K. Sen and Niren De, Sr. Advs. 
(Mr. S. K. Nandy, Adv. with them), for 
Appellant; Mr. S. N. Choudhury, Adv., 
for Respondents. 


GOSWAMI, J.:— The appellant, Shri 
Dinesh Chandra Sangma, was a District 
and Sessions Judge at Dibrugarh in the 
State of Assam. He attained the age of 
50 years on February 29, 1976. After 
serving for about twenty years under the 
Government, on account of certain ‘domes- 
tic troubles’, he did not want to continue 
in service after his attainment of 50 years 
of age. The appellant, therefore, served 
a notice on the Government under Funda- 
mental Rule 56(c) as amended by the 
Governor of Assam under Art. 309 of the 
Constitution by a notification dated 22nd 
July, 1975. By this notice the appellant 
formally intimated to the Government that 
he “propose(d) to voluntarily retire from 
the service” and requested the Govern- 
ment to treat that as a formal notice under 
F. R. 56. The appellant also indicated in 
his letter that although he’served the re- 
quisite three months’ notice he proposed 
to make cver charge by the afternoon of 
2nd August, 1976. On July 1, 1976, the 
Governor of Assam by a notification of 
that date was “pleased to allow Shri D. C. 
Sangma to retire from this State Govern- 
ment Service with effect from 2nd August, 
1976 (afternoon)”. The High Court also 
allowed the appellant fo go on one 
month’s leave preparatory to retirement 
with effect from 2nd July, 1976. on which 
date he relinquished his charge of office. 

2. Meanwhile there were some quick 
developments at the Government's end. 
The Government sought to retrace its 
steps and passed an order on 28th July, 
1976, countermanding its earlier order of 
July 1, 1976, allowing him to retire from 
service with effect from 2nd August, 1976. 
Accordingly on 31st July, 1976, the High 
Court, also, squaring with the Govern- 
ment’s order of 28th July, 1976, trans- 
ferred the appellant from Dibrugarh to 
Dhubri and asked him to join there “im- 
mediately after the expiry of his leave”. 

3. The appellant did not join at Dhu- 
bri as ordered by the High Court since, 
according to him, he voluntarily retired 
from service on and from 2nd August, 
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1976, under R. 56 (c) of the Fundamental 
Rules. 


4, The appellant made several repra- 
sentations to the High Court and to the 
_Government without success. While the 
Government by a letter dated 4th Decern- 
ber, 1976, declined to recall the order of 
revocation, the High Court by a letter of 
Tth December, 1976, directed the appel- 
lant to join his post at Dhubri within ten 
days on pain of disciplinary action, The 
appellant was thus obliged to approach 
the High Court on the judicial side under 
Art. 226 of the Constitution for a writ of 
certiorari to quash the order of Governa- 
ment of 28th July, 1976, and the Hizh 
Court’s order dated 31st July, 1976, pass- 
ed on the administrative side. 

5. The High Court dismissed the ap- 
pellant’s application holding that F. R. 
56 (c) “is subject to compliance with 
Cl. (3) of R. 119 of DISI Rules, 1972”. 
Since the Government revoked the earlier 
permission granted by it to the appellent 
to retire from service, the appellant, ac- 
cording to the High Court, could not 
voluntarily retire and kis refusal to join 
the service amounted to abandonment of 
service within the meaning of R. 119 (3) 
read with Expl, 2 of the Defence and In- 
ternal Security of India Rules. It is in 
this view that the High Court held that 
the Government was competent to revcke 
its order and thus to continue the appel- 
lant in service. 


6. It is submitted by Mr. Niren De on 
behalf of the State that R. 119 of Jhe 
Defence and Internal Security of India 
Rules, 1971 (briefly the DISI Rules) is 
super-imposed on F. R. 56 (c). It is, 
therefore, impermissible in law for a 
Government servant to voluntarily revire 
under F. R. 56 (c) without written rer- 
mission from the Government, says the 
counsel. Mr. De further submits that 
since the effective date of retirement was 
2nd August, 1976, it was open to the 
Government to revoke the permission 
earlier accorded to the appellant to retire 
voluntarily from service on his attain- 
ment of the age of 50 years by giving 
three months’ notice to the Government. 
He concedes that but for R. 119 of the 
DISI Rules there would be no necessity 
for any permission ar consent of the 
Government in that behalf. 

7. Before we proceed further we may 
read F. R. 56 as amended: 


“F. R. 56 (a) The date of compulsory 
retirement of a Government servant is 
the date on which he attains the ag2 of 
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55 years. He may be retained in service 
after this age with sanction of the State 
Government on public grounds which 
must be recorded in writing, and propo- 
sals for the retention of a Government 
servant in service after this age should 
not be made except in very special cir- 
cumstances, 

(b) Notwithstanding anything contain- 
ed in these rules the appropriate autho- 
rity may, if he is of the opinion that it 
is in the public interest to do so, retire 
Govt. servant by giving him notice of not 
less than three months in writing or 
three months’ pay and allowances in lieu 
of such notice, after he has attained fifty 
years of age or has completed 25 years 
of service, whichever is earlier. 

(c) Any Govt. servant may. by giving 
notice of not less than three months in 
writing to the appropriate authority, re- 
tire from service after he has attained 
the age of fifty years or has completed 
25 years of service, whichever is earlier”. 

It is clear from the above that under 
F. R. 56 (b) the Government may retire 
a Government servant in the public inte- 
rest by giving him three months’ notice 
in writing or three months’ pay and allo- 
wances in lieu thereof after he has attain- 
ed the age of fifty years or has completed 
25 years of service, whichever is earlier. 
.8 As is well known Government ser- 
vants hold office during the pleasure of 
the President or the Governor, as the 
case may be, under Art. 310 of the Cons- 
titution. However, the pleasure doctrine 
under Art. 310 is limited by Art. 311 (2). 
It is clear that the services of a perma- 
nent Government servant cannot be ter- 
minated except in accordance with the 
rules made under Art. 309 subject to 
Art. 311 (2) of the Constitution and the 
Fundamental Rights. It is also well set- 
tle that even a temporary Government 
servant or a probationer cannot be dis- 
missed or removed or reduced in rank 
except in accordance with Art. 311 (2). 
The above doctrine of pleasure is invok- 
ed by the Government inthe public inte- 
rest after a Government servant attains 
the age of 50 years or has completed 25) 
years of service. This is constitutionally! 
permissible as compulsory termination of' 
service uncer F. R. 56 (b) does not 
amount to removal or dismissal by way 
of punishment.. While the Government 
reserves its right to compulsorily retire 
a Government servant, even against his 
wish, there is a corresponding right of 
the Government servant under F. R. 56 
(c) to voluntarily retire from service by; 
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giving the Government three months’ 
notice in writing. There is no question 
of acceptance of the request for volun- 
tary retirement by the Government 
when the Government servant exercises 
his right under F. R. 56 (c). Mr. Niren De 
is therefore right in conceding this posi- 
tion, 

9. We have, therefore, next to turn to 
R. 119 of the DISI Rules which is 
sheet-anchor of the respondents. Rule 119, 
so far as material, reads.as follows : 

*(3) Any person engaged in. any em- 
ployment or class of employment ta 
which this rule applies, who — 

(a) x` x x x 

(b) without reasonable excuse aban- 
dons any such employment’ or absents 
himself from work, or > 

(c) x x x x 
shall be deemed to have contravened this 
rule.” 

“Explanation 2. A person abandons his 
employment within the meaning of 
Cl. (b), who, notwithstanding that it is 
an express or implied term of his con- 
tract of employment that he may termi- 
nate his employment on giving notice to 
his employer of his intention to do so, so 
terminates his employment without the 
previous consent of his employer”. 
Clause (5) of R. 119 may also be read : 

“Tp any person contravenes any provi- 
sions of this rule or of any order made 
under this rule, he shall ‘be punishable, 
without prejudice to any action which 
may be taken against him under any 
other law for the time being 
with imprisonment for a term which 
may extend to one year, or with fine, or 
with both.” ‘ 

10. Mr, Niren De drew our attention 
to S. 37 of the Defence and Internal 
Security of India Act, 1971, which pro- 
vides that “the provisions of this Act or 
any rule made thereunder or any order 
made under any such rule shall have 
effect notwithstanding anything inconsis- 
tent ‘therewith, contained in any enact- 
ment other than this Act or in any in- 
strument having effect by virtue of any 
enactment other than this Act”. Before 
S. 37 can be invoked it must be shown 
that there is something inconsistent be- 
tween F. R. 56 (c) and R. 119 of DISI 
Rules. The important question is whe- 
ther Explanation 2 to R. 119, which is 
relied upon by the respondents, is at all 
attracted to the, instant case. In other 
words, briefly put, does a Government 
servant in voluntarily retiring under 
F. R. 56 (c) terminate his employment 
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on the ‘basis of express or implied term 
of his contract of employment. ? 

11. Mr. Niren De submits that Art. 310 
(2) supports his submission that the rela- 
tionship between the Government ser- 
varit and the Government is contractual. 
Sub-article (2) of Art. 310 provides that 
“notwithstanding that a person holding 
a civil post under the Union or a State 
holds office during the pleasure of the 
President or, as the case may be, of the 
Governor of the State, any contract 
under which a person, not being a mem- 
ber of a defence service or of an all- 
India service or of a civil service of the 
Union or a State, is appointed under 
this Constitution to hold such a_ post 
may, if the President or the Governor, 
as the case may be, deems it necessary 
in order to secure the services of a per- 
son having special qualifications, provide 
for the payment tohim of compensation, if 
before the expiration of an agreed period 
that post is abolished or he is, for rea- 
sons not connected with any misconduct 
on his part, required to vacate that 
post”. The above is a special provision 
which deals with a special _ situation 
where a contract is entered between the 
Government and a person appointed 
the Constitution to hold a civil 
post. But simply because there may be, 
in a given case, a contractual employ- 
ment, as envisaged under Art. 310 (2) 
of the -Constitution, the relationship of 
all other Government servants, as a 
Government, cannot be 
said to be contractual. It is well-settled 
that except in the case of a person who 
has been appointed under a written con- 
tract, employment under the Govern- 
ment is a matter of status and not of 
contract even though it may be said to 
have started, initially, by a contract in 
the sense that the offer of appointment 
is accepted by the employee. 

12. The rubric of R. 119 of DISI 
Rules is “essential services”. Indeed this 
rule occupies a place in Part XII of the 
DISI Rules with the title “Essential Sup- 
plies and Work”. Sub-rule (1) of R. 119 
applies to three broad categories of em- 
ployment, namely, (1) employment under 
the Central Government, (2) employ- 
ment under the State Government and (3) 
employments declared by the Central and 
State Governments as essential. The third 
category may include even private em- 
ployments which may be declared to be 
essential for the purpose of securing the 
objects specified in sub-r. (1) of R. 119. It 
may be sufficient, here, to refer to. the 
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notification of the Central Governmert 
S. O. 206 (E) dated March 25, 1974 where- 
by “any employment under the Hindus- 
tan Construction Company Limited in tre 
Haldia Dock Project” was declared by tre 
Central Government as essential emplor- 
ment for the purpose of R. 119. It is be- 
cause of the above-mentioned third cate- 
gory of employment that Expl. 2 ws 
considered necessary so as to extend the 
meaning of abandonment ‘of employmert 
by including the persons who’ by tke 
terms of their contract could termina e 
their employment -by notice. It go-s 
without saying that in many employments’, 
whether of private limited companies -r 
public companies, contracts of employ- 
ment are executed containing a term far 
termination of employment by notie. 
Such cases -of contractual employment a 'e 
different from those of Government em- 
ployees whose employment is a matter əf 
status and not of ordinary contract. The 
conditions of service of a Government 
servant are regulated by statute or stati- 
tory rules made under Art. 309 of tke 
Constitution. This Court observed 2m 
Roshan Lal Tandon v. Union of Inds, 
(1968) 1 SCR 185: (AIR 1967 SC 1889) as 
follows; (at page 1894 of AIR) . 

“It is true that the origin of Govera- 
ment service is contractual, There is =n 
offer and acceptance in every case. Bat 
once appointed to his post or office tie 
‘Government servant acquires a status and 
his rights and obligations are no long=¥ 
determined by consent of both parties, 
but by statute or statutory rules whi:h 
may be framed and altered unilaterally 
by the Government. In other words, t.e 
legal position of a Government servants 
more one of status than of contract. Tse 
hall-mark of status is the attachment to 
a legal relationship of rights and dut=s 
imposed ‘by the public law and not y 
mere agreement of the parties. 

x “x x x x 
it is obvious that the relaticn- 
ship between the Government and. ts 
servant is not like an ordinary contract of 
service between a masier and servait. 
The legal relationship is something en- 
tirely different, something in the natıre 
of status, It is much more than a pu:e- 
ly contractual relationship voluntar ly 
entered into between the parties. The 
duties of status are fixed by the law end 
in the enforcement of these duties soci-:ty 
has an interest”. 

As Salmond and Williams put it “In sech 
contracts as those of service the tendercy 
in modern times is to withdraw 


she 
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matter more and more from the domain 
of contract into that of status*. 

13. F. R. 56 is one of the statutory 
rules which binds the Government as well. 
as the Government servant. The condi- 
tion of service which is envisaged in 
R. 56 (c) giving an option in absolute 
terms to a Government servant to volun- 
tarily retire with three months’ previous 
notice, after he reaches 50 years of age 
ór has completed 25 years of service, can- 
not therefore be equated with a contract 
of employment as envisaged in Expl. 2 to 
R. 119. 

14. The field occupied by F. R. 56 is 
left untrammelled by Expl. 2 to R. 119. 
The words “his contract of employment” 
in Expl. 2 are clinching on the point, 

15. It is a cardinal rule of construction 
that no words should- be considered re- 
dundant or surplus in interpreting the 
provisions of a statute or a rule. Expla- 
nation 2 does not say an express or im- 
plied term of employment, but refers to 
“an express or implied term of his con- 
tract of employment”. If the language in 
Expl. 2 were different, namely, an express 
or implied’ term of employment, instead 
of “contract of employment”, the position 
would have been different. Explanation 2 
in R. 119, albeit, a penal rule, takes care 
to use the words “contract of employ- 
ment” and necessarily excludes the two 
categories of employment, namely, the 
one under the Central Government and 
the other under the State Government. 
Explanation 2 only takes in its sweep the 
third category of employment where the 
relationship between the employer and 
the employee is one governed by a con- 
tract of employment. Since F. R. 56 is 
a statutory condition of service, which 
operates in law, without reference to a 
contract of employment, there is nothing 
inconsistent between R. 119 and F, R. 56. 


16. The appellant has voluntarily re- 
tired by three months’ notice, not in ac- 
cordance with an express or implied 
term of his contract of employment, but 
in pursuance of a statutory rule. Expla- 
nation 2 to R. 119 makes no mention of 
retirement under a statutory rule and 
hence the same is clearly out of the way: 
The submission that R. 119 is super- im- 
posed on F, R. 56 has-no force in this 
Case, 

17. The High Court committeq an 
error of law in holding that consent of 
the Government was necessary to give 








* Salmond and Williams on Contracts, 2nd 


Edition, p. 12, 
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legal effect to the voluntary retiremert 
of the appellant under F. R. 56 (c). Since 
the conditions of F. R. 56 (c) are fulfilled 
in the instant case, the appellant must be 
held to have lawfully retired as notified 
by him with effect grom 2nd Augus, 
1976. 

18. In this view of the matter the per- 
mission accorded by the Government to 
retire and its subsequent order of July 28, 
1976, revoking the permission, are in- 


effectual in law and are therefore null. 


and void. Since the appellant voluntarily 
retired in accordance with F. R. 56 (c, 
the High Courts order of July 31, 1976, 
on the administrative side, transferring 
him to Dhubri is invalid and is hereby 
quashed. In the result the judgment and 
order of the High Court of March 4, 1977, 
are set aside and the writ petition is 
allowed. The appeal is allowed with 
costs in this Court as well as in the High 
Court, 


Appeal allowed, - 
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Smt. Nai Bahu, Appellant v, Lale 
Ramnarayan and others, Respondents. 


Civil Appeal No, 25 of 1971, D/- 
. 14-10-1977. 
(A) Civil P, C. (5 of 1908), O. 23. 


R. 3 and S. 47 — Compromise of 
suit — Compromise decree in evic- 
tion suit under Rent Act — Satisfac- 
tion of court — Execution of compro- 


mise decree — Misc. Second- Appeal 
No. 64 of 1968, D/- 19-8-1970 (Madh 
Pra), Reversed. (Madhya Pradesh 
Accommodation Control Act (23 of 
1955), S. 4). 

It is well-settled that where the 
Rent Control and restrictions Acts 
are in operation, .a landlord cannot 
obtain eviction of the tenant uniess 


he can satisfy the requirements of 
the provisions in those Acts. The gene- 
ral law of landlord and tenant to 
that extent will give way to the spe- 
cial Act in that behalf. It is also well 
settled that if the court does not 
find the permissible grounds for evic-, 


*(Misc, Second Appeal No. 64 of 
1968, D/- 19-8-1970 (Madh. Pra. )). 
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tion disclosed in the pleadings and 
other materials on the record, no 
consent or compromise will give 
jurisdiction to the court to pass a 
valid decree of eviction, {Para 9) 


A decree for eviction of a tenant 
cannot be passed solely on the basis 
of a compromise between the parties. 
The Court is to be satisfied whether 
a statutory ground for eviction has 
been pleaded which the tenant has 
admitted by the compromise, Thus 
dispensing with further proof, on 
account of the compromise, the court 
is to be satisfied about compliance 
with the statutory requirement on 
the totality of facts of a particular 
case bearing in mind the entire cir- 
cumstances from the stage of plead- 
ings upto the stage when the compro- 
mise is effected. Case law discussed. 

` (Para 14) 


When a compromise decree is chal- 
lenged as a nullity in the course of 
its execution the executing court can 
examine relevant materials to find 
out - whether statutory grounds for 
eviction existed in law. If the plead- 
ings and other materials on the re- 
cord make out a prima facie case 
about the existence of statutory 
grounds for eviction a compromise 
decree cannot be held to be invalid 
and the executing court will have to 
give effect to it, (Para 15) 


After considering the terms of com- 
promise and the whole tenor of the 
compromise petition it was held that 
the compromise: decree in the instant 
case was a lawful decree of eviction 
founded on permissible statutory 
ground and there were sufficient 
materials to show that the trial 
court applied ‘its mind and was satis- 
fied that a valid decree under the 
M. P. Act could be passed, Misc. Se- 
cond ‘Appeal No, 64 of 1968 D/- 19-8- 
1970 (Madh, Pra.) Reversed. (Para 21) 


There is nothing in the M.P. Act to 
bar an eviction from a building if a 
non-residential accommodation is 
genuinely required not only fer non- 
residential use but also a portion of 
it bona fide for persona] residence. 

(Para 21). 

Anno, Comm, Civil P. C., S. 47, N. 

33A; O. 23, R. 3, Notes 17, 27. 


(B) Civil P, C. (5 of 1908), O. 23, 
R. 3 — Compromise decree in eviction 
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suit — Decree of eviction in terms oë 
compromise was executable only afte= 
five years — Decree whether incor- 
porated a lease for five years and E 
invalid in absence of registration — 
Construction of compromise decree- 
Misc, Second Appeal No, 
D/- 19-8-1970 (Madh, Pra.) Reversec. 
(Registration Act (1908), S. 17). 


Unless the terms of compromis= 
decree necessarily invclve the execu- 


tion of a deed of conveyance also, re- ` 


gistered deed is not necessary for ifs 
enforcement, AIR 1977 SC 129 Fol. 
i (Para 20 


After a careful consideration of tre 
terms of the compromise and tie 
whole tenor of the campromise pet - 
tion it is absolutely clear that there 
was no intention to create a lease be- 
ween the parties. It is the dominanb 
intention of the document which musi 
guide the construction of its content=. 
In the recitals of the compromise peti- 
tion in three places it is stated cat=- 
gorically that “the plaintiff shall k= 
entitled to execute her decree again=t 
the defendants”, . There was, ther 
fore, no intention to create a leas 
with regard to any portion of the prz- 
perty although certain arrangements 
had been entered for zhe intermediate 
occupation of a certain portion befoze 
vacating that portion after expiry f 
five years. The few alterations awd 
improvements agreed upon by consent 
were merely an arrangement fr 
vacating two floors and in, order to 
vacate the remaining portion aft=r 
using it for five years. There was -0 
intention whatsoever to create a new 
lease. There is, therefore, no questicn 
of registration of the decree. Tae 
High Coure was therefore, cleary 
wrong in holding that a lease was 
created by the compromise and tkat 
the decree was ineffective on accowng 
of non-registration, Misc. Second ÆJ- 
peal No, 64 of 1968 D/- 19-8-1¢70 
(Madh. Pra.) Reversed. (Para 20) 


Anno. Comm. (1) Civil P. C. O. 23, 
z 3, N. 33 (2) Registration Act. S. 17, 
_ 59. 
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Mr. G. B. Pai, Sr. Advocate (M/s. 
S. C. Jain, S. S. Khanduja and Baij 
Nath Pandey, Advocates with him), 
for Appellant; Mr. G. L, Sanghi, Sr. 
Advocate (Mr. A. G. Ratnaparkhi 
Advocate), for Respondents. 


GOSWAMI, J.:— This appeal, by 
special leave, is directed against the 
judgment of the Madhya Pradesh 
High Court of August 19, 1970. The 
facts and circumstances in this appeal 
disclose the highly tortuous nature 
of litigation between the landlord and 
the tenants. To highlight this aspect 
we may briefly state the facts. 


2. A suit was filed by the appellant 
on February 17, 1959, for eviction of 
the respondents (tenants) from a 
three-storeyed premises. The tenanis 
resisted the claim and trial proceeded 
in which, after the close of the plain- 
tiff’s case, the tenants examined two 
witnesses and the suit was adjourned 
for their further evidence to July 12, 
1960. On that day a joint compromise 
petition was filed settling the matter. 
Statement of counsel on both sides 
was recorded by the court on the same 
day and an order was passed on the 
following day, namely, July 13, 1960 
and a decree was passed in terms of 
the compromise. Without referring. 
to the details of the terms of com- 
promise at this stage, it may be stated 
that the decree of eviction was exe- 
cutable only after five years. 


3. Five years passed. The appellant 
took execution on July 21, 1965, The 
execution was resisted by the tenants. 
They set up a plea of adjustment un- 
der Order 21, Rule 2, Civil Procedure 
Code. The said objection was rejected 
by the court on December 10, 1966. 
An appeal against the said order was 
also rejected on July 13, 1967. A 
second appeal by the tenants was dis- 
missed by the High Court on Sept. 
27, 1968. ‘Thus the first litigation re- 
garding plea of adjustment of the 
decree terminated in the High Court 
on Sept: 27, 1968. 

4. Even so, the tenants had already 
opened another front of attack against 
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the decree on July 17, 1967, by means 
of an application- in the. executing 
court while the earlier litigation in 
respect- of adjustment of the decree 
was pending, By that application the 
tenants challenged the decree as a 
nullity and further objected that the 
decree incorporated a lease which, 
on account of non-registration, was 
invalid and therefore was not execut- 
able. The application was rejected 
by the executing court on July 20, 
1967, The judgment-debtor then ap- 
proached the appeal court which also 
did not oblige and dismissed -his 
appeal. 


5. Undaunted, the judgment debtor 
filed a second appeal before the High 
Court of Madhya Pradesh and this 
time successfully. The High Court 
allowed the appeal and set aside the 
order. According to the High Court 
the main question for consideration 
in the appeal before it was “whether 
the terms of the decree, which was 
passed on the basis of a compromise 
between the parties, created a fresh 
tenancy and so inhibited the decree- 
holder from terminating it and taking 
possession of the demised premises 
otherwise than in accordance with the 
provisions of section 12 of the M.P. 
Accommodation Control Act.’ An- 
swering the question in favour of the 
appellants (respondents herein) the 
High Court held that “the terms of 
compromise created qa new demise on 
different terms in 


premises which were not identi- 
cal with the premises covered 
by the original lease’, The High 


Court also held that the decree was 
passed in contravention of the provi- 
sions of the Act. The High Court aiso 
observed that “the compromise decree 
purported to create, as shown, a 
lease for five years” and was “ineffec- 
tive” on account of non-registration. 

6. The High Court refused to 
grant leave for Letters Patent Ap- 
peal and hence this appeal by special 
leave. 

7. Mr, G. B, Pai, learned counsel 
for the appellant, submits that the 
High Court was entirely wrong in 
holding that the decree was a nullity. 
He submits that the case is squarely 
covered by the decision of this Court 
reported in Konchada earns 
Subudhi v, Gopinath Naik (1968) 2 
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SCR 559 : (AIR 1968 SC 919). In the 
said appeal the only point raised was 
whether the compromise decree creat- 
ed a lease or a licence, On the terms 
of the compromise this Court held 
that it did not create a lease as “the 
intention of the parties was not to 
enter into the relationship of a land- 
lord and tenant”. Mr. Pai also drew 
our attention to the decision of this 
Court in Roshan Lal v. Madan Lal 
1976 (1) SCR 878: (AIR 1977 SC 90). 
This Court observed in that decision 
as follows:— 


“If the agreement or compromise 
for the eviction of the tenant is found, 
on the facts of a particular case, to 
be in violation of a particular Rent 
Restriction or Control Act, the Court 
would refuse to record the com- 
promise as it will not be a lawful 
agreement. If on the other hand, the 
Court is satisfied on consideration of 
the terms of the compromise and, if 
necessary, by considering them in the 
context of the pleadings and other 
materials in the case. that the agree- 
ment is lawful, as in any other suit, 
so in an eviction suit, the Court is 

ound to record the compromise and 
pass a decree in evcondante there- 
with.” 


With regard to the objection that 
the decree was unregistered, Mr. Pai 
relied upon a decision of this Court 
in Gisdharilat v. Hukam Singh, AIR 
1977 SC 129 and read to us the fol- 
lowing observations therefrom: 

“Even though the decree 


of a 
Court embodies an agreement 


be- 


“tween the parties. we do not think 


that the agreement between the par- 
ties placed before us. involving the 
recognition of a transfer, could re- 
quire registration unless the terms of 
the compromise decree necessarily 
involved the execution of a deed of 
conveyance also.” 

Mr, Pai finally submits that a peru- 
sal of the terms of compromise in 
the joint application under Order 23, 
Rule 3 of the Civil] Procedure Code 
and the order of the trial Court in 


pursuance thereof and other mate- 
rials on record will clearly . show 
that the court was satisfied ` 'that a 


lawful compromise was entered upon 
between the parties and that there 
was ground for eviction of the ten- 
ants as required under the law. ‘The 
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decree was, therefore, not a nullity 
and was Clearly executable, says Ir. 
ai. ; 

8. On the other hand, Mr. Sanzhi 
on behalf of the tenants submits t—at 
the decree was clearly invalid as it 
was passed in the teeth of the pto- 
visions of the Madhya Pradesh c- 
commodation Control Act. 1955 and 
it cannot be held that the court was 
satisfied that the compromise. was 
lawful to enable it to pass a decree 
for eviction, According to coun=el, 
any compromise which is against the 
law cannot confer on the Court 4 
jurisdiction to pass a decree on its 
basis. Mr, Sanghi further submits 
that the plaint in this case disclaed 
that the premises were let’ out zor 
non-residential purpose, Since ihe 
plaintiff sought for eviction from ihe 
premises on the composite ground of 
bona fide requirement for. resideace 
as well as for business of monzy- 
lending and also to start her cwn 
business of cloth as she had no otner 
accommodation in the city for those 
Purposes, the court has no jurisdic- 
tion to pass a decree on those grounds 
because originally the premises were 
let out for non-residential purpos=. 


9. It is well-settled that where 
the Rent Control and Restrictions 
Acts are in operation, a landlord can- 
not obtain eviction of the tenant an- 
less he can satisfy the requiremeats 
of the provisions in those Acts. The 
general law of landlord and terant 
to that extent will give way to che 
special Act in that behalf. It is also 
well-settled that if the court. coes 
not find the permissible grounds for 
eviction disclosed in the pleadmgs 
and other materials on the record. no 
consent or compromise will sve 
jurisdiction te the court to pass a va- 
lid decree of eviction. 

10. It will, therefore, be aprro- 
priate at this stage to look to the 
nature of the suit disclosed in the 
plaint, It is stated in the plaint that 
“the defendants are carrying on 
their business jointly in the afore- 
said tenancy premises in the rame 
and style of Lala Ramaswarup and 
Sons.” Para 4 of the plaint disc_oses 
the grounds under Section 4 of the 
Madhya Pradesh Accommodation Zon- 
trol Act, 1955 which are to the ef- 
fect that the plaintiff requires the 
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premises for her own bona fide resi- 
dence and also for her business of 
money-lending and to start her own 
business of cloth and that she has 
no other suitable accommodation for 
either purpose in the city of Jabal- 
pur. She has also mentioned the 
business need of her brother, Tek 
Chand, whose income from the busi- 
ness will be utilised to meet the ex- 
penses of the plaintiff. It is also 
stated that the defendants have built 
and acauired vacant possession of ac- 
commodation in Kanjipura, Jabalpur 
and were in possession of three 
three-storeyed houses having three 
spacious shop premises therein. 

11. It will be necessary now to 
set out below the terms of compro- 
mise arrived at by the parties on the 
basis of which the decree was pass- 
ed:— 

‘1, That the defendants admit the 
full claim of the plaintiff for eject- 
ment, arrears of rent and mesne pro- 
fits as claimed in the suit on the fol- 
lowing conditions:— 

(a) That the defendants shall put 
the plaintiff in a vacant and peace- 
ful possession of the entire tenancy 
premises except portion of the ground 
floor only shown by letters A, B. C. 
D. E. in the map attached with this 
application, today. If the defendants 
fail to do so the plaintiff: shall be 
entitled to execute her decree against 
the defendants for the same at their 
costs. The portion shown by letters 
A. B, C. D. E. is of the ground floor 
only. 

(b) That the defendants shall va- 
cate the portion marked by letters 
A. B. C. D, E. of the ground floor in 
the map attached with this applica- 
tion and put the plaintiff in its va- 
cant possession by 15-7-1965. (Fifteen 
July Nineteen: hundred and sixty 
five), If the defendants do not va- 
cate the same by this date, the plain- 
tiff shall be entitled to execute her- 
decree against the defendants for 


“possession of this portion at their 
` costs. . 


. 2. That towards mesne profits from 
15-2-59 upto 14-7-1960 the defen- 
dants have already passed a cheque 
dated 11-7-1960 bearing No. 28264 
drawn on the Central Bank of India. 

3. That towards mesne profits from 
15-7-1960 onwards the defendants 
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shall pay Rs. 170/- per month to the 
plaintiff fill they actually vacate the 
house by the appointed date. The de- 
fendants shall pay a sum of Rupees 
3.000/- to the plaintiff by 15-8-1960 
towards mesne profits from 15-7-60 
onwards in advance, This amount is 
liable to be adjusted towards mesne 
profits at the rate of Rs. 170/- per 
month from 15-7-1960 onwards. After 
this amount is fully adjusted the de- 
fendants shall pay Rs, 170/- 
month regularly on the 15th of the 
next month. If the defendants fail 
to comply with the above terms the 
plaintiff shall be entitled to execute 
her decree against the defendants for 
the same and in that case the defen- 
dants shall be liable for the costs of 
execution. 


4, That the parties shall bear their 
respective costs of the suit, The par- 
ties shall not now claim anything 
against each other on account of costs 
awarded to them by the courts in 
previous litigation between the de- 
fendants and the plaintiff's husband. 


5. That the defendants shall be en- 
titled to construct a septic latrine 
and urinal in the verandah near the 
Stair-case near points B and C 
shown in the map at their own costs. 
The plaintiff shall allow the defen- 
dants facilities to make a drain for 
the proper discharge of water ete. 
from the septic latrines and urinal 
through her court yard. The cost of 
the drain will be borne by the plain- 
tiff. i 
; 6. That the defendants shall re- 

move their sign boards etc, to the 
extent they are preventing the pro- 
per light and air to the -portion of 
the plaintiff on the second storey. 


PRAYER 


The parties, therefore, pray that a 
decree in terms of the above, com- 
promise be passed.” 

12. It is submitted by Mr. Sanghi 
that there is nothing to show either 
on the face of the decree or even on 
the materials on the record that the 
court applied its mind for the pur- 
pose of being satisfied that a decree 
for eviction on. any of the admissible 
grounds under Sec. 4 of the Madhya 
Pradesh Accommodation Control Act. 
1955 (briefly the M. P. Act), 
were present in the case, Having exa- 


per. 


A.L R 


mined the pleadings, the terms of the 
compromise as well as the statement 
of counsel of either party recorded 
by the trial Court and the resultant 
order passed thereafter, we are un- 
able to accede to the submission that 
the court did not apply its mind to 
the relevant question that was neces- 
sary to be considered at that stage 
at the time of passing the decree. 

. 13. Mr. Sanghi next submits that 
the plaintiff did not at all establish 
the valid ground for passing a decree 
for eviction under the M. P.. Act. 
According to him the house was let 
out for non-residential purpose, viz. 
for a shop. He states that it is clear 


from the averments in the plant 
that the plaintiff wanted the house 
for her own use as well as for the 


purpose of business, Counsel asserts 
that the ground for eviction in this 
case is clearly under Section 4 (h) of 
the M. P. Act. Since on her own 
showing that the plaintiff seeks evic- 
tion for a composite purpose, viz. 
for her residence and for business th 
house being a non-residential accom- 
modation she is not entitled to evic- 
tion under Section 4 (h) of the M. P. 
Act. In this context Mr, Sanghi re- 
lies upon a decision of this Court in 
Dr. Gopal Dass Verma v. Dr. S. K. 
Bhardwaj, (1962) 2 SCR  678:({AIR 
1963 SC 337) and read to us the fol- 
lowing passage from that decision: 
auivi where premises are let for re- 
sidential purposes and it is «shown 
that they are used by the tenant in- 
cidentally for commercial, professionai 
or other purposes with the consent 
of the landlord the landlord would 
not be entitled to eject the ‘tenant 
even if he proves that he needs the 
premises bona fide for his personal 
use because the premises have by 
their user ceased to be premises let - 
for residential purposes alone.” 

Mr, Sanghi also relied upon another 
decision of this Court in Kartar 
Singh v. Chaman Lal, (1970) 1 SCR 
9: (AIR 1969 SC 1288) where the 
decision. in Dr. Gopal Dass Verma 
(supra) has been followed, 

14. It is true that a decree for 
eviction of a tenant cannot be passed 
solely on the basis of a compromise 
between the parties (see K. K. Chari 
v. R. M. Seshadri (1973) 3 SCR 691: 
(ATR 1973 SC 1311)). The Court is to 
be satisfied whether a _ statutory. 
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ground for eviction has been pleased 
which the tenant. has admitted oy 
the compromise. Thus. dispensmg 
with further proof, om aecount of the 
compromise, the court. is to be sais- 
fied about. compliance with the sa- 
tutory requirement on the totality of 
facts of a particular case bearing in 
mind the entire circumstances from 
the stage of pleadings: upto the stege 
when. the compromise is effected, 

15. Whem a compromise decree is 
challenged as a nullity in the covzse 
of its execution the executing ccart 
can examine relevant materials _to 
find out whether statutory grounds 
“ifor eviction. existed in law. If zhe 
pleadings and. other materials on he 
record make out a prima facie case 
about the existence of -statutory 
grounds. for eviction a comprorise 
decree cannot be held to be invzlid 
and. the executing court. will have to 
give effect to it. 

16. According to Mr, Sanghi when 
the house’ was: let for non-residertial 
purpose the appellant. cannot succzed 
in ejecting the tenant from the house 
for a composite purpose of residence 
as well as: business. and he subnits 
that. the principles: laid down in Dr. 
Gopal Dass: Verma (AIR 1963 SC =37) 
(supra) fully support him. 

17. In Dr. Gopal Dass Verma 
(supra) this: Court was dealing with 
the provisions of Delhi and Ajmer 
Rent Control Act, 1952 (briefly the 
Delhi Act). Section 2 (g) de=nes 
premises under that Act thus: 

“Premises? means. any building or 
part of a building which is, or is in- 
tended to be let, separately for use 
as a residence or for commercial use 
or for any other purpose......” 

18. We may contrast the defin tion 
ef accommodation in the M, P. Act 
with which we are concerned, Uader 


Sectiom 3 (a) of the M. P. Act ac- 
commodation’ means— 
(x) any land whith is not ing 


used. for cultivation; 

(y) any building or part of a pild. 
ing, and it includes— 

(1) garden, open land and nies 
houses, if any, appurtenant to such 
building or part of a building; . 

(2) any furniture supplied by the 
landlord. for use in such buildins or 
part of a building; 
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(3) any fittings affixed to such build- 
ing or part of a building for the 
more beneficial enjoyment thereof.” 
It is significant that in the Delhi Act 
intention to let separately for use as 
a residence or for commercial use or 
for any other purpose is expressly 
mentioned under Section 2 (g) there- 
of. The principle underlying the 
scheme for letting separately for dif- 
ferent uses is reflected in the Second 
Schedule to the Delhi Act in both 
Parts A and B (see paras 3 to 5 both 
in Parts A and B). The said differ- 
entiation of purpose for separate let- 
ting does not find such significant 
importance in the M. P. Act as has 
been found by this Court in the Delhi 
Act. Mr. Sanghi, however, draws 


_our attention to S. 4 (d) of the M.P. 


Act which provides that if the ten- 
ant has done any act which is incon- 
sistent with the purpose for which he 
was admitted to the tenancy of the 
accommodation, that will furnish a 
ground for eviction under the M. P. 
Act. He also relies upon S, 6 of the 
M.P. Act where there is provision for 
compensation in the case of eviction 
on the ground mentioned in Cl. (b) 
of See. 4 in case of non-residential 
accommodation. Counsel therefore 
submits that although the word ‘sepa- 
rately’ is absent in the definition of 
“accommodation” in the M. P, Act 
there is no difference whatsoever in 
the actual intent of the provisions in 
the M. P, Act to warrant a departure 
from the .principles laid down in Dr. 
Gopal Dass Verma (supra). 

19. We are unable to actrept the 
above submission. It is clear that 
under the Delhi Act the scheme is 
significantly different from that of 
the M, P. Act. The definition of “pre- 
mises’ in the Delhi Act is a pointer. 
Under the M. P. Act a landlord can 
seek eviction of a tenant from anon- 
residential accommodation if he genu- 
inely requires the same for his busi- 
ness purpose. But the position is not 
the same under the provisions of the 
Delhi Act where the landlord cannot 
ask for eviction of a tenant from the 
premises let for commercial use even 
if the former requires it bona fide for 
his own business purpose. The land- 
lord may seek eviction of the tenant 
on other grounds but not on the 
ground of bona fide requirement ‘for 

own business under the Delhi 
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Act, This brings out the difference 
between the scheme underlying the 
two Acts and Mr. Sanghi cannot call 
in aid the decision in Dr. Gopal Dass 
Verma (supra) in support of his sub- 
mission, The High Court was not 
right in its conclusion that the de- 
cree was passed in contravention of 
the provisions of the Act. 


20. Mr, Sanghi also submits that 
the decree in this case incorporated 
a lease for five years and in absence 
of registration under Section 17 (1) 
(d) of the Registration Act the 
decree is invalid and cannot be 
acted upon. As already pointed out 
this objection is untenable in view of 
the decision of this Court in Girdha- 
rilal (AIR 1977 SC 129) (supra), The 
question would turn on the termsof 
the compromise. After a careful con- 
sideration of the terms of the com- 
promise and the whole tenor of the 
compromise petition it is absolutely 
clear that there was no intention to 
create a lease between the parties, It 
is the dominant intention of the 
document which must guide the con- 
struction of its contents. In the reci- 
tals of the compromise petition in 
three places it is stated categorical- 
ly that “the plaintiff shall be entitl- 
ed to execute her decree against the 
defendants.” There was, therefore no 
intention to create a lease with re- 
gard to any portion of the property 
although certain arrangements had 
been entered for the intermediate oc- 
cupation of a certain portion before 
vacating that portion after expiry of 
five years. The few alterations and 
improvements agreed upon by con- 
sent were merely an arrangement for 
vacating two floors and in order to 
vacate the remaining portion after 
using it for five years. There was 
no intention whatsoever to create a 
new lease, There is, therefore no 
question of registration of the decree. 
The submission is devoid of sub- 
stance. The High Court is. therefore, 
clearly wrong in holding that a lease 
was created by the compromise and 
that the decree was ineffective on 
account of non-registration, 

21. There is nothing in the M. P. 
Act to bar an eviction from a build- 
ing if a non-residential accommoda- 
tion is genuinely required not only 
for non-residential use but also a 
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portion of it bona fide for personal 
residence, We are clearly of opinion 
that the compromise decree in this 
case is a lawful decree of eviction 
founded on permissible statutory 
ground and there are sufficient mate- 
rials to show that the trial Court ap- 
plied its mind and was satisfied that 
a valid decree under the M. P. Act 
could be passed. 


22. In the result the judgment and 
order of the High Court are set aside 
and the orders of the lower courts 
are restored. The appeal is allowed 


with costs. 
ORDER 


23. We have pronounced the judg- 
ment and order in this appeal. On 
the undertaking given by counsel on 
behalf of the respondents that they 
will voluntarily and peacefully vacate 
the ‘portion of the premises in dis- 
pute in this appeal on or before 31st 
January, 1978 and hand over vacant 
and peaceful possession to the appel- 
lant, the execution of the decree will 
be stayed till then. Meanwhile, the 
respondents also undertake to pay 
Rs. 170/- p.m. as mesne profits to 
the appellant within the first week of 
the month due, Failure to pay mesne 
profits as aforesaid will enable the 
decree-holder to execute the decree 
without reference to this Court and 
the stay of the decree will automati- 
cally stand vacated, 


Appeal allowed. 





AIR 1878 SUPREME COURT 28 
(From:— Karnataka) 

A. N. RAY C. J., M, H. BEG AND 
JASWANT SINGH JJ. 

I. L. Honnegouda, Appellant v. The 
State of Karnataka and others, Res- 
pondents. f 

Civil Appeal No. 884 of 1975 D/- 
18-1-1977. 

Constitution of India, Art, 133 — 
New plea — Appellant questioning 
validity of certain rules — Appellant 
acquiesced to the rules by applying 
for the post of Village Accountant and 
taking chance of being selected — 


Constitutionality of rules cannot be 
questioned. (Evidence Act (1872), 
S. 115). - (Para 1) 
KU/KU/A356/77/SSG 


1978 ‘Muni Lal v. Prescribed Authority (Bhagwati J.) iPrs. 1-2] S.C. 29 


Anno: (i) AI-R’s Commentary on 
Constitution of India (2nd Edn.) (vol. 
- 3) Art, 133. 

(ii) AIR, Manual (3rd Edn.) (Lol. 
10) S, 115— Notes 46, 47. 
Cases Referred: Chronological Paras 
AIR 1977 SC 876 1 


JASWANT SINGH, J.:— In v=ew 
of our judgment in Appeals Nos. 333 
and 898 to 905 of 1975 : (Reported in 
AIR 1977 SC 876) which has just b-2n 
delivered and the fact that the aprel- 
lant acquiesced to the 1970 Rules 3y 
applying for the post of the Villige 
Accountant, appearing before zhe 
Recruitment Committee for interv ew 
in 1972 and 1974 and taking a cha-ce 
of being selected, the present appeal 
which questions the constitutiona-:ty 
of Rules 4 and 5 of the 1970 Ries 
` cannot be allowed. It is accordir=ly 
dismissed but without any order as to 
costs. 

Appeal dismis- 2d. 





AIR 1978 SUPREME COURT 2 
P. N. BHAGWATI, V. R. KRISHNA 
IYER AND S, MURTAZA 

FAZAL ALI JJ. i 

Muni Lal and others, Appellant: v. 
Prescribed Authority and others, Eəs- 
pondents. 

Civil Appeal No, 857 of 1976 D/- 
20-9-1976. 

Constitution of India, Art. 226 — 
Nature and scope of High Cot-t’s 
power under — Finding on ques-:on 
of comparative hardship of land-erd 
.and tenant is a finding of fac — 
High Court cannot disturb the same 
in writ proceeding — High Ceurt 
cannot reappraise evidence and csme 
to its own conclusion different f->m 
that of the District Judge and the 
Prescribed Authority. (Par= 1) 

Anno: AIR’s Commentary on Corsti- 
tution of India (2nd Edn.) (Vol. 3) Art. 
226 — Note 7(H) 


P. N. BHAGWATI, J.:— The nly 
ground on which the decision of ihe 
High Court is challenged in this ap- 
peal is that the High Court has aot 
examined the question of compara- 
tive hardship of the landlord and the 
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tenant in rejecting the writ petition. 
of the appellant, we find that the 
prescribed authority did consider the 
comparative hardship of the landlord 
and the tenant in the light of the 
evidence before it and came to the 
conclusion that the need of the land- 
lord was greater than that of the 
tenant, The District Judge also . 
affirmed this view in appeal and 
when the matter came to the High 
Court by way of writ petition, the 
High Court also pointed out in its 
judgment that “on perusal the appel- 
late court found that the need of the 
respondent No. 3 was greater than 
that of the petitioners, This is also 
a finding of fact and it is not possible 
to disturb the same in these proceed- 
ings.” There can be no doubt that a 
finding that the need of respondent 
No: 3, landlord was greater than that 
of the appellant/tenant is a finding 
of fact and when the High Court has 
refused to interfere with this finding 
of fact, we cannot find fault with the 
High Court, even if the findings were 
wrong on the evidence before the 
Court. It is not for the High Court 
in the-exercise of its jurisdiction un- 
der Art. 226 of the Constitution to 
reappraise the evidence and come to 
its own conclusion which may be 
different from that reached by the 
District Judge or the Prescribed 
Authority. We do not. therefore, see 
any reason to interfere with the deci- . 
sion of the High Court, 


2 We accordingly, dismiss the 
appeal but in view of the facts and 
circumstances of the case, we grant 
time to the ‘appellant to vacate the 
premises on or before 30th June, 
1977. The appellant undertakes that 
he will hand over vacant and peace- 
ful possession of the premises to Res- 
pondent No. 3 also by 30th June, 1977 
and Respondent No, 3 also undertakes 
that he will use the premises for 
occupation by himself and the mem- 
bers of his family and will not let out 


- the premises or part with the posses- 


sion or occupation of the premises in 
favour of any one else for a period 
of three years from today. There will 
be no order as to costs. 

Appeal dismissed. 


30 S.C. [Prs. 1-3] 


AIR 1978: SUPREME COURT 30 
(From: Patna) 

Y. V. CHANDRACHUD, P, K. 
GOSWAMI AND P. N. 
SHINGHAL JJ. 

Nathuni Prasad Singh and others, 
Appellants v. Bishwanath Singh 

Sharma and others, Respondents. 

Civil Appeal No. 2296 of 1968, D/- 
24-3-1977. : 

(A) Bihar Land Reforms Act (30 
of 1950) S, 4 — Suit land vesting in 
State Government on 26-1-1955 — 
Decree for possession cannot be 
obtained by landlord or an owner — 
AIR 1965 S.C. 524 and AIR 1977 
SC 5, Followed. (Point conceded). 

(Para 2) 

(B) Bihar Tenancy Act (8 of 1885), 
Sch, 3, Art. 3 — Suit for possession 
of Iand and mesne profits — As per 
plaint, possession. of defendant be- 
came unlawful from a certain date 
and, therefore, Plaintiffs became 
entitled to possession — Plaintiffs 


unable. to. obtain possession by reason 


of provisions of Bihar Land Reforms 
Act — Art. 3 held not attracted as 
suit was, not filed on plea of dis- 
Possession — Plaintiffs would he 
entitled. to recover mesne profits from 
defendants. for period of three years 
before institution of suit till date of 
vesting of land in State Government 
ie. from 26-5-1950 to 26-1-1955 — 
Decision of Patoa High Court Revers- 
ed — (Civil P.C. (1908), O. 20 R. 12). 
(Paras 5, 6) 
Anno: A.I.R’s Commentary on 
Civil P.C. (8th Edn.) (Vol. 3) O. 20 
R. 12, Note tl. 
Cases. Referred: Chronological Paras 
AIR 1977 SC $ ©- 2 
AIR 1965 SC 524 : (1964) 3 
SCR 368 2 
Y. V. CHANDRACHUD, J.:— The 
appellants: brought. in the court ofthe 
Additional. Subordinate Judge of 
Begusarai a suit against the respon- 
dents and others for a declaration of 
their title in regard to certain pro- 
perty situated in the village of Mati- 
hani and for possession thereof. They 
also. asked: for mesne profits for the 
years. 1357 fasli to 1360 fasli and for 
future mesne profits, The suit was 
` decreed! by the trial court. Under 
the decree, the appellants became 
entitled as owners of the suit pro- 
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perty to recover possession thereof 
from the respondents and for mesne 
profits from the year 1357 fasli until 
recovery of possession. In an appeal 
filed by the respondents. the High 
Court dismissed the suit on the 
ground, firstly, that the appellants 
were not entitled to recover posses- 
sion of the suit property by reason 
of the provisions contained in Ss. 3, 4 
and 6 of the Bihar Land Reforms Act 
XXX of 1950, and secondly, that the 
sult was barred by limitation by 
virtue of article 3 of Sch. II of the 
Bihar Tenancy Act VIII of 1885. The 
High Court granted to the plaintiffs 
a certificate under Art. 133 (1) (a) of 
the Constitution to file an appeal to 
this Court. 

2. Mr. Desai, who appears an be- 
half of the appellants, concedes that 
the appellants cannot obtain a decree 
of possession from the respondents 
and the other defendants since under 
the Bihar Land Reforms Act, 1950, 
the suit property came to be vested 
in the Government on January 26, 
1955. Mr, Desai is right in the con- 
cession which he has made, because 
as held by this Court in Ram Ran 
Bijai Singh v. Behari Singh. (1964) 3 
SCR 363: (AIR 1965 SC 524) and 
Gurucharan Singh v. Kamla Singh 
AIR 1977 SC 5, a decree for posses- 
sion cannot be obtained by a landlord 
or an owner after the land has vested 
in the State Government, 

3. But, the learned counsel con- 
tends that the High Court was in 
error in holding that the suit is 
barred under Art, 3 of Sch, III of the 
Bihar Tenancy Act. Normally, such 
a question would be of academic in- 
terest since the appellants are not 
entitled to obtain possession cf the 
lands from the defendants, but the 
decision of this question assumes im- 
portance in this case by reason of its 
impact on the appellants’ right to > 
obtain an order of mesne profits as 
against the defendants. If the suit 
itself is barred by limitation, the ap- 
pellants cannot possibly recover 
mesne profits from the defendants. 
Tf, on the other hand, the appellants 
cannot obtain possession of the land 
by mere reason of the provisions con- 
tained in the Bihar -Land Rezorms 
Act, they may yet be entitled to re- 
cover mesne profits from the defen- 
dants from the date from which the 
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defendants’ possession became wrons- 
ful, subject to the claim being withim 
the period of limitation. It, therefor, 
becomes necessary to examine whe- 
ther, as held by the High Court, t-e 
suit can be said to be barred by limi- 
tation under Art. 3 of Sch, III of t-e 
Bihar Tenancy Act. i 


4. That article provides a period 
of limitation of two years for a swit- 
“to recover possession of land claimed 
by the plaintiff as a landlord or a 
raiyat”, and the time from which the 
period begins to run for the institu- 
tion of the suit, is mentioned in the 
third column of the 3rd schedule, as 
“the date of dispossession”, 


5. Mr. Desai may, perhaps, ze 
right that this is not a suit of the 
description mentioned in Art 3, by 
reason of the fact that the appella-ts 
did not file the suit in their capacity 
as landlords, We, however, consider 
it unnecessary to enter into that ques- 
tion, because Art, 3 seems to us to be 
inapplicable to the present suit tor 
the reason that the suit is not filed on 
the plea that the appellants have 
been dispossessed by the defendants 
in the sense in which the expression 
‘dispossession’ is used in Art 3. The 
plaint, read as a whole, is only casa- 
ble of the meaning that according to 
the appellants, the possession of the 
defendants became unlawful from a 
certain date and that, therefore, the 
appellants became entiled to recover 
possession of the suit property from 
them. The appellants have referred 
-in their plaint to certain orders pass- 
ed under S, 145 of the Code of Crini- 
nal Procedure, but those have no 
bearing on the application of Art 3, 
because the particular averment has 
been made by the appellants in ~he 
plaint only to show that by reaon 
of those orders, a cause of act on 
accrued to them to ask for possess_on. 

6. If Art. 3, which was also re_ied 
upon by the High Court to non-zuit 
the appellants, has no application, zhe 
appellants’ suit is Hable to fail for 
the reason only that they carnot 
obtain possession of the land by rza- 
son of the provisions contained in the 
Bihar Land Reforms Act and not for 
the additional reason that the suji is 
barred under the Bihar Tenancy act. 
It must, therefore, follow that the 
appellants would be entitled to re- 
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cover mesne profis from the defen- 
dants for a period of three years be- 


-fore the institution of the suit until 
the date on which the suit property 


vested in the State ‘Governmet by 
reason of the Bihar Land Reforms 
Act. We would like to make it clear, 
in order to avoid any further litiga- 
tion, that in the proceeding which is 
said to be pending in regard to the 
recovery ot mesne profits, or in such 
other proceedings as the appellants 
may hereafter institute, appellarts 
would be entitled to recover mesne 
profits from the defendants from May 
26, 1950 till January 26, 1955 only. 
For this period, the quantum of 
mesne profits shall be determined in 
accordance with law by the court 
seized of the proceeding. ‘There will 
be no order as to costs. 

‘Order accordingly. 


AIR 1978 SUPREME COURT 31 
(From: Bombay) 


H. R. KHANNA AND 
V. R. KRISHNA IYER, JJ. 

Shankar Deoba Patil (by Lrs.), Ap- 
Pellant v. Ganpatlal Sheodayal and 
others, Respondents. — 

Civil Appeals Nos. 1949 and 1950 of 
1968, D/- 23-11-1976. 

Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
1958) S. 125 — Suit filed in 1957 by 
G against S for possession of land on 
allegation that S had taken forcible 
possession of that land in 1952 — S 
took the plea that he was tenant 
under S, 6 of the Act — Reference by 
Civil Court to Tahsildar under S. 125 
for decision of question of tenancy — 
Suit having been filed in 1957 long 
before the coming into force of the 
Act, reference under S. 125 was not 
competent — Judgment of Bombay 
High Court Affirmed. (Para 6) 


H. R. KHANNA, J.:— This judg- 
ment would dispose of two Civil Ap- 
peals Nos. 1949. and 1950 of 1968 
which have been filed against the 
judgment of the Bombay High Court 
disposing of two petitions under Art. 
227 of the Constitution of India filed 
by respondent No, 1 (hereinafter re- 
ferred to as the respondent). 
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2. On November 13, 1957 the res- 
pondent filed a suit against the ap- 
pellant for possession of the land com- 
prised in field Nos. 17, 18, 19, 22 and 
24 situated in village Sawangi in dis- 
trict Yeotmal, on the allegation that 
the appellant had taken forcible pos- 
session of that land in the year 1952. 
The appellant took a plea in that suit 
that he was a tenant of the land in 
dispute under S, 6 of the Bombay 
Tenancy and Agricultura] Lands 
(Vidharbha Region) -Act. 1958 (Bom- 
bay Act 99 of 1958 (hereinafter re- 
ferred to as the Act). A prayer was 
also made by the appellant that the 
question of his tenancy be referred 
to the revenue court. The civil court 
accordingly made a reference under 
S. 125 of the Act to the tahsildar for 
the decision of the question as to 
whether the appellant had acquired 
the status of a tenant under S. 2 (32) 
read with S. 6 of the Act. 


3. A list of the tenants occupying 
the various lands was also published 
under S. 8 of the Act. In that list, 
the appellant was shown as a tenant 
of the land in dispute. The respon- 
dent filed objections to the inclusion 
of the name of the appellant in that 
list as a tenant of the land in dispute 
and prayed for correction of that list 
under S, 8 (3) of the Act. 


4. The Tehsildar went into the 
question as to whether the appellant 
was a tenant of the land in dispute 
both in the reference made to him 
under S. 125 of the Act as well as in 
the objections filed by the respondent 
to the inclusion of the appellant’s 
name in the list published under S, 8 
of the Act. In both the proceedings, 
the Tehsildar held that the appellant 
was a tenant of the land in dispute 
under S. 2 (32) read with S. 6 of the 
Act. The appeals filed by the respon- 
dent against the order of the tehsil- 
dar were dismissed by the Sub-Divi- 
sional Officer, The respondent then 
took the matter in revision before the 
Maharashtra Revenue Tribunal. The 
Tribunal dismissed both the revisions. 
The respondent thereafter filed two 
petitions under Art. 227 of the Consti- 
tution of India before the Bombay 
High Court. It was urged on behalf 
of the respondent in petition No, 243 
of 1966, which arose out of reference 
made under S. 125 of the Act, that 


A.L R. 


no referènce was maintainable under 
S. 125 of the Act, as the suit in the 
course of which that reference was 
made had been filed in 1957 long be- 
fore the coming into force of the Act. 
The High Court accepted this conten- 
tion and held that the reference under 
S. 125 of the Act was not competent. 
The orders made by the Revenue 
Courts in that reference were conse- 
quently held to be without jurisdic- 
tion and as such quashed. It was 
Observed that the various disputed 
questions would have to be decided 
by the civil court itself, 


5. Petition No, 244 of 1966, which 
related to the orders made by the 
revenue authorities in objections filed 
by the respondent to the list of ten- 
ants published under S. 8 of the Act 
was withdrawn by the respondent at 
the mg of -hearing before the High 

ourt. 


6. We have heard Mr. Lokur on 
behalf of the appellant and Mr Pillai 
on behalf of the respondent. No 
cogent ground has been urged before 
us to induce us to interfere with the 
order of the High Court in so far as 
it has held that no reference under 
S. 125 could be legally made because 
the suit in which the said reference 
was made had been filed earlier than 
the coming into force of the Act. Mr. 
Lokur. however, submits that as the 
respondent has withdrawn his peti- 
tion No, 244 of 1966 to quash the 
orders made on the objection filed by 
the respondent to the list published 
under S. 8 of the Act, the respondent 
cannot now assert that the appellant 
is not a tenant of the land in ques- 
tion. So far as this contention of Mr. 
Lokur is concerned, we are of the 
opinion that the appellant should 
agitate the same before the civil court 
when it decides the question as to 
whether the appellant is or is not a 
tenant of the land in dispute. It 
would be for the civil court to deter- 
mine the effect of the withdrawal of 
the petition No, 244 of 1966 on the 
question as to whether the appellant 
is or is not a tenant of the land in 
dispute. We further make it clear 
that the orders in so far as may 
relate to the inclusion of the name of 
the appellant in the list published 
under S, 8 of the Act which were 
sought to be quashed by means of 
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petition No. 244 of 1956, shall remain 
intact, as the petition to quash those 
orders was withdrawn by the respon- 
dent. 


7. The two appeals are disposed of 
accordingly. In the circumstances, 
we make no order as to costs of these 
appeals. 


Ord2r accordingly. 





AIR 1978 SUPREME COURT 33 
(From: Punjab and Haryana) 
P. K. GOSWAMI, N. L. UNTWALIA AND 
D. A. DESAI, JJ. 

State of Haryana, Appellant v. Jagbir 
Singh etc., Respondents. 

Criminal Appeals Nos. 189-190 of 1€77, 
D/- 7-10-1977. 

Constitution of India, Art. 136 — Ap- 
peal against acquittal — Acquittal by 
High Court in appeal against sentence of 
life imprisonment of accused for offence 
of murder — Case entirely depended on 
circumstantial evidence —- No reliance 
placed on extra judicial confession of ac- 
cused either by Sessions Judge or by 
High Court — Testimony of impor:ant 
witnesses rejected by koth courts — Pro- 
secution evidence found to be fabricated 
— Reasons given by High Court found to 
be cogent ani clinching — There was no 
other judicial alternative than to record 
acquittal — Held, High Court rightly in- 
terfered with the conviction in this case- 

: (Para 8) 


P. K. GOSWAMI, J.:— These two ap- 
peals by special leave are directed against 
the judgment and order of acquittal of 
both the accused respondents of the High 
Court of Punjab and Haryana. They had 
heen earlier convicted under S. 302/34, 
J. P. C. and sentenced to imprisonment 
for life by the Sessions Judge. The case 
depends entirely upon circumstantial evi- 
dence, 


2. The dead body of the deceased 
Naresh Kumar with several incised geping 
wounds was found on the morning of 16th 
March, 1975 which resulted in an informa- 
tion to the police by his father. The two 
accused were very friendly with the de- 
ceased and it was stated in the Firs: In- 
formation Report that the deceased was 
last seen during the previous: night with 
them. Suspicion naturally fell on them 
and investigation commenced. 
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3. The Sessions Judge detailed the cir- 
cumstances on which he -relied for the 
purpose of conviction of the respondents 
as follows: 


“From the prosecution evidence discus- 
sed above, the following circumstances 
stand proved. The two accused demand- 
ed a party from the deceased at about 
6.30 p.m. All of them took liquor and 
Bhujia of eggs outside the MALABAR 
Hotel. They then enjoyed their dinner 
in Chakor Restaurant and the two ac- 
cused along with Naresh Kumar deceased 
were last seen going towards MALIAN 
MOHALLA on motor-cycle at 10.00 P. M. 
after purchasing a packet of cigarettes and 
a betel from the shop of Sekhar Chand, 
betel seller. In the morning on the next 
day, Naresh Kumar was lying murdered 
in the Ram Lila Ground. After their 
arrest, accused were interrogated and in 
consequence of their disclosure state- 
ments, they got recovered knives Exhi- 
bits P-1 and P-2 and their blood stained 
clothes. According to the evidence on the 
record, the group of blood found on the 
clothes of the deceased and those of the 
two accused was the same and further 
injuries found on the person of the de- 
ceased could be caused with knives Exhi- 
bits P-1 and P-2. These circumstances, 
in my considered view, are sufficient to 
prove that they were the accused alone, 
who committed the murder of Naresh 
Kumar and none else”. 

4. Although prosecution relied upon 
extra-judicial confession made by the ac- 
cused ‘before Deputy Prasad (P. W. 14), 
neither the Sessions Judge nor the High 
Court placed any credence on the same. 
Both the Courts also rejected the testi- 
mony of two important witnesses, viz., 
P. W. 13, regarding extra-judicial confes- 
sion and P. W. 15 with regard to recovery 
of certain incriminating articles at the 
instance of the two accused. Thus the 
prosecution case did not emerge unscathed 
even from the hands of the Sessions 
Judge on some material aspects. 

5. Similarly a certain motive for the 
murder was sought to be established by 
producing an amorous letter Ex. P-Z in 
the hand of the deceased stated to be pro- 
duced before the police by accused Sar- 
wan Kumar on 18-3-1975. This letter, on 
its face, was not addressed to any person 
by name and was alleged by the prosecu- 
tion to be intended by the deceased for 
the step-mother of Sarwan Kumar thus 
furnishing-a motive for the murder, There 
was no attempt, whatsoever, by the pro- 
secution te establish that the unnamed 


ane 
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addressee of the letter could at all be the 
_step-mother of the accused Sarwan. This 
was all about the motive. 


6. The High Court found a very serious | 


infirmity in the entire. prosecution case 
from an admission which had been made 
earlier by Sukhbir Singh (P. W. 18), the 
father of the deceased: From that state- 
ment the: High Court found that, Sukhbir 
Singh had admitted that the accused were 
arrested by the police in this case on 16th 
March, 1975, the very day the dead body 
of his son was found at the Ramlila 
ground, . If the. arrest of the, accused on 
16th March is true, as stated by Sukhbir 
Singh, not. only. the extra-judicial confes- 
sion of the accused before Deputy .Prasad 
on 18-3-1975 but also the recoveries. of 
the blood-stained clothes and_ kirpans 
made by the police,.on 18-3-1975 follow- 
ing the alleged statements of the. accused 
-lose. all credibility. This is the principal 
. ground on which the High Court came to 
the conclusion that there was “padding” 
in the prosecution case and that certain 
evidence was fabricated in order to im- 
plicate the accused, 

7. There was a further fact which the 
High Court took. into consideration. Narain 


Das. (P. W. 7) and Shekhar Chand (P. W. 8) ` 


stated that-the accused were last seen at 
10.00 .P: M. on. 15th March with: the de- 
ceased who was then wearing ‘bush-shirt 
and pants”. : At: the post-mortem the doc- 
tor found “a shirt’ and pullover. on the 
dead body”. The High Court: therefore 
tightly observed that possibility was not 
ruled out that the deceased went else- 
where with. others after changing ‘his 
dress after he was last seen: by Dens wit- 
nesses with the accused. 

8. The High Court gave: proper con- 
sideration to all the reasons ‘given by the 


Sessions Judge and’ when the main planks . 


in the circumstantial evidence gave way 
no conviction could: be sustained. We 
‘|find that the reasons given by- the High 
Court for its conclusions are cogent and 
clinching and there was no other judicial 
alternative than to record an acquittal. 
The High Court has rightly interfered 
\with the conviction in this case. . There is 
no merit in these appeals „which are dis- 
missed.. Both the accused shali be set at 
liberty forthwith, 

- Appeals’ dismissed. 


Bhagwan Bux Singh v. State of U. P. (Fazal Ali J.) 


A. E.R, 
AIR 1978 SUPREME: COURT 34 
; (From: Allahabad) 
: S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 
Bhagwan. Bux Singh and’ anothér, A> 
pellarits v. The State of Uttar Pradesh, 
Respondents, 
Criminal Appeal No. 161 of 1976, D/- 
27-9-1977. l 
(A) Penal Code (45 of 1860), S. 302 — 


` Conviction and sentence under — Inter- 


ference by Supreme Court, when. -called 


for. 

Where thé twò Courts of: fact carefully 
scanned the evidence and came to thè 
conclusion that the prosecution case thet 
the deceased was murdered by the appel- 
lant A was proved ‘beyond reasonable 
doubt and where there were no reasons 
to disbelieve the evidence of the three in- 
dependent. and natural witnesses and the 
F. I. R. giving broad details of the occur- 
rence was also lodged within half hour 
of the incident, 


Held that the conviction did not call 
for any interference. In view of the faci 
that appellant was. sentenced to death 2} 
years ago and in the peculiar circum- 
stances of the case, sentence of death was 
commuted, to imprisonment for life, 

~ (Paras 2, 4, 53 

(B) Penal Code. (45 of 1860), Ss., 302. and 
34 — Allegation in F. I. R. against appel- 
lant B was that he caught, hold of hands 
of deceased and said that he would. be. set 
right — No evidence to show that he, did 
so for purpose of aiding the other person 
in assaulting deceased — No reliable evi- 
dence to show appellant’s participation in 
the assault on deceased — Held that ap- 
pellant’s .convicitcn under S. 302' read 
with S. 34 could not þe sustained. Deci- 
sion of- Allahabad: High Court, Reversed. 

(Pata 3) 

FAZAL ALI, J.:— The appellant No. 1 
Bhagwan Bux Singh has been convicted 
under S. 302 and sentenced to death, while 
Mohan Singh appellant No. 2 has been 
convicted under S. 302/34, I P:.C., for 
having aided the appellant No. 1 in 
causing the - death of the deceased, and 
sentenced to imprisonment for life. The 
trial court :as ‘also the High Court have 
given’ full. marration of the prosecution 
ease, -which appears to be the result’ of 
an. old family feud between the parties. 
The murder of the deceased took place on 
the 9th October at about 6 p. re. in a bazar 
when Mohan Singh appears to have énter~ 
A acc a a a RT 
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ed into an altercation ‘with the deceased 
and caught held of ‘him, and thereafter 
the appellant No. 1 inflicted several banka 
fa sshanp. cutting instrument) blows on 
the various parts of the body of che 
deceased, as a result of which he <ell 
down and died. There are as meny 
as mine incised injuries on the various 
parts of the body of the deceased, 
particularly fhe skull, and according to 
the doctor, the death of the deceased was 
due to shock and haemorrhage caused by 
the skull injury. 


2. The defence was that the deceased 
was assaulted by somebody else and the 
appellants have been falsely implicated 
due to ‘he enmity. Both the courts be- 
low have carefully scanned the evidence 
and have came to ‘the conclusion that the 
prosecution case ïs- proved’ beyond reason- 
able doubt. The High Court has repelled 
almost -all-the arguments and comments 
that were made apainst the prosecution 
evidence and found that the deceased 
was mundered by appellant No. 1, as al- 
sleged by ithe prosecution. In these cir- 
cumstances, therefore, we do not see any 
reason to - disbelieve the evidence of 
P. Ws. 4, 9 and 10 who are indepencent 
and natural witnesses and have been be- 
lieved by the two Courts of fact. The 
E. I. R. was also lodged promptly within 
half an hour.of the incident, and the 
broad details .of the occurrence are men- 
tioned therein. We. are, therefore, setis- 
fied that the conviction of appellant N>. 1 
does not call for any interference, 

3. As regards appellant No. 2, Mohan 
Singh, it appears from the F. I. RB. ‘chat 
he was not catching hold of fhe hands of 
the deceased at the time when the de- 
ceased was being assaulted "by appel_ant 
No. 1 as is. the prosecution case deve‘op- 
ed in the court. In the F. I. R. all shat 
is stated is as follows : — 


“In the meantime Bhagwan Beksh 
Singh alias Pahari and Mohan Singh sons 
of Putai Singh, Thakur, residents of the 
village came to the shop of Munna. Mchan 
Singh caught hold of the ‘hands of my 
brother Mahipal Singk and said that as 
he did not agree for compromise he would 
be set right.” 

All that is said is fhat -Mohan Singh 
merely caught hold of Mahipal Singh and 
said that he would be set right. There is 
no allegation whatsoever that when ap- 
pellant No. 1 opened the banka assault 
on the deceased, Mohan Singh in any way 
aided or abetted the first appellant, Even 
in his evidence, P. W. 4, when asked as 
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to what had. happeried at the time of oc- 
currence; staten thus :— 


“In the no Bhagwan “Baksh ac- 
cused ‘started assaulting Mahipal Singh 
deceased with Banka. At that time Mahi- 
pal deceased was towards south from the 
shop of Munna. Mahipal, fell down 
wounded on the ground and the cycle also 
fell on the ground,” — 


Here also; there is no mention that Mohan 
Singh had caught hold of the hands - of 
the deceased for the purpose of aiding 
the appellant No. 1. Thus, there is no 
reliable evidence to show the participa- 
tion of appellant Mohan Singh in the as- 
sault ‘on the deceased, and in these cir- 
cumstances, therefore, S. 34 would have 
no application so far as” appellant ‘No, 2 
îs concerned. 

4. As regards the question of sentence} 
of the appellant No. I is concerned, in, 
the peculiar circumstances of the case and: 
having regard, particularly,- to the fact! 
that the. said appellant was sentenced to; 
death 24 years ago, we feel that the ex- 
treme penalty of death is not called for 
and shauld be commuted to imprisonment. 
for life. 

5- For these reasons, therefore, we 
allow the appeal of Mohan Singh, -appel-| 
lant No. 2 and acquit him of the charge: 
framed against him. So far as appellant 
No. 1 is concerned, his conviction under, 
S. 302 is upheld but his sentence is com-| 
muted to life imprisonment, and his ap-! 
peal is allowed to the extent indicated’ 
above, 

: -Order accordingly. 


AIR 1978 SUPREME COURT 35 

j (From: Allahabad) 

S. MURTAZA FAZAL ALI AND 

_ JASWANT SINGH, JJ. 

Karam Ali, Appellant v. State of 
U. P., Respondent. 

Criminal Appeal No. 259 of 1977, 
D/- 24-10-1977. i 

Constitution of India, Art. 136 — 
Special leave in Criminal Cases 
Leave confined to question of 


neea 


sen~ 


-tence — Appellant sentenced to death 


for brutal murder of his brother’s 
wife -—- Non-compliance with Section 
235 (2) of Criminal P. C. — Appel- 
lant, sole earning member of his 


KU/KU/E214/77/SSG 


36.8. €. 


family having 3 daughters and 2 
sons (all minors) — Sentence of death 


commuted to one of imprisonment 

for life — Duty of Sessions Judge 

under S. 235 (2), Cr, P. C. pointed. 
(Para 2) 


Anno:— (i) AIR Commentary on 
Constitution of India (2nd Edn.) 
(Vol, 3) Art, 136— Note 10 (A). ` 

(ii) AIR Commentary on Criminal 


P. C. (7th Edn.) (Vol. 2) S. 235 — 
Note 1. 


S. M. FAZAL ALI, J.:-- The ap- 
pellant has been convicted under 
Section 302, Indian Penal Code and 
sentenced to death for causing the 


death of his brother’s widow, Smt. 
Nazira. Special leave was ` granted 
by this Court in this case confined 


only to the question of sentence. 


2. Mr. Bana appearing for the ap- 
pellant has submitted that the Ses- 
sions Judge has not complied with 
the provisions of Section 235 (2) of 
the Code of Criminal Procedure, 1973 
and given an opportunity to the ap- 
pellant on the question of the impo- 
sition' of the sentence. It appeärs 
that àfter passing the order of con- 
viction the Sessions Judge’ records in 
the order sheet that he has heard 
the accused on the sentence and 
then proceeds to pass the sentence 
of death, The leared Sessions Judge 
should have postponed the proceed- 
ings after passing the order of: con- 
viction and given an opportunity to 
the accused to produce evidence of 
circumstances which may lead the 
court to pass a lesser sentence. The 
Sessions Judge has also not recorded 
the statement of the accused after 
recording the order of conviction, It 
appears from the evidence of P. W. 
1, Bashir, that the accused had three 
daughters and two sons, all of whom 
are minors and he happens to be 
the sole member earning for the 
family. Having regard to the econo- 
mic condition and special circumstan- 
ces of this case, we do not think 
that this is a fit one in which the 
extreme penalty of death is called 
for. While we agree with the courts 
below that this was a case of brutal 
murder, yet, having regard to the 
facts and circumstances mentioned 
jabove, -we. would: commute: the sen- 


Bhaiyan v. -State of M. P. 


A.1. R. 


tence of death to that of imprison- 
ment for life. The appeal is accord- 
ingly allowed to this extent. 


Appeal allowed accordingly. 


AIR 1978 SUPREME COURT 36 
(From: Madhya Pradesh)* 
V. R. KRISHNA IYER, 
S. MURTAZA FAZAL ALI 
AND JASWANT SINGH, JJ. 


Bhaiyan and another, Appellants 
v. The State of Madhya Pradesh, 
Respondent. i 

Criminal Appeal No, 243 of 1972, 
D/- 14-10-1977. 

Constitution of India, Art. 136 — 
Appeal by special] leave against con- 
viction — Guilt of appellant not 
supported by evidence — Convictions 
set aside by Supreme Court. Crimi- 
nal Appeal No, 23 of 1972, D/- 
25-2-1972 (Madh Pra), Reversed. 

Although in an appeal under Arti- 
cle 136 of the Constitution, the Sup- 
reme Court does not normally re- 
appraise the evidence and interfere 
with the finding of the lower court 
as to the guilt or innocence of the 
accused yet where the evidence is 
such that no tribunal could legiti- 
mately arrive at the inference that 
the ‘accused is guilty, it would not 
hesitate to set aside the conviction. 
Thus where the conclusions arrived 
at by the trial Court with regard to 
the guilt of the appellants are noi 
supported by evidence and have re- 
sulted in gross failure of justice, it 
is the bounden duty of the Supreme 
Court to quash the convictions of the 
appellants. Criminal Appeal No. 23 of 
1972, D/- 25-2-1972 (Madh Pra), Re- 
versed. AIR 1957 SC 589, Foll. 

(Para 9) 

What seems to have weighed with 
the trial Court in holding that the 
appellants were the confederates of 
other accused and that they are vica- 
riously liable for the murder of the 
deceased are the three  circumstan- 


ces, namely (1) the appearance of the 


appellants at the cross roads shortly 
after one of the accused accosted the 


*(Criminal Appeal No. 23 of 1972, D/- 
‘25-2-1972 (Madh Pra)). 
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deceased and engaged kim in the con- 
versation, (2) their disappearance. from 
the scene of occurrence immediatel7 
after the infliction of the fatal injury 
on the abdomen of the deceased b7 
another accused and (3) the narratio~ 
by the deceased to his wife of th= 
circumstances leading to the inflictio= 
of the injury on his abdomen implF 
cating the appellants, In the absence 
of the evidence showing preconcerz 
between the appellants and the resi 
of the accused, the fact that the ar- 
pellants also reached the cross roac3 
shortly after the arrival at thet 
place of other accused or that the 
ran away after the incident is net 
sufficient to establish their guilt, i 
is not improbable that the arrival ef 
the. appellants at the intersection - ef 
the roads as alleged may be pure‘y 
an accidental coincidence. The rum- 
ning away of the appellants from ths 
spot on seeing the ghastly inciderct 
is also not incompatible with their 
innocence, It may well be that the 
political animosity existing between 
them and the deceased may have er- 
gendered a legitimate fear in ther 
mind that they might not be falsely 
implicated in the affair. (Para 18) 
As regards the dying declaration 
there are serious discrepancies ard 
the account. given in that behalf =y 
various prosecution witnesses makes 
it unsafe to rely on it in so far as 
the appellants are concerned. In tne 
circumstances the evidence is unsats- 
factory and does not establish trat 
the appellants were the members of 
unlawful assembly or that the C:- 
ceased was murdered in prosecution 
of the common ‘object of the appel- 
lants and the other accused. As such 
the conclusion arrived at by the 
lower courts in so fer as the gt lt 
of the appellants is concerned was 
wholly unjustified and unreasonaEle 
and the conviction of the appellarts 
cannot be sustained. (Para 15) 
Anno:— AIR Comm. . Constitution 
of India, Art. 136, N. 10A. 
Cases Referred: Chronological Pazas 
AIR 1957 SC 589:1959 SCR 8&4: 
1957 ‘Cri LJ 889 9 


Mr, S. Balakrishnan, Advocate, for 


Appellants;-Mr. I. N. Shroff, Ad.o- 
cate, for Respondent. _ 
JASWANT SINGH, J.:— Bhaiwan 


and Dibia alias Devideen who were 
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tried along with three others by the 
additional Sessions Judge, Chhatarpur, 
Madhya Pradesh, and found guilty 
by him of rioting under Section 147 
of the Indian Penal Code as well as 
constructively responsible for the 
murder of one Harprasad Mishra 
alias Bape, aged 55, a resident of 
Garhi Malehra, under Section 302 
read with Section’ 149 of the Penal 
Code and each of whom was award- 
ed rigorous imprisonment for two 
years under the first count and im- 
prisonment for life under the second 
count and whose convictions and sen- 
tences under both the counts have 
been maintained on appeal by the 
High Court of Madhya Pradesh have ° 
come up in further appeal (by spe- 
cial leave) to this Court against their 
aforesaid convictions, and sentences. 


2. The prosecution case in brief 
is that bad blood existed for some 
time past between the deceased, who 
was a staunch supporter of Congress 
Party and the appellants and their 
co-accused who were supporters of 
Jansangh Party. As a result of stre- 
nuous endeavours made by the de- 
ceased, there was a re-election of the 
Gram Panchayat at Garhi Malehraon 
August 15, 1970, at which Brij Bi- 
hari Chourasia and Devi Singh, who 
belonged to the party of the deceas- 
ed were elected as Sarpanch and Up- 
Sarpanch respectively of the Pancha- 
yat defeating their rival candidates, 
namely Munna Patel, who has been 


acquitted by the trial Court, and 
Ashok Vakil, who were sponsored 
and supported by the rival political 


party. The victory of the Congress 
candidates at the aforesaid election 
deepened the political cleavage and 
led to complaints and counter com- 
plaints by and against some members 
of the aforesaid factions including 
the appellants necessitating initiation 
by the Police against them of pro- 
ceedings under Sections 107/117 cf 
the Criminal Procedure Code, Appre- 
hending danger to his life, the de- 
ceased, shifted to Chhatarpur in 
February, 1971, but as he did not re- 
move his family to that place, he 
paid weekly visits to Garhi Malehra. 
On April 19, 1971, he came to Garhi 
Malehra from Chhatarpur, and ac- 
companied by Dindayal (P. W, 1), a 
close neighbour of his, he went out 
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in the evening to the local market to 
see some acquaintances. At about’ 7.30 
P.M. when after meeting S. I, Mang- 
leshwar Singh and Bihari Baniya, the 
deceased and -Dindayal (P. W. 1) 
were returning to their houses, they 
saw Shankar .and Babua, absconding 
accused and Abdulla, another . co-ac- 
cused standing: at the bifurcation of 
the roads near the shop of Jamuna 
Barai which was closed at that time. 
When the deceased © accompanied by 
Dindayal (P. W. I) got near «the 
place where the aforesaid ` accused 
were standing, he was accosted -and 
offered tobacco and engaged-in con- 
versation by Shankar, the absconding 
accused, While. thus engaged, ‘the 
deceased and his companion, ‘Dinda- 


yal (P. W. 1) and Shankar, Abdulla ` 


and Babua proceeded ahead, ‘The ‘ap- 
pellants also joined the party after 
` it had covered a distance of 10 or. 15 
‘paces, On reaching: the Alea 
of the roads, Shankar ‘took the ~ 

‘ceased unawarés.and placing his bead 
around the latter’s neck feli him on 
the ground and started snatching the 
gun which he ..(the deceased) was 
carrying, In the meanwhile, Abdulla 
got on the chest of the deceased 
and Shankar exhorted -Dibia -and 
Bhaiyan to guard the road. Dindayal 
(P. W. 1) thereupon asked the ac- 
cused as to what they were- up to. 
At this, Babua, one of the absconding 
accused, gave.a kick “to Dindayal 
who being a patient of gout, fell 
. down, Thereafter Abdulla | whip- 
ped out a "Karol? (dagger) and plung- 


‘ed it in the abdomen of the deceas- . 


ed as a result whereof his intestines 
came.out and blood started sprout- 
ing from the injury. Dindayal, who 
was completely dazed, started raising 
an alarm on-hearing which Ramdas 
(P. W. 2), nephew of the deceased, 
and Binna Bai (P. W. 14); 
the deceased, rushed to the scene of 
occurrence. All the accused then fled 
‘away towards the house of Ashok 
Vakil. Ramdas (P. W. 2) ‘ran after 
the accused for .some distance shout- 
ing “catch hold of the scoundrels” but 
he had to abandon ‘the pursuit when 
Shankar turned round and aiming 
the gun in his direction . threatened 
to kill him. Dindayal (P. W. 1) . and 
Ramdas (P. W. 2) carried the deceas- 
ed, to his house and sent for 


.side from umbilicus and 3”: 


wife of. 
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Dr. Dwarka. On reaching his house Dut 
before- the arrival of the doctor, the 
deceased narrated: the circumstances 
leading to- the injury on his ` abdo- 
men to his wife, Binna Bai (P. W. 
14) in the presence of Dindayal end ` 
Ramdas. On seeing the ‘condition of, 
the déceased,; Dr, Dwarka, who ar- 
rived at the house of the- former 


shortly after he had made the afore- 


Said declaration, advised Dindayal 
(P. W..1) to reriove the deceased to 
Chhatarpur hospital for- urgent surzi- 
cal treatment, Acting on this ad- 
viċe, the deceased was taken in a 
bus ‘to the Hospital where Dr. S. S. 


‘Saxena (P.W.17) examined him and 
found a stab wound on the left side 


of his. ‘abdomen at the level of the 
umbilicus. ': The doctor ‘also found 
the intestines and mesentery of the 


‘deceased coming out, his pulse and 
„blood pressure not ` recordable, his 
- Tespiration: . shallow and his face 


turnéd pale. . The -doctor gave neces- 
Sary injections to the deceased and 
had him carried to the . operation 
theatre. The treatment administered 
to the deceased did’ not, however, im- - 
prove his condition and: he succumb- 
ed to his wound at 9:30 P.M. Thers- 
after, Dindayal (P. W. 1) went to 
the Police Post:at Garhi.Malehra and 
lodged report (Exh. P. 1).. . 


3. On the following day at about ` 
10.00 A.M., Dr. Kishan Dayal Khare, 
Medical Officer, District’ Hospital, - 
Chhatarpur (P: W. 27). conducted 
autopsy on the body of the’ deceased 
and observed: ` . 


“An- incised wound 23/2” x 1" x 
abdominal cavity deep on ie left 
side òf the abdominal wall 5” trans- 
versely away laterally on ` the. left 
above 
the anterior superior iliac spine left 
side. Small gut loop omentum and 
mesentery coming out of the wound— 
All the layers of the abdominal wall 
cut and marked -extravasation of 
blood in the tissues.” 


4. On internal examination, 
doctor found the spleen 
of the 
through. 


5: In -the ‘opinion oF doctor 
Khare, the aforesaid. injuries were. 
ante-mortem and’ were caused ` by 
some sharp edged’ weapon. The doc- 


the 
substances 
deceased cut through and 
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tor further opined that the death cf 
the deceased was due 
internal haemorrhage and shock. 

6. At the instance of 
accused, who surrendered to the Pc- 
lice on May 5, 1971, Karoli, Article 1 
hidden underneath -a large ` size 
stone on the slope of a hillock be- 
tween Hanuman Toriya and  Circu:t 
House was recovered and seized vide 
Exhibit P-21 but on being sent to 
the Chemical Analyser and the Serc- 
logist, it was not found to be stained 
with human blood. 

7. After the usual investigation, 
the appellants were proceeded against 
along with Abdulla and two others 
in the Court of Additional District 
Magistrate, Chhatarpur, who commi;- 
ted them.to the Court of Session to 
stand their trial for various offences 
which culminated in the conviction of 
Abdulla under Sections 302 and 143 
of the Indian Penal Code and of the 
appellants, as stated above. 


8. The learned:counsel appearing 
on behalf of the appellants has urg- 
ed that the case against the appel- 
lants has been cooked up on az- 
count of the political animosity exist- 
ing between the aforesaid two faz- 
tions, that the. materia] adduced in 
the case has been completely misa>- 
preciated leading to grave miscar- 
riage of justice, that there is not an 
iota of legal evidence to connect the 
accused with the commission of the 
offences for which they have 
hauled up, and that it has not at all 
been established that the appellarts 
were the confederates of Shankar, 
Abdulla and Babua and that the ce- 
ceased was murdered in prosecution 
of the common object of the accused. 

9. Although in an appeal uncer 
Art. 136 of the Constitution, this 
jCourt does not normally re-appra-se 
the evidence and interfere with the 
finding of the lower court as to the 
guilt or innocence of the accused vet 
where the evidence is such that no 
tribunal could legitirnately arrive at 
the inference that the. accused is 
guilty, it would not hesitate to set 
aside the conviction. (See Bhagwan 
Das v, State of Rajasthan, 1959 SOR 
854: (AIR 1957 SC 589)). As an exa- 
mination of the printed record of -he 
present case reveals that the conctu- 
sions arrived at by the trial court 


Bhaiyan v, State of M. P. Jaswant Singh J.) 


to extensive 


Abdulla,’ 


been . 
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with regard to the. guilt of the ap- 
pelilants are not supported by evi- 
dence and have resulted in gross 
failure of justice, we consider it our 
bounden duty to quash the convic- 
tions of the appellants, 


“10. A close scrutiny of the state- 
ments of the three prosecution wit- 


nesses,. namely Dindayal (P. W. 1), 
Ramdas (P. W. 2). and Binna Bai 
(P. W. 14) on whose testimony the 


prosecution case against the appellants 
mainly hinges does not disclose that 
the appellants surrounded the deceas- 
ed or that they made any assault or 
inflicted any. injury on him or that 
they barred the road or prevented 
Ramdas (P. W. 2) from pursuing the 
rest of the accused at the behest of 
Shankar accused or that they com-. 
mitted any other overt act which 
may go to indicate their complicity 
in the commission of the murder. 
What seems to have weighed with the 
trial court in holding that the appel- 
lants were the confederates of 
Shankar, Abdulla and Babua, ac- 
cused and that they are vicariously 
liable for the murder of the deceased 
are the three circumstances, namely 
(1) the appearance of the appellants 
at the cross roads shortly after Shan- 
kar accused accosted the deceased 
and engaged him in the conversation 
as stated above, (2) their disappear- 
ance from the scene of occurrence]. 
immediately after the infliction of 
the fatal injury on the abdomen of 
the deceased by Abdulla, accused and 
(3) the narration by the deceased to 
his wife of the circumstances leading 
to the infliction of the injury on his 
abdomen implicating the appellants. 
Now in the absence of the evidence 
showing pre-concert between the ap- 
pellants and the rest of the accused. 
the fact that the appellants also 
reached the cross roads shortly after 
the arrival at that place of Shankar, 
Abdulla and Babua, accused or that 
they ran away after the incident, is 
not sufficient to establish their guilt. 
It is not improbable. that the arrival 
of the appellants at the intersection 
of the roads as alleged may be purely 
an accidental coincidence. The run- 
ning away of the appellants from the 
spot on seeing the ghastly incident 
is also not incompatible with their 
innocence, It may well be that the 





40 S.C. 


political animosity existing -between 
them and the deceased may. have 
engendered a legitimate fear in their 
mind that they might not: be falsely 
implicated in the affair. ; 


11. Turning to the dying declara- 
_tion, we find that there are serious 
discrepancies in the account given’ in 
that behalf by Dindayal, Ramdas and 
Binna Bai, prosecution | witnesses 
which makes it unsafe to rely on it 
in so far as the appellants are con- 
cerned, Whereas according to Din- 


`: dayal (P.W. 1), the deceased said to 


his wife Badiwali, “Shankar, Babua, 
Abdul, Bhaiyan and Dibia have 
struck me. Abdul thrust Karoli and 
Shankar’ snatched the gun”, Ramdas 
(P. W. 2) has given the following ver- 
sion of the dying declaration made 
by the deceased:— 

“These five accused persons i.e. 
Shankar, Babua, Abdul, Dibia and 
Bhaiyan had surrounded (me), Shan- 
kar threw me on the ground and 
Abdul has stabbed Karoli (i.e. dagger) 
in the stomach and Shankar snatched 
the gun and Ajudhi, Munna and 
‘Ashok have fulfilled their desire as 
they have got me killed by the 
scoundrels.” 

12. The following part of the 
statement made by Binna Bai (P. W. 
14) in regard to the dying declaration 
is also worth quoting:— 

“These persons i.e. Bhaiyan, Dibia, 
Shankar, Babua and Abdulla sur- 
rounded me and Abdulla stabbed with 
a dagger and Shankar snatched away 
the rifle and Ashok Vakil, Munna 
Patel and Ajodhya Neta used to give 
me threats that they would get me 
killed and they fulfilled their desire 
as they got me killed by the scound- 
rels.” 

13. Again as already indicated, the 
evidence of Dindayal (P.W.1) and 
Ramdas (P. W.2) who claim to be eye 
witnesses of the occurrence far from 
lending corroboration to the dying 
declaration in so far as the assault on 
the deceased andthe participation of 
the appellants in the commission of 


the murder is concerned wholly 
belies it. is 
14. It is also queer that although 


according to the prosecution the dying 
declaration was made by the deceased 
in the presence of Dindayal (P. W. 1), 


there is not a whisper of it in the 


Addi, 1.-T. Commr., Gujarat v. Gurjargravures Ltd.. 
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report (Exh. P, 1) which the witness 
lodged at the Police Post, soon after 
the death of the deceased within 
hours of the occurrence. 


15. The evidence as analysed 
above is manifestly unsatisfactory 
and does not establish that the ap- 
pellants were the members of unlaw- 
ful assembly or that the deceased 
was murdered in prosecution of the 
common object of the appellants and 
of Shankar, Abdulla’ and Babua, 
accused. We are accordingly satisfied 
that the conclusion arrived. at by the 
lower courts in so far as the guilt of 
the ‘appellants is concerned was 
wholly unjustified and unreasonable 
and the conviction of the appellants} 
cannot be sustained. ` 


16. For the foregoing redsons, we 
allow the appeal, set aside the con- 
victions and sentences recorded 
against and imposed on the appel- 
lants and direct that they be set at 
liberty forthwith unless their deten- 
tion may be required in connection 
with some other offence, 


Appeal allowed. 


AIR 1978 SUPREME COURT 40 
(From: 1972 Tax L.R, 742 (Guj)) 
A, C. GUPTA AND : 
P. N. SHINGHAL, JJ. 
The. Addl, Commissioner of Income 
Tax, Gujarat, Appellant v. M/s. Gur- 
jargravures Pvt. Ltd., Respondent. 
Civil Appeal No, 1655 of 1972, D/- 
8-11-1977. 


Income-tax Act (1961), S. 251 — 
Profit exempt from tax under S. 84 
— Claim not made by assessee before 
I. T. Officer nor was there any mate- 
rial on record supporting such claim 
— Appellate Assistant Commissioner 
cannot entertain claim raised for 
first time. 1972 Tax LR 742 (Guj), 
Reversed, - : 


The assessee company carrying on 
business of copper engraving and 
manufacturing of labels, appealed to 
the Appellate Assistant Commissioner 
against an order of assessment made 
under S. 143(3) of the Act and one 
of the grounds of appeal was that the 
Income-tax, Officer had erred in not 
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giving the assessee any benefit umcer 
S. 84 of the Act. The assessment y=ar 
was 1963-64, No claim however 3ad 
been made before the Income-tax 
Officer when he completed the assess- 
ment that the assessee was entitlec to 
an exemption in respect of a porlon 
of its profits under S. 84. The Apgel- 
late Assistant Commissioner, dismissed 
the appeal on the ground that the 
question of error on the part of the 
Income-tax Officer did not arise as 
no claim for exemption under S. 84 
had been made before him, The Tri- 
bunal took a different view and held 
that “since the entir2 assessment vas 
open before the Appellate Assistant 
Commissioner” thera was no “reecon 
‘ for not entertaining the claim of the 
assessee”. The Tribunal accordirsly 
directed the Income-tax Officer to 
allow appropriate relief under S. & of 
the Act. In the subsequent years the 
assessee asked for exemption urder 
S. 84 and the Income-tax Offecer 
accepted the claim. This deci::on 
was affirmed by the High Court on 
reference. : 

Held, that- the High Court was in 
error in answering the reference 
in the affirmative. 1972 Tax LR 742 
(Gui), Reversed, AIR 1962 SC 136; 
AIR 1958 Bom 35 and AIR 1968 5C 
153, Rel. on. (Pare 6) 

It is not correct to say that if an 
item of income is taxed, the ques-.on 
of its non-taxability should be ta=en 
to have been considered by the In- 
come-tax Officer though no sich 
claim was made before him by zhe 
assessee. The High Court was also 
wrong in assuming that a cerain 
portion of the profit was exempt fom 
tax under S. 84, There was no kasis 
for the assumption in the staten ant 
of the case drawn up by the Tr bu- 
nal. What appears to have teen 
admitted was that in the years sucse- 
quent to the assessment year in q7es- 
tion, relief under S. 84 had been 
allowed to the assessee, But fom 
this it cannot be assumed that the 
prescribed .conditicns justifying a 
claim for exemption under the =ec- 
tion were also fulfilled in an eavlier 
year. f (Pars 5) 
_ In the case in question neither any 
claim was made before the .Inccme- 
tax Officer, nor was there any wate- 
rial on. record supporting suck a 
claim, Therefore, on the facts of the 
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case the High Court ‘should have 
answered the reference in the nega- 
tive. : (Para 6) 
tr ta 3 AM I. T. Act (1961), S. 251, 
Cases Referred: Chronological Paras 


AIR 1968 SC 153: 66 ITR 443 5, 6 
AIR 1962 SC 1086 : 44 ITR 891 3, 6 
AIR 1958 Bom 35:31 ITR 409 3, 5 


M/s. B. B. Ahuja and R. N. 
Sachthey, Advocates, for Appellant; 
Mr. G. L, Sanghi, ` Sr. Advocate, 
(M/s. Ravinder Narain, D. N, Mishra, 
J. B. Dadachanji & O. C. Mathur, 
Advocates, with him), for Respondent. 

GUPTA, J.:— This appeal by the 
Additional Commissioner of Income- 
tax, Gujarat, I, Ahmedebad, on a cer- 
tificate under Section 261 of the In- 


come-tax Act, 1961 granted by the 
Gujarat High Court; raises a ques- 
tion relating to the powers of the 


Appellate Assistant Commissioner in 
disposing of an appeal, 

2. The respondent, a company car- 
rying on the business of copper en- 
graving and manufacturing of labels, 
appealed to the Appellate Assistant 
Commissioner against an order of 
assessment made under S. 143 (3) of 
the Income-Tax Act, 1961, and one 
of the grounds of appeal was that 
the Income-tax Officer had erred in 
not giving the assessee any benefit 
under Section 84 cf the Act. The as- 
sessment year was 1963-64. No claim 
however had been made before the 
Income-tax officer when he complet- 
ed the assessment that the assessee 
was entitled to an exemption in res- 
pect of a portion of its profits under 
Section 84. The Appellate Assistant 
Commissioner dismissed the appeal on 
the ground that the question of er-~ 
ror on the part of the I.-T. Officer 
did not arise as no claim for ex- 
emption under Section 84 had been 
made before him. The Tribunal 
took a different view and held that 
“since the entire . assessment was 
open before the Appellate Assistant 
Commissioner” there was no “reason 
for not entertaining the claim of the 
assessee.” The - Tribunal accordingly 
directed the Income-tax Officer to al- 
low appropriate relief under Sec. 84 
of the Act. It is on record that in 
the subsequent.- years, the ` assessee 
asked for exemption under Section 84 


42 S.C. [Prs. 2-5] Addl. 1.-T, Commr: 


and the Income-tax’ officer aecepted 
‘the claim; On these facts the Tribu- 
nal referred the following question 
to. the: High Court at the instance of 
the Commissioner of Income-tax:: ` 


‘Whether on the facts.and in. the 


circumstances of the -case it was 
competent for the Tribunal to hold 
that the Appellate Assistant Commis- 
sioner should have entertained the 
question of relief under Sec. 84, and 
to direct- the _Income-tax “officer: to 
_allow necessary relief?” 

The High Court answered the ques- 
tion in the affirmative.” The correct- 
ness of this decision is questioned 
before us by ‘the- ‘Revenue, 

_ 3. Referring’ to` ai- number of 
authorities including: the decision. of 
` this Court in Commr. of Income-Tax 


v. Shapoorji Pallonji - Mistry, “44 FTTR: 
and "the. 


891: (AIR 1962 SC ` 1086) 
case of Nartröndas ` Manordass v: 
Commr. 'of Income Tax, 31 TTR 409: 


{AIR 1958 Bom -35) decided by the 


Bombay High Court, the High -Court 
found it well settled that the vari- 


` ous items ‘of income ‘or deductions 
which have been ` subjected _ to the: 
‘process of assessmént constitute ‘-the 


subject-matter -of ' ` assessment; . and 
that if there is. any item of- income 


or claim for deduction. which is not 


processed by the Income-táx Officer, 
it would not be a part of subject- 
matter of assessment and the Appel- 
late ‘Assistant ‘Commissioner would 
not have the power to consider and 


process it in an appeal preferred by = 
decisions, 


the -assessee. “Both ‘the 
Commr. of Iricome- Tax: v.. Shapoorji 
Pallonji Mistry (supra) arid _Narron- 
das Manordass v. Commr, of Income- 


_Tax (supra), are based” on `S: 31 (8). 


of the Indian TIncome-Tax Act, -1922 
‘defining the powers of the ‘Appellate 
Assistant Commissioner in disposing 
of an appeal. Section 251 (1) (a) z 
the Income-Tax. Act, 1961 which ` 

the provision applicable tò- the pie 
before us, is, as the High Court has 
noticed, ‘almost ‘similar in’ terms ` “as 
Section 31 (3) of the’ Act of 1922.. 

4, Having noticed the < established 
position ‘in law, High Court. proceed- 
ed: to .consider the contention ` of the 
Revenue ‘which was that “nd: claim 
for exemption having made: by ‘the 
assessee before the Income-tax “offi- 
cer, therefore be said-to be the sub= 
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ject-matter of assessment, It appears 
to have. been . argued further that 
merely”. ‘because :a particular item of 
income::was taxed, it did not’ carry 
with -it a decision that it. was not 
exempt from tax and the Appellate 
Assistant Commissioner had accord- 
ingly: no. power to interfere- by con- 
sidering and allowing such claim for 
exemption.. The’ High Court reject- 
ed the contention ‘on the following 
reasoning; : : : 


“Here. in the present case the In- 
come-tax Officer. subjected to tax a 
certain portion of the profit which 
was exempt from tax under .Sée, 84. 
It may be that he brought it. to tax 
because no claim for. exemption was 
made: before him ` ‘by the assessee, 
but the fact remains that it was sub- 
jected to the process. of assessment 
and it. clearly. and. indubitably form- 
ed the subject-matter of assessment. 
It is true that no.claim for exemp- 
tion having been made by the asses- 
see before the Income-tax Officer, 
there was.no decision of the I.-T..0., 
express or- implied, holding that a 
certain portion of profit, of assessee 
was not:exempt from. tax under S, 84, 
But in order that. the Appellate As- 
sistant Commissioner should . be en= 
titled. to interfere in appeal on a par- 
ticular point, it is not necessary that 
there should þe a- decision. of the 
point : given by the Income-tax Offi- 
cer. It is enough :.if. the particular 
item. of income in relation to which 
the point is sought to be raised has 
come in for. consideration by the In- 
come-tax Officer and ‘thas been sub- 
jected - by him na the: proccss of as~ 
sessment. 


5. We do hot ‘and it: - possible to! 


agree with the High Court ‘that if an| 


item of income is taxed; the question 
of its non-taxability ‘should: be- taken] . 
to have been considered by the Tn- 
come-tax Officer. though no such 
claim was made‘ before -him by the 
assessee. This is directly opposed to 
the view taken: by ‘this Court. ‘in 
Commr. of Income-tax' (Central), 
Calcutta v. Hardutroy - Motilal Cha- 
maria, '66 ITR  443:(AIR 1968 .SC 


153), Before we refer to this case. in 


more detail; we think it necessary’ ta 
point out a mistaken assumption ap- 
pearing in the judgment under. ap- 
peal. The High Court assumed -that 
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a portion of the profit in the ree- 
vant assessment year was execpt 
from tax under Sec. 84, only the s- 
sessee failed to claim an exemption. 
In narrating the facts of the case the 
judgment records that the asse=ee 
was “admittedly entitled to exerp- 
tion.” Again, in the extract qucted 
above, it appears to have been as- 
sumed that a certain portion of dhe 
profit was exempt from tax urier 
Section 84, We find no basis for the 
assumption in the statement of the 
case drawn up by the Tribunal, Waat 
appears to have been admitted was 
that in the years subsequent to the 
assessment year in question, reHef 
under Section 84 had been allowed 
to the assessee. But from this it 
cannot be assumed. that the presccib- 
ed conditions justifying a claim for 
exemption under the section v=re 
also fulfilled in an earlier year. 

6. Turning now to the decisior in 
Commr, of Income-tax v. HarduToy 
Motilal] Chamaria, (AIR 1968 SC 53) 
(supra) this was a case of enhaare- 
ment of the assessment by the ap- 
pellate Assistant Commissioner user 
Section 31 (3) of the Indian Incame- 
Tax Act, 1922. This Court held on 
a consideration of the earlier awo- 
rities including Commr, of Inecme~ 
tax v. Shapoorji Pallonji Mistry (4IR 
1962 SC 1086) and Warrondas Mar- 
dass v, Commr., of Income-Tax (SIR 
1958 Bom 35) (supra) that the Ap- 
pellate Assistant Commissioner had 
no jurisdiction under Sec. 31 (3) “to 
assess a source of income which has 
not been processed by the Incecme- 
tax Officer” and that “it is not esen 
to the Appellate Assistant Comnis- 





sioner to travel outside the record, 
i. e. the return made by the asses- 
see or the assessment order of the 


Income-tax Officer with a view to 
find out new sources of income and 
the power of enhancement under ec- 
tion 31 (3) of the Act is restrixted 
to the sources of income wich 
have been the subject-matter of 
consideration by the Incometax 
Officer from the point of iew 
of taxability.’ What ‘consideracion’ 
by the Income-tax Officer mans 
in this context was also explamed: 
eee ‘consideration’ Joes not mear in- 
cidental or collateral examinatior of 
any matter by the Income-tax Uffi- 


Ram Krishaa v. 
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cer in the process. of assessment. 
There must be something in the as- 
sessment order to show .that the In- 
come-tax Officer applied his mind to 
the particular subject-matter or the 
particular source of income with a 
view to its taxability or to its non- 
taxability and not to any incidental 
connection”. If, as held in this case, 
an item of income noticed by the 
Income-tax Officer but not examin- 
ed by him from the point of view of 
its taxability or non-taxability can- 
not be said to ‘have’ been considered 
by him, it is not possible to hold 
that the Income-tax Officer examin- 
ing a portion. of the profits from the 
point of view of its taxability only. 
should be deemed to have also con- 
sidered the question of its non-tax- 
ability. As we have pointed out 
earlier, the statement of case drawn 


up by the Tribunal does not men- 
tion that there was any material 
on record to sustain the claim for 


exemption which was made for the 
first time before the Appellate As- 
sistant Commissioner, We are not 


here called upon to consider a case 
where the assessee failed to make a 
claim though there was evidence on 
record to support it, or a case where 
a claim was made but no evidence 
or insufficient evidence was adduced 
in support. In the present case nei- 
ther any claim was made before the 
Income-tax Officer, nor was there 
any material on record supporting! 
Such a claim. We therefore hold that 
on the facts of this case, the question’ 
referred to the High Court should 
have been answered in the negative. 

7. The appeal is allowed but in 
the circumstances of the case we 
make no order as to costs. 


Appeal allowed. 


AIR 1978 SUPREME COURT 43. 
(From: Allahabad) 
. N. L. UNTWALIA AND 
S. MURTAZA FAZAL ALI, JJ. 
Ram Krishan and another ete., Ap- 
pellants v, State of Uttar Pradesh, 
Respondent. `^ 
Criminal Appeals Nos, 378 and 461 
of 1976, D/- 22-7 1977. 
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» 34 of 


44 S.C, 
Constitution of India, Art, 136 — 


Appeal against convictions of appel-- 


lants A, B and C under S. 307/34 of 
I P.C. to four years, under S. 324/ 
34 to six months and under S. 323/ 


34 to four months — No legal evi- 
dence to substantiate charge of Sec- 
tion 34 against two appellants A and 


C (armed with lathis)}— A and B 
not taking part in assault — 
Held, it could not be said that A and 


B had common intention tọ murder 
the injured persons — However they 
were constructively liable for having 
shared 


the common intention of 
causing assault to the injured per- 
sons — Conviction and sentence of A 


and B under S. 307/34, I. P. C. set 


as but that under S;: 324/34 and. 


S. 323/34 maintained — C being arm- 
ed with farsa, conviction and sen- 
tence passed on him was not inter- 
fered, 

Anno: AIR Commentary on Consti- 
tution of India (2nd Edn.) (Vol. 3) 
Art. 136 —.Note 10 (A). 


S. M. FAZAL ALI, J..— The ap- 
pellants have been convicted- under 
Section 307/34 of I. P.C. and sentenc- 
ed to four years, under Section 324/ 
LP.C. to six months and u/s. 
323/34 of I.P.C. to four months. All 
these sentences to run , concurrently. 
The injuries were caused to the in- 
jured persons as a result of “fracas” 
between rival owners of a shop, The 
‘appellants were the tenants of that 
shop and chose to side their land- 
lord; Munni Lal was the ring leader 
of the whole group. The application 
of Munni Lal had been dismissed by 
this court and special leave was 
granted only to the appellants. 


2. It appears that on 15th Decem- 


ber, 1970 Manki and Sahdeo, who 
claim to be owners of the shop, 
closed the shop and went to rest. 
Sahdeo was sitting with his family 


jin the upper storey.. Soon there- 
after, Munni Lal along with the ap- 
pellants appeared on the scene and 
there was an altercation between the 
two, as a result of which the party 
of the appellants started assaulting 
Balkishun, Bajrangi, Rani Bindesh- 
wari and Madan. Accused - Munni 
Lal was armed with pharsa. Appel- 
lants Ram Brikesh and Ram Bha- 
gat were only armed with lathis 
whereas the appellant Ganesh Ee 


[Prs. 1-2] Ram Krishan v; State of U. P. (Fazal Ali J.) ©: 
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sad was armed with a ‘sword, A num- 
ber of injuries were caused to the 
injured as a result of the quarrel. 
So far as merit of the case is con- 
cerned, we find that there is no casa 
at all for our interference in this 
appeal by special leave. Mr. I. 
Mookerjee submitted that so far as 
the appellants Ram Brikash, Ram 
Bhagat were concerned, there was 
no legal evidence to substantiate 
the charge of Section 34 against 
them, Having regard to tke fact 
that Ram Brikash and Ram Bha- 
gat, who were armed with lathis 
only and who did not take part in 
the assault, it cannot be said that 
they had any common intention to 
attempt to murder the injured per- 
sons. In our opinion, the contention 


‘of Mr, Mookerjee is well founded and 


must prevail. It is true that Ram 
Brikesh and Ram Bhagat had ac- 
companied the other accused but they 
had not participated in the assault 
and there is no clear evidence to 
show what part they took in the 
said assault, There, however, can- 
not be any doubt that they must he 
constructively liable for having shar- 
ed the common intention of causing 
assault to the injured person. The 
conviction of Ram Brikash and Ram 
Bhagat .under Sections 324/34 and 
323/24, therefore, must be maintain- 
ed, but- as there is no evidence of 
common intention of causing an of- 
fence under Section 307/34 of LP.C 
they are acquitted of the charge 
under Section 307/34 of LP.C. Se 
far as Ganesh Prasad is concerned. 
he was undoubtedly armed with 
pharsa and in these circumstances we 
do not seé any reason to interfere 
with the conviction as also the sen- 
tence passed against him, The re- 
sult is that the appeal of Ram Bri- 
kash and Ram Bhagat are allowed 
to this extent that their conviction 
as also the sentence passed under 
Section 307/34 of I P.C. are set 
aside but the conviction under Sec- 
tion 324/34 of IL P.C. and that under 


Section 323/34 as also the sentence 
imposed under ‘these counts are 
maintained. The appeal of Ganesh 


Prasad is dismissed. 
Order accordingly. 


vy 
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AIR 1978 SUPREME COURT 45 
(From: Bombay)* 
P, K, GOSWAMI AND 
N. L. UNTWALIA, JJ. 

M/s. India Pipe Fitting Co. Appel- 
lant v. Fakruddin M. A. Baker amd 
another Respondents. 

Civil Appeal No. 1725 of 1972, D- 
4-11-1977. 


Constitution of India, Art. 227 — 
High Court’s power of superinten- 
dence — Cannot be invoked to correzt 
an error of fact. Spl. Civil Appla. 
No, 1441 of 1968, D/- 22-6-1972 
(Bom), Reversed, 

Power under Art. 227 is one of juci- 
cial superintendence and cannot ^e 
exercised to upset conclusions of facts 
however erroneous thcse may be. This 
power of superintendence conferr2d 
by Art. 227 is to be exercised mest 
sparingly and only in appropriate 
cases in order to keep the Subordi- 
nate Courts within the bounds of their 
authority and not for correcting mere 


errors. (Para 5) 

Held that whether the landlord’s 
requirement was bona fide and 
reasonable had been concurrently 


found by two courts below against 
the landlord by: appreciating the en- 
tire evidence. After examining the rza- 
sons given by both the courts it was 
not possible to hold that the concu- 
sions were “perverse” or even that 
those were against the weight of 
evidence on record, It was a case of 
reasonably possible factual apprecia- 
tion of the entire evidence and 
circumstances brought on the reccrd. 
(Para 6) 

There was thus no justification for 
interference in the case with the con- 
clusions of facts by the High Ccurt 
under Art, 227, The High Court arro- 
gated to itself the powers of a court 
of appeal, which it did not possess 
under the law, and exceeded its 
jurisdiction. Spl. Civil Appln. No. 
1441 of 1968, D/- 22-6-1972 (Bom), 
Reversed; AIR 1954 SC 215; AIR 1958 
SC 398 and AIR 1975 SC 1297, Rel. 
on. (Pare 8) 
Anno: AIR Comm. Constitution of 
India, (2nd Edn.) Art. 227 N. 3 iÐ). 


*(Spl. Civil Appl». No. 1441 of 1968 
D/- 22-6-1972 (Bom)). 
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Cases Referred: Chronological Paras 


AIR 1975 SC 1297:(1975) 1 SCC: 

858 5 
AIR 1958 SC 398: 1958 SCR 1240 5 
AIR 1954 SC 215: 1954 SCR 565 5 
AIR 1951 Cal 193 (SB) 5 


M/s. B. R, Zaiwala, K. J. Johan 
and J. S. Sinha Advocates, for Ap- 
pellant; Mr. V. S. Desai, Sr. Advocate 
(M/s. P. B. Agarwala and Mr. B. R. 
Agarwala, Advocates with him), for 
Respondent No. 1. 


GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment and order of the Bombay 
High Court in an application under 
Art. 227 of the Constitution against 
the judgment and decree of February 
29, 1968, passed by the Appellate 
Bench of the Smal] Cause Court at 
Bombay by which it affirmed the 
earlier decree of July 22, 1962, of the 
Small Cause Court at Bombay in 
Suit No. 4271 of 1959 dismissing the 
respondent’s suit. 


2. There is no dispute in this ap- 
peal that the appellant is the tenant 
and the first respondent is the land- 
lord. It is not necessary to describe 
the history of the assignment of the 
tenancy as well as the transfer of the 
ownership of the premises to the 
first respondent from his father who 
was the original landlord under 
which another party continued as 
tenant till May 1, 1951, when the pre- 
sent appellant became the tenant by 
purchasing the goodwill and the 
tenancy. rights of the shop along with 
the stock-in-trade, furniture, fixture, 
etc., from the original tenant, Messrs 
United Tube & Hardware Co. The 
tenancy is in respect of the premises 
being Shop No. 1 on the ground floor 
of the building known as “Asghar 
Manzil” at 146, Nagdevi Street, Bom- 
bay, “predominently a locality for 
the business of hardwares and pipe- 
fitting”. The Manzil has a ground 
floor and three other storeys. The 
entire property has been let out by 
the respondent to different persons. 
The appellant carries on the business 
of hardware and pipe-fitting in this 
shop. The respondent sought to evict 
the appellant by instituting a suit in 
the Small Causes Court on March 17, 
1959, founding his claim on several 
grounds but we are confined in this 


46 S.C, {Prs, -2-5] India Pipe Fitting Co, v. Fakruddin (Goswami J.) 
appeal only to the respondent’s bona- 


fide and reasonable requirement of 
the premises for his own use and 
occupation “as an architect and engi- 
neering designer’ to run his “office- 
cum-studio-cum-show-room” therein. 
“The dimensions of the suit premises 
are 5'/2(9)(63) feet’. The other 
grounds, namely, of subletting and 


irregular payment: of rent were given. 


up. . The trial court dismissed the suit 
on July 2, 1962, holding that the pre- 
mises were not reasonably and bona 
fide required by the respondent. The 
court also held that greater hardship 
would be caused to the tenant if the 
decree in ejectment were passed. The 
` respondent’s appeal to the Appellate 
Bench of the Smal] Cause Court: met 
with the same fate and the: findings 
of the trial court were affirmed. oe 
led to the application under Art. 

of the Constitution before the Ta 
.Court at the instance of the landlord. 
This time the landlord was successful 
as the learned single Judge of the 
High Court allowed the petition on 
June 23, 1972, interfering with ‘the 
— concurrent findings of fact and held 
that the landlord’s requirement was 
reasonable and bona fide and there 
was no question of: greater hardship 
to the tenant. 

3. The learned Judge of the Mgh 
Court observed: . 


‘In my judgment, every one of the 
reasons and the entire approach of 
the learned Judges of the appellate 
Bench was perverse and shows a lack 
of awareness of the real conditions of 
accommodation in Bombay, at all 
times material to the suit and even 
now”. 

The learned Judge further öbierved 
that “it seems that in the view of the 
learned trial Judge, richer the man 
greater the hardship to him and 
poorer the man lesser the hardship 
to him...... = 


4. The sepaulatit made: a gevang 
before us that the learned Judge of 
the High Court did not grant any 
-time.to him to obtain stay orders 
from the Supreme Court which was 
then in vacation. Any way, the ap- 
pellant moved the*learned Vacation 
Judge of this Court (Mathew, J.) on 
June :30;. 1972, and’ obtained ex parte 
‘stay of eviction and later- obtained 
special leave to appeal after notice 


‘another Constitution ` 


ALR. 


of motion. .That is how the matter 
has come before us. 


5. The limitation of the High 
Court while exercising power under 
Art. 227 of the Constitution is well 
settled. Power under Art. 227 is cone 
of -judicia] superinendence and ‘can- 
not be exercised to upset conclusions 
of facts however erroneous those may 
be. It is well settled and perhaps too 
late in the day to refer to the decision ` 
of the Constitution Bench of this 
Court. in Waryam- Singh v. Amarnath 
1954 SCR’ 565 : (AIR 1954 SC 235) 


where the principles have been 
clearly laid down as allows: — fat 
p. 217 of AIR). 

“This power of EE A E 


conferred by Art. 227 is, as pointed 
out by Harries C. J., in Dalmia Jain 
Airways Ltd. v. Sukumar Mukherjze 
AIR 1951 Cal 193 (SB) to be exercis- 
ed most sparingly and only in appro- 
priate cases in order’ to keep the 
Subordinate Courts within the bounds 
of their authority and not for correct- 
ing mere errors”. 


The same view was reiterated by 
Bench of this 
Court in Nagendra Nath Bora v. 
The Commr. of Hills Division and. 
Appeals,- Assam, 1958 SCR 1240: 
(AIR 1958 SC 398). Even recently in 
Babhutmal Raichand Oswal v, Laxmi- 
bai R. Tarte, (1975) 1 SCC 858 :(AIR 
1975 SC 1297) dealing with a litiga- 
tion between a landlord and tenant 
under Bombay Rents, Hotel and 
Lodging House Rates Control Aci, 
1947, this Court relying on its ear- 
lier ‘decisions observed as follews (at 
pp. 1301, 1302 of AIR): 


“If an error of fact, even _thouga 
apparent on the face of the recor, 
cannot be corrected by means of a 
writ of certiorari it should fcllow a 
fortiori that it is not subject to cor- 
rection by the High Court in the exer- 


-cise of its jurisdiction under Art. 227. 


The power of superintendence under 
Art: 227 cannot be invoked to correct 
an error of fact which only a supe- 
rior court can do in exercise of ite 
statutory power as a court of appeal. 
The High Court cannot in guise of 
exercising its jurisdiction’ under 
Art. 227 convert itself into a court 
of appeal when the Legislature nas 
not conferred a right of appeal and 
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made the decision of the subordinat: 
court or tribunal final on facts.” 

6. Whether the lanclord’s require- 
ment is bona fide and reasonable ha3 
been concurrently found by the two 
courts below against the landlord k7 
appreciating the entire evidence. 
After examining the reasons given 
by both the courts it is not possilhes 


to hold that the conclusions a 
“perverse” or even that these ar3 
against the weight of evidence cn 


record. It is a case of reasonab-:y 
‘possible factual appreciation of tt. 
entire evidence and _ circumstancss 
brought on the record. 

7. It is possible that anothar 
court may be able to take a diffe- 
ent view of- the matter by appreciét 
ing the evidence in a different maz- 
ner, if it determinedly chooses w 
do so, However, with respect to te 
learned Judge (Vaidya, J.) that wl 
not be justice administered accor:- 
ing to law to which eourts are corz- 
mitted notwithstanding  dissertaticn, 
in season and out of season, aba_t 
philosophies. 

8. We are clearly sf. ‘opinion that 
there was no justification for inter- 
ference in this case with the conciu- 
[sions of facts by the High Cov-t 
‘under Art. 227 of the Constitutir 2a. 
We are also unable to agree wih 
the High Court that there was ars- 
thing so grossly wrong and unjust or 
shocking the courts “conscienc=” 
that it was absolutely necessary -n 
the interest of justice for the H'zh 
Court. to step in under Art. 227 bf 
the Constitution. Counsel for bezh 
sides took us through the reasonir3s 
given by the High Court as well as 
by the courts below and we are ra- 
able to hold that the High Covrt 
was at all correct in exercising zis 
powers under Art. 227 of the Consi- 
tution to-interfere with the deei- 
sions of the courts below. In ur 
opinion the High Court arrogated to 
itself the powers of a court of sp- 
peal, which it did not possess uncer 
the law, and has exceeded its juris- 
idiction under Art. 227 of the Consti- 
tution. 

9. In the resilt the appeal is al- 
lowed. The judgment and order of 
the High Court are set aside nd 
those of the trial Court and the =p- 
pellate Bench are restored, Siace 
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there was an order at the time of 
granting the special leave that costs 
would be borne by the appellant in 
any event. the first respondent will 
be entitled to his costs in this ap- 
peal. 


of Maharashtra 


Appeal allowed. 
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(From: Bombay)* 
P. K. GOSWAMI, N. L. UNTWALIA 
AND D. A. DESAI, JJ. 


Madhu Limaye, Appellant v, State of 
Maharashtra, Respondent, 

Criminal Appeal No. 81 of 1977, 
31-10-1977. 


(A) Criminal P. C. (2 of 1974), Ss. 482 
and 397 (2) — Bar under S, 397 (2) — 
High Court if can exercise its inberent 
power to quash an interlocutory order. 

The following principles may be stated 
in relation to the exercise of the in- 
herent power of the High Court :— 


(1) That the power is not to be resort- 
ed to-if there is a specific provision in 
the Code for the redress of the grievance 
of the aggrieved party; 

(2) That it should be exercised very 
sparingly to prevent abuse of process of 
any Court or otherwise to secure tne 
ends of justice.; 


(3) That it should not be exercised as 
against the express bar of law engrafted 
in any other provision of the Code. 

(Para 8) 


The purpose of putting a bar on the 
power of revision in relation to any in- 
terlocutory order passed in an appeal, 
inquiry, trial or other proceeding is to 
bring about expeditious disposal of the 
cases finally. More often than not, the 
revisional power of the High Court was 
resorted to in relation to interlocutory 
orders delaying the final disposal of the 
proceedings. The Legislature in its wis- 
dom decided to check this delay by in- 
troducing sub-section (2) in S. 397. On 
the one hand, a bar has been put in the 
way of the High Court (as also of the 
Sessions Judge) for exercise of the revi- 
sional power in relation to any inter- 
locutory order, on the other the power 
has been conferred in almost the same 


*(Criminal Revn. Appln. No, 180 of 1975, 
_D/- 10-11-1975 (Bom).) 


D/- 
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terms as it was in the 1898 Code. On a 
plain reading of Section 482, however, it 
would follow that nothing in the Code, 
which would include sub-s. (2) of S. 397 
also, “shall be deemed to limit or affec: 
the inherent powers of the High Court”. 
The bar provided in sub-s (2) of S. 39° 
operates only in exercise of the revi- 
sional power of the High Court, mean- 
ing thereby that the High Court wil 
have no power of revision in relation tc 
any interlocutory order. Then in accord- 
ance with one or the other principles 
enunciated above, the inherent power 
will come into play, there being no other 
provision in the Code for the redress of 
the grievance of the aggrieved party- 
But then if the order assailed is purely 
of an interlocutory character which could 
be corrected in exercise of the revisional 
power of the High Court under the 1898 
Code, the High Court will refuse to 
exercise its inherent power. But in case 
the impugned order clearly brings about 
a situation which is an abuse of the 
process of the Court or for the purpose 
of securing the ends of justice interfer- 
ence by the High Court is absolutely 
necessary, then nothing contained in 
S. 397 (2) can limit or affect the exercise 
of the inherent power by the High Court. 
But such cases would be few and far 
between. The High Court must exercise 
the inherent power very sparingly. One 
such case would be the desirability of 
the quashing of a criminal proceeding 
initiated illegally, vexatiously or as being 
without jurisdiction. (Para 10) 
The bar under S. 397 (2) will not ope- 
rate to prevent the abuse of the process 
of the Court and/or to secure the ends 
of justice. The label of the petition 
filed by an aggrieved party is immate- 
rial. The High Court can examine the 
matter in an appropriate case under its 
inherent powers. AIR 1977 SC 2185 
held not correctly decided. (Para 10) 
It was held that the instant case un- 
doubtedly falls for exercise of the power 
of the High Court in accordance ‘with 
Section 482 of the 1973 Code, even assu- 
ming, although not accepting that in- 
voking the revisional power of the High 
Court ig impermissible. (Para 10) 
(B) Criminal P, C. (2 of 1974), S. 397 
(2) — Interlocutory Order, meaning of — 
Order rejecting the application challeng- 
ing jurisdiction of Court fo proceed with 
the trial — Held, was not an interlocu- 
tory order. Criminal Revn. Appin. 
No. 180 of 1975, D/- 10-11-1975 (Bom), 
Reversed. i VS E- 
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A-L R. 


Ordinarily and generally the expras- 
sion ‘interlocutory order’ has been under- 
stood and taken to mean as a converse 
of the term “final order.” But an inter- 
pretation and the universal application 
of the principle that what is not a final 
order must be an interlocutory order is 
neither warranted nor justified. If it 
were so it will render almost nugatcry 
the revisional power of the Sessicns 
Court or the High Court conferred on 
it by Section 397 (1). On such a strict 
interpretation, only those orders wovld 
be revisable which are orders passed on 
the final determination of the action but 
are not appealable under Chapter XXIX 
of the Code. This does not seem to be 
the intention of the Legislature when it 
retained the revisional power of the High 
Court in terms identical to the one in 
the 1898 Code. (Paras 12, 13) 

Although the words occurring in a 
particular statute are plain and unamb:-- 
guous, they have to be interpreted in a 
manner which would fit in the context 
of the other provisions of the statute 
and bring about the real intention of the 
legislature. On the one hand, the legis- 
lature kept intact the revisional power 
of the High Court and, on the other, ¿t 
put a bar on the exercise of that power 
in relation to any interlocutory Order. 
In such a situation it appears that the 
real intention of the legislature was nct 
to equate the expression “interlocutory 
order” as invariably being converse caf 
the words “final order”. Case law dis- 
cussed. (Para 13) 


An order rejecting the plea of the 
accused on a point which, when accept- 
ed, will conclude the particular proceed- 
ing, will surely be not an interlocutory 
order within the meaning of Section 397 


(2). AIR 1977 SC 2185, Approved. 
(Para 15) 
The impugned order in the instant 


case rejecting the application challeng-~ 
ing the jurisdiction of the Court to pro- 
ceed with trial, even though it may not 
be final in one sense, is surely not inter- 
locutory so as to attract the bar o= 
sub-sec, (2) of S. 397. It must be taken 
to be an order of the type falling in the 
middle course. Criminal Revn. Appln. 
No. 180 of 1975, D/- 10-11-1975 (Bom), 
Reversed. (Para 13} 
Cases Referred: Chronological Paras 

AIR 1977 SC 403 : (1977) 2 SCR 160 : 
1977 Cri LJ 245 1€ 

AIR 1977 SC 2185 : 1977 Cri LJ 1891 
6, 10, 19 
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AIR 1971 SC 2319 
AIR 1970 SC 406 
AIR 1968 SC 733 : (1968) 2 SCR 685 : 
1968 Cri LJ 876 15, 3 
AIR 1966 SC 1445 : (196€) 3 SCR 198 15 
AIR 1960 SC 866 : (1960) 3 SCR 388 : 


: (1971) 2:SCR 405 > 


1960 Cri LJ 1239 Jj 
AIR 1957 SC 628 : 1957 SCR 930 -3 
AIR 1949 FC 1 : 1947 FCR 180 : 49 

Cri LJ 625 13, 14, 15, -1 


AIR 1933 PC 58 : 60 Ind App 76 14 
(1876-77) 2 AC 743 : 47 LJ QB 193 13 
(1891) 1 QB 734 13 

Mr. K. Rajendra Chaudhary and MCs. 
Veena Devi Khanna, Advocates, for Ap- 
pellant; Mr. M. N. Phadke, Sr. Advoczte 
(Mr. M. N. Shroff, Advocate with hin), 
for Respondent. 

UNTWALIA, J.:— This is an appeal 
by special leave from the order of zhe 
Bombay High Court rececting the appli- 
cation in revision filed by the appell.nt 
under Section 397 (1) of the Code of 
Criminal Procedure, 1973 hereinafter to 
be referred to as the 1973 Code or -he 
new Code, on the ground that it was 
not maintainable in view. of the previ- 
sion contained in sub-sec. (2) of S. 397. 
The High Court has not gone into its 
merits. 

2. It is not necessary to state the fects 
of the case in any detail for the dispo- 
sal of this appeal. A bare ‘skeleton of 
them will suffice. In a press conference 
held at New Delhi on the 27th Septrm- 
ber, 1974 the appellant is said to have 
made certain statements and handed cver 
a “press hand-out” containing allegedly 
some defamatory statements concerring 
Shri A. R. Antulay, the then Law Minis- 
ter of the Governmert of Maharaskira. 
The said statements were published in 
various newspapers. The State Govern- 
ment decided to prosecute the appelant 
for an offence under Section 500 of the 
Indian Penal Code as it was of the view 
that the Law Minister was defamed in 
respect of his conduc: in the disch rge 
of his public functions. Sanction in ac- 
cordance with Section 199 (4) (a) of the 
1973 Code was purported to have Keen 
accorded by the State Governrr=nt. 
Thereupon the Public Prosecutor filed a 
complaint in the Court of the Sessions 
Judge, Greater Bombey. Cognizance of 
the offence alleged to have been commit- 
ted by the appellant was taken by the 
Court of Session without the case being 
committed to it as permissible uader 
sub-section (2) of Section 199. Prccess 
was issued against tne appellant zpov 
the said complaint. : 
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3. The Chief Secretary to the Govern- 
ment of Maharashtra was examined on 
the 17th February, 1975 as a witness in 
the Sessions Court to prove the sanction 
order of the State Government. There- 
after on the- 24th February, 1975 Shri 
Madhu Limaye, the appellant, filed an 
application to dismiss the complaint on 
the ground that the Court had no juris- 
diction to entertain the complaint. The 
stand taken on behalf of the appellant 
was that allegations were made against 
Shri Antulay in relation to what he had 
done in his personal capacity and not 
in his capacity of discharging his func- 
tions as a Minister. Chiefly on that 
ground and on some others, the jurisdic- 
tion of the Court to proceed with the 
trial was challenged by the appellant. 


4. The appellant raised three conten- 
tions in the Sessions Court and later in 
the High Court assailing the validity and 
the legality of the trial in question, 
They are :— 


(1) That even assuming the allegations 


‘made against Shri Antulay were defa- 


matory, they were not in respect of his 
conduct in the discharge of his public 
functions and hence the aggrieved per- 
son could file a complaint in the Court 
of a competent Magistrate who after 
taking cognizance could try the case or 
commit it to the Court of Session if so 
warranted in law. The Court of Ses- 
sion could not take cognizance without 
the committal of the case to it. 


(2) The sanction given was bad in as 
much as it was not given by the State 
Government but was given by the Chief 
Secretary. 


(3) The Chief Secretary had not appli- 
ed his mind to the entire conspectus of 
the facts and had “given the sanction in 
a mechanical manner. The sanction was 
bad on that account too. 

5. The Sessions Judge rejected all 
these contentions and framed a charge 
against the appellant under Section 500 
of the Penal Code. The appellant, there- 
upon, challenged the order of the Ses- 
sions Judge in the revision filed by him 
in the High Court. As already stated, 
without entering into the merits of any 
of the contentions raised by the appel- 
lant, it upheld the preliminary objection 
as to the maintainability of the revision 
application. Hence this appeal. 

6. The point which falls for determi- 
nation in this appeal is squarely covered 
by a decision of this Court, to which one 
of us (Untwalia J.) was a party in Amar 
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Nath v. State of Haryana, Criminal 
Appeal No. 124 of 1977 decided on tha 
29th July, 1977 : (Reported in AIR 1977 
SC: 2185). But on a careful considera- 
tion of the matter and on hearing learn- 
ed counsel for the parties in this appeal 
we thought it advisable to enunciate and 


reiterate the view taken by two learned. 


judges of this Court in. Amar Nath’s case 
but in a somewhat modified and modu- 
lated: form. In Amar Nath’s. case, as im 
this, the order of the..Trial Court issuing 
_ process against the accused was challeng- 
ed and the High Court was asked to 
quash the criminal proceeding either in 
exercise of its inherent power- under 
Section 482 of the 1973 Code correspond- 
ing'to Section 561A of the Code of Cri- 
minal Procedure, 1898 hereinafter called 
the 1898 Code or the old Code, or under 
Section 397 (1). of the new Code corres- 
ponding .to Section 435 of the old Code. 
Two points were decided in Amar Nath’s 
case in the following terms :— (at p. 2187 
of AIR) oe l l 

(1) “While we fully agree with the 
view taken by the learned Judge that 
where a revision to the High Court 
against the order of the Subordinate 
Judge is expressly barred under sub-s. (2) 
of S. 397 of the 1973 Code the inherent 
powers contained in S. 482 would not be 
available to defeat the bar contained in 
S. 397 -(2).” “3 A R 


(2) The impugned order of the Magis- 
trate, however, was not an interlocutory 
order. e : 


7. For the reasons stated. hereinafter 
we think that the statement of the law 
apropos point No. 1 is not quite accurate 
and: needs some modulation. But we are 
going to reaffirm the decision of' the 
“Court on the second point, ` Eat 2 

8. Under Section 435 of the 1898 Code 
the High Court had the power to “call 
for and examine the record of any pro- 
ceeding before any inferior “Criminal 
Court situate within the local limits ‘of 
its jurisdiction for the purpose of satis- 
fying itself as to the ccrrectness, lega- 
lity or propriety of any finding, sentence 
or order ‘recorded or passed, and as to 
the regularity of any proceedings of such 
inferior Court”, and’ then to pass the 
necessary orders in accordance with the 
law engrdafted'in any of the sections fol- 
lowing Section 435. Apart from the 
revisional power, the High Court possess~ 
ed and possesses the inherent powers to 


be exercised ex debito justitiae to do the- 


real and the substantial justice- for the 


‘been conferred on the 


administration of .which alone Courts 
exist. In express language this. power 
was recognized and saved in Section 5€1A 
of the old Code. Under Section 397 (1) 
of the. 1973 Code, revisional power has 
High Court in 
terms which are identical to those found 
in Section 435 of the 1898 Code, Similar 
is the position apropos the. .inherent' po-. 
wers of the High Court. We may read 


.the language of ‘Section 482 (correspond- 


ing to Section 561A of the old 
the 1973 Code. It says:— - : 

“Nothing in. this Code shall be deem- 
ed to limit or affect the inherent powers 
of the High Court to make such orders 
as may be necessary to give effect to any 
order under this Code, or to. prevent 
abuse of. the process of any Court or 
otherwise to secure the ends of justice.” 
At the outset’ the following ‘principles 
may be noticed in relation to the exer- 
cise of the. inherent power of the High 
Court which have been followed ordina- 
riy and generally,.-almost invariably, 
karring a few exceptions:~ > 
- (1) That the power is not to be resorted 
to if there is a specific provision in the 
Code for the redress of the grievance of 
the aggrieved party; l l 

(2). That it should be exercised very 
sparingly to prevent abuse of process. of 
any Court or otherwise to secure the 
ends of justice; > | i 

(3). That. it should not be exercised as 
against the express bar of law engrafted 
in any. other provision of the Code. 

9. In most of the cases decided dur- 
ing several decades the inherent power 
of the High Court has been invoked for 
quashing of a criminal proceeding on ona 
ground or.the other, Sometimes the 
revisional jurisdiction of the High Court 
has also been resorted to for the sam2 
kindof relief- by challenging the order 
taking cognizance or issuing processes of 
framing charge on the grounds that the 
Court had no jurisdiction to take cogni- 
zance and proceed with the trial, that the 
issuance of process was wholly illegal 
or void, or that no charge could:be fram- ~ 
ed as-no offence, was made out on the 
allegations made or the evidence addu- 
ced in Court. In.the background afore- 
said, we proceed to examine as to what 
is the- correct position of law after the 
introduction of a provision like sub-sec- 
tion (2) of Section 397 in the 1973 Code. 

10. As pointed out in Amar WNath’s 
case’ (AIR 1977 SC 2185) . (supra) the 
purpose of putting a bar on the. power 
of revision in relation to any interlocu- 


Code) of 
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tory order passed in an appeal, inquiry, 
trial or other~ proceeding is to brirg 
about expeditious disposal of the cases 
finally. More often than not, the revi- 
sional power of the High Court was 
resorted to in relation to- interlocutory 
orders delaying the final disposal of the 
proceedings. The Legislature in its w-s- 
dom decided to check this delay by m- 
troducing sub-section (2) in Section 37. 
On the one hand, a bar has been put in 
the way of the High Court (as also of 
the Sessions, Judge) for exercise of the 
vevisional power in relazion to any inter- 
locutory order, on the other, the power 
bas been conferred in almost the same 
terms ag it was in the 1898 Code. On 
a plain reading of Section 482, however, 
it would follow that nothing in the Code, 
which would include sub-section (2) of 
Section 397 also, “shall be deemed to 
limit or affect the inherent powers of 
the High Court.” 
say that the said bar is not to operate 
in the exercise of the inherent povver 
at all, it will be setting at naught one 
of the limitations imposed upon the exer- 
cise-of the revisional powers. In sich 
a situation, what is the harmonious way 
out? In our opinion, a happy solution 
of this problem would be to say that 
the bar provided in sub-section (2) of 
Section 397 operates only in exercise 
of the revisional power of the Eigh 
Court, meaning thereby that the Eigh 
Court will have no power of revisior in 
relation to any interlocutory order. Taen 
in accordance with one or the other p-in- 
ciples enunciated above, the inhezent 
power will come into play, there being 
no other provision in the Code for the 
redress of the grievance of the aggriev- 
ed party. But then if the order asseiled 
is purely of an interlocutory character 
which could be corrected in exercise of 
the revisional power of the High Court 
under the 1898 Code, the High Court 
jwill refuse to exercise its inherent po- 
wer. But in case the impugned order 
clearly brings about a situation whica is 
an abuse of the process of the Court or 
for the purpose of securing the end: of 
justice interference by the High Court 
is absolutely necessary, then nothing zon- 
tained in Section 397 (2) can limit or 
affect the exercise of the inherent po- 
wer by the High Court. But such cases 
would be few and far between. The 
High Court must exercise the inherent 
power very sparingly. One such case 
would be the desirability of the guash- 


ing of a criminal proceeding initiated 





But, if we were to. 
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illegally, vexatiously or as being without 
jurisdiction. . Take for example a case 
where .a prosecution is launched under 
the Prevention of Corruption Act with- 
out a sanction, then the trial of the accu- 
sed will be without jurisdiction and after 
his acquittal a second trial after proper 
sanction will not be barred on the doc- 
trine of Autrefois Acquit. Even assum- 
ing, although we shall presently show 
that it is not so, that in such a case an 
order of the Court taking cognizance or 
issuing processes is an interlocutory 
order, does it stand to reason to say that 
inherent power of the High Court can- 
not be exercised for stopping the crimi- 
nal proceeding as early as possible, in- 
stead of harassing the accused upto the 
end? The answer is obvious that the 
bar will not operate to prevent the abuse 
of the process of the Court and/or to 
secure the ends of justice. The label 
of the petition filed by an aggrieved 
party is immaterial. The High Court can 
examine the matter in an appropriate 
case under its inherent powers. The 
present case undoubtedly falls for exer- 
cise of the power of the High Court in 
accordance with Section 482 of the 1973 
Code, even assuming, although not ac- 
cepting, that invoking the revisional 
n of the High Court is impermis- 
sible, ; ; 


1i. In R. P. Kapur v. The State of 
Punjab, (1960) 3 SCR 388 : (AIR 1960 
SC 866), Gajendragadkar J., as he then 
was, delivering the judgment of this 
Court pointed out, if we may say so 
with respect, very succinctly the scope 
of the inherent power of the High Court 
for the purpose of quashing a criminal 


proceeding. Says the learned Judge at 
pages 392-93 (of SCR): (at p. 889 of 
AIR) :— o : 


“Ordinarily criminal proceedings insti- 
tuted against an accused person must be 
tried under the provisions of the Code, 
and the High Court would be reluctant 
to interfere with the said proceedings at 
an interlocutory stage. It is not possible, 
desirable or expedient to lay down any 
inflexible rule which would govern the 
exercise. of this inherent jurisdiction. 
However, we may indicate some cate- 
gories. of cases where the inherent juris- 
diction ean and should be exercised for 
quashing the proceedings. There may be 
cases where it may be possible for the 
High Court to take the view that the 
institution or continuance of criminal 
proceedings against an accused person 
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may amount to the abuse of the process 
of the court or that the quashing of the 
impugned proceedings would secure the 
ends of justice. If the criminal proceed- 
ing in question is in respect of an offence 
alleged to have been committed by an 
accused person and it manifestly appears 
that there is a legal bar against the in- 
stitution or continuance of the said pro- 
ceeding the High Court would be justifi- 
ed in quashing the proceeding on that 
ground. Absence of the requisite sanc- 
tion may, for instance, furnish cases 
under this category. Cases may also 
arise where the allegations to the First 
Information Report or the complaint, 
even if they are taken at their face value 
and accepted in their entirety, do not 
constitute the offence alleged; in such 
cases no question of appreciating evid- 
ence arises; it is a matter merely of 
looking at the complaint or the First In- 
formation Report to decide whether the 
offence alleged is discloseq or not. In 
such cases it would be legitimate for the 
High Court to hold that it would be 
manifestly unjust to allow the process of 
the criminal court to be. issued against 
the accused person, A third category of 
cases in which the inherent jurisdiction 
of the High Court can be successfully 
invoked may also. arise. In cases falling 
under this category the allegations made 
against the accused person do constitute 
an offence alleged but there is either no 
legal evidence adduced in support of the 
case or evidence adduced clearly or 
manifestly fails to prove the charge. In 
dealing with this class of cases it is 
important to bear in mind the distinction 
between a case where there is no legal 
evidence or where there is evidence 
which is manifestly and clearly incon- 
sistent with the accusation made and 
cases where there is legal evidence 
which on its appreciation may or may 
not support the accusation in question. 
In exercising its jurisdiction under 
S. 561-A the High Court would not em- 
bark upon an enquiry as to whether the 
evidence in question is reliable or not. 
That is the function of the trial magis- 
trate, and ordinarily it would not be open 
to any party to invoke the High Court’s 
inherent jurisdiction and contend that 
on a reasonable appreciation of the evid- 
ence the accusation’ made against the 
accused would not be sustained.” 


We think the law as stated above is not 
affected by Section 397 (2) of the new 
Code. It still holds good in accordance 
with Section 482. > 9 f 


A.I R: 


12. Ordinarily and generally the ex- 

pression ‘interlocutory order’ has been| 
understood and taken to mean as a can- 
verse of the term ‘final order’. In 
volume 22 of the third edition of Hais- 
bury’s Laws of England at pege 742, 
however, it has been stated in para 
1606 :— 
T a judgment or order may be 
final for one purpose and interlocutory 
for another, or final as to part and ia- 
terlocutory as to part. The meaning of 
the two words must therefore be consi- 
dered separately in relation to the par- 
ticular purpose for which it is required.” 
In para 1607 it is said: 


“In general a judgment or order which 
determines the principal matter in ques~ 
tion is termed “final’.” 

In para 1608 at pages 744 and 745 we 
find the words: 

“An order which does not deal with 
the final rights of the parties, but either 
(1) is made before judgment, and gives 
no final decision on the matters in dis- 
pute, but is merely on a matter of prc- 
cedure, or (2) is made after judgmen;, 
and merely directs how the declarations 
of right already given in the final judg- 
ment are to be worked out, is termed 
“interlocutory”. An interlocutory order, 
though not conclusive of the main dis- 
pute, may be conclusive as to the sub- 
ordinate matter with which it deals.” 


13. In S. Kuppuswami Rao v. The 
King, 1947 FCR 180: (AIR 1949 FC 1) 
Kania C. J., delivering the judgment of 
the Court has referred to some English 
decisions at pages 185 and 186 (of FCR): 
(at p. 3 of AIR). Lord Esher M. R. said in 
Salaman v. Warner, (1891) 1 QB 734 “Ii 
their decision, whichever way it is given, 
will, if it stands, finally dispose of the 
matter in dispute, I think that for the 
purposes of these rules it is final. On the 
other hand, if their decision, if given in 
one way, will finally dispose of the 
matter in dispute, but, if given ‘in the 


other, will allow the action to go on, 
then I think it is not final, but inter- 
locutory.” To the same effect are the 


observations quoted from the judgments 
of Fry L. J. and Lopes L. J. Applying 
the said test, almost on facts similar ta 
the ones in the instant case, it was held 
that the order in revision passed by the 
High Court (at that time there was no 
bar like S. 397 (2)) was not a “final 
order” within the meaning of S. 205 (1) 
of the Government of India Act, 1935. 
It is to be noticed that the test laid down 
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therein was that if the objection of the 
accused succeeded, the proceeding could 
have ended but not vice versa. The ordez 
can be said to be a final order only if 
in either event, the action will be deter- 
mined. In our opinion if this strict tes- 
were to be applied in interpreting the 
words “interlocutory order?’ occurring 
in 5. 397 (2), then the order taking cog- 
nizance of an offence by a Court, whe- 
ther it is so done illegally or withoul 
jurisdiction, will not be a final order 
and hence will be an interlocutory on= 
Even so, ag we have said above, the in- 
herent power of the High Court can be 


invoked for quashing such a crimin=l 
proceeding. But in our judgment suck 
an interpretation and the universal 


application of the principle that what -3 
not a final order must be an interlocuto—7 
order is neither warranted nor justifieé. 
If it were so it will render almost nuga- 
tory the revisional power of the Sessions 
Court or the High Court conferred on it 
by S. 397 (1). On such a strict interpre 
tation, only those orders would be revi= 
able which are orderg passed on tæ 
final determination of the action t-t 
are not appealable under Chap. XXIX 
of the Code. This does not seem to be 
the intention of the Legislature when -t 
retained the revisional power of the Hish 
Court in terms identical to the one im 
the 1898 Code. In whet cases then tre 
High Court will examine the legality sr 
propriety of an order or the lega- 
lity of arly proceeding of an in-=- 
rior Criminal Court ? Is it circumscrikt=d 
to examine only such proceeding whizh 
is brought for its examination after. te 
final determination and wherein no z>- 
peal lies? Such cases will be very few 
and far between. It has been pointed zat 
repeatedly, vide, for example, The River 
Wear Commissioners v. William Adan- 
son, (1876-77) 2 AC 743 and R. M. D. 
Chamarbaugwalla v. The Union of Inc:a, 
1957 SCR 930: (AIR 1657 SC 628) tzat 
although the words. occurring in a pazzi- 
cular statute are plain and unambigucas, 
they have to be interpreted in a manoer 
which would fit in the context of <ne 
other provisions of the statute and brag 
about the real intention of the legis‘a- 
ture. On the one hand, the legislatcre 
kept intact the revisicnal power of she 
High Court and, on tke other, it puw: a 
bar on the exercise of that power in re- 
lation to any interlocutory order. In 
such a situation it appears to us tiat 
the real intention of the legislature as 
not to equate the expression “interlocu- 
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tory order” as invariably being converse 
of the words “final order”. There may 
be an order passed during the course 
of a proceeding which may not be final 
in the sense noticed in Kuppuswami’s 
case (AIR 1949 FC 1) (supra), but, yet 
it may not be an interlocutory order — 
pure or simple. Some kinds of order 
may fall in between the two. By a rule 
of harmonious construction, we think 
that the bar in sub-s, (2) of S. 397 is not 
meant to be attracted to such kinds of 
intermediate orders. They may not be 
final orders for the purposes of Art, 134 
of the Constitution, yet it would not be 
correct to characterise them as merely 
interlocutory orders within the meaning 
of S. 397 (2). It ig neither advisable, nor - 
possible, to make a catalogue of orders 
to demonstrate which kinds of orders 
would be merely, purely or simply inter- 
locutory and which kinds of orders 
would be final, and then to prepare an 
exhaustive list of those types of orders 
which will fall in between the two. The 
first two kinds are well known and can 
be culled out from many decided cases. 
We may, however, indicate that the type: 
of order with which we are concerned 
in this case, even though it may not be 
final in one sense, is surely not inter- 
locutory so as to attract the bar of sub- 
sec. (2) of S. 397. In our opinion it must 
be taken to be an order of the type fal- 
ling in the middle course. 


14. In passing, for the sake of explain- 
ing ourselves, we may refer to what 
has been said by Kania C, J. in Kuppu- 
swami’s case (1947 FCR 180 at p. 187) : 
(AIR 1949 FC 1 at p. 3) by quoting a 
few words from Sir George Lowndes in 
the case of Abdul Rahman v. D. K. Cas- 
sim & Sons, 60 Ind App 76: (AIR 1933 
PC 58). The learned Law Lord said with 
reference to the order under considera- 
tion in that case: “The effect of the 
order from which it is here sought to 
appeal was not to dispose finally of the 
rights of the parties. It no doubt decided 
an important, and even a vital, issue in 
the case, but it left the suit alive, and 
provided for its trial in the ordinary 
way.” Many a time a question arose in 
India as to what is the exact meaning 
of the phrase ‘case decided” occurring 
in S. 115 of the Code of Civil Procedure. 
Some High Courts had taken the view 
that it meant the final. order passed on 
final determination of the action. Many 
others had, however, opined that even 
interlocutory orders were covered by the 
said term, This Court struck a mean and 
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it did not approve of either of the two 
‘extreme ‘lines. In Baldevdas v. Filmistan 
Distributors (India) Pvt.: Ltd, ATR 1970 
‘SC 406 it has ‘been pointed out (at p. 410): 
“A case may be said ito ibe decided, if 
the Court adjudicates. for the purposes 
of the suit some ‘right or obligation of 
the :parties än :controversy.” 
We may ‘give a clear example of an order 
inva civil case which may not be a final 
‘order within the meaning ‘of Art. 133 (2) 
of the ‘Constitution, yet it will. not be 
purely or simply of an- interlocutory 
‘character. Suppose for example, a defen- 
‘Gant raises ‘the plea of jurisdiction of a 
particular Court to try the suit or the 
‘bar of limitation and succeeds, then tha 
action ‘is determined finally in that 
‘Court, But if the points decided against 
- him ‘the suit - proceeds. Of course, in a 
given case the point raised may be such 
that it is interwoven and inter-conneci- 
ed with the other issues in the case, and 
‘that it ‘may not be possible to decide it 
under ‘O. 14, R, 2 of the Code of Civil 
Procedure as a preliminary point of law. 


But, if it is a pure point of law and is. 


decided one way or the other, then the 
order deciding such a point may not be 
interlocutory, ‘albeit may not ‘be final 
either, Surely, it will be a case decided, 
‘as pointed out by this Court in some 
decisions, within the meaning of S. 115 
of the Code of ‘Civil Procedure: We think 
it would be just and proper to apply the 
same kind of test for finding ‘out the real 
meaning of the expression “interlocutory 
order” occurring in ‘S. 397 (2). i 

15. In Amar Nath’s case (AIR 1977 
SC 2185) reference has been made to 
the decision of this, Court in Mohan Lal 
Magan Lal Thacker’ v. ‘State of Gujarat, 
(1968)-2 ‘SCR 685 : (AIR 1968 SC 733}. 
After an ‘enquiry under S. 476 of the 


. 1898 Code an order was made directing ` 


the filing of a complaint against the ap- 
pellant. It was affirmed by the High 
Court. The matter came to this Court on 
grant of a certificate under Ari... 134 
(1) (c). A question arose whether the 
‘order was a “final order” ‘within the 
meaning of the said constitutional pro- 
vision. Shelat J., delivering the judg- 
ment on behalf of himself and two other 
learned Judges, said that it was a final 
order. The dissenting judgment was 
given by Bachawat J., on behalf of ‘him- 
self and one other learned Judge. In 
the majority decision four tests were 
culled out from some English decisions. 
- They are found enumerated at page 688 
(of SCR) : (at p. 737 of ATR). One of the 
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tests is “If the order-in question is re- 
versed would the action have to Zo on?” 
Applying that test to the facts of the 
instant case it would be noticed thet if 
the plea of the appellant succeeds and 
the order of ‘the Sessiong Judge is rever- 
sed, the criminal proceeding as’ initiated 
and instituted against him cannot go on. 
If, however, he loses on the ‘merits of 
the preliminary point the proceeding 
will go on. Applying the test of Kuppu- 
Swami’s case (AIR 1949 FC 1) such an 
order will not be a final order, But ap- 
plying the fourth test noted at page 688 
in Mohan Lals case 1968-2 SCR 6&5: 
(AIR 1968 SC-733 at p. 738) it would 
be „a final. order. The real point 
of distinction, however, is to be found at 
page 693 (of SCR): (at p. 738 of. AIR) in 
the judgment -of Shelat J. The passege 
‘runs thus : a i 
“As observed in Ramesh v. Patni, 

(1966) 3 SCR 198: (AIR 1966 Sc 1445) 
the finality of that order was not to be 
judged by correlating that order with 
the controversy in the complaint, viz., 
whether the appellant. had committed 
the offence charged against him therein. 
The fact that the controversy still re- 
mained alive is irrelevant.” 

The majority view is based upon tae 
distinction pointed out in the above pes- 
Sage and concluding that it is a. firal 
order within the meaning of Art. 134 
(1) (c).. While Bachawat `J., ‘said at 
page 695 (of SCR): (at p. 739 of AIR): 
“It is merely a preliminary step in the 
prosecution and therefore an interlocu- 
tory order.” Even though there may be 
a.scope for expressing different opinions 
apropos the nature of the order which 
was under consideration in Mohan Lal’s 
case, in our judgment, undoubtedly, en 
order directing the filing of a complaint 
after enquiry made under a provision of 
the 1973 Code, similar to S. 476 of the 
1898 Code will not be an interlocutory 
order within the meaning of S. 397 (Z). 
The order will be clearly revisable ty 
the High Court. We must, however, has- 
ten to add that the majority decision in 
Mohan Lals case treats such an order 
‘as an order finally concluding the er- 
quiry started to find out whether a com- 
plaint should be lodged or not, taking 
the prosecution launched on the. filing 
of the complaint as a separate proceed- 
ing. From that point of view the matter 
under discussion may not be said to be 
squarely covered by the decision of this 
Court in Mohan Lal’s case, Yet, for the 
Teasons already -alluded to, we feel no 
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difficulty in coming to the conclusion, 
after due consideration, that an order 
rejecting the plea of the accused on a 
point which, when accepted, will con- 
clude the particular proceeding, will 
surely be not an interlocutory order 
within the meaning of S. 397 (2). 

16. We may also refer to the decision 
of this Court in Parmeshwari Devi v. 
State, (1977) 2 SCR 166: (AIR 1977 SC 
403) that an order made in a criminal 
proceeding against a person who is not a 
party to the enquiry or trial and which 
adversely affected him is not an inter- 
locutory order within the meaning of 
S. 397 (2). Referring to a passage from 
the decision of this Court in Mohan Lal’s 
case (AIR 1968 SC 733) the passage 
which is to be found in Halsoury’s Laws 
of England, Volume 22, it has been said 
by Shinghal J., delivering the judgment 
of the Court, at page 154 (of SCR): (at 
p. 406 of AIR): 

“It may thug be conclusive with refer- 
ence to the stage at which it is made, 
and it may also be conclusive as to a 
person, who is not a party to the enquiry 
or trial, against whom it is directed.” 
As already mentioned, zhe view expres- 
sed in Mohan Lal’s case may be open to 
debate or difference. One such example 
is to be found in the decision of tris 
Court in Prakash Chand Agarwal v, M/s 
Hindustan Steel Ltd.. (1971) 2 SCR 
405 : (AIR 1971 SC 2319) wherein it vas 
held that an order of the High Court 
setting aside an ex parte decree in ine 
suit and restoring the suit to the file of 
the trial Court is not a final order wiih- 
in the meaning of Art. 133. It is to be 
noticed that if the Eigh Court would 
have refused to set aside the ex parte 
decree, the proceeding for setting it aside 
would have finally ended and on some 
of the principles culled out by the mejo- 
rity in Mohan Lal’s case, such an order 
would have been a final order. We ere, 
however, not under any necessity to 
enter into this controversial arena. In 
our opinion whether the type of the 
order aforesaid would be a final order 
or not, surely it will not be an inter- 
locutory order within the meaning of 
sub-s, (2) of S. 397 of the 1973 Code. 

17. Before we conclide we may point 
out an obvious, almost insurmountable, 
difficulty in the way of applying literal- 
ly the test laid down in Kuppuswami 
Rao’s case (AIR 1949 FC 1) and in hold- 
ing that an order of the kind under con- 
sideration being not a final order must 
necessarily be an interlocutory one. If a 
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complaint is. dismissed under S. 203 or 
under S, 204 (4), or the Court. holds the 
proceeding to be void or discharges the 
accused, a revision to the High Court at 
the instance of the complainant or the 
prosecutor would be competent, otherwise 
it will make S. 398 of the new Code 
otiose. Does it stand. to reason, then, 
that an accused will have: no remedy to 
move the High Court in revision or in- 
voke its inherent power for the quashing 
of the criminal proceeding initiated upon 
a complaint or otherwise and which is fit 
to be quashed on the face of it? The 
legislature left the power to order further 
inquiry intact in S. 398: Is it not then 
in consonance with the sense of justice 
to leave intact the remedy of the accus- 
ed to move the High Court for setting 
aside the order’ adversely made against 
him in similar circumstances and to 
quash the proceeding? The answer must 
be given in favour of the just and rea- 
sonable view expressed by us above. 


18. For the reasons stated above, we 
allow this appeal, set aside the judgment 
and order of the High Court and remit 
the case back to it to. dispose of the ap- 
pellant’s petition on merits, in the man- 
ner it may think fit and proper to do in 
accordance with the law and in the light 
of this judgment. 

Appeal allowed. 


AIR 1978 SUPREME COURT 55 
(From: 1977 Pun LJ (Cri) 269) 
`S. MURTAZA FAZAL ALI AND 

P. S. KAILASAM, JJ. ` 


Bashir and others, Appellants v. 
State of Haryana, Respondent. 


Criminal Appeal No. 517 of 1976, 
D/- 3-10-1977. i 
Criminal P. C. (1974), Ss. 437 (5) 


and 167 (2) — Baii granted under 
S. 167 (2) — Power of cancellation— 
Scope — Filing of challan subsequ- 
ent to release — Not a valid ground 
for cancellation. 1977 Pun LJ (Cri) 
269, Reversed. 

The power of the court to cancel 
bail if it considers it necessary is 
preserved in cases where a person 
has been released on bail under Sec- 
tion 437 (1) or (2) and these provi- 
sions are applicable to a person who 
has been released under S.. 167 (2). 
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The fact that before an order was 
passed under S. 167 (2) the bail peti- 
tions of the accused were dismissed 
on merits is not relevant for the 
purpose of taking action under Sez- 
tion 437 (5). Neither is 
ground that subsequent to release of 
the accused a challan was filed by 
the police. The court before direct- 
ing the arrest of the accused and 
committing them to custody should 
consider it necessary to do so under 
S. 437 (5). This may be done by the 
court coming to the conclusion that 
after the challan had been filed 
there are sufficient grounds that the 
accused had committed a  non-bail- 
able offence and that it is necessary 
that he should be arrasted and com- 
mitted to custody. It may also order 
arrest and committal to ‘custody on 
other grounds such as tampering of 
the evidence or that his being at 
large is not in the interests of jus- 
' tice, But it is necessary that the 
court should proceed on the basis 
that he has been deemed to have 
been released under S. 437 (1) and 
. (2) 1976 Cri LJ 288 (All), Approved. 
1977 Pun LJ (Cri) 269; Reversed. 
1977 Cri LJ 104 (Guj), 1977 Cri LJ 
394 (Bom), 1977 Cri LJ 486 (Delhi), 
Distinguished. (Para 6) 
Cases Referred: Chronological Paras 
1977 Cri LJ 394 (Bom) 
1977 Cri LJ 486 (Delhi). 
1977 Cri LJ 104 (Guj) 

1976 Cri LJ 118 (All) 

1976 Cri LJ 288 (All) 

1975 Pun LJ (Cri) 143 


M/s. S. K. Mehta and P. N, Puri 
Advocates, for Appellants; M/s: H. S. 
Marwah and R. N. Sachthey, Advo- 
“cates, for Respondent. 


KAILASAM, J.— This appeal is 
by special leave by the three appel- 
lants against the judgment of the 
High Court of Punjab and Haryana 
in Criminal Miscellaneous No, 4090-M 
of 1976 dismissing an application 
under S, 439, Criminal Procedure 
Code, praying that the appellants be 
released on bail during: the pen- 
dency of their trial in a case under 
S. 304 read with S. 148, I. P.C. 


2. The facts of the case are brief- 
ly as follows. The three appellants, 
Bashir, Kundan and Sadiq, along 
with eight others are being. prosecu- 
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it a valid . 


A.I. R. 


ted for offences under S. 302 read 
with S. 149, S, 347 read with S. 149 


-and S. 143 read with S. 147, I. P.C. 


for causing the death of one Sagru 
and grievous and simple injuries to 
three others. While eight others 
were released on bail, the appellants 
were refused bail as it was alleged 
that they caused injuries to Sagru. 
The First Information Report of ihe 
offence was lodged on Dec. 2, 1975 
and the three appellants and eight 
others were arrested on the same 
day. Though the other eight accused 
were released on bail, the bail appli- 
cation of the three appellants was 
rejected by the Sessions Court m 
December 15, 1975. The High Corrt 
also declined to release them on bail 
by an order dated Feb. 5, 1976. But 
as no challan was filed by the po- 
lice in the case within sixty days 
from the date of the arrest of the 
appellants they were released on bail 
on Feb. 23, 1976 under S. 167 (2) of 
the Cr. P. C. Subsequently the pə- 
lice filed a challan and the Magis- 
trate committed all the eleven accs- 
ed to the Sessions Court and releas- 
e including the appellants on 
ail. 


3. The complainant filed an appli- 
cation, out of which this appeal arises 
before the Sessions Court for can- 
cellation of the bail to the three ‘ap- 
pellants on the ground that. their 
petitions for grant of bail were re- 
jected on merits both by the Ses- 
sions Court and the High Court. The 
Sessions Judge relying on a decision 
of the Punjab High Court reported 


in 1975 Pun LJ (Cri) 143, Ajaib 
Singh v. State of Punjab, held ‘hat 
the consideration for grant of bail 


at the stage when no report under 
S. 173, Cr. P. C., was filed were en- 
tirely different because if the report 
is not produced within two months, 
the court has no option but to grant 
bail to the accused howsoever the 
heinous nature of the offence. may 
be. Holding that when once a re- 
port under S. 173, Cr. P. C. is filed 
by the police the Court has jurisdic- 
tion to cancel the bail allowed the 
application of the complainant and 
cancelled the bail. (sic) 


4, An appeal against the order of 
the Sessions Judge cancelling the 
bail. was dismissed by the -High 


1978 


Court. It was contended before the 
High Court that when the appel- 
lants were released under the pro- 
viso to S. 167 (2) of the Cr. P, C. un- 
‘fess there was an allegation of mis- 
conduct or misuse of the terms of 
bail bond by them the bail orcer 
could not be withdrawn. It was fur- 
ther contended that the order of bail 
could be cancelled only under the 
provisions of S. 437 (5), Cri. P. C. as 
the order of bail passed under Sec- 
tion 167 (2) is deemed to be a bail 
order passed under Chap. XXX UII, 
Cri, P. C. Disagreeing . with the 
contention of the learned counsel for 
the appellants, the High Court held 
as follows: 

“The order of bail is passed by 
the Magistrate in such cases oaly 
because of the technicalities in law, 
that is the failure of the investigat- 
ing agency to discharge its duties in 
time in presenting the challan against 
the accused within the period direct- 
ed by S, 167, Cr. P. C. This bail 
order is not on merits of the case. As 
soon as that ground for which the 
court has no option but to release 
the accused on bail is fulfilled or 
complied with by the investiga-ing 
agency, the Magistrete or the Ccuzt 
of Session or the High Court can on 
that ground cancel the bail allowed 
earlier. When such an order of 
cancellation is passed it is to 
be presumed that the court waile 
cancelling the bail, has taken 
into consideration the final report of 


the police laid against the accused, 
‘first information raport, statement 
under.. S. 161, Cri. P. C. and the 


other material collected by the po- 
lice during the investigation of the 
case.” 

5. The view taken by the High 
Court is challenged in the appeal he- 
fore us. It was submitted that when 
once the bail is granted under Sec- 
tion 167 (2), Cri. P. C., it cannot be 
cancelled on the mere ground that 
subsequently the police had Aled 
a challan but that the bail order 
can only be cancelled under the 
provisions of S. 437 (5), Cri, P. C. 

6. We will now refer to the rele- 
vant ‘provisions of the Cr. P. C. 
Section 167 (2) of the Cri. P. C. Act 
-2 of 1974, is as follows: 

“The Magistrate to whom an ac- 
‘cused person is forwarded under this 
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section may, whether he has or has 
not jurisdiction to try the case, from 
time to time, authorise the detention 
of the accused in such custody as 
such Magistrate thinks fit, for a term 
not exceeding fifteen days in the 


. whole; and if he has no jurisdiction 


to try the case or commit it for 
trial, and considers further detention 
unnecessary, he may order the ac- 
cused to be forwarded to a Magis- 
trate having such jurisdiction: 


Provided that— 


(a) the Magistrate may authorise 
detention of -the accused person, 
otherwise than in custody of the police, 
beyond the period of fifteen days if 
he is satisfied that adequate grounds 
exist for doing so, but no Magis- 
trate shall authorise the deten- 
tion of the accused person in custody 
under this section for a total period 
exceeding sixty days, and on the ex- 
piry of the said period of sixty days, 
the accused person shall be released 
on bail if he is prepared to and does 
furnish bail; and every person re- 
leased on bail under this section shall 
be deemed to be so released under 
the provisions of Chap. XXXIII for 
the purposes of that Chapter;” 
Sub-s. (2) of S. 167 and Proviso (a) 
thereto make it clear that no Magis- 
trate shall authorise the detention of 
the accused person in custody under 
this section for a total period exceed- 
ing sixty days. On the expiry of 
sixty days the accused person shall 
be released on bail if he is prepared 
to and does furnish bail. So far 
there is no controversy, The ques- 
tion arises as to what is the position 
of the person so released when a 
challan is subsequently filed by the 
police. The last sentence in proviso 
(a) is relevant. It is “and every per- 
son released on bail under this sec- 
tion shall be deemed to be so re- 
leased under the provisions of Chap- 
ter XXXIII for the purposes of that 
Chapter.” Chapter XXXIII contains 
provisions to bail and bonds. The 
relevant sub-secs. (1) and (2) of Sec- 
tion 437 are: 

“(1) When any person accused of 
or suspected of the commission of 
any. non-bailable offence is arrested 
or detained without warrant by an 
officer in charge. of a police station 
or appears or is brought before a 
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Court other than the High Court or 
Court of. Session, he may -be releas- 
ed on bail, but he shall not .be so 
released. if there appear reasonable 
grounds for believing .that he has 
been guilty of an offence punishable 
with death. or 
life: 
x x > XxX x 

(2) If it appears to such officer or 
Court at any stage of the investiga- 
tion, inquiry or trial, as the case 
.may be, that there are not reason- 
able, grounds for believing that the 
accused has committed a  non-bail- 
able offence, but that there are suf- 
ficent grounds for further inquiry in- 
to his guilt, the accused. shall, 
‘pending such inquiry,. be ` releas- 
ed on bail or, at the discretion of 
such officer or Court, on the execu- 
tion by him of a bond without sure- 
ties for his appearance as herein- 
_after provided.” : re 


Sub-sec. (1) of S. 487 provides- as to 
when bail may be taken in case of a 
non-bailable offence. A person ac- 
cused of a non-bailable offence may 
be released by a court but he shall 
not be so released if there appear 


reasonable grounds for believing that. 


he has been guilty of an offence 
punishable with death or imprison- 
ment for life. The two provisos to 
sub-sec, (1) are not material and 
need not be considered.’ Sub-sec, (2) 
to S. 487 provides that if the inves- 
tigating officer or the court at 
any stage of the investigation, | in- 


quiry or trial, as the . case may he, - 


is of. opinion that there are 
no reasonable grounds for believing 
that the accused has committed a 
non-bailable offence, but there, are 
sufficient grounds for further inquiry 
into his guilt, pending such inquiry, 
the accused shall be released on 
bail. Sub-sec.. (5) to S. 437 is im- 
portant. 
which has released a person on bail 
‘under sub-sec. (1) 
may, if it considers it necessary so 
to do, direct that such person ..be 
arrested and commit him to custody. 
As under S. 167 (2) a person: who 
. has been released on the ` ground 
that he had been in custody for a 
period of over sixty days is deemed 
to be released under the provisions 
of Chapter XXXIII, his, release 
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. imprisonment . for . 
: -sary is. preserved in cases 


-on the ground that. there 


It provides that any Court. 


or sub-sec. (2), 


A.L. R. 


should .be considered as one under 
S. 437 (1) or. (2). Section 437 (5) 
empowers the court to- direct that 
the person so released may be ar- 
rested’ if-it considers it necessary to 
do so, The power of the court to 
cancel bail if it considers it neces- 
where a 
person has been released -on bail 
under S. 437 (1) or (2) and these 
provisions are applicable to a per- 
son who has been released. . under 
S. 167 (2). Under S. 437 (2) when a 
person. is released. pending inquiry 
thi are nct 
sufficient grounds to believe that hə 
had committed a. non-bailable of- 
fence may be committed to custody 
by court which released him on bail 
if it is satisfied that there are suf- 
ficient grounds for so. doing after 
Inquiry is completed. As the provi- 
sions of S. 437 (1), (2) and (5) are 
applicable to a person who has been 
released under S. 167 (2) the mere 
fact that subsequent to his release a 
challan has been filed is not suffici- 
ent to commit him to custody. In 
this case the bail was cancelled and 
the appellants were ordered to be ar- 
rested. and committed to custody on 
the ground. that: subsequently a 
chargesheet had. been filed and that 
before .the appellants were -directeé 
to be released under S. 167 (2) their 
bail petitions were dismissed on me- 
rits by the Sessions Court and the 
High Court. The fact that before an 
order was ‘passed under S, 167 (2) 
the bail petitions of the accused 
were dismissed on merits is not re- 
levant for the purpose of taking ac- 
tion under S. 437 (5), Neither is it a 
valid ground that subsequent to re- 
lease of the appellants a challan was 


filed by the police. ‘The court be- 


fore directing the arrest of the ac- 
cused and committing them to eus- 
tody should consider it necessary to 
do so under S. 437 (5). This may be 
done by the court coming to the 
conclusion that after the challan 
had been filed there are 
grounds that the accused had com- 


mitted a mon-bailable offence and 


that. it is necessary that he should. 


be arrested and committed to custody. 


sufficient; 


It may also order arrest and com- 
mittal to custody on other grounds 
such as tampering of the evidence. 
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or that his being at large is not in 
the interests of justice. But it is 
necessary that the eccurt should pro- 
ceed on the basis that he has been 
deemed to have been released under 
Ss. 437 (1) and (2). > . 


7. The learned counsel appearing 
for the respondénts referred to deci- 
sions of the various High Courts in 
1976 Cr LJ 118 (All); 1976 Cr- LJ 
288 (All), 1977 Cr LJ 104 (Guj); 1977 
Cr LJ 394 (Bom) and 1977: Cr LJ 
486 (Delhi). These decisions except 
Ram Pal Singh v. State of U. P. 
1976 Cri LJ 288 (All) are not on the 
point and therefore need no discuss- 
sion. In Ram Pal Singh v. State of 
U. P. a single Judge of the Allaha- 
bad High Court held that the . bail 
under .S. 167 (2), Cri. P. C., has the 
same incidents as tha bail granted 
under Chapter XXXII, and is ac- 
cordingly to remain valid till it is 
cancelled and the cancellation of a 
bail can only be on the grounds 
known to law and the receipt of the 
` chargesheet in court can by itself be 
no ground for cancellation of the 
bail. The view expressed by the 
learned Judge is correct in law. 


8. In the result we hold that the 
eancellation of the bail for the rea- 
sons stated by the High Court is not 
sound and direct that the appellants 
be set at liberty. l 
i Order accordingly. 
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(From: Aliahabad) 
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Bir Singh and others, Appellants 
v. The State of Uttar Pradesh, Ren- 
pondent. 

Criminal Appeal No. 126 of- 1971, 
D/- 18-8-1977. 

(A) Criminal P. C. (5 of 1898), 
Ss. 286, 252 — Examination of wit- 
nesses — Duty of prosecution — In- 
dependent witnesses availabie 
Examination of only interested wit- 
nesses — Adverse inference — Jus- 
- tified — (Evidence Act a “of 1872), 
S. 114, Mus. (g)). 
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It is not incumbent on the prose- 
cution to examine each and every 
witness so as to multiply witnesses and 
burden the record. This .rule however 
does not apply where the evidence of 
the eye-witnesses suffers from various 
infirmities and | could be relied upon 
only. if property corroborated. 

(Para 9) 

Where al ' the eye-witnesses exa- 
mined by the prosecution had seri- 
ous animus against the accused and 
were interested in implicating the 
accused and neither independent wit- 
nesses were examined nor any rea- 
sonable explanation was given by 
the prosecution, the Court would be 
justified in drawing an adverse ïn- 
fererice against the prosecution. 

(Para 9) 

Anno: AIR Comm. Cr.P.C. (1898), 
7th Edn. S. 286 N 13, S. 252 N 5; 
3 A. M. Evidence Act (1872), S. 214 
N 48. 

(B) Criminal P. C.. 6 of . 1898), 
S. 423 — Appeal against acquittal — 
Appreciation of evidence — High 
Court taking different view — Inter- 
ference. | 


Where the trial Court rejects the 
evidence of eye-witnesses on ground 
that they are interested in implicat- 
ing the accused and that the prose- 
cution has failed to examine inde- 
pendent eye-witnesses without giv- 
ing any reasonable explanation, it 
could not be said that the trial Court 
was wrong or unreasonable in its ap- 
proach. Therefore, in appeal against 
the order of acquittal, even if the 
High Court took a different view, 
that by itself could not be suffici- 
ent ground for reversing the order 
of acquittal. (Para 9) 

Anno. AIR Gunna Cr. P. C. (1898), 
S. 423 N 15. 

(C) Criminal P. C. (5 of 1898), Sec- 
tion 428 — Appeal against acquittal 
— Power of appellate court to take 
additional] evidence — Discretion. 

Though an Appellate Court has 
power to take additional evidence in 
a suitable case yet the discretion 
should not be exercised to fil up 
gaps or lacunae in the prosecution 
evidence. (Para 11) 

On the. question as to exact time 
and date on which F. I- R. had 
been filed, the prosecution had ac- 
cepted the evidence. of- the Investiga- 
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tion Officer and had made no at- 
tempt before the trial Court to cla- 
tify the matter. . 


Held, the High Court in appeal 
against acquittal would not be jus- 
tified in allowing additional evidence 
on the question of filing F.I.R. on 
ground that the evidence of Investi- 
gation Officer was not reliable. 

(Para 11) 

Anno, AIR Comm. Cr. P.-C, (1898), 

7th Edn. S. 428 N 2. 


(D) Evidence Act (1 of 1872), Sec- 
tions 56, 57 & 3 — F.LR. whether 
sent to P. P. and concerned Magis- 
trate — Not a matter of which judi- 
cial notice can be taken — Must be 


proved like any other fact. (Crimi- 
nal P. C. (1898), S. 154). (Para 11) 
Anno. (1) AIR Comm. Cr, P. C. 


(1898), 7th Edn. S. 154 N 12; (2) 
3 A. M. Evi. Act, Ss. 56, 57 N 13. 


FAZAL ALI, J.:— This is an ap- 
peal under the Enlargement of Sup- 
reme Court Jurisdiction Act read 
with S. 378 of the Cri, P. C. 1973. 
Although it was’ not necessary yet 
the appellants appear to have moved 
the High Court of Allahabad for a 
certificate which was granted by 
the said Court as an appeal as of 
right lay to this Court under the 
aforesaid provisions. 

2. The appellants were tried þe- 
fore the Court of the Second Addi- 
tional Sessions Judge, Unnao for 
charges under Ss. 302/34, 307/34, 302 
and 307. The trial Court after con- 
sidering the evidence led before it 
came to the conclusion that the pro- 
secution has failed to prove the 
case against the appellants - beyond 
reasonable doubt and accordingly ac- 
quitted the appellants of. all the 
charges framed against them, There- 
after the State of Uttar Pradesh 
went up in appeal before the High 
Court against the order of acquittal 
passed by the Additional Sessions 
Judge. The High Court however 
has taken a different view and re- 
versed the order of acquittal pass- 
ed by the trial Court and held 
that the prosecution case was amply 
proved against the appellants and 
convicted the appellant Bir Singh 
under Section 302 and sentenc- 
ed him to imprisonment for life. 
-He was also. convicted -under Sec. 307 
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read with S. 34 and. sentenced to 7. 
years rigorous imprisonment, The ap- 
pellant Ram Dularey Singh was cor- 
victed under S. 307 and sentenced to 
7 years rigorous imprisonment and 
also under S. 302 read with Sec. 34 
and sentenced to imprisonment fcr 
life. ‘The third appellant Hukum 
Singh was convicted under Section 
302/34 and sentenced to life impri- 
sonment and also under S. 307 read 
with S, 34 to 7 years rigorous im- 
prisonment. The appellants have fil- 
ed the present appeal against the 
aforesaid order of conviction and 
sentences passed by the High Court. 


3. The facts of the present case 
lie within a very narrow compas3 
and the occurrence appears to bea 
result of a chronic dispute between 
two factions in the village. The com- 
plainant and the witnesses examined 
by the prosecution to prove its case 
bear serious animus against the ap- 
pellants and were interested. This 
fact is not disputed by the prosecu- 
tion, The High Court was of the 
opinion that even if the evidence oZ 
the witnesses be considered with 
great amount of caution there was 
no good reason to reject the evidence 
on their intrinsic merits. The learnec 
Sessions Judge however was of the 
view that as the prosecution has exa- 
mined only inimical witnesses and 
failed to examine two independent 
witnesses who were named in the 
F.I.R,. as eye-witnesses and who 
also seemed to have, according’ to 
the evidence of the prosecution wit- 
nesses, seen the occurrence, their 
non-examination was sufficient to 
demolish the entire edifice of the 
ease. One of the important aspects 
which the High Court appears to 
have overlooked was whether the 
finding of the Sessions Judge, that in 
the absence of available independent 
evidence an adverse inference against 
the prosecution should be drawn 
was justified. Assuming that the 
High Court on appraisement of the 
evidence may not have chosen to 
draw the adverse inference could it . 
be said that if the trial Judge was 
not satisfied with the interested and 
inimical evidence and drew an ad- 
verse inference against the prosecu- 
tion for non-examination of witnes- 
ses who were available and yet not 
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produced: the: view he took was whol- 
ly an unreasonable view in the facts 
and circumstances of the case. In 
our opinion, if in the present state 
of the evidence the Sessions Judge 
refused to accept the prosecution case 
in the absence of the evidence of 
Bhikari and Shambhu, who according 
to the prosecution itself had seen 
the entire occurrence it could not be 
said that the view taken by the Ses- 
sions Judge was either manifestly 
wrong, perverse or unreasonable. It 
would however appear that there 
were other circumstances which were 
. relied upon by the learned Sessions 
Judge for discrediting the prosecution 
case which seem to have been brush- 
ed aside by the High Court mostly 
on conjectural grounds. 


4. It might also be noticed that 
the appellant Bir Singh is a boy of 
14 years and so is Hukum Singh, Ac- 
cording to the gomplainant, Bir Singh 
was studying in a primary school in 
the 8th Class at the time of the oc- 
currence. The appellant Ram Dula- 
rey Singh is the maternal uncle of 
Bir Singh. The admitted position is 
that Ram Narain Singh, father of 
Bir Singh, was employed in the. Po- 
lice Department and was posted at 
Banda and that he possessed a rifle 
while the elder brother of Bir 
Singh, Vidya Vinod Singh had a li- 
censed gun. Against the background 
of these facts let us now proczed 
briefly to analyse the case made out 
by the prosecution egainst the ap- 
pellants. : 


5. It is said that on the Sth Nov. 
1967 at about 4 p.m. Bir Singh and 
Hukum Singh came to the place of 
occurrence which is near a tank and 
started digging the earth from the 
Sahan of Man Singh, brother of the 
deceased Bans Gopal. Shrimati Ram- 
pati, widow of Man Singh and P.W. 
3 Vidya Devi objected to the action 
of the appellants but they paid no 
heed to the protests of these per- 
sons. P. W. 1 Surajpal Singh the son 
of the deceased was cutting fodder 
on the Chabutra in front of his 
door, Meanwhile Bans Gopal `ar- 
rived at the scena of occurrence 
and asked Bir Singh and Hu- 
kum Singh not to dig earth and 
this led ‘to an aitercation. Bans 
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Gopal snatched the spade from the 
hands of Bir Singh and threw it 
away. This appears to have given- 
serious provocation to the appellants 
who after giving threats went to the 
houses and returned to the spot vari- 
ously armed. Bir Singh was armed 
with a double barrelled gun, Hukum 
Singh with a rifle and Ram Daularey 
Singh with a country made pistol. 
Hukum Singh gave the orders for 
assault. Bans Gopal then moved 
towards the house of Man Singh 
when Bir Singh fired at him with 
the gun, as a result of which Bans 
Gopal fell down. P. W. Sughar who 
was also there intervened and pro- 
tested against the high handed ac- 
tion of the appellants on which the 
appellant Ram Dularey Singh is said 
to have fired at him with the pistol 
which hit him on the leg. The wit- 
ness also fell down and was injured. 
Roshan Singh and others who were 
watching the incident raised an alarm 
on which the accused fled away from 
the place of occurrence. Thereafter 
Surajpal Singh immediately left for. 
the police station where he lodged 


‘the first information report narrating 


what had happened and the circum- 
stances resulting in the death of his 
father. P. W. 5 Umesh Chandra, the 
Investigating Officer, started the in- 
vestigation, prepared the sketch map 
and after the usual investigation, 
submitted a charge-sheet against the 
appellants who were tried by the Ad- 
ditional Sessions Judge but ultimately 
acquitted as indicated above. 


6. The defence of the appellants 
was that they had absolutely nothing 
to do with the occurrence and had 
been falsely implicated due to en- 
mity. A few admitted facts may be 
mentioned before we proceed to dis- 
cuss the judgment of the two Courts. 
The witness Surajpal Singh clearly 
admits that Ram Narain Singh, fa- 
ther of the-appellant Bir Singh, had 
a licensed rifle and Vidya Vinod Singh 
the other son of Ram Narain Singh 
had a licensed gun, One of the ex- 
traordinary features of this case is 
that no attempt was made by the 
Investigating Officer at any time to 
ask Ram Narain Singh or Vidya 
Vinod Singh to produce their wea- 
pons só as:to exclude the possibility 
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of these weapons having been used 


by the appellants. On the other 
hand, when these weapons were 
available it is difficult to believe 
that Bir Singh a boy of 14 years 


would get a double barrelled gun un- 
less it was easily or readily avail- 
able. The Investigating Officer clear- 
ly admits that he never searched 
the house. of Ram Dularey Singh at 
all and the excuse given by him was 
that because he was informed that 


` accused were not in the house there- 


fore he did not search the house. An- 
Other remarkable feature of this 
case is:as the Sessions Judge’ has 
clearly pointed out, that there is a 
serious interpolatior. in the general 
diary maintained by the police and 
there was a good deal of delay in 
forwarding the general diary to the 
higher officers. The learned Ses- 
sions Judge who had the original 
diary before him had found ‘that 
there were interpolations and over- 
writing where the name of Ram 
Dularey Singh was written. The Ses- 
Sions Judge after inspecting the diary 
found that the possibility of Ram 


Narain having been converted to.Ram’ 


Dularey could not be excluded. Thus 
the defence seems. to suggest that 
the prosecution had first decided -to 
implicate Ram Narain Singh but 
when it found that at the time of 
the occurrence ‘Ram Narain Singh 


was posted at Banda and could fur- 


nish a cast iron alibi which would 
have destroyed the prosecution case, 
the name of Ram Dalarey Singh was 
substituted. He was therefore given 
the. role of shooting with a country 
made pistol. If this is true then all 
prosecution witnesses who lent them- 
selves to support this false version 
cannot be believed at all. The High 
Court has not reversed this finding 
of the Sessions Judge and has in 
fact found that the over-writing was 
undoubtedly there where the name 
of Ram Daularey Singh was men- 
tioned.- We shall advert to this as- 
pect of the matter when we deal 
with the general diary which has 
been the subject-matter of serious 
comment by the Sessoins Judge and 


we find that the High Court has not 
been able to dislodge the criticism 
levelled against the prosecution on 
this score by the learned trial Judge. 
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7. The prosecution had examined 
P.W. 1 Surajpal ‘Singh, P.W. 2 
Sughar, P.W.3- Vidya Devi and 
P. W. 4 Roshan Singh as eye witnesses 
to the occurrence. It is not ‘disputed 
that all these witnesses were highly 
interested. P. W. 1 has clearly stat- 


ed at page. 11 of the paper book’ as 
follows: 


"I have enmity with Ram Narain 
Singh and'the members of his family.” 

He admitted that about a year back 
Sughar’s son Ram Kishan had started 
a S. 307 I.P.C. case against Ram Na- 
rain Singh and others in which the 
police submitted a final report. He’ 
further admitted that Rameshwar 
Singh the son-of his uncle was a 
witness in that case and that he 
also used to come along with Ram 
Kishan at the time of filing the com- 
plaint. P.W. Sughar at page. 22 of 
the paper book has admitted that in 
the aforesaid S. 307 case the com- 
plainant Surajpal Singh used to do 
pairvi on behalf of Ram Kishan the 
son of-Sughar Singh. Thus the evi- 
dence of P.W.2 Sughar: ‘clearly 
establishes that there was a serious 
enmity between him and the family 
of the. accused, P.W.2 Sughar was 
the father of Ram Kishan who had 
‘lodged a case under S. 307° against 
Ram Narain Singh. The complaint 
was however rejected. This prima 
facie shows that: the. case instituted 
by Ram Kishan was not proved. Thus 
P. W..2 Sughar also has got enmity 
with the family of the accused. - 


8. P.W. Vidya Devi is the daugh- 
ter of the own uncle of Surajpal 
Singh and deeply interested, P. W. 4 
Roshan Singh is the own brother of 
Hira Singh.‘who was an accused ina 
case under S. 307 which was started 
against him for shooting Sheo Shan- 
kar Singh Bhanja a nephew of Ramoo 
Singh. P.W. Sughar was also a co- 
accused along with „Hira Singh the 
brother of this witness. It would 
thus appear that all .the ` eye-wit- 
nesses are interested, ‘inimical’ and 
belonging to the faction of the de- 
ceased and have taken sides . with 


them and against the accused in 
earlier litigations. The learned Ad- 
ditional Sessions Judge, therefore, 


rightly thought that it was not safe 
fo rely on the evidence of these wit- 
nesses unless - their evidence was 
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corroborated by incependent wit- 
nesses. In this connection it may ke 
noted that in the FIR. it is clearly 
mentioned that while the altercaticn 
between Bans Gopal and the, accused 
was taking place Shambhu Bhujwa, 
and Bhikari apart from  Roshen 
Singh had come to the scene. of 
occurrence, Both Shambhu- Bhujwa 
and Bhikari were independent wii~ 
nesses and bore no animus against 
the accused, Even from the evidence 
it would appear that these two pez- 
sons had seen the entire occurrence, 


9 P.W.2 Sughar has clear.y 
stated that at the time of altercation 
Roshan and Bhikari were present at 
that place. Similarly, P. W.3 Vidya 
Devi has stated at page 29 of the 
paper book that while the altercation 
was going on Roshar, and  Bhikeri 
came to the scene of occurrence, 
Similar is the evidence of P.W 4 
Roshan Singh at page 35 of the paper 
book where he says that when thre 
altercation was going on Shambhu 
Bhujwa and Bhikari Khatic were at 
that time present there. It would 
thus appear from the evidence of eye- 
witnesses that Shambhu and Bhik~ri 
were exactly in the same position as 
the eye-witnesses and yet no reason- 
able explanation has been given by tae 
prosecution for not examining them. 
It is true that it was not incumbent 
on the prosecution to examine each 
and every witness so as to multiply 
witnesses and burden the record. This 
rule however does nət apply where 
the evidence of thə eye-witnesses 
suffers from various infirmities and 
could be relied upon only if properly 
corroborated. In the instant case all 
the eye-witnesses had serious anitr.us 
against the accused and they were 
interested in implicating the accus2d. 


The substitution of Ram Dularey 
Singh in the general diary was a 
suspicious circumstance, The fact 


that the police was not able to re- 
cover any weapon or to explain how 
the appellants got hold of the guns 
was yet another circumstance taat 
required a reasonable explanation 
from the prosecuticn, According to 
the finding of the learned Sessions 
Judge even the F.I.R. was ante-timed 
and although the High Court has not 
accepted this finding we feel, that 
the High Court on this aspect has 
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entered into the domain of specula- 
tion. In view of these special cir- 
cumstances it was incumbent on the 
prosecution to examine the two wit- 
nesses at. least to corroborate the 
evidence and if they were not ex- 
amined the Sessions Judge was justi- 
fied in drawing an adverse inference 
against the prosecution. At any rate 
it cannot be said that if under these 
circumstances the Sessions Judge was 
not prepared to accept the evidence 
of these witnesses his judgment was 


wrong or unreasonable.. It may be 
that the High Court could have 
taken a different view but that by 


itself. as held by this Court is not a 
sufficient ground for. reversing an 
order of acquittal. 


10. We now come to the second 
ground on which the learned Sessions 
Judge has rejected the prosecuticn 
case. According to the learned 
Sessions Judge the FIR. does not 
appear to have been lodged at 7.30 
p.m. as indicated in the report. In 
order to come to this conclusion that 
learned Judge relied on the following 
circumstances: 


li. That although the ELR. has 
been lodged at 7.30 p.m, at Kotwali 
Police Station at Unnao yet accord- 
ing to the Investigating Officer the 
seal of the S, P, Office dated 9th 
Nov. 1967 was given by mistake as 
the F.LR. could, have been received 
on the next day i.e. 10th Nov. 1987 
because the office of the S. P. closed 
at 5. p.m, on 9th Nov. 1967. There 
does not appear to be any room for 
such a clerical mistake unless it be 
held that the F.I.R. must have been 
actually prepared on 10th Nov. 1967 
so that.it was not in existence on 9th 
Nov. 1967. On this point the High 
Court has disagreed with the Sessions 
Judge on a purely speculative ground. 
Before the trial Court the Publie Pro- 
secutor did not challenge the state- 
ment of the Investigating Officer that 
the seal was dated 10th Nov. 1967 
which indicated that the F.LR, was 
received by the S., P. Office on that 
date. The theory of mistake put for- 
ward by the Investigating Officer 
seems to have been accepted by the 
prosecution. No application was 
made to the Sessions Judge to call 
for the records of the S. P. Office or 
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any witness from there to find out as 
to when actually the F.I.R. was re- 
ceived, It is, therefore, manifest that 
the case itself was that the F.LR. 
was received in the S. P. Office on 
10th Nov. 1967 which lent intrinsic 
support to the suggestion of the de- 
fence that the F.I.R. was lodged on 
10th Nov. 1967 and was not lodged 
on 9th Nov. 1967 when it was pur- 
ported to have been lodged. The High 
Court brushed aside the finding of 
the Investigating Officer on the 
ground that the explanation given by 
him was wrong because he may not 
have been in the know of things. This 
process of reasoning is purely specu- 


lative. P. W.5 Umesh Chandra Varma 


the Investigating Officer was attached 
to the Kotwali Police Station in the 
town of Unnao where the office of 
the S, P. was situated. He had every 
day dealings with the S. P. Office and 
he must be presumed to know the 
exact state of affairs. The Investigat- 
ing Officer’s evidence that the office 
of the S. P. closes at 5.00 p.m, had 
not been challenged by the prosecu- 
tion before the Sessions Judge nor 
any attempt was made to put further 
questions in re-examination to clarify 
the matter. The High Court however 
on its.own examined one Ejaz Hussain 
from the office of the S.P. to prove 
that the F.I.R. was itself received in 
the S: P. Office on 9th Nov. 1967, and, 
therefore, the explanation given by 
the Investigating Officer was wrong. 
It is well settled that though an Ap- 
pellate Court has power to take addi- 
tional evidence in a suitable case yet 
the discretion should not be exercised 
to fill up gaps or lacunae in the pro- 
secution evidence. If the prosecution 
was serious about this matter there 
was no reason why Ejaz Hussain 

could not be examined before the 
` [Sessions Court. The prosecution, 
therefore, appears to have accepted 
the plea of the Investigating Officer 
and left it at that. In these circum- 
stances the High Court was not cor- 
rect in exercising its discretion in ex- 
amining Ejaz Hussain in its appellate 
jurisdiction, .We have carefully 
perused the evidence of Ejaz Hussain 
given before the High Court and we 
are of the opinion that Ejaz Hussain 
is an utterly unreliable witness on 
whom no reliance can be placed at 
all. This witness has clearly stated 
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that the office hours of the S.P. sre 
from 10 a.m. to 5.30 p.m. and 30 to 
35 persons work in the said office. He, 
however, states that while the officials 
leave at 5.30 p.m. the witness leaves 
office at 7.00 p.m. and after he closes 
his room no one sits in’ that room. 
The witness further admits that the 
seal is not kept in his room but is 
kept in another room in the seid 
office which is closed at 5.30 pm, In 
these circumstances therefore even 
if the witness states that he received 
the copy of the F.ILR, he would not 
be in a position to put any seal on 
the F.LR. which was in the room 
which was locked at 5-30 p.m. On a 
direct question being put to him as 
to when he went to the office again 
after closing on 9th Nov. 1967 the 
witness stated “I did not go to the 
office after 7 p.m. nor did my clerk 
constable go to the office after 7 p.m. 
that day”.- It is obvious that the 
FIR. could not have reached the 
office at 7 p.m. because it was itself 
lodged at 7.30 p.m. If the witness had 
left at 7 p.m, there could be no ques- 
tion of his receiving the F.I.R, after 
7.30 p.m. The witness is unable to 
decipher the initial of the person who 
had initialled the endorsement. Later 
on he in his statement states that he 
usually left the office at 7 p.m. but 
sometimes he left at 7, 8 or 9 p.m. 
according to the volume of work,.The 
witness further says that no register 
is kept in the Police Office in whica 
the timings of arrival and departurs 
of the witness are recorded which 
does not appear to he true because 
an -office like that of the S.P. where 
as many as 30 to 35 persons work 
daily it is difficult to believe that the 
office would not have any attendance 
register showing the time of arrival 
and departure of the officials. It seems 
to us that this witness has tried to 
support the prosecution case by show- 
ing his presence on 9th Nov, 1967 
till 9 pm. although in his previous 
statement before the same Court he 
categorically stated that on the 9th 
Nov. 1967 he had left the office at Y 
p.m. In these circumstances we place 
no reliance on the evidence of this 
witness. The High Court indulged in 
another conjecture that the FIR. 
must have been sent to the P. P. and 
to the Elaqa Magistrate. This was not 
however a matter of which judicial 
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notice could be taken but had to be 
proved like any other fact. There 
was absolutely no evidance led by 
the prosecution to show when the 
‘IR. was sent to the Elaqa Magis- 
urate or to the P. Ps office and in the 
absence of any evidence on this poin: 
the High Court was not justified in 
drawing an inference in order to de- 
molish the positive and categorica. 
statement of P.W.5 Umesh Chandra 
Verma the Investigatirg Officer. 


12. The Sessions Judge found that 
even in the F.I.R. the time of ths 
lodging of the same, namely, 7.3) 
p.m. was written in different ink. The 
High Court adverting to this aspect 
found that the ink might not have 
been différent but it was thicker. 
Whatever that may be, this is also a 
Suspicious circumstance and in tke 
absence- of any explanation given ky 
the Investigating Officar it may leed 
to the inference that the F.I.R. was 
not lodged at 7.30 p.m, but much 
later. Having regard therefore to the 
evidence discussed above we feal 
that the possibility of the F.I.R. hav- 
ing been ante-timed has not been 
safely excluded and tkis circumstanze 
is also sufficient to throw doubt cn 
the prosecution case. 

13. Another ground relied upon by 
the Sessions Judge is that there is 
over-writing in the original general 
diary wherever the word “Ram Dula- 
rey Singh” had occurred. This is un- 
doubtedly a very serious matter, The 
original general diary was before the 
Sessions Judge and on perusal of the 
same the learned Judge came to the 
following finding: 

“The suggestion of the defence is 
that at first ‘the complainant wanted 
to implicate Ram Narain Singh, father 
of accused Bir Singh, and so there 
was the name of Ram Narain Singh, 
and in doing over-writing the words, 
“Ram” and “Singh” remained as be- 
fore and the word “Narain” has been 
converted into the word “Dularey”, 
and as such there was over-writing. 
This possibility is not ruled over ccm- 
pletely”. 

14. If the possibility of ‘Narain’ 
having been converted to “Dular2y” 
is not excluded this would appear to 
show that an attempt was made by the 
prosecution to interpolate the general 
diary so as to falsely implicate Kam 
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Dularey Singh. Even though che 
High Court has not agreed with the 
Sessions Judge about the conversion 
of ‘Narain’ into ‘Dularey’ it has found 
that there are over-writings in the 
general diary but has failed to give 
any explanation for these over-writ- 
ings and has also omitted to draw an 
adverse inference against the prose- 
Parion: The High Court observed 
us :— 


“It is true that some rewriting is 
there in the general diary at the place 
where the name of Ram Dularey is 
there, but it is not known as to what 
particular word was there at the 


place where the said name was writ- 
ten”. 


“It would thus follow that there 
might: have been some clerical error 


. in the general diary report and the 


same was later corrected but it would 
be incorrect to say that the name of 
Ram Narain Singh was later substi- 
tuted by the name of Ram Dularey 
Singh by effecting the said rewriting”. 
The High Court thus seems to have 
brushed aside this manifest defect in 
the general diary by ascribing it to a 
mere clerical mistake and has not 
given any good reason to reverse the 
finding of the Sessions Judge who 
on a careful perusal of the general 
diary had come to the definite 
Opinion that the possibility of Narain 
having been converted to Dularey 
cannot be completely excluded, If the 
prosecution could go to the extent of 
substituting the name of Ram Dularey 
Singh for Ram Narain Singh then no 
reliance can be placed on the evidence 
of witnesses who support such a false 
case and the Sessions Judge was, 
therefore, right in insisting on corro- 
boration of the eye-witnesses by inde- 
pendent sources which as found by 
us were available with the prosecu- 
tion in the shape of the statement of 
Shambhu Bhujwa and Bhikari before 


accepting the evidence of the said 
witnesses. 
15. Another important circum- 


stance relied upon by the’ learned 
Sessions Judge was the manner in 
which P.W. Sughar is said to have 
received the injuries. According to 
the prosecution version the assault on 
the deceased Bans Gopal and P. W.2 
Sughar was a part of the same trans- 
action and if that story is disbeliey- 
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ed then the fabric of the entire cése 
collapses. So far as P.W.2 Sughar 
is concerned Ram Dularey Singh is 
said to have fired at him. In view of 
the interpolation in the general diary 
the allegation that Ram Dular2y 
Singh participated in the occurrence 
itself becomes doubtful. Secondly, 
the medical evidence in the case does 
not appear to be consistent with the 
evidence of the eye-witnesses so far 
as assault on Sughar is concerned. 
According to the medical evidence 
P.W.2 had sustained. four injuries 
whereas only two are mentioned in 
the F.I.R. The fourth injury ‘fourd 
by the Doctor is a lacerated wound 
1” x 1/6” muscle on upper part of 
the left first great toe, No explane- 
‘tion seems to have been given by the 
eye-witnesses as to how the witness 
sustained this particular injury. At 
the trial however a case has beer 
made out by the eye-witness thet 
P.W.2 Sughar on receiving the pistcl 
shot fell down on a piece of wood as 
a result of which he sustained two 
injuries on the leg and the toe. 
Although the F.I.R. was lodged by an 
eye-witness who had seen the entire 
incident there was absolutely no 
mention of this incident in the F.I-R. 
nor the presence of the wood as indi- 
cated there. 


16. P.W.1 Surajpal Singh has 
clearly admitted that he did not re- 
cord this fact in the F.LR. nor in his 
statement before the committing 
Magistrate. The witness stated thus:— 

“In my report I had not got this 
point recorded that Sughar had 
fallen down on pieces of wood; nor I 
had got this fact recorded in the 
Court of the committing Magistrate, 
namely, that Sughar had fallen down 
on pieces of wood”. 

In spite of this clear statement the 
‘High Court seems to have brushed 
aside this material omission on the 
ground that it was not put to the 
witness as to why he did not mention 
this fact in the F. I. R or before the 
committing Magistrate. When the 
witness himself admitted that he had 
not mentioned this. fact in his evi- 
dence there was nothing further 
which the accused could have done. 
On the other hand, the most extra- 
ordinary thing is that P. W. 2 who 
was injured and who is said to have 


_wood. ‘This 


A.I.R. 


fallen on the wood and sustained 
injuries on the leg and elbow there- 
by dogs not say a single word about 
the presence of wood on the ground 
or about his having sustained injury 
in the elbow because of that wood. 

17%. P. W. 4 Roshan Singh is an- 
other witness who says that P. W. 2 
Sughar had fallen down on the 
witness also made a 
statement for the first time in the 
Court of Session and in this con- 
nection he has admitted as fol- 
lows: 


“Today for the first time I have 
stated this thing in the Court of Ses- 
sion that on sustaining the injury 
Sughar had fallen down. on the 
wood. It is not correct that on be- 
ing tortured I have stated this thing 
that on sustaining injury Sughar 
fell down on the wood.” 


Thus the theory of the witesss hav- 
ing fallen down on wood appears to 
have been introduced for the first 
time in the Sessions Court and sp- 
pears to us to be a pure embellish- 
ment. According to the Doctor in- 
jury No. 4 could be caused by dash- 
ing against some substance if that 
portion of the great toe on which 
the injury is sustained, dashed with 
force against any hard substance. 
There is absolutely no evidence that 
P. W. 2 had dashed his toe partica- 
larly against the wood and that too 
with great force. Furthermore, the 
learned Sessions Judge rightly point- 
ed out that if he had fallen on the 
wood on his face then one woud 
expect other injuries also on the 
front part of the body, the facs, 
chest ete. 


18. Finally, if the witnesses ‘exa- 
mined by the prosecution had men- 
tioned the fact that P. W. 2 Sugher 
had sustained injuries 2 and 4 by 
falling on the wood before the Ir- 
vestigating Officer, then one would 
have expected him to locate this 
spot in the sketch map prepared by 
him at the spot where neither blood 
marks nor the presence of wood 
nor even the place where P. W. 2 
fell down are indicated. These cir- 
cumstances therefore clearly show 
that P. W. 2 was not assaulted at 
the place of occurrence as alleged 
but elsewhere. If that is so then it 
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would be difficult to accept the pro- 
secution ease that. the deceased also 
was assaulted at the piace of the oc- 
currence. In this connection, the Ses- 
sions Judge relies on the fact that 
there is no evidence to show as to 
how the body of the deceased was 
found at the Chaupal of his house. 
No witness says that any one of the 
people who had assembled or any 
member of the family had removed 
the dead body to the place of the 
Chaupal. Even Surajpal Singh P.W. 
1 the son of the deceased has cate- 
gorically stated at pege 19 of the 
paper book that he did not lift his 
father but only touched the body to 
find out whether he was dead or 
alive. Thus how the body of the de- 
ceased reached the Chaupal is a 
mystery which the prosecution has 
failed to explain. It was contended 
by counsel for the appellants. that it 


would appear from the sketch map’ 


that it does not show that the place 
ef occurrence contained any blood 
marks as the blood stained earth 
taken by the Investigating Officer 
does not reveal that it contained hu- 
man blood, This also supports the 
suggestion of the defence that the 
occurrence did not teke place in the 
manner as alleged. In our opinion 
there is some substance in the argu- 
ment of the learned counsel and 
though not a very important circum- 
stance, this is one of the circum- 
Stances which cumulatively discredit 
the prosecution case. 


19. Another important argument 
advanced by counsel for the appel- 
lants is that there is absolutely no 
evidence to show that there was any 
blood at the place where P. W. 2 fell 
down. It was contended that accord- 
ing to the Doctor’s version having 
regard to the injury, blood must 
have been oozing out. If the blood 
was there then the Investigating Of- 
ficer could not have failed to notice 
the same, The fact that blood at 
that place was not indicated in the 
sketch map clearly shows that P. W. 
2 did not receive injuries at that 


place. This is undoubtedly an im- 
portant aspect which merits serious 
consideration. The Sessions Judge 


seems to have commented on the 
fact that P. W. 2 did not accompany 
the dead body but in our opinion 
mothing much turns on that because 
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P. W. 1 must have been in a hurry 
to rush to the Police Station and as 
P. W. 2 was seriously injured, he 
may not have thought it advisable to 


- carry him. But the fact remains that 


the prosecution has not been able to 
show that there was any blood at 
the place where P. W. 2 fell down 
which raises a reasonable inference 
that P. W. 2 may have been assault- 
ed elsewhere and once that is so 
then the case regarding the assault 
of the deceased at the place of oc- 
currence also automatically fails be- 
cause the two incidents are parts of 
the same transaction. 


20. Another important circum- 
stance which seems to have been 
over-looked by the High Court is the 
fact that from the post mortem report 
it appears that 33 shots and a piece 
of wadding which were recovered 
from the body had been sent to S. 
P. Unnao under sealed cover. No at- 
tempt appears to have been made by 
the prosecution to prove the weapon 
from which the shots had been fired. 
The High Court has come to a clear 
finding that in view of the admitted 
evidence that Ram Narain Singh and 
Vidya Vinod Singh had licensed rifle 
and gun respectively the possibility 


that one of these weapons was used 
for killing the deceased cannot be 
ruled out. In this connection the 


High Court observed as follows: 


“There is no direct evidence to 
substantiate that the said arms, li- 
cences whereof were with the said 
persons, had actually been used in 
the crime in question, yet the proba- 
bility concerning the use thereof, as 


suggested by the prosecution cannot 
be ruled out.” 
21. P. W. 1 has clearly admitted 


in his evidence that both Ram 
Narain Singh and Vidya Vinod Singh 
had rifle and gun respectively and 
used to visit the village. In these 
circumstances therefore it was in- 
cumbent on the prosecution to have 
called upon Ram Narain Singh and 
Vidya Vinod Singh to produce their 
weapons and sent the same to the 
ballistic expert in order to establish 
that the shots recovered from the 
body of the deceased could have 
been fired from the gun of Vidya 
Vinod Singh, Otherwise it is impos- 
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sible to believe wherefrom a boy of 
14 years like Bir Singh would get 
hold of a gun. According to the pro- 
secution after the altercation Bir 


Singh and others went into the house ` 


and then brought a gun which clear- 
ly shows that the gun was present 
in the house yet no attempt was 
made by the Investigating Officer to 
search the houses of Ram Narain 
Singh and Vidya Vinod Singh on the 
night of the occurrence in order to 
recover the gun, The excuse given 
by the Investigating Officer that he 
had sent a constable to get the ac- 
cused and as they were not found 
he could not make a search appears 
to be a lame one, It is true that the 
Investigating Officer made the search 
on the next day and that too in the 
house of Ram Narain Singh but he 
did not search the house of Ram 
Dularey Singh as he clearly admits 
in the following terms at page 48 of 
the paper book: 


“The search of house of Ram 
Dularey accused was not taken at 


all, as I did not think it necessary.”. 


Thus a very valuable clue which 
may have clinched the issue was lost 
because the Investigating Officer was 
grossly negligent in conducting the 
investigation. 


22. Taking therefore an over-all 
picture of the entire case it is diffi- 
cult for us to hold that the view 
taken by the Sessions Judge on the 
evidence and circumstances of the 
. present case was not reasonably pos- 
sible. 
High Court even if it chose to take 
a different view, was not justified in 
reversing the order of acquittal pass- 
ed by the learned Additional Ses- 
sions Judge. 


23. For the reasons given above, 
the appeal is allowed and the appel- 
lants are acquitted of all the charges 
framed against them and are direct- 
ed to be set at liberty forthwith. 

Appeal allowed. 
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P. N. BHAGWATI, N. L, UNTWALIA, 
P. N. SHINGHAL, JASWANT SINGH 

AND P. S. KAILASAM, JJ.* 


State of Karnataka, Plaintiff v. 
Union of India and another, Defen- 
dants. 


Orignal Suit No. 8 of 1977, 
8-11-1977. 


(A) Commissions of Inquiry Act , 
(60 of 1952), S. 3 (1) Proviso b) — 
Whether Notification dated 18-5-1977 ° 
issued by the Karnataka State Gov- 
ernment under S. 3 (1) and notifica- 
tion dated 23-5-1977 issued by the 

same 
matter’ 


D/- 


section related to the ‘same 
within S, 3 (1) Proviso (b). 


(Per majority -- Kailasam, J. Contra). 


Held that whereas the Karnataka 
State Notification seemed  scrupul- 
ously to avoid any mention of any 
particular act or part of any indivi- 
dual whatsoever, the whole object of 
the Central Government notification 
was to inquire into the correctness 
of the allegations made against the 
Chief Minister of the State princi- 
pally and into allegations against ` 
other specified individuals incidental- 
ly, All that the State notification ap- 
peared to empower its Commission 
to enquire into, with regard to trans- 
actions mentioned there, was whe- 
ther there was any excessive pay- 
ment or irregularity involved. Hence, 


_it spoke of responsibility for “lapses” 


as though one could assume that 
there was no dishonest motive. The 
emphasis, in the State notification, 
was on the question of observance 
or non-observance of rules coupled 
with the question whether certain 
payments were proper. And, the 
question of affixation of responsibi- 
lity was confined to “lapses” in the 
course of these transactions only, In 
addition to the fact that the items 
mentioned in the two notifications 
mostly did not tally with each other, 
the objects of the State notification 


¥*(Note:— The judgments are printed 
in the order in which they are 
~ given in certified copy.) 
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did not go beyond investigation intc 
the illegality or irregularity of anv 
transaction and “responsibility” onl” 
of persons concerned to point ow 
what they were. The State notifica- 
tion was meant to set up a Commis- 
sion which had to inquire whethe- 
the veil worn by certain transaction: 
was correct in form and covered iz 
fully, but the Central Governmen: 
notification was clearly meant to en- 
able the Commission appointed tə 
tear down even the veil of apparer 
legality and regularity which might 


be worn by some transactions, Th? 
object of the Central Governmert 
notification seemed clearly not onl7 


to affix responsibility of transactiors 
mentioned there on individuals wh) 
might be really guilty even if a few 
of them could be said to have bee. 
mentioned in both notifications. Suc 
notifications would not justly or fair 


ly be spoken of as covering “tke 
same matter’, as contemplated ky 
proviso (b) to Section 3 (1), because 


the State Commission was there œ 
examine the appearance or surfaee 
whereas the Central Commission was 
expected to delve deeper into whit 
could only lie behind or below &. 
If the State notification was meant 
only to superficially scratch the sur- 
face of the allegations made, tke 
Central Government notification was 
meant to probe into the crux or the 
heart of what might or might not 
have gone wrong with the body pə- 
litic in the State of Xarnataka. Tue 
Court could not be too technical >r 
astute in finding reasons to hold that 
the subject-matter of the two enqti- 
ries was substantially the same. If 
the objectives were different the exa- 
mination of common areas of fact and 
law for different purposes would sill 
be permissible,- (Paras 16, 17, 19, *:3) 

Per Kailasam, J~- As the purpcse 
of the two provisos to Section 3 1) 
is to avoid conflict, the words “the 
same matter’ in the provisos shorid 
be given a wide interpretation ed 
only matters that ara not refera.le 
to the subject-matter of the inqury 
by the Commission appointed by -he 
State can be taken over by the Cen- 
tral Government Commission, Heace 
the inquiry into the conduct of he 
Chief Minister of Karnataka State 
about the same incident will be re- 
garding the same matter. (Para 274) 


“eollective responsibility”. 


Union of India S.C. 69 


Anno: AIR Manual, Commissions of 
Inquiry Act, S. 3 N. 4. 

(B) Constitution of India, Arts, 164, 
248, Seventh Sch. List I Items 94 97, 
List UI Item 45 — Commissions of 
Inquiry Act (1952), S. 3 — Validity 
— Not invalid on ground that fede- 
ral structure of the State is jeopar- 
dised — Is within the legislative 
competence of Parliament. 

(Per majority — Kailasam, J. giv- 
ing no opinion), 

The obvious intention behind the 
Commissions of Inquiry Act is to 
enable the machinery of. democratie 
government to function more effici- 
ently and effectively. It could not 
be construed as an Act meant to 
thwart democratic methods of Gov- 
ernment. (Para 32) 

The Council of Ministers, theoreti- 
cally appointed by the Governor, is 
certainly “collectively responsible to 
the Legislative Assembly of the 
State.” But, this “collective responsi- 
bility” does not abridge or truncate 
the power of the Central Govern- 
ment to appoint a Commission 
under S. 3 of the Act. In fact, this 
“collective responsibility” has a scope 
and mode of operation which are 
very different from those of an in- 
quiry under S. 3 of the Act even 
though the same or similar matters 
may, sometimes, give rise to both. 
“Collective Responsibility” is basical- 
ly political in origin and mode of 
operation. It may .arise even in 
cases which may not call for any 
inquiry under S. 3 of the Act. And, 
matters investigated under Sec. 3 of 
the Act may have no bearing on any 
The pur- 
pose of Art, 164 (2) of the Constitu- 
tion is not to find out facts or to 
establish the actual responsibility of 
a Chief Minister or any other Minis- 
ter or Ministers for particular deci- 
sions or Governmental acts. That can 
be more suitably done, when wrong- 
ful acts or decisions are complained 
of, by means of inquiries under the 
Act. The principle of individual as 
well as collective ministerial respon- 
sibility can work most efficiently only 
when cases requiring proper sifting 
and evaluation- of evidence and dis- 
cussion of questions involved have 
taken placs, where this is required, 
in proceedings before a Commission 
appointed under S, 3 of the Act. The 
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whole question of responsibility is 
related to the continuance ofa Minis- 
ter or a Government in office. A 
Ministers own acts or omissions or 
those of others in the Department 
in his charge, for which he may feel 
morally responsible, or, for which 
others may hold him morally respon- 
sible, may compel him to resign. By 
an extension of this logic, applied to 
individual Ministers at first, emerged 
the principle’ of “collective responsi- 
bility” which is found enacted in 
Articles 75 (2) and 164 (2) of the 
Constitution. The only sanction for 
its enforcement is the pressure of 
public opinion expressed particularly 
in terms of withdrawal of political 
_ support by members of Parliament 
or the State Legislature as the case 
may be. It depends upon convention 
and upon public opinion, particularly 
as reflected in Parliament or in the 


State Legislature, as the case may 
be, for its effectiveness. The princi- 
ple thus exists separately and inde- 


pendently from the legal liability of 
a Minister. holding an office in the 
Union or a State Government. An 
investigation by a Commission of In- 
quiry should facilitate or help the 
formation of sound public opinion. 
Provisions of either Art. 75 (2) or 
Art, 164 (2) could not operate as 
bar against the institution of inqui- 
ries by Commissions set up under 
the Act. ‘(Paras 44, 46, 50, 51, 53) 

Matters affecting relations between 
the Union Government and the 
State Government are not found 
mentioned specifically anywhere in 
the Union List. Item 97 of the Union 
List corresponds to the  residuary 
legislative powers of Parliament 
under Art. 248 of the Constitution. 
It gives effect to Art. 248. No doubt, 
resort to Art. 248, read with item 97 
of List I, could not overcome any 
specific constitutional bar against 
legislation on investigation of con- 
duct of Ministers of any State Gov- 
ernment in the discharge of their du- 
ties had there been one. There is 
certainly no such express and specific 
bar in our Constitution. The Consti- 
tution makers cannot always mention 
and exhaust every conceivable topic. 
It is in order to meet precisely such 
a situation that Art. 248 read with 
Entry 97 was inserted. Hence Arti- 
cle 248 read with Entry 97 of List I 
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will fully cover Section 3 of the Act 
even if item 94 of List I may not. 
The term ‘inquiries’, as used in item 
94 of List I and Item 45 of List “II, 
without any limitations upon their 
nature or specification of their char- 
acter or objects, is wide enough to 
embrace every kind of inquiry, whe- 
ther a criminal offence by any one is 
disclosed or not by facts alleged.’ 
Entry 45 in List III must include in- 
quiries to cover allegations against 
all persons which bring them within 
the sphere of Entry I of List III re- 
lating to criminal law. All that “in- 
quiries” covered by Item 45 require 
is that they must be “for the pur- 
pose of any of the matters specified 
in List II or List III.” The language 
used — “any of the matters speci- 
fied” — is broad - enough to cover 
anything reasonably related to any 
of the enumerated items even if done 
by holders of ministerial officers in 
the States. Other subjects will be 
found in State List II. And, even 
assuming that neither Entry 94 of 
List I nor entry 45 of List DI 
would cover inquiries against minis- 
ters in the States relating to 
acts connected with the exercise of 
Ministerial powers, Art. 248, read 
with Entry 97 of List I, must neces- 
sarily cover an inquiry against Minis- 
ters on matters of public importance 
whether the charges include alleged 
violations of criminal law or not. 
There is express provision in the 
Constitution to cover an enactment 
such as Section 3 of the Act. Hence, 
there is no room whatsoever for ap- 
plying the “Expressio Unius” rule to 
exclude what falls within an express- 
ly provided legislative entry. The 
powers given to the Central Govern- 
ment by Section 3 of the Act could 
not be held to be invalid on the 
ground that the federal structure of 
the State is jeopardized. The Con- 
stitution, as its Preamble makes it 
clear, is of a sovereign republic. The 
legal sovereignty which it represents 
includes legal legislative sovereignty 
which must embrace the power or 
making any law on any subject. 
Such legislative power to enact any 
law must, therefore, vest somewhere 
in a legislative organ of the Re- 
public, It cannot be placed anywhere 
outside these organs, The Parliament 
alone would have the power te 
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enact by a simple ma‘ozity, by reason 
of Art. 248 read with Entry 97 cf 
List I, if it falls neither in List II 
nor in List III. The three- entries 
Nos. 94 and 97 of List I and 45 cf 
List III are bound to cover, between 
them, legislation authorising inqui- 
ries such as the one entrusted to tke 
Grover Commission, If the subjert 
of inquiries against ministers in Stace 
Governments is not mentioned speci- 
fically either in any of the articles 
of the Constitution or in the legisla- 
tive lists it does not follow from it 
that legislation covering such inqui- 
ries is incompetent excapt by means 
of a constitutional amendment. Cn 
the contrary, such a subject would 
be prima facie covered by the wide 
terms of Art. 248 for the very reason 
that the Constitution contains no ex- 
press or implied bar which could cur- 
tail the presumably plenary powers 
of legislation of the Parliament. 


(Paras 65, 72, 76, 7£, 96, 100, 104) 


Per Chandrachud, J.— It is clear 
from the general schame of the Com- 
missions of Inquiry Act that a Com- 
mission of Inquiry appointed uncer 
the Act is a purely iazt-finding body 
which has no power to pronounce a 
binding or definitive judgment. It 
has to collect facts through the evi- 
dence led before it and on a consi- 
deration thereof it is required to 
submit its report which the appoiat- 
ing authority may or may not ac- 
cept. The person whose conduct is 
being inquired into ard, if he bea 
Chief Minister or a minister, the Jo- 
ings of the government itself are ex- 
posed to the fierce light of public-ty. 
But that is qa‘ risk which is inherent 
in every inquiry directed at finding 
out the truth, It does not, however, 
mean that the enquiry constitutes an 
interference with the executive func- 
tions of the State Government or 
that it confers on the Central Gov- 
ernment the power to control the 
functions of the State executive. 
Therefore, the power conferred by 
Parliament on the Central Govern- 
ment to appoint a Commission of In- 
quiry u/s. 3 (1) of the Act for the 
purpose of finding facts in regard 
to the allegations of corruption, fa- 
vouritism and nepotism against a sit- 
ting Chief Minister o? ministers van- 
not be held to constitute interference 


Karnataka State v. Union of India 


S.C. 71 


with the executive functions of the 
State Government. (Paras 181, ‘'183) 

Per Untwalia, Shinghal and Jas- 
want Singh, JJ.— If the Act is real- 
ly a constitutional law as understood 
and explained by eminent scholars, 
surely the Parliament has transgress- 
ed its limits in enacting such a law. 
It is axiomatic that the amendment 
of the Constitution cannot be allow- 
ed except as provided for in Art. 368. 
But in no sense the Act is a constitu- 
tional law. (Paras 233, 234) 


Per Kailasam, J. — “The question 
whether S. 3 of Commissions of In- 
quiry Act, 1952 is ultra vires of the 
power of Parliament or not does not 
arise”. (Para 277) 

Anno: Const. of India Art. 164 N.1; 
Art. 248 N. 2 Seventh Sch. List I 
Item 94 N. 1 Item 97 N. 2 List III 
Item 45 N. 2 AIR Manual Commis- 
sions of Inquiry Act S. 3 N. 4. 


(C) Constitution of India, Art. 131 
— Suit by State of Karnataka for a 
declaration that notification dated 
23-5-77 issued by the Central Govern- 
ment constituting a Commission of 
inquiry under S. 3 of Commissions of 
Inquiry Act (1952) is illegal and ultra 
vires — Maintainability — Suit held 
maintainable. 

(Per majority; Untwalia, Shinghal 
and Jaswant Singh, JJ. Contra). 

The State of Karnataka filed a suit 
under Art. 131 against the Union of 
India for a declaration that the noti- 
fication dated 23-5-77 issued by the 
Central Government constituting a 
Commission of inquiry under S. 3 of 
the Commissions of Inquiry Act to go 
into the charges of corruption etc. 
against the Chief Minister and other 
Ministers of the State of Karnataka 
was illegal and ultra vires: 

Held : The Union of India, acting 
through the Central Government, 
could be said to represent the whole 
of the people of India. The individual 
States, acting through their Govern- 
ments and Ministers, could be said 
to represent the people of each indivi- 
dual State and their interests. When 
differences arose between the repre- 
sentatives of the State and those of 
the whole people of India on ques- 
tions of interpretation of the Consti- 
tution, which must affect the welfare 
of the whole people, and particularly 
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that of the people of the State con- 
cerned, it was too technical an argu- 
ment to be accepted that a suit did 
not lie under Art 131 of the Consti- 
tution. According to both sides to 
the case an exercise’ of powers under 
S. 3 of the Act was called for, They 
differed only on the question whether 
the Government of the State con- 
cerned or the Central Government 
also could exercise those powers. 
Their claims conflict. There was a 
lis, A distinction between the State 
and its Government is, at the most, 
one between the whole and an in- 
separable part of the whole. It would 
be immaterial as regards claims on 
behalf of either the State or its Gov- 
ernment whether the two are distinct 
juristic entities. Even if they could 
be distinctly separate, the claim of 
the Government would be that of the 
State. The fact that the State acts 
through its Ministers or officials can- 
not affect the maintainability of a 
suit under Art. 131. 
act not merely through its Govern- 
ment as a whole but also through its 
individual Ministers. A Miuinister’s 
‘official acts cannot be distinguished 
from those of the State on whose be- 
half he acts: This feature- cannot 
make a suit by the State under 
Art. 131 of the Constitution incompe- 
tent merely because it relates to the 
exercise of a Minister’s powers enjoy- 
ed by virtue of his office. There is 
nothing in ‘Art. 131 of the Constitu- 
tion itself to debar the State, which 
must always necessarily act through 
its officers or agents or Ministers, 
from suing the Central Government 
not only to protect one of its agents, 
officers, or Ministers from being pro- 
ceeded against, in any way, by the 
Central Government, but to prefer its 
own claim to exclusive power to deal 
with him; and, this was what the 
plaintiff State had done by means of 
the suit. So long as the claim is of 
the State, the fact that a Minister. in 
exercising governmental powers, re- 
presents the State, can make no diffe- 
rence whatsoever to the maintain- 
ability of the suit by the State. The 
State concerned, which challenges the 
validity of the action of the Central 
Government against one or more of 
its Ministers in respect of acts involv- 
ing exercise of its governmental po- 
wers, would have sufficient interest 
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to maintain a suit. under Art. 131 be- 
cause it involves claims to what 
appertains to the State as a “State”. 
Hence the suit was maintainable. 


(Paras 141, 142, 145, 146, 148, 149) 
Per Bhagwati, J. — 


The words “if and in so far as the 
dispute involves any question (whe- 
ther of law or fact) on which the 
existence or extent of a legal right 
depends” clearly indicate that the 
dispute must be one affecting the 
existence or extent of a legal right 
and not a dispute on the political 
plane not involving a legal aspect. 
The State Government is the agent 
through which the State exercises its 
executive power. Now, if the State 
Government is the agent through 
which the State expresses its will, the 
State cannot be said to be unconcern- 
ed when any right or capacity or lack 
of it is attributed to the State Gov- 
ernment. Any action which affects 
the State Government or the minis- 
ters in their capacity as ministers — 
for in that capacity they would be 
acting on behalf of the State — would 
raise a matter in which the State 
would be concerned, The State would, 
in the circumstances, be affected or 
at any rate interested, if the Chief 
Minister and other ministers in their 
capacity as such or to put it diffe- 
rently, in the matter of discharge of 
their official functions, are subjected 
to unconstitutional exercise of power 
by the Central Government. If the 
Central Government proceeds, with- 
out any constitutional authority, to 
inquire how the executive power of 
the State is exercised by the Chief 
Minister and other ministers and 
whether it is exercised in a proper 
manner, the State would clearly have 
locus to challenge the unconstitutional 
action of the Central Government. It is 
not necessary that the plaintiff 
should have some legal right of its 
own to enforce, before it can institute 
a suit under Art. 131. It is not a sine 
qua non of the applicability of Art 
131 that there should be infringe- 
ment of some legal right of the plain- 
tiff. What Art. 131 requires is that 
the dispute must be one which in- 
question "on which the 
existence or extent of a legal right 
depends”. The article does not say 
that the legal right- must be of the 
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plaintiff. It may be ef the plaint 
or of the defendant. What is nece:- 
sary is that the existence or extem= 
of the legal right must be in issue = 
the dispute between the partie 
There is no reference to a suit c 
“cause of action” in Art. 131 and ths 
article confers jurisdiction: on t 
Supreme Court with reference to the 
character of the dispute which mea~ 
be brought before it for adjudicatic—. 
The requirement of “cause of actior.’ 
which is necessary in a suit, canne, 
therefore, be imported while cor 
struing the scope and ambit of A>. 
131. The word “right” is used in A~.. 
131 in a generic sense and not accor= 
ing to its strict meaning, “Right” in 
its narrow sense constitutes the ca- 
relative of duty, but in its genere 
sense it includes not only right strido 
sensu, but “any advantage or benet 
conferred upon a person by a rule cf 
law”. According to the claim mace 
by the State, the legislature of tre 
State and the State Government alace 
had power to investigate and cont-«l 
misuse of governmental power by tre 
Chief Minister and other ministers af 
the State and the Central Govem- 
ment had no power to inqur-e 
into the same or to set p 
a Commission of Inquiry for that 
purpose. This claim of the Ste 
clearly raised a dispute as to the ez- 
tent of the power of the State and dhe 
existence of a superior or cO-ordinace 
power in the Central Government <o 
inquire into the conduct of the Chief 
Minister and other .ministers of he 
State in the discharge of their ge- 
ernmental functions. Such a dispwe 
concerned the content of the resp=- 
tive powers of the State and “le 
Union of India and the inter se rda- 
tionship between the two entities 
and the State was vitally interes =d 
in it. The State was very much ce- 
cerned whether the conduct of zts 
council of ministers in the discha-ze 
of governmental functions could >e 
inquired into only by itself thro.#h 
its own agency or it could also e 
subjected to scrutiny by the 
of India. The State would certaiñy 
have locus to say that the Union of 
India had no right to encroach uson 
its exclusive power to investigete 
into misuse of governmental power 
by its council of ministers. Arert 
from its council of ministers, me 
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claim that the council of minis- 
ters acting on its behalf was 
immune from subjection to the 


power. of the Central Government 
to inquire into their conduct as 
ministers. This immunity claimed in 
respect of the council of ministers 
could be ascribed to the State and it 
could certainly raise a dispute touch- 
ing upon the existence of this immu- 
nity. The State would be entitled to 
challenge the impugned action of the 
Central Government as unconstitu- 
tional, because it prevented the State 
from exercising its power to direct 
inquiry into matters which were spe- 
cified in the notification issued by the 
Central Government, by reason of 
proviso (a) to sub-section (1) of S. 3 
of the Commissions of Inquiry Act, 
1952. The suit filed by the State 
against the Union of India must, in 
the circumstances, be held to be 
maintainable under Art. 131. 

Per Untwalia, Shinghal and Jas- 
want Singh, JJ.: 

The legal right of the State had 
not been invaded by the notification 
dated 23-5-77 issued by the Central 
Government. There might be a com- 
petition between the Central Govern- 
ment and the State Government. But 
unless the power exercised by one 
authority brought about a dispute 
impinging upon the legal right of the 
other authority, the latter could not 
come .under Art, 131 and say that 
merely because it was within its po- 
wer to do so its legal right was affect- 
ed by the illegal exercise of the 
power by the other authority. The 
said exercise of the power must 
directly or by necessary implication 
affect the legal right of the other 
authority. The notification dated 
23-5-77 could in no way be said to 
have affected or restrained the State 
Government from giving effect to its 
notification. A restricted meaning 
should be given to the scope of the 
suit which can be filed under Art, 131. 
The argument that the State is inte- 
rested in protecting its officers when 
their legal right has been illegally 
invaded by the Central Government 
and, therefore, it has a locus to 
invoke Art. 131, is too obviously 
wrong to be accepted. A minister is 
an Officer of the State. An order affect- 
ing him cannot confer a right of suit 
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on the State under Art, 131. Hence the 
present suit was not maintainable. 

(Paras 212, 213, 214) 
3 Anno.: Const. of India Art. 131 N, 2, 
2 


(D) Commissions of Inquiry Act 
(60 of 1952), S. 3 (1) — Notification 
issued by Central Government on 
23-5-77 appointing Commission of 
inquiry to go into the charges of cor- 
ruption ete against Chief Minister and 
other Ministers of Karnataka State 
not ultra vires the powers of the Cen- 
tra] Government under S. 3. (Per 
majority, Kailasam, J. contra) 


Per majority, Kailasam, J. contra : 
There is no justification for reading 


down the provision of S. 3 (1) so as to - 


limit the power of the Central: Gov- 
ernment to appointing Commissions 
of Inquiry for inquiring into the con- 
duct of persons in relation to matters 
concerning the affairs of the Union 
Government only. S. 3(1) empowers 
the Central Government to appoint a 
commission for making an inquiry 
into any definite matter of public im- 
portance. The conduct of ministers of 
State Governments in the purported 
discharge of their official functions is 
certainly a definite matter of public 
importance within the meaning of 
S, 3(1), The Central Government does 
possess the power to collect facts in 
Tegard to allegations of corruption 
made by a section of the State legis- 
lature against sitting ministers of the 
State Government. That. power must 
undoubtedly be exercised sparingly 
and with restraint because under the 
guise of directing an inquiry under 
S. 3(1), the Central Government can- 
not interfere with the day-to-day 
working of the State Government. 
Hence the notification dated 23-5-77 
cannot be set aside as falling outside 
the scope of S. 3(1). (Paras 170, 171) 


Per Kailasam, J.: Under S. 3 the 
Parliament has conferred the power 
on the appropriate Government to 
appoint a commission of inquiry to 
inquire inte any definite matter of 
the public importance. The words 
“definite matter of public importance” 
would not embrace the inquiry into 
the misuse of the governmental func- 
tions of the State. The Central Gov- 
ernment eannot order an inquiry into 
the abuse of powers by the State 
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Chief Minister in office. Taking into 
account the history of the develop- 
ment of the Indian Constitution and 
its scheme the impugned notification 
impinges on the right of the Stste 
to function in its limited sphere. Fur- 
ther, the impugned notification is 
beyond the powers conferred on the 
Union Government under 8. 3 of the 
Commissions of Inquiry Act, 1952. it 
is necessary that Commission of 
inquiry should be appointed in order 
to maintain and safeguard the purity 
of the Union and the State adminis- 
tration. But such Commission of 
Inquiry should be strictly in accord- 
ance with the Constitution and should 
not affect the Centre-State rela- 
tionship. (Paras 267, 273, 277, 278) 
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Mr. L. N. Sinha, Sr. Advocate Mr. 
R. N. Byra Reddy Advocate Genl. (Mr. 
S. C. Agarwal, Mr. Vinoo Bhagat and 
Mr. Narayan Nettar Advocates with 
them) for Plaintiff; Mr. S. N. 
Kackar Sol. Genl. Mr Soli J. Sorab- 
jee Addl. Sol. Genl, (M/s. R. N. Sach- 
they, Mr. E. C. Agarwala and Mr. 
Girish Chandra with them) for De- 
fendant No. 1. 


BEG, C. J.:.— “India, that is Bha- 
rat, shall be a Union of States.” The 
very first mandate of the first Arti- 
cle of our Constitution to which we 
Owe allegiance thus prohibits, by 
necessary implication, according to 
the plaintiff in the original suit now 
before us under Art, 131 of the Con- 
stitution of India, any constitutional- 
ly unjustifiable trespass by the Union 
Government upon the domain of the 
powers of the States. The State of 
Karnataka, has therefore, sued for a 
declaration that a notification dated 
23-5-1977 (hereinafter referred to as 
‘the Central Notification’) constituting 
a Commission of Inquiry in purport- 
ed exercise of its powers. under Sec- 
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tion 3 of the Commissions of Inquiry 
Act, 1952 (hereinafter referred to as 


‘the Act’), is illegal asd ultra vires. ` 


This declaration is sought on’ one of 
two alternative . grounds: firstly, 
that the Commissions of Inquiry 
Act, 1952, does not “authorise the 
Central Government to constitute a 
Commission of Inquiry in regard to 
matters falling exclusively within 
the sphere of the State’s legislative 
and executive power”; and, secondly, 
that if the privisions of the Act do 
cover the Centra] Govt. Notification, 
they are ultra vires for contravention 
of “the terms of the Constitution as 
well as the federal structure implicit 
and accepted as an inviolable - basic 
feature of the Constitution.” Conse- 
quently, the plaintiff seeks a perpe- 


tual injunction to restrain the res- 
pondents, the Union of India and- 
Shri A. N. Grover, the one-man 


Commission of Inquiry into “charges 
of corruption, nepotism, 
and misuse of governmental power 
against the Chief Minister and other 
Ministers of the State of Karnataka”, 
from acting under the Central Gov- 
ernment’s notification. 


2. The plaintiff States case is: 
that, the Congres party was return- 
ed by the electors by a majority at 
an election held in the State in 
1972; that, the majority party in the 
legislature elected Shri Devraj Urs 
as its leader who then formed his 
Government as required by Art. 163 
of the Constitution; that, the Gov- 
ernment thus installed, by what 
must be deemed to be the will and 
. decision of the ‘State Legislature, 
continues to’ enjoy the confidence 
of the legislature and is in of- 
fice; that; in the recent Lok 
Sabha elections, the Congress party 
headed by Shri Devraj Urs achiev- 
ed a resounding success by hav- 
ing won 26 out of 28 S 
that the Janata party, which is in 
power at the Centre, must be deem- 
ed to have been rejected: by the 
electorate, but it is indirectly, 
through the appointment of a Central 
Commission of Inquiry, trying to 
discredit the Congress Party and its 
leaders in the State of Karnataka, 
and, thereby, interfering with the 
democratic machinery of control and 
supervision of the : Government of 


favouritism . 


.party, my colleagues and 


seats so` 
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the State provided by the Constitu- 
tion itself. 


3. On 26th April, 1977, the Union 
Home Minister sent a letter to the 
Chief Minister of the State commu- 
nicating the allegations contained in 
a Memorandum submitted by certain 
members of the opposition party in 
the Karnataka State Legislature and 
asked him to make his commenss. 
The Chief Minister gave a reply 
dated 13th May, 1977, a copy of 
which was attached to the plaint. 


4. The Chief Minister, in his 
reply, complains that “slanderous 
propaganda has been unleashed with- 
out any verification of the truth or 
otherwise of the allegations or past 
history of most of the charges.” He 
points out that broadcasts and press 
reports had given him an intimation 
of the allegations sent to him even 
before they were received by him 
with the Home Minister’s letter. The 
Chief Minister said: “It is reason- 
able to presume that the object of 
this campaign of slander is mainly 
to tarnish the image of the Congress 
myself in 
an effort to gain, if possible, power 
for your party in the State imme- 
diately after your party was totally 
rejected by the electorate of the 
State in the recent Lok Sabha elec- 
tions.” The insinuation was that the 
whole object of manipulated charges 
against the Chief Minister was to 
vilify him and his Government and 
to bring him down in the estimation 
of the public so as to destroy the 
support which the Congress party 
had from the people of the State. -t 
was thus a charge of malice in fact. 


5. The Chief Minister 
shelter behind the federal princ- 
ples said to be embodied in otr 
Constitution and described them as 
“the corner-stone of national unity 
and national integrity.” He asserted: 
“the Constitution is the source of all 
power for the various organs of the 
Centre and the State and all ac- 
tions and exercise of all power 
under any of the statutes either by 
the Centre or by the: State must 
conform to and be subordinated to 
the scheme of distribution of powers, 
legislative and executive, under the 
Federal Scheme of the Constitution.” 


also took 
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6. The Chief Minister also admit- 
ted, in his letter to the Union Home 
Minister, that the Constitution ‘‘in 
certain exceptional circumstanzes 
provides for the Centre making in- 
roads into the exclusive domain of 
the State legislature or the State 
executive”, But, he denied that zhe 
exceptional circumstances, expressly 
provided for in the Constitution, for 


interference by the Centre, existed 
in the instant case. 
7. Evidently, the Chief Minister 


meant that there was no room for 
invoking the emergency provisions 
under Art. 356 of the Constitution 
which provides for the assumption 
by the President of India of any of 
the functions of the Government and 


by the Union Parliament of the 
functions of the State Legislature, 
provided “the President is  satisied 


on receipt of a report from the Gov- 
ernor of a State or otherwise that a 
situation has arisen in which the 
Government of the State cannot be 
carried on in terms of the Const-tu- 
tion.” 


8. The Chief Minister also invckes 
the aid of the principles of demo- 
cracy which, according to him, per- 
meate the whole scheme of the Con- 
stitution, so that Chief Ministers and 
other State Ministers can be called 
to account only by the State Legis- 
lature to which they are respoasi- 


ble. He asserted that “the Cabinet 
system of Government is a basic 
feature of the Indien Constitution.” 


This implies, according to him, chat 
all control] over Ministerial act:ons 
vests in the State Legislatures only 


and not in the Union Government, 
subject, of course, z0 exceptions ex- 
pressly provided. With regard to 
the actions of the State Government, 
he complained that the assumption 
of inquisitorial or supervisory func- 
tions by the Union Government at 
the instance of “an extra constitu- 
tional agency, however high, would 
destroy the basic character of the 
Cabinet system of Government and 
would rob the legislature of the 
State and its people, of the conscitu- 
tionally guaranteed right of having a 
Government of their choice subject 
to their control.’ He claimed that 
the State had exclusive right to in- 
vestigate charges relating to matters 
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falling “within exclusive domain of 
the State under the Constitution.” He 
warned against the dangers to na- 
tional interest by undue interference 
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with the federal scheme contem- 
plated by the Constitution. 
§. The Chief Minister, after hav- 


ing emphatically asserted what he 
conceived to be the object of the pro- 
ceedings against him and his consti- 
tutional rights, very properly offered 
to place all the material having a 
bearing upon the 36 charges out of 
which he admitted that 23 related to 
him, He offered to clear himself of 
these charges. He pointed out that 
4 of the charges related to his col- 
leagues and had been discussed in 
the legislature. He also said that 3 
charges had already been enquired 
into by the former Prime Minister. 
He said that he did not want these 
to be reopened. He cited the speech 
of Shri Om Mehta, a former Minis- 
ter of State, in the Lok Sabha, on 
5th May 1971, where it was stated 
that some memoranda had been sent, 
containing allegations of corruption 
and misuse of power made against 
the Chief Minister and other minis- 
ters of Karnataka by some members 
of the Legislative Assembly as long 
ago as 1973. According to that state- 
ment, there were 99 allegations out 
of which 16 concerned the Chief 
Minister personally. Shri Mehta was 
said to have declared that the alle- 
gations against the Chief Minister 
were found to lack substance after 
the settled procedure of inviting 
comments from the Chief Minister 
had been observed. The Chief Minis- 
ter then dealt at considerable length 
with the individual charges. 


10A. In the plaint before us, it was 
pointed out that charges of the na- 
ture now referred to the one man 


Commission by the Central Govern- 
ment had been made ever since 1972 
elections both on the floor of the 
Legislature and elsewhere. It also 
said that they had been explained 
and answered on the floor of the 
Legislature repeatedly. The Chief 
Minister complained that the same 
allegations had been repeated after a 
new Government had assumed of- 
fice at the Centre. 


10. It was also asserted in the 
plaint that, in order to allay any 


78 S. C. [Prs. 10-13} Karnataka State v. Union of India (Beg C. J.) 


Suspicion in the minds of the public 
in the State, and, in view of the con- 
tinued agitation for a judicial probe, 
and, in accordance with the highest 
and best traditions of Government, 
the State Government, by a notifica- 
tion, dated 18th May, 1977, appoint- 
ed a Commission of Inquiry under 
Section 3 (1) of the Commissions of 
Inquiry Act, 1952. A copy of the 
notification of the State Government 
was attached to the complaint, It 
was alleged that a copy of it had 
also beer sent to the Home Minister 
on 18th May, 1977. 


11. One of the submissions by the 
plaintiff is that the State Govern- 
ment notification dated 18th May, 


1977, appointing its own Commission . 


to inquire into all the matters and 
irregularities, to which additions 
could be made and of which further 
particulars could be provided, covers 
all that could be enquired into by 
the Grover Commission under the 
notification dated 23rd May, 1977, 
which specifically excludes matters 
zovered by the Karnataka Govern- 
ment’s notification dated 18th May, 
1977. Reliance is placed on proviso 
`b) to Section 3 (1) of the Act 
‘which prohibits the Central Govern- 
ment from appointing another Com- 
mission “to inquire into the . same 
matter for so long as Commission 
appointed by the State Government 
is functioning, unless the Central 
(Jovernment is of opinion that the 
scope of the inquiry should be ex- 
tended to two or more States.” 


12. The written statement filed on 
behalf of the Union of India raises 2 
preliminary objections as follows be- 
fore relying seriatim to the para- 
graphs in the plaint. The prelimi- 
rary objections are: 


“I. The suit by the State of Kar- 
rataka is not maintainable inasmuch 
as the impugned notification S. O. 
Mo. 365 (E) dated 23rd May 1977 
constituting the Commission of In- 
quiry does not affect the plaintiff- 
State, By impugned notification a 
Commission of Inquiry under Sec. 3 
of the Commissions of Inquiry Act, 
1352, has been constituted for the 
purpose of making an inquiry into 
the charges of corruption, nepotism, 
favouritism and misuse of Govern- 
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mental power against the Chie? 
Minister and certain other Ministers 
of the State of Karnataka specified 
in the notification. The inquiry is 
against the Chief Minister and cer- 
tain other Ministers as. individuals 
and not against the State of Karna- 
taka. The inquiry is rather in the 
interest of State that such  corrup- 
tion, nepotism, favouritism shoulė 
not exist in the State. The State of 
Karnataka is not directly interested 
in the inquiry proposed to be held 
against the Chief Minister and cer- 
tain other Ministers of the State. The 
individuals occupying the office of 
Chief Minister and Ministers are dis- 
tinct from the State itself. 


2. Article 131 of the Constitution 
of India gives original jurisdiction to 
the Hon'ble Supreme Court in any 
dispute between the Government of 
India and one or more States etc., if 
the dispute involves any question of 
law or fact on which the existence 
or extent of a legal right depends. 
There being no dispute .between the 
Government of India and the State, 
the suit is not maintainable. There 
is no legal right of the plaintiff- 
State to file the present suit.” 


13. The Union of India denied 
that the matters now to be enquired 
into by the Grover Commission con- 
stituted a resuscitation of previous 
charges and allegations which had 
been disposed of Mala fides in 
the institution of the Commission of 
Inquiry is denied. The validity of 
all provisions of the Act is staunchly 
defended. The Inquiry ordered by 
the Central Government is, it is as- 
serted, quite competent and not 
covered by the State Government 
notification. It is denied that the 
federal scheme or democratic prin- 
ciples embodied in the Constitution 
are affected by the institution of a 
Commission of Inquiry of the kind 
set up. It is submitted that the Cen- 
tral Government Commission of In- 
quiry was ordered to enable an ap- 
propriate and completely impartial 
fact finding process to take place 
so that either the Central Govern- 
ment or any oher authority or even 
members of the public may, in ac- 
cordance with democratic principles, 
act in a manner which is constitu- 
tionally proper and fully justified. In 
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any case, the conduct of the Chief 
Minister of a State with regard to 
affairs of State and the manner in 
which he used his official position 
were, according to Union Govern- 
ment, matters of public importance 
into which the Central Government 
was quite competent to order impar- 


tial fact finding inquiries in puklice 
interest. 
14. On the above set of plead- 


ings, the following issues were fram- 
ed by this Court: 


“1. Is the suit maintainable? 


2. Is the impugred notification 
ultra vires the powers of the Cen- 
tra] Government under S. 3 of ithe 
Commissions of Inquiry Act? 


3. If Section 3 of the Commissions 
of Inquiry Act authorises the C2n- 
tral Government to issue the im- 
pugned notification, is the Section it- 
self unconstitutional?” 


15. An important preliminary 
question to be decided, for the rea- 
sons already indicated, concerns the 
nature of the two inquiries, one by 
the State Government and another 
instituted by the Central Govern- 
ment, If the two notifications cover 
substantially “the same matter’, it 
may not be necessary to deal with 
other questions at all, The parties 
have very fully argued their cases 
on this question even though no 
separate or specific issue has ben 
framed on it. Both the parties have 
raised this issue specifically in their 
pleadings. They have argued on the 
assumption that a dacision on it is 
implied in the trial of other issues 
in the case. We will, therefore, take 
it up first separately as a prelimi- 
nary question whick we should de- 
cide before taking up other maters 
in issue. A determination of ihis 
question has an important bearing 
on matters argued for purposes of 
deciding each of the three issues 
framed above. Even if the question 
was not directly or indirectly in-ol- 
ved in the decision of each of the 
three issues framed above, a decision 
on it seems necessary for clearing 
the ground for a orrect apprcach 
to the whole case. It is certanly 
not a question we could abstain 
from deciding simply because no spe- 
cifie issue was framed separately on 
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it at the outset. Although, in view 
of the fact that the question has 
been put in issue and so understcod 
and very fully argued by the par- 
ties, a separate and specific issue 
need not be framed upon it, yet, be- 
cause of the crucial importance of 
it, we formulate it now separately 
and specifically as follows: Do both 
the State and the Central Govt. in- 
quiries relate to the “same matter” 
within the meaning of proviso (b) 
to Section 3 (1) of the Act so as to 
bar an inquiry by the Central or 
Union Govt. so long as the State 
Commission is functioning? The State 
Govt.’s notification dated 18-5-1977, 
reads as under:— 

“Government of Karnataka” 

Karnataka Government Secretariat 

Vidhana Soudha 
Bangalore, May 19, 1977 
NOTIFICATION 

WHEREAS allegations have been 

made on the floor of the Houses of 


the State Legislature and elsewhere 
that irregularities have been com- 
mitted/excess payments made in 


certain matters. relating to contracts, 
grants of land, allotment of sites, 
purchase of furniture, disposal of 
foodgrains, ete: 

WHEREAS the State Government 
is of the opinion that it is necessary 
to appoint a Commission of Inquiry 
to inquire into the said allegations: 

NOW, THEREFORE, in exercise of 
the powers conferred by sub-s. (1) 
of S. 3 of the Commissions of Inquiry 
Act, 1952 (Central Act, 60 of 1952) 
the Government of Karnataka hereby 
appoint Justice Shri Mir Iqbal Hus- 
sain, Retired Judge of the Karnataka 
High Court to be the Commission of 
Inquiry for the purpose of making 
an inquiry into the said allegations, 
particularly specified below and to 
submit a report thereon to the State 
Government within a period of four 
months from the date of this Notifi- 
eation:—~ 

1. Whether improper or excessive 
payment was made to M/s, Nirmala 
Engineering Construction Company 
in respect of the contracts awarded 
to them by the Government of Kar- 
nataka and the Karnataka Urban 
Water Supply and Drainage Board 
for lift irrigation for water supply 
scheme? 
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II. Whether any improper or ex- 


-cessive payment was made to M/s: . 
Balaji Engineering end Construction. 


Works Ltd., in respect of the con- 
tracts awarded to them for— 


(1) the construction of the right 
bank earth dam of the Hemavathi 
Project from chainage No. 7890 to 
8510’; 

(2) the construction of the 
bank irrigation sluice of the 
vathi Dam; 

(3) the construction of the left 
bank irrigation sluice of the Hema- 
vathy Dam; 

(4) the construction of the masonry 
dam of the Hemavathy Project from 
Chainage No. 4400’ to 5740’ includ- 
ing the overflow section and the pro- 
tective works; 


(5) the construction of the spillway 
dam of the Hemavathy Project; 

(6) the construction of the masonry 
dam of the Harangi Project? 
_ Il. Whether any improper or ex- 

cessive payment was made or undue 
favour shown to M/s. Nechipadam 
Construction Company in respect of 


right 
Hema- 


. the contract awarded to them for the 


construction of the Hemavathy right 
Bank Earth Dam from _ chainage 
2025m. to 2405m. and chainage 1750m 
to 2025m.? 


IV. Whether any improper or ex- 
cessive payment was made or undue 
favour shown to M/s, Shankaranara- 
yan Construction Company in respect 
of the contracts awarded to them 
for— . 

(1) the construction of the combin- 
ed Board Administrative. Division 
Building; 

(2) the construction of the right 
bank earthern portion of the Hidkal 
Dam in the two reaches from 10,000 
to 11,000 and -11,100 to 14,700? 

V. Whether any improper or ex- 
cessive payment was made or undue 
favour shown to M/s. EICIL in res- 
pect of the contracts awarded to 
them for— 

(1) the: construction of fhe head 
race tunnel from the Bommanhalli 
pick up dam to the surge point; 

(2) the construction of the surge 
tank and the pressure shaft? 

VI. Whether any undue favour was 
shown to M/s. Ghansham Commercial 
Co, Ltd.. in the sale of 2,5000 tonnes 
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of bajra at rate of Rs. 73.50, per 
quintal in 1972? 

VII. Whether any undue favour 
was shown to M/s. Krishna Flour 
Mills- in respect of the lease of the 
land next to its premises, measurinz 
200’ x 200’ for a period of 30 years? 

VIII. Whether any improper. or ex- 
cessive payment was made or any 
undue favour was shown -to M/s.. 
Shah Construction Company in the 
settlement of their claims for the 
contract awarded to them for th2 
construction of the Almatti Dam? 


IX. Whether any undue favour was 


shown to M/s. Poornima Electronics 
in the placing of orders on them 
for supply of electronic equipments 


like Intercome ete.? 

X. Whether there was any misap- 
propriation or fraud in the dealings 
of the State Co-operative Marketing 
Federation during the period 1971- 
72 and 1972-73? 

XI. Whether any undue favour has 
been shown by the Government or 
the KSRTC in leading out the build- 
ing in the KSRTC bus stand at My- 
sore for a Canteen at Mysore? 

XIL Whether any undue favour 
was shown. by Government or the 
KSRTC in leasing out resting rooms 
in the KSRTC in Mysore to Shri 
Prem Kumar? 

XIII, Whether the funds of the 
Agro Industries Corporation were 
wrongly diverted to the Gadag Co- 
operative Textile ‘Mills, - Hulkoti. 
Gadag, Dharwar district? 

XIV. Whether undue favour was 
shown to M/s. Navrasa Fertilizers in 
purchasing fertilisers and whether 
payment was made even without re- 
ceipt of the stock? 
`~ XV. Whether site on J.C. Road 
was leased to Shri M. B. Lal and N. 
V. Venkatappa contrary to the inte- 
rests of the City of Bangalore Muni- 
cipal Corporation? . 

XVI. Whether the grant of land 
in S. No. 15 of Bommenahalli. Vil- 
lage, Nelamangala Taluk, Bangalore 
District was made contrary to rules? 

XVII. Whether sites in Rajmahal 
Vilas and Palace Orchards layouts 
were irregularly allotted? 

XVIII. Whether the purchase of one 
thousand tonnes of paddy from Tamil 
Nadu by Shri Atheeq Ahmed, Pro- 
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prietor of the Mandya Rice Mills 
Mandya at the instance of the State 
Government and the subsequent dis 
posal thereof were adverse to the in 
terests of the State? 


XIX. Whether the contract for th= 
preparation of models and desigrs 
for the re-modelling of the K. E. 
Market, Bangalore was irregularly 
awarded to M/s. Karekar and Sund= 
ram? 

XX. Whether the conversion cf 
land owned by Shri ©. M. Dinshaw 
and family in Narasipura  Villag-, 
Bangalore North Taluk (known =s 
‘Dinshaw Estate’) as non-agricultur=l 
land was not in accordance with tke 
rules? 


XXI. Whether any irregularities cr 
improprieties have been committed in 
the administration of the Karnataka 
Film Development Corporation sinee 
1971? 


XXII. Whether the cement or steal 
allotted for the construction of tke 
Government Harijan Hostel build- 
ing in Bangalore City was diverted 
to other purposes? 

XXII. Whether orders for the pw- 
chase of furniture for the. Health 
Department for the years 1972-3, 
1973-74 were placed at exorbitant 
rates with firms who were neither 
furniture dealers nor approved PWD 
contractors/suppliers? 

XXIV. Whether essentiality 
cates for stainless ste2] were issued 
to bogus firms or fictitious persons 
during the period ist March 1&74 
to 30th June 1974? 


- XXV. Whether the purchase of 
Fargo and Bedford Chassis by the 
KSRTC in August 1972 was against 
the Corporation’s interests? 

XXVI. Whether the appointmerts 
of agents, sub-agents and dealers 
during the years 1967-77 by the V-s- 
vesvaraya Iron and Steel Lid, 
Bhadravathi for the distribution of 


certi- 


stee] and cement were adverse toe 
the Company’s interests? ; 
XXVII. Whether the appointmerts 


of agents, sub-agents and dealers -or 

the years 1967-77 by the Myscre 

Paper Mills Ltd., Bhadravathi ~or 

the distribution of paper were d= 

verse to the Company’s interests? 
XXVIII. Whether improper or ex- 

cessive payment. was. made to Sari 
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M. S..Ramaiah, contractor, in res- 
pect of the contract awarded to him 
for the construction of the Talakalele 
dam and its appurtenant works, 
which form part of the Sharvathi 
Valley Project. 

XXIX. Whether there were any 
defects in the construction of Tala- 
kalele Dam owing to bad design, 
use of sub-standard materials caused 
by negligence or wilful commission 
of the contractor or any individual? 

XXX. Whether unjust or excessive 
payment was made to M/s. Tarapore 
& Co. in respect of the contract 
awarded to them for the rock fill 
work both up and down stream, in 
the Lingannamakki earthern dam? 

XXXI. Whether there was any ir- 


regularity or impropriety in the 
grant of 3000 acres of land in Peri- 
yapatna Taluk to M/s. Oriental 
Aromatics? 


XXXII. Whether any favour was 
shown to Shri Bhooma Reddy in the 
matter of award of the right to re- 
tail vend of. liquors in the year 
1968? 

XXXIII. Who are the persons res- 
ponsible for the lapses, if any, re- 
garding the aforesaid and to what 
extent? 

By order and in the name of the 
Governor of Karnataka. 
Sd/- G. V. K. Rao, 
moei Secretary to the Government. 

oO . 
- The Compilor, Karnataka Gazet- 

te, for publication of this Noti- 

fication in a Gazette Extra- 

ordinary and supply of 200 

copies. 

Copy to: 
All Secretaries to Government, 
The Registrar, High Court of 
Karnataka with a covering let- 
ter.” 
The Central Government Notification 
D/- 23-5-1977 reads as follows:— 
“THE GAZETTE OF INDIA 
EXTRAORDINARY 
PART II — SECTION 3 — 
SUB-SECTION (ii) 
MINISTRY OF HOME AFFAIRS 
DEPARTMENT OF PERSONNEL 
& A, R. 
; NOTIFICATION 
New Delhi, the 23rd May, 1977. 


S. C. 365 (E)—Whereas the Cen- 
tral Government. is of opinion . that 
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it is necessary to appoint a Commi- 
sion of Inquiry for the purpose f 
making tan inquiry into a definite 
matter of public importance, name!y 
charges of corruption, nepotism, fav- 
uritism or misuse of Governmental 
power against the Chief Minister ard 
certain other Ministers of the. Stace 
of Karnataka, hereinafter specified; 

Now, therefore, in exercise of the 
powers: conferred by Section 3 of the 
-Commissions of Inquiry Act,. 19&2 
.(60 of :1952). the Central Goverr- 
ment hereby. appoints a. Commissian 
of Inquiry consisting:of a single mem- 
ber, namely, Shri A. N. Grover, re- 
tired Judge of the Supreme Court -cf 
India. |. 

-2. The terms of reference of. the 
Commission shall be as: follows: : 

(a) to inquire into the following 
allegations, namely:— =- 

(i) such of the cHepstions contain- 


ed in the memorandum. ‘dated 11th 
April, 1977, received: ‘from som2 
Members of the Karnataka State 


Legislature .and addressed to th? 
Prime Minister as are specified! in 
Annexure I; 

(ii) such of the Siete: ndaained 
in the memoranda aforesaid as are 
specified in Annexure II, but exclud- 
ing any matter covered by the noti- 
- fication’ of the Government of Kar- 
nataka in the Chief Secretariat No. 
DPAR 7 GAM 77, dated the 18th 
May, 1977; 

(b). to. inquire into any” ‘ane: 
impropriety or contravention of . law 
other than those specified in the said 
notification of the Government of 
the State of Karnataka, on the part 
of any person in relation to any 
matter ‘referred to in the allegations 
aforesaid; ; 

(c) to inquire ‘into any other mat- 


ter which arises from or is connect- 


ed with or incidental’ to.- any act, 
omission or transaction referred to 
in the allegations aforesaid; 

Explanation—.'In - thé Annexures to 
this notification, ` “Chief Minister” 
means Shri Devraj ‘Urs, ` the Chief 
Minister of the State of Karnataka. 

3. -The headquarters of the Com- 
sion will be at New Delhi. 

4. The Commission” will complete 
its inquiries and report to the’ Cen- 
tral Government: on or before: the 
Ist day of December, 1977. `- 
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‘overruling the decision ` of the.. 


A. ER. 


5. And whereas-the Central- Gov- 
ernment is of opinion having- regard 
to the nature of the'-inquiry to be 
made by the Commission and other 
circumstances of the case, that all 
the provisions of sub-section (2), sub- 


` section (3), sub-section (4) and sub- 


section (5), of Section 5 of the Com- 
missions of Inquiry Act, 1952 (60 of. 
1952) should be:.made applicable to 
the Commission, the Central Gov- 


ernment hereby directs, in exercise of 


the powers conferred by sub-sec. (1) 
of. the said Section 5,- that all the 
provisions of the said ‘sub-secs, (2), (3), 
(4) and (5). of that section shall apply 
to the Commission. . 
ANNEXURE I ; 
(1).Whether the Chief Minister- 
practised favouritism - and - nepotism 
by :appointing: his. own- brother, Shri 
D.. Kamparaj Urs, as a Director: of 
the Karnataka State film Industries 
Development Corporation,-in place of 
Shri R. J. Rebello, Chief Secretary to 
the Government, in 1974, and later 
as Director-in-Charge with the powers 


to’ exercise all the powers -of the 
Managing Diirector. 
(2) ‘Whether -the Chief Minis: “er 


had directed auction of excise shops 
out, of turn in’ five districts on the eve 
of the recent’ Lok Sabha Elections in- 
the month of February, 1977. with 
corrupt ‘motives although the auctions 
were due in the month of May, 1977, 
and whether this was. done with tne 
object: of collecting funds for the, 
Elections, 


(3) Whether the Chief Minister had 
released Rs. 50.60 lakhs to buy, “Un- ` 
derstanding Science”. from LB.M. 
Sub- 
Committee’ constituted “for the purpose 
under the ‘Chairmanship ` of the, Chief 
Minister’: and also > overruling. the 
‘orders of the concerned “Minister. 

(4) Whether the , Chief Minister was 
guilty of shielding corrupt officers, :n 
particular, two officers of the Public 
Works Department, namely. Shri 
Seshagiri Rao, Assistant Engineer, 
and Shri’ Shivanna,- ‘a Clerk against 
whom prosecution: ‘orders were pdssed 
by the Government on the basis of 
the recommendations- of the Vigilance 
Commission. ` "Whether the ` Chief 
Minister on his:-own revised ‘the 
order’ and withdrew’ the- prosecution 
for any consideration : 
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(5) Whethér © Shri- Hanumantha 
Reddy, Superintending Engineer, was 
promoted as Chief Engineer by 
Chief Minister. against the recom- 
mendation of the Vigilance Commis- 
sion that he should be demoted and 
certain amounts should be recovered 
from him and whetker. the. Chief 
Minister also overruled. the orders of 
the concerned Minister and whether 
such action of the Chief Minister was 
for any consideration. 

(6) Whether. the following pav- 
ments were made to M/s: Shankara- 
narayana Construction Co. :— 

(i) an ex+gratia payment of Rs. 6. 37 
lakhs in Malaprabha Project; 

(ii) excess _ payment to the tune of 
Rs, 12.00 lakhs in Ghataprabha Pr- 
ject with an intention to favour the 
contractors. 

(7) Whether any misappropriation 
of funds and: fabrication ‘of accounts 
of the Social Welfare Department was 
made with the connivance of the then 
Minister Shri N. Rachaih to the extent 
of Rs. 30.00 lakhs and whether any 
fraud was practised in connection 
with the said matter. 

(8) Whether APOR was mae 
of fictitious persons - dealers” in 
sandal soap by Mysore “Sales Interna- 
tional under the orders: of the Chef 
Minister and the Mirister for Indus- 
try and payment was made of huge 
amounts by way of commission. 


(9) Whether gross misuse of powers 
and position was made by Shri H. M. 
Channa Bassappa,: formerly. Minister- 
in-charge of Public Works Depart- 
ment and Electricity (now Miniscer 
of Health) in converting the residen- 
tial site which he got allotted to 
him by the Trust Board into a com- 
mercial site and. starting a company 
with. his family members as directcrs. 


(10) Whether any favouritism was 
shown or whether there was 
corruption in the purchase of new 
tyres and in body building contract 
for the new chassis : by’’ Karnataka 
State Road ‘Transport - Corporation 
under the undue influence of the 


Chief Minister and the Minister for i 


Transport Shri Aziz Sait. 

(11) Whether there was any nepo- 
tism and favouritism and misuse of 
power by the Chief Minister and the 
Minister: of Transport in ae matter 
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of nationalisation’ of contract ` carri- 
ages and wilfully: benefiting certain 
parties with whom the Chief ` Minis- 
ter’s second son-in-law was a partner. 

(12) Whether any’ favouritism was 
shown in the:`norination of Shri 
K. V. Rao as a- member of the Kar- 
nataka State Road Transport: Corpo- 
ration Board agairist the provisions 
of the Act. 

(13) Whether an undue favour was 
shown to M/s. Balaji Engineering 
Construction Company by accepting 
the tender for construction of houses 
under Housing and ‘Urban Develop- 
ment Corporation’s. Low Income 
Group Scheme in Dumlur Lay-out by 
the Bangalore Development Autho- 
rity, which is under the administra- 
tive .control of the Chief: Minister. 

(14) Whether allotment of 20 acres 
of land was made to the three sons 
of the Finance Minister, Shri M, V. 
Ghorpade, in contravention of land 
grant rules and the provisions of the 
Land Reforms Act and. the Land 
Revenue Acts. 


' (15) Whether any misuse of power 
was committed, or any corruption 
committed by Shri D. K. Naikar, 
Minister for- Municipal Administra-. 
tion, with regard to the grant of land 
to Boroka Textile Mills in Hubli- 
Dharwar Corporation Area. 


` ANNEXURE II 


Whether the Chief Minister or any 
other Minister of the State of Kar- 
nataka was guilty of corruption, 
nepotism, favouritism or misuse of 
governmental. power in connection 
with all or any of the following mat- 
ters, namely :— 

(1) Grant of 20 acres of Govern- 
ment land, reserved for grazing of 
cattle in. Hommanahalli, Nelamangala 
taluk, Bangalore District, to the son-. 
in-law of the Chief. Minister, Shri 
M. D. Nataraj, in violation of the pro-:. 
visions of the Land Revenue Code and 
disregarding the claims of local Sche- 
duled Caste applicants; 

(2) Allotment of 4 large valuable 
house sites in the most posh locality 
of Bangalore, Raj Mahal Vilas Exten- 
sion, to Shri Devaraj , Urs and. his. 
family members in supersession of the 
rightful claims of other applicants; 

(3) Undue favours - shown to 
Messrs Nirmala Engineering Con- 
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‘struction Company, by releasing Gov- 

ernment funds in spite of the fact 
that the concerned Minister had taken 
a decision to prosecute the firm on 
the basis of the recommendations of 
the Vigilance Commissions. 

(4) Excess payment of Rs. 98.88 
lakhs to Messrs Balaji Engineering 
Company, in Hemavathi Project, in 
contravention of the terms of the con- 
tract with a view to favouring the 
contractor; 

(5) Undue favour shown to Messrs 
Nechipadam Construction Company 
in Hemavathi Project, by accepting 
the highest tender with an intent to 
benefit the contractors and involving 
excess payment to the extent of Rs. 
3.5 lakhs; 

(6) Excess payment of Rs. 1 crore 
to Messrs TICIL Contractors, in Kali 
Hydel Project, for the benefit of the 
contractors; f 

(7) Whether abcut 5,000 tons of 
rice, purchased by the Government of 
Karnataka from the Tamil Nadu Gov- 
ernment on sovernment-to-govern- 
ment basis, was allowed to be mar- 
keted by a private party, Shri H. R. 
Athud Ahmed, without the know- 
ledge of the Food Department instead 
of the Mysore State Co-operative 
Marketing Federation as was earlier 
agreed, with the sole intent of bene- 
fiting the private party; 

(8) Undue favour 
fictitious cooperative society in re- 
gard to conversion of 270 acres of 
agricultural land called Dinshaw 
Estate into non-agricultural 3 
in violation of the mandatory provi- 


shown to a 


sions of the Land Reforms Act and 
the Land Revenue Act; 
(9) Whether undue favour was 


shown to one Ghanshyam in the sale 
of 2500 tons of Bajra at the rate of 
Rs, 73.50 p. per quintal without call- 
ing for tenders and allowing Shri 
. Ghanshyam to sell the Bajra in the 
State of Maharashtra at the rate of 
Rs. 125.00 per quintal during the 
time of drought in Karnataka. 

(10) Whether undue favour was 
shown or concession was made to M/s. 
Karekar and Sundaram, Architects, 
in regard to the preparation of designs 
for remodelling the X. R. Market in 
supersession of the order of the con- 
cerned Minister. : 

(11) Whether undue favour was 
shown, or concession was made ‘to 
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M/s. Shah Construction Co.,'Contrac- 
tors, in Upper Krishna Project at 
Alamatti. 

(12) Whether undue favour was 
shown to M/s. Krishna Flour. Mills 
in granting valuable land in Banga- 
lore City, which land was meant Zor 
children’s park, at a nominal rent by 
overruling the orders of the , con- 
cerned Minister. 


(13) Whether there was any mis- 
appropriation of funds of the Kar- 
nataka State Film Industries Develcp- 
ment Corporation to the tune of Rs. 
10.00 lakhs, when the Chief Minister 
himself was the Chairman of that 
Corporation and whether the business 
of the Corporation, its members, 
creditors or any other person or 
otherwise for a fraudulent or unlaw- 
ful purpose.. 


(14) Whether any undue favour 
was shown to M/s. Poornima Elez- 
tronics, Bangalore, in the purchase of 
electronic equipment (intercom) “ by 
superseding the recommendation of 
the Head of the Department and 
orders of the concerned Minister. 


(15) Whether any misappropria- 
tion of the funds of the Karnataka 
State Co-operative Marketing Fede- 
ration to the extent of several crores 
of rupees was made by Shri H. S. 
Srikantiah, Minister of State for 
Home, when he was the President of 
that Federation and whether the 
business of the Federation was con- 
ducted with intent to defraud that 
Federation, its members, creditors or 
any other person or otherwise for a 
fraudulent or unlawful purpose. 


.(16) Whether any undue favour 
was shown to Shri Satya Pal by the 
Minister of Transport Shri Mohamed 
Ali, by accepting the once rejected 
tender of Shri Satya Pal in leasing 
out its building for canteen in Kar- 
nataka State Road Transport Corpo- 
ration Bus Stand, Mysore, and whe- 
ther.any undue favour was shown by 
the same Minister to Shri Satya Pal’s 
son Shri Prem Kumar, in leasing out 
its retiring rooms of the Karnataka 
State Road Transport Corporation in 
Mysore. 


(17) Whether any undue ‘favour 
was shown to four firms, nameley, 
All. India Agencies, Vidyut Engineer- 
ing Co. Trishul - Enterprises and 
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Mysore Woods, in purchasing furniture 
valued at Rs. 29.00 Lakhs in 1973-74 
under I.P. Project by the Minister 
for Health, Shri H. Siddaveerappa. 


(18) Whether any undue favour 
was shown by the Minister of Stae 


for Small-Scale Industries, Shci 
Koulajgi in 1974, in the issue ef 
Essentiality Certificates to parties 
many of -which are fictitious ard 
bogus. 

(19) Whether undue favour was 


shown by the Chief Minister and tke 
Minister for Transport, Shri Aziz Sait 
in 1973-74 to M/s. Fargo in buying 
150 chassis against the advice of tie 
Chief Mechanical Engineer of the 
Karnataka State Road Transport Car- 
poration, 


(20) Whether any undue favour 
was shown by the Minister of Indus- 
tries, Shri S. M. Krishna, in allotting 
of paper, cement and steel] of the 
State-owned Industries to Non-trasli- 
tional dealers/agents including his k-th 
and kin. 


(21) Whether an excess paymentof 
Rs. 30.00 lakhs was made to M/s. 
Shankaranarayana Construction Con- 
pany in regard to the construction of 
combined Board Administrat-ve 
Building Complex at Bangalore over 
and above the contract rates. 


(22) Whether any excess paym-=nt 
was made to M/s, Balaji Engineermg 
Company to the tune of Rs. 8€00 
lakhs in Harangi Project with an 
intent to favour the contractor. 

(23) Whether. Shri K. H., Patil, :he 
then Minister for Agriculture end 
Forest, was guilty of any misuse of 
power or undue favouritism in rela- 


tion to Hukkeri Textile Mills or 
Gadage Co-operative Textile Mils, 
or both. 


(24) Whether any undue favour 
was shown or any corruption commit- 
ted by Shri Chikke Gowda, the tien 
Minister for Animal Husbandry and 
Agriculture in relation to the ray- 
ment of a sum of Rs. 3.00 lakhs to 
M/s. Navarasa Fertilizers. 

(25) Whether there was any misuse 
of power and corruption commited 
by Shri D. K. Maikar, Minister for 
Municipal Administration in conmec- 
tion with the allotment of land on 
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J.C. Road to Shri M: B. Lal and Shri 
M. V. Venkatappa. 
(No. 375/16/77-AVD-III) 
R. K. Trivedi 
Secretary” 

16. The first thing that: strikes one, 
on a bare reading of the two notifi- 
cations is that, whereas the State 
Notification seems scrupulously to 
avoid any mention of any particular 
act or part of any individual whatso- 
ever, the whole object of the Central 
Government notification seems to be 
to inquire into the correctness of the 
allegations made against the Chief 
Minister of the State principally and 
into allegations against other specified 
individuals incidentally. The objects 
and subject matter of the Central 
Government. notification become 
clearer by looking at Annexures 
1 and 2 of it giving particulars -of 
transactions to be investigated. The 
first five items of Annexure 1 are 
separate transactions in each of which 
the Chief Minister of the State is 
himself alleged to have played the 
principal role in such a way as to 
indicate his exclusive responsibility. 
In other transactions, such as in 
items 10, 11 and 13, the Chief Minis- 
ter is shown as having . participated 
with others. And, in the remaining 
transactions mentioned, the’ allega- 
tions do not place the responsibility 
on any particular individual, but they 
seem designed to elicit the truth of 
allegations of favouritism, nepotism, 
and misuse of power against whoever 
may be responsible, Annexure 2 of 
the Central Government notification 
begins by a statement which shows 
that its object is to determine whe- 
ther the Chief Minister or any other 
Minister.of the Government of the 
State of Karnataka, indulged in nepo- 
tism, favouritism, or misuse of Gov- 
ernmental powers in a number of 
transactions which are listed as items 
1 to 25 there. On the other hand, the 
State Government notification, with- 
out mentioning the persons who might 
be responsible for any excessive or 
improper payments, or favouritism, 
or misappropriation, or irregularity, 
mentions certain contracts in favour 
of various companies, or _ parties 
under 32 heads. It then states, as a 
separate item of inquiry, the question 
as to who were the persons responsi- 
ble in the lapses, if any, mentioned 
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earlier, In other. words, apart from 
their parts in certain lapses the res- 
ponsibility of the Chief- ‘Minister or 
any other Minister of the Government 
of Karnataka could not be inquired 
into by: ‘the ‘Commission appointed 
under the State notification, And, all 
that’ the ‘State ‘notification seems: ‘to 
empower- -its ‘Commission. to ` enquire 
into, with regard to transactions ‘men- 
‘tioned there ‘is whether there was any 
excessive payment ‘or irregularity 
involved. ‘Hence, it speaks of respon- 
sibility for “lapses” as though. one 
could assume that there was no 
dishonest motive, The emphasis, in 
the ‘State notification, is on the ques- 
tion of observance or non-observance 
of rules ‘coupled with. the question 
whether certain payment were ‘pro- 
per. And, the question of affixation 
of responsibility is confined to 
“lapses” in ‘the course of these tran- 
sactions only. 


17. Even if a transaction has ae 
made completely in accordance with 
the rules, it may, nevertheless. be an 
act of favouritism tainted with cor- 
ruption or” dishonesty. ` Less deserving 
parties could be deliberately preferred 
over more -deserving parties, in ‘such 
transactions.. It is not difficult to 
‘make out compliance with the rules 
or to show on paper that the ` most 
deserving party has received the 
benefit of a contract. Indeed, even 
the most deserving party may receive 
a contract or a benefit under a deci- 
sion taken by .a Government. or its 
Ministers who may have received ‘an 
illegal gratification for it without 
anything whatsoever appearing on 
the ‘records of the Government about 
the bribe received by the “Minister 
concerned. Hence, in addition to the 
fact that the items mentioned in the 
two notifications mostly do not .tally 
with. each ‘other, it appears.to us that 
the objects of the State notification do 
not go ‘beyond investigation into the 
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illegality or irregularity of any tran-' 
only ‘of 


saction and “responsibility” 
persons concerned to point out what 
they were. 
State notification is meant to set up 
a Commission which has to inquire 
whether the veil ‘worn by. certain 
transactions is correct in form and 
covers .it fully, but the Central Gov- 
ernment notification is clearly meant 
to enable the Commission | mppeinica 
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If one may so put it, the. léft: out by the 
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to tear down’ even the veil of appa- 
rent legality and regularity. which 
may be worn by some transactions. 
It- authorises the Grover Commission 
to inquire into and discover the 
reality or substance, if.any,: behind 
certain (mostly other)’. transactions. 
The object of the Central Government 
notification seems clearly not only to 
affix. responsibility of transactions 
mentioned there:on individuals who 
may be really guilty even if a few 
of them could be said-to have bee. 
mentioned in both notifications, We 
do. not think that such notificaticns| - 
would justly or fairly be spoken of as 
covering “the same matter’, as con- 
templated by proviso (b) to S, 301) 
of the Act, because the State Com- 
mission is there to examine thé 
appearance or surface whereas the 
Central. Commission is expected - to 
delve deeper into what could only 
lie behind or below it. 


18. It is certainly a matter for 
concern to a State if some irregularity 
or illegality has been committed in a 
particular transaction by its Govern- 
ment or a Minister. But, it would 
obviously be more’ ‘helpful to. deter- 
mine why it has been committed. 
And, it should be still more important 
for. it to find out who, however highly 
placed, is really responsible for the 
commission of that irregularity ard 
whether any dishonesty or corruption 
has operated at ‘the highest levels in 
the State even if the form is proper 
and. regular. If the State notification 
shows ‘no concern for what.seem to 
us to be the much more important 
objects of the Central Government 
notification, one could perhaps guess 
that the indifference. of the State to- 
wards the more serious matters is not 
without some object or significance. 
Nevertheless, we do not propose to 
pass any judgment on the motives of 
the State Government or the fact 
that the most important or significant 
features of what has been.’ alleged 
against the Chief Minister and’ mem- 
Government: have been 
State Government 
notification even if the object of that 
notification was auite bona fide and 
proper so far‘as it went. We think, 
however, that the State notification 
does not go far enough. But, the 
Central Government notification does 
proceed further, It squarely . levels 
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charges against persons who, accord- 
ing to the allegations made; may hav= 
acted.in.a manner which makes ther 
not only theoretically responsible bu~ 
actually guilty of corruption. i 
19. For the success of the policie 
of any State or Government in it, ic 
any part of the country over whic: 
its authority runs, it should be shower 
to be capable of carrying out tt- 
constitutional mandates contained m 
Part IV of the Directive Principles. e£ 


State Policy so as to make the bas>. 


human rights. guaranteed by ow 
Constitution ‘a reality and not 2 
mirage, That, for the masses of ow 
people, is the basie purpose of - the 
whole Constitution which cannot bk 
allowed to be frustrated. If the base 
rights of the people: are not to t= 
stultified and to appear: chimerica, 


those in charge of'the affairs of th . 


State, at the highest levels, must: = 
above suspicion. This is only possite 
- if their own bona fides and utterby 
unquestionable integrity are assurzd 
and apparent in the context of te 
high purposes of our Constitution and 
the dire needs of our poverty strikm 
masses. We cannot view. :allegatians 
of corruption lightly. We think that 
the interests of the State and of: tke 
Union are not antithetical when 
there are charges of corruption azd 
misuse of power against those n 
authority anywhere. To serve tke 
common interests of the whole peop, 
on whose behalf our Constitutmn 
speaks, the States and the Union cam- 
not stand apart. They - must stard 
together united in purpose and action. 
It is as important that unjustified 
and malicious- - 
against individuals in hish plass 
should be unmasked and the realy 


behind them exposed for what it is 
worth, as it is that justified -.con- 


plaints must find adequate means: pf 
redress so that the interests of fhe 
dumb millions of our countrymen ace 
duly safeguarded against . unscrupa- 
lousness wherever found. If, as. we 


find in this case, the State notificati~n . 


is meant only to superficially scra=h 
the surface of the allegations maze, 
whereas the Central  Governmeit 
notification is meant to probe ito 
the crux or the heart of what. ry 
or may not have gene wrong wh 
the body politic in the State of Ka- 
nataka, we could not be too techni-al 
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or astute in “finding: reasoris: to: . held: 
that the. subjéct-matter of the two: 
enquiries is) -substantially the same. 
Obviously; this. could: not. really be so: 


d 


A bare reading of the two: notifica- 


tions, set out in full a - shows 


that. 


‘20. In the circumstances’ of. this 
ease, it may be more graceful for the 
Chief Minister of the State of Kar- 
nataka to. waive his technical objec- 
tions, as he seems to do in undertak- 
ing to place all the material before. 
whichever commission may be found’ 
to Rave jurisdiction: to: inquire into 
the allegations: made against him.. He 
could take the opportunity to honour~ 
ably face and’ :-repel’ the charges 
which; according to him, have beer 
repeatedly but unjustifiably and 
maliciously made against him over a 
sufficiently long period.. He could 
thus be able to establish that: he is 
serving the interests: of: his. State, its 
inhabitants, and, indeed; of the coun- 
try as a whole, a his assertions are 
correct: 


21. The plaintiff has. not suggested 
anywhere that the Grover Commis- 
sion is. not presided. over by. an indi- 
vidual .of unquestionable. integrity 
and independence whe: has. been a 
Judge of this Court. Mr. Lal Narain 
Sinha, appearing. for the plaintiff, 
has, very frankly and. properly, con- 
ceded, that. he cannot successfully 
press want of bona. fides on thé. part: 
of the Central Government. in issuing: 
its notification.. This. means. that. the 
question whether the Commission: is 
either unnecessary, except as a wea- 
pon of political warfare, as well as 
any doubts about whether it could be 
or was to. be misused in this. , case, 
must -be , dismissed as: unsustainable. 
The State Government must. itself be. 
deemed to admit. that _ circumstances 
necessitated: the appointent. of a: Com- 
mission, by appointing its own, to 
inquire into analogous matters. which 
deserved ‘investigation. ‘due to their 
public importance. ‘‘ 


22. We find. that the Central Gov- 
ernment. notification itself- excludes. 
from its purview those: charges: which 
may be fairly said to fall within the 
scope of the Commission set-up by 
the State Government. We are nat 
concerned: with. matters: which: may: be 
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subsequently added so as to expand 
the scope of inquiry by the State 
Commission, We think that the pro- 
visions of proviso (b) to S. 3(1) of 
the Act will prevent the State Gov- 
ernment from adding such matters as 
are already covered by the Central 
Government notification. We, how- 
ever, leave it to the Grover Commis- 
Sion itself to determine, whenever it 
is faced with such an objection, whe- 
ther a particular matter is already 
being properly enquired into by the 
State Commission. 


23. In view of what we , have 
observed above, it would perhaps be 
proper for the Government of Kar- 
nataka itself to withdraw its own 
notification if it thinks that certain 
members of the State Government 
will be unduly embarrassed by having 
to face inquiries by two Commissions 
on matters which may have some 
connections or even some common 
areas. Indeed, to get to the heart of 
a transaction, its surrounding of 


superficial shell, which is all that 
the State Commission can inquire 
into with regard to some transac- 


tions, may have to be pierced, or, te 
some degree, traversed before the 
core of these transactions can be 
reached. As we hold that the two 
notifications authorise inquiries into 
matters which are substantially dif- 
ferent in nature and object, the en- 
quiry by the Grover Commission 
cannot be said to be barred by rea- 
son of the State Government notifi- 
cation under proviso (b) to S. 3 (1) 
of the Act, even if, in order to deal 
with the substantially different sub- 
ject-matter, in view of the diver- 
gence in objects, certain areas of 
fact or rules governing transactions 
may be common, If the objectives 
are different the examination of 
common areas of fact and law for 
different purposes will still be per- 
missible. 


24. Without doubting the motives 
of the State Goverrment in appoint- 
ing its own commission perhaps we 
may observe that, in a case involv- 
ing charges of the kind made against 
the Chief Minister and other Minis- 
ters of the State, it would be better 
if the State’s own Commission did 
not even remotely appear to have 
been set up merely in anticipation of 
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a thorough investigation by an out-. 
side Central authority which would, 
Presumably, appear more impartial 
and objective, or, to impede or em- 
barrass the proceedings of the Central 
Government Commission. Such doubts 
as could arise on these grounds will 
be dispelled by the withdrawal of 
the State notification. Although the 
prompt action of the State Govern- 
ment may seem quite commendable 
and bona fide, in appointing its own 
Commission in the context and cir- 
cumstances disclosed above, its con- 
tinued existence may not give exact- 
ly that impression after what we 
have held above on an analysis of 
the apparent objects of the two Corn- 
Missions judged by the contents of 
the two notifications. In any case, 
the subject-matter, not being ` sub- 
stantially same, the Central Govera- 
ment Commission could proceed with 
its investigations if other objections, 
which we now proceed to examine, 
are not really fatal to the validi-y 
of the Central Government’s notiñ- 
cation. 


25. Those other objections to the 
validity of the Central Government’s 
notification may be summarised as 
follows: 


26. Firstly, it is submitted that 
express provisions of the Constitu- 
tion relating to the federal struc- 


ture, distribution of executive and . 
legislative powers between the State 

and the Union, joint responsibility of 
a State’s Council of Ministers, cond:- 
tions under which they can hold of- 
fice or may be dismissed, the State 
Legislature’s exclusive control over 
their actions and conduct of affairs 
of the State Government, are ir- 
fringed by it, so that, if all this 
could be done, under the cloak of 
the powers conferred by Sec. 3 cf 
the Act, by the Central Government, 
this provision of the Act is, pro 
tanto, invalid. Secondly, and follow- 


.ing logically and naturally from the 


first set of propositions, as their 
necessary consequence, the notifica- 
tion constitutes violations by the Cen- 
tral Govt. of what must be held to 
be parts of the basic features or the 
basic structure of the Constitution 
which do not permit the destruction 
of either federalism or democracy by 
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issuing executive fiats. Thirdly, car 
rying ‘the logic of the last mentioned 
set of submissions a step further, t 
is urged that, as the basic features 
of the Constitution have been head 
by this Court to be outside the præ- 
cedure for amendment contained . n 
Article 368 of the Constitution, it 
must, a fortiori, be held to be ouš- 
side the legislative competence f 
Parliament as contemplated by Art- 
cles 245-255 in Part XI of the Coa- 
titution read with provisions of tae 
Legislative Lists in Schedule 7. 
Fourthly, it is suggested, in the alter- 
native, that, in any case, a necessacy 
implication of the express provisicns 
of the Constitution is that a contzol 
by the Union Government over te 
day-to-day working of the Govemn- 
ments in the States by the adoption 
of the legislative procedure found 
‘in Part XI of the Constitution mast 
have a result which can only be 
achieved by a Constitutional amezd- 
‘ment under Art. 36& of the Consti- 
tution. Fifthly, it is submitted fiat 
even if interference with the day to 
day working of the Governmertal 
machinery in the States is not bar-ed 
‘by the basic structure of the Consti- 
tution, yet, the situations in which 
such interference is warranted, hav- 
ing been specifically laid down in 
the emergency provisions contained 


in Arts. 352-360 found in Part XYII - 


of’ the Constitution, any other mode 
of interference with the operatzons 
of State Governments, not expre.sly 
provided by the Constitution itelf, 
must be deemed to be outside the 
ordinary legislative competence. of 
“Parliament. Sixthly, the  plaintff’s 
counsel submitted that, in any event, 
the provisions of the Act must b= so 
construed or interpreted, by reading 
‘them down if necessary, as to re- 
clude interference by the Union Gov- 
ernment with the operations of the 
State Government or the conduct . of 
its Ministers keeping in view all the 
submissions mentioned above. 


27, It is true that learned counsel 
‘for the plaintiff kept reverting to 
what he really meant to put for- 
-ward as the basic or inviolable -fea- 
tures of the Constitution, yet, he. 
felt reluctant to unequivocally eom- 
mit- himself to the view that the Act 
“contained provisions which consttut- 


Karnataka :‘State.v. Union cf India (Beg C. J.) 


{Prs, 26-29] S.C. 89 


ed a violation of the basic structure 
of. the Constitution which has been 
held to include both Democracy and 
Federalism. Apparently, this some- 
what shifting position arose from a 
realisation that the Act may have 
very little, if anything at all, to do 
with provisions meant to ensure De- 
mocratic Government, and that our 
Constitution has, despite whatever 
federalism may be found in its struc- 
turey so strongly unitary features 
also in it that, when the totality of 
these provisions is examined, it be- 
comes difficult to assert confidently 
how much federalism such a Consti- 
tution contains, whether those parts 
of it which seem to override the 
federal elements of our Constitution 
are not more basic or significant than 
what is described as its federalism, 
and whether possible actions under 
the Act, intended to authorise inves- 
tigation, presumably with a view to 


finding remedies into whatever dis- 
honesty or corruption may be dis- 
covered in the conduct of govern- 


mental affairs by Ministers, are not 
really meant to safeguard or help 
rather than to destroy or hinder de- 
mocratic government, ` 

28. It is interesting to note what 
Sir Cyril Salmon, Lord Justice of 
Appeal, said in a lecture on Tribu- 
nals of Inquiry”: 

“In all countries, certainly in those 
which enjoy freedom of speach and 
a free Press moments occur when 
allegations and rumours circulate 
causing a nation-wide crisis of confi- 
dence in the integrity of publie life 
or about other matters of vital pub- 
lic importance. No doubt this rarely 
happens, but when it does it is es- 
sential that public confidence should . 
be restored, for without it no de- 
mocracy can long survive. This con- 
fidence can be effectively restored 
only by thoroughly investigating and 
probing the rumours and. allegations 
So as to search out and establish 
the truth. The truth may show that 
the evil exists, thus enabling it to be 
rooted out, or that there is no foun- 
dation in the rumours and allega- 
tions by which the public has been 
disturbed. In either case, confidence is 


-restored.” 


29. In the lecture mentioned 
above, it was pointed out that the 


- Tribunal of Inquiry (Evidence). Act, 
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1921, was passed in England to dis- 
place the procedure. by .which Select 
Parliamentary „Committees “were 
used: “to investigate. alleged . wrong 
doing in high places.” -About the 
Select Committee procedure he said: 

“Such a method of investigation by 
- a political tribunal was wholly un- 
satisfactory; . Being a.: progressive 
people it took us only little more 
than about 300 years to’do anything 
about it. In the United. States of 
America, however, which ‘is. still 
more progressive than - we are, they 
still. use virtually the same : method. 
Congressional Committees of investi- 
‘gation, like our Parliamentary -com- 
mittees, consist of .members.: repre- 
senting the relative strength of the 
majority. and minority parties. Clear- 
ly such-bodies can never be free 
from party political influences. This 
is a very real defect in. any tribunal 
investigating allegations- of . public 
misconduct — particularly.. as ‘the 
subject-matter of the. inquiry : often 


has highly - charged political - : over- 
tones.” 

He observed: - pet 
“The history - of such investiga- 


tions in England by Parliamen- 
tary committees is, ‘to say the 
least, unfortunate.. Let me- give. 


you but one example. Early in the 
present’ century there occurred what 
became known as the Marconi Scan- 
dal. In 1912 the Post Master Gene- 
ral in a Liberal: Government accept- 
ed a tender by the English Marconi 
Company for the “construction of 


State-owned: wireless telegraph - stå- 
tions throughout the Empire. There 
followed widespread rumours ‘that 


the Govt. had corruptly favoured: the 
Marconi Company and that certain 
prominent members of the Govt. had 


improperly profited by’ the transac-: 


tion. The Select Parliamentary Com- 
mittee appointed to investigate these 
‘rumours represented the respective 
strengths of the Liberal and Conser- 
‘yative Parties. The majority report 
of the Liberal members of the Com- 
“mittee exonerated the members of 
she Government concerned whereas a 
minority report by the Conservative 
members of the Committee found 
-hat these members of the Govern- 
ment had been guilty of gross im- 
propriety. ‘When the reports came 
+o be debated in the House of Com- 
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‘blame. 


available for use when 


-cerned inasmuch as, for this 


otherwise- requires,— . 


‘ter relatable.to any of : the 


ALR. 


mons, the House divided on strictly 
party lines and by a majority ex- 
the Ministers from ajll 
This is the last instance ofa 
matter of this kind being investigat- 
ed. by-a Select Committee of Parlia- 
ment.” - 
In other words, 

“It was because in | England 
investigation by. a political: tribu- 
nal of matters causing grave- pub- 
lic disquiet had been discredited 
that ..the Tribunal: of Inquiry 
(Evidence). - Act, 1921,- was ‘passed, 
with a view to setting up some: per- 
manent investigating machinery to be 
| required.” 
Furthermore; he pointed out that 
even in. America ad hoc tribunals 
are not infrequently appointed to 
avoid a matter being referred to a 
Congressional Committee, as, for 
example, the Warren Commission .to 
investigate the murder of President 
Kennedy. . 

30.. It is thus clear that in ‘demo- 
cratic. countries not only modern 
practice but statute can provide for- 
Inquiries of. the kind which are 
meant to be conducted under - our 
Act. of 1952. The Preamble of our 
Act shows that it was. meant to “pro 
vide for appointment of the Commis- 
sions of Inquiry and for vesting such 
Commissions with certain. powers.” 
Section 1, sub-section (2) of the Act 
indicates that: it. extends to: the 
whole of India; but, a proviso to it 
puts” certain. limitations to which its 


.operation. is subjected so far as the 


State ‘of Jammu & Kashmir is con- 
is State, 
Inquiries set up must: relate to mat- 
ters -appertaining to such entries . in 
List II ‘or List III of the Seventh 
Schedule as may be applicable to tha 
State. There is nothing in. the Act 
to show any such limitations “with 
regard to any other State. `... 

31. .Section 2 of the Act. provides: 
-.“2.+In this Act, unless -the context 

(a) . “appropriate Government” 
means— ` 

(i) the Central Gogemmeni in re- 
lation to aʻ'Commission appointed by 
it to make an inquiry into any mat- 
entries 
enumerated in List I or List II’ or 
List. IHI in the Seventh’ Schedule: to 
the Constitution; and - 
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(ii) The State Government, in rela- ` 


tion to a Commission appointed... by 
it to make an inquiry into any. mat- 


ter relatable to any cf the entries - 


enumerated in List II or List III in 


the. Seventh Aeneae to ‘the Consti- 


tution: 


Provided that in TERT to. ‘the 
State of Jammu. & Kashmir, these 
clauses shall have effect subject ` to 
the modification that— : 

(a) in sub-clause (i) thereof, for the 
words and figures. “List I or List II 
or List III in the Seventh Schedule 
to the Constitution” the words and 
figures “List I or List III in tke 
Seventh Schedule to the Constitution 
as applicable to the State of Jammu 
and Kashmir’ shall: be substituted; 

(b) in sub-clause (ii). thereof, for’ 
the words and figures “List II : or 
List III in- the. Seventh Schedule: to 
the Constitution”, the words ard 
figures “List UII in the Seventh Sche- 
dule to the Constitution as applicable 
to the State of Jammu and Kashmir” 
shall be substituted; 


(b) “Commission” means a Com- 
mission ‘of Inquiry appointed und=r 
Section 3; i 

- (e) “prescribed” means prescribed 


by rules made under this’ Act.” 


31-A Section 3 of the Act reads ‘as. 


follows: 

“3. (1) The appropriate “Govera- 
ment may, if it is of opinion that it 
is necessary so to do, and shall, ifa 
resolution in this behalf is passed 5y. 
the House of the People, or, as the 
case may be, ‘the. Legislative Assem- 
bly of the State, by notification in 
the Official Gazette appoint a Com- 
mission: of Inquiry for the purpose 
of making an inquiry into any defi- 
nite matter of public importance and 
performing such functions and with- 
in such time as may be specified in 
the notification, and the Commiss:on 
so appointed shall make the inquiry: 
and perform the functions acco-d- 
ingly: : 

Provided that where any ` such 
Commission ‘has been appointed — to 
inguire into any matter— 

(a) by the Central Cormier. no 
State Government shall, except with 
the approval of the Central Govern- 
ment, appoint another Commission to 
inquire ‘into the same. matter for so 
‘long as the Commission: appointed by 
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ae Central Government. is- function-. 


Pi) by- a State. Goverment, - the 
Central Coccennent shall not ap- 
point another Commission to inquire 
into the same matter for so. long as 
the Commission appointed by the 
State Government is functioning, un- 
less the Central Government is of 
opinion that the scope of the inquiry 
should. be extended to two or more 


‘States. 


(2) The ‘Commission may consist of 
one or more members appointed by 
the appropriate Government, and 
where the’ Commission consists of 
more than one member, one of them 
may be appointed as the Chairman 
thereof. 

(3) The appropriate " Government 
may, at any stage of an inquiry by 
Commission fill any. vacancy 
which may have arisen in the office 
of a member of the Commission (whe- 
ther consisting of one or more than 
one member). 

(4) The appropriate Government 
shall cause to be laid before the 
House of: the People or, as the case 
may be, the Legislative Assembly of 
the State, the’ report, if any, of the - 
Commission on the inquiry made by 
the Commission under’ sub-section (1) 
together with a memorandum of the 
action: taken thereon, within a period 
of six months of the submission . of 
the report by the Commission to 
the appropriate Government.” 

32. After the two sections, set out 
above, which disclose the apparently 
very wide and undefined scope of 


. inquiries to be conducted under the 


Act the’ only limit being that they 
must relate to matters of “definite 
public importance”, follow sections 
conferring upon Commissions under 
the Act powers of a civil court for 
the purpose of eliciting evidence, 
both oral and: documentary and 
powers to punish those guilty of its 
contempts, Section 6. of the Act, 


however, makes it clear that state- 
ments made by a person ir the 
course of his evidence before the 


Commission “will not subject him to 
or be used against him in any civil 
or criminal proceeding except in a 
prosecution for giving false evidence 
‘by making such statements.” But, 
this protection.is not extended to 
statements made in reply to ques- 
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tions not required by . the Commis- 
sion to be answered, or, those made 
on matters which are not relevant to 
the subject-matter of -the inquiry. 
The Act, however, contains no pro- 
visions for giving any effect to the 
findings of the Commission or for 
enforcing any order which could be 
made by the Commission against any 
person as a result of an inquiry. In 
fact, the only orders a Commission 
under the Act is empowered to make 


against anybody are those relating 
to adduction of evidence, whether 
oral or documentary, and those 


which may be required to protect 
the Commission against “acts calcu- 
lated to bring the Commission or any 
member thereof into disrepute.” The 
proceedings of a Commission could 
only result in a Report which is to 
be laid before the Legislature - con- 
cerned under the provisions of Sec- 
tion 3 (4) of the Act. Hence, the 
obvious intention behind the Act is 
to enable the machinery of democra- 
tic government to function more ef- 
ficiently and effectively. It could 
hardly be construed as an’ Act meant 
to thwart democratic. methods .of 
government. i l 


33. Even in countries with undi- 
luted unitary systems of Govt. there 
is devolution of powers of local self- 
Government for restricted purposes. 
In our country, there is, at the top, a 
Central or the Union Government 
responsible to Parliament, and there 
are, below it, State Governments, res- 
ponsible to the State Legislatures, 
each functioning within the sphere of 
its own powers which are divided 
into two categories; the exclusive 
and the concurrent. Within the ex- 
clusive sphere of the powers of the 
State legislature is local Government. 
And, in all States there is a system 
of local Government in both Urban 
and Rural areas, functioning under 
State enactments. Thus, we can 
speak of a three tier system of Gov- 
ernment in our country in which_the 
Central or the Union Govt. comes at 
the apex with certain subjects which 
are exclusively left to the States con- 
cerned ordinarily or in normal times. 
But, even problems which arise 
within the territories of States may 
fall within the sphere of overriding 
Central power in emergencies. And, 
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‘the State legislatures. 
Seventh Schedule fall 


AVE R. 


if a subject is considered important 
enough to be regarded as the concern 
of the whole nation, the Constitution 
makers have themselves placed it 
either in the exclusively Central 
Legislative List I or in the concurrent 
‘Legislative List III of items mention- 
ed in Sch. VII. 


34. Our Parliament consists of the 
President and the two Houses of Par- 
liament. The House of the People is 
not meant to represent the States as 
independent units of a federation 
(Art. 79). It has to have a strength 
of members not . exceeding 525 in 
number chosen by direct election by 
the people from various territorial 
constituencies in the States and. not 
more than twenty representatives of 
People living in the Union territories 
(Art, 81}. There the people of India 
living in the States and of the Union 
territories are directly represented 
so that. their interests and rights 
could be presumed to be well looked 
after and protected by their direct 
representatives. The Council of 
States has 12 members in it nominat- 
ed by the President for their special 
knowledge or experience in matters 
of art, science or social service, and 
not more than 238 representatives of 
the States and elected by members 
of the Legislative Assembly of each 


-State in accordance with the system 


of ‘proportional representation by 
means of single transferable vote and 
from the Union territories in the 
manner prescribed by law made by 
the Parliament (Art. 80). The repre- 
sentation of the Legislative bodies of 
the States and of the Union territo- 
ries is certainly a recognition of the 
federal principle. But, this does not 
mean that the Central Government is 
precluded from all interference in 
matters concerning individual States. 
For determining the extent of that 
interference and the circumstances in 
which it is possible we have to turn 
to other provisions of our Constitu- 
tion. 


35. Article 245 (1) of our Constitu- 
tion gives the territorial operations 
of the laws made by Parliament and 
Art. 246 (1) 
items in List I of the 
exclusively 
within the domain. of Parliament and 


enacts. that 
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those in List-H come exclusively with- 
in the legislative power of the Staze 
legislatures, but those in List III aze 
to be concurrent, Art, 248, however, 
vests Parliament with exclusive 
power to legislate with respect to 
matters not enumerated in either the 
concurrent or State list. This is what 
is spoken of generally as the “residuary 
power”, In addition, Parliament has 
overriding powers of legislating even 
for matters in the State list for 
limited durations if the 
States by resolution supported by 
not less than two thirds of its mem- 
bers declares that it is necessary to 
do so in national interest or during 
the continuance of a proclamation of 
emergency (Articles 249 and 250). 
Inconsistency between laws made by 
the Parliament and a State legisla- 
ture on an item found in a concur- 
rent list, is to be resolved in favcur 
of the law made by Parliament (Art. 
254). And, far-reaching powers, ccn- 
tained in Arts. 352-3€0 in Part XVIII 
of the Constitution, enable the Presi- 
dent to suspend not only the enforce- 
ment of fundamental rights of citi- 
zens, and their operation as fetters on 
legislative powers but also the func- 
tions of the State legislatures wh.ch 
can be assumed by Parliament and of 
State Governments which can be 
taken over by the President. It is 
true that the emergancy powers are 
so drastic that they can be abused. 
We have not, however, got before us 
acase of the exercise of emergency 
powers or of abuse of powers. We 
are only considering here the extents 
of what are put forward as federal 
and democratic features of Govt. 
which may or may not be capable of 
suspension, As the Constitution 
stands at present, the exercise of the 
emergency powers, whose validity is 
not questioned before us by any 
party in this case, can completely 
remove even the semblance of a fede- 
ral structure in our Constitution for 
the duration of an emergency. 


36. A look at Chapter II of Part 


XI on administrative relations be- 
tween the Union and the Stetes, 
shows us provisions for direct:ons 


which can be given to the State Cov- 
ernments even m normal times by 
the Central Govt. described in Arts. 
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256-257, as “the Govt. of India.” Art. 
256 enacts: 

“256. The executive power of every 
State shall be so exercised as to 
ensure compliance with the - laws 
made by Parliament and any existing 
laws which apply in that State, and 
the executive power of the Union 
shall extend to the giving of such 
directions to a State as may appear 
to the Government of India to be 
necessary for that purpose”. 

Article 257(1) may also be quoted 
to illustrate the extent of Executive 
powers of the State and Union Govt.: 

“257 (1) The executive power of 
every State shall be so exercised as 
not to impede or prejudice the exer- 
cise of the executive power of the 
Union, and the executive power of 
the Union shall extend to the giving 
of such directions to a State as may 
appear to the Government of India 
to be necessary for that purpose”. 

37. The extent of the normal 
executive powers of the Union are 
indicated as follows by Art, 73 (1) of 
the Constitution: 

"73 (1) Subject to the provisions of 
this Constitution, the executive 
power of the Union shall extend — 

(a) to the matters with respect to 
which Parliament has power to make 
laws; and 

(b) to the exercise of such rights, 


authority and jurisdiction as are 
exercisable by the Government of 
India by virtue of any treaty or 
agreement; i 


Provided that the executive power 
referred to in sub-clause (a) shall 
not, save as expressly provided in 
this Constitution or in any law made 
by Parliament, extend in any State 
to matters with respect to which the 
Legislature of the State has also po- 
wer. to make laws”. 

And, the extent and limitations of 
the executive power of a State are 
given in. Art. 162 as follows: 

“162. Subject to the provisions of 
this Constitution, the executive power 
of a State shall extend to the matters 
with respect to which the Legislature 
of the State has power to make laws: 

Provided that in any matter with 
respect- to which the Legislature of a 
State and Parliament have power to 
make laws, the executive power of 
the State shall be subject to, and 
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limited. by the executive power ex- 
‘pressly conferred by this Constitution 
or by any law made by Parliament 
upon. the Union oor authorities 
thereof”. . - 

- 38. The wide scope of executive 
powers of the Unior Government was 
considered by this Court not long ago 
in State of Rajasthan v. Union of 
India, AIR 1977 SC 1362 at p: 1383-84 
where, after examining the relevant 
Constitutional provisions, one of-us 
observed in the context of what was 
sought to he construed as a "direct 
tiom” to the State Government, given 
‘by the Home Minister in the Union 
Government, to ‘dissolve a State 
Assembly: — 


"I may ‘point out that there are 
various: aspects of relations between 
the Uniorw and the States governed 


by different provisions of the Consti- 
tution. I may here refer to ‘those 
which relate to giving. of ‘directions’ 
by the Union Government to the: State 
Governments ‘because Art, 365 pro- 
vides: 

‘365, Where any State ie failed to 
comply with or to give effect to any 
directions given in the exercise of the 
executive power of the Union under 
any of the provisions of this Consti- 
tution, it shall be lawful for. the 
President to hold that a situation has 
arisen in which the government of 
the State cannot be carried on in 
accordance with the provisions of this 
Constitution,’ 

- Articles 256 and 257 mention : a wide 
range of subjects on which the Union 
Government may give executive 
directions. to State Governments, Art. 
73 (1) (a) of the Constitution tells us 


that the’ Executive power of the 
Union extends’ to all matters on 
which ‘Parliament has power to 


make laws’. Art. 248 of the Constitu- 
tion vests. exclusively in the Parlia-. 
ment residuary powers of making 
laws on any matter not enumerated 
in the Concurrent or State Lists. Art. 
256 of the Constitution covers ` cases 
where the President may want to 
give directions in exercise of the 
executive power of the Union to.a 
State Government in relation to a 
matter covered by an existing law 
made by Parliament which applies: to 
that State. But, Art. 257 (1) imposes 
a wider obligation upon a State to 
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exercise its powers in such a way as 
not to impede the exercise of execu- 
tive power of the Union which, as 
would appear from Art. 73 of the 
Constitution, read with Art. 248 may 
cover even a subject on which there 
is no existing law but on which some 
legislation ‘by Parliament is possible. 
It could, therefore,’ be argued that 
although, the. Constitution ‘itself does 
not lay down -specifically when the 
power of dissolution should be exer- 


.cised by the -Governor on the advice 


of a Council. of Ministers in the. 
State, yet if a direction on. that: mat- 
ter was properly given by the Union 
Government to a State Government, 
there is a duty to carry it out.. The 
time for the dissolution ‘of a State 
Assembly is not covered by any. speci- 
fic provision of the Constitution or 
any law made on the subject. It is 
possible, however, for the Union Gov- 
ernment, in exercise of its residuary 
executive power to consider it a fit 


_Subjéct. for the issue of an appro- 


priate direction when it considers 
that the political . situation in the 
country is such that a fresh election 
is necessary in the: interest of politi- 
cal stability or to establish the confi- 
dence of the people in the Govt. of a 
State”. (p. 1383-84). 

- 39. In that case, after considering 
the extent of federalism'in our Con- 
stitution it- was- also ebreived 
(p. 1383): À 

“If then our Constitution creates a 
Central Government which is ‘amphi- 
bian’ in the sense that it can ‘move 
either on the federal or unitary plane, 
according to the needs of the situa- 
tion and circumstances of a case, the 
question which we are driven back 
to consider is whether an assessment 
of the ‘situation? in which the Union 
Government should move either on 
the federal or unitary plane are mat- 
ters for the Union Government itself 
or for this Court’ to consider - and 
determine, Each ‘organ of the Re- 
publie is expected to know the limits 
of-its own powers. The judiciary 
comes in generally only, when any 
question cf ultra vires action is m- 
volved, because questions . relating to 
vires : ‘appertain to its domain”. 


, 40. In the first quotation given 
above, what was spoken of a “residu- 
ary executive power” of the Central 
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Government, analogous to the “re- 
siduary” legislative powers of Parlia- 
ment, was relied upon in support of 
the alleged “direction” from the 
Centre. In the case before us it could 
certainly be urged that a considera- 
tion of the question whether a Stete 
Govt. or its Chief Minister is or. is not 
carrying out the trust which consi- 
tutional power places in the hands of 
a State Government and its head, so 
as to determine whether any exercise 


of extraordinary powers under Art.- 


356 of the Constitution is called jor 
or not, is certainly & matter which 
lay within the powers of the Centzal 
Government. Art. 356 speaks of the 
“satisfaction” of the President. from 
a report of the Governor “or other- 
wise’ whether a particular situation 
has arisen in which the Govt. of the 
State cannot be carried on in accord- 
ance with the: provisions of the Con- 
stitution. Such a matter would cer- 
tainly be .a matter of public import- 
ance. If the President deems it 
necessary to give the State Govt. or 
its Chief Minister an opportunity of 
being heard before an impartial Cem- 
mission of Inquiry constituted under 
the Act, it could certainly not be said 
that such a mode of exercise of power 
under Art. 356 is not fully covered 
by what is necessarily implied by 
this article of the Constitution. In- 
deed, such a procedure would be a 
very fair and reasonable one, And, 
in judging the validity of provisions 
even hypothetical situations to which 
they could apply could be taken into 
account and not merely those present 
in the case before the Court. We do 
not think that an examination of the 
express provisions of the Constitution 
advances the case of the plaintiff, On 
the other hand, the Central Govt. can 
place reliance on, inter alia, provi- 
sions of Art. 356 of the Constitucion 
for powers which could be held tc be 
necessarily implied in the provis.ons 
of the Constitution — that is to say, 
a power to order an inquiry for the 
purposes of the satisfaction required 
by Art. 356. And the machinery pro- 
vided by the Act could, it seems to 
us, be utilised to decide whether ac- 


tion under Art. 356 is really called 
for. : 
41. Reliance was, however, placed 


strongly on provisicns of the Consti- 
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tution setting up what, in the words 
of Dr. Ambedkar, one of the prime 
architects of our Constitution, is “a 
Dual Polity” by which, as was ex- 
plained in the case of State of Rajas- 
than (supra), he meant a Republic 
“both unitary as well -as federal” — 
according to the needs of the time 
and circumstances. This ‘Dual Polity” 
of ours is a product of historical acei- 
dents, or, at any rate, of circumstan- 
ees other than those which result in 


genuine federations in which ithe 
fesire for a separate identity and 
governmental independence of the 


federating units is so strong that 
nothing more than a union with a 
strictly demarcated field of Central 
Government powers is possible, A 
confederal] Polity carries the attenua- 
tion of Central authority to the extent 
of confining combined or concerted 
action to the more strictly limited 
field of collaboration only to matters 
such as foreign affairs and defence 
so that it sets up a'’machanism of co- 
operative action in limited areas 
which can hardly be spoken of as a 
Government, A genuine federation 
is combination of political units which 
adhere rather tenaciously to the 
exclusion of the Central authority 
from strictly demarcated spheres of 
State action, but there is a Central or 
Federal “Government”, The extent 
of Federalism set up depends upon 
the extent of demarcation in ‘the 
executive, legislative and judicial 
spheres. In a truly Federal Constitu- 
tion this demarcation is carried out 
ina very carefully comprehensive and 
detailed manner. The mits are 
clearly specified. We will thus have 
to examine our Constitution to deter- 
mine how much of it is found here. 


42. No doubt, throughout the long 
course of our history, our successive 
rulers had been trying to build up a 
unity of India by establishing their 
imperial sway politically and ad- 
ministratively over the whole coun- 
try, but, it was really the British who 
succeeded in giving reality to such 
an objective. And, even they pre- 
served a duality of systems of Gov- 
ernment, There was a British India 
under the Governor-General presid- 
ing over the destinies of the warious 
provinces under Governors as Impe- 
rial sub-agents, but all acting on be- 
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half of an Emperor whose govern- 
ments ruled from Westminster and 
Whitehall. And, there were other 
parts of the country, ruled by Indian 
Princes owing allegiance to a foreign 
Emperor to whose authority they paid 
homage by acknowledging his suzer- 
ainty or the paramountcy exercised 
through his Viceroy. These two parts 
were sought to be knitted together 
into a federal polity by the Govern- 
ment of India Act of 1935, Federal 
principles, including a Federal Court, 
were embodied in it so as to bring 
together and co-ordinate two different 
types of political systems and sets of 
authorities. But, after the Constitu- 
tion of our Republic, came the gra- 
dual disappearance of Princely States 
and a unification of India in a single 
polity with duality of agencies of 
Government only for the purposes of 
their more effective and efficient 
operations under a Central direction. 
It was, more or less, an application 
of the principle of division of labour 
under at least Central supervision. 
In other words, the duality or dupli- 
cation of organs of government on 
the Central and State levels did not 
reflect a truly federal demarcation 
of powers based on any separatist 
sentiments which could threaten the 
sovereignty and integrity of the 
Indian Republic to which members of 
our Constituent Assembly seemed 
ardently devoted, particularly after 
an unfortunate division of the coun- 
try with certain obviously disastrous 
results, 


43. However, we may examine the’ 


express provisions of our Constitution 
relating to the organs of Government 
in the, States which, no doubt, give 
the appearance of full-fledged sepa- 
rate States for certain purposes. Each 
State has its own Governor exercising 
the executive power of that State. 
But, all Governors, although under- 
taking to devote themselves to the 
service and well-beirg of the people 
of their respective States, owe an 
undivided allegiance to “the Consti- 
tution and the law”. Each of them is 
appointed by the President and holds 
office during the pleasure of the 
President to whom he sends his re- 
ports with a view ta any proposed 
action under Art. 356 of the Constitu- 
tion. The Governor's authority, under 
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the warrant of his appointment, is 
traceable to the President to whom 
he is to submit his resignation if he 
resigns. 


44. Article 163 speaks of the 
Council of Ministers “with the Chief 
Minister at the head to aid and advise 
the Governor in the exercise of his 
functions, except in so far as he is 
by or under this Constitution re- 
quired to exercise his functions or 
any of them in his discretion”, Now, 
the Council of Ministers, theoretically 
appointed by the Governor., is certain- 
ly “collectively responsible to the 
Legislative Assembly of the State” 
(see: Art. 164 (2)). But, this “collec- 
tive responsibility” does not, as has 
been erroneously attempted to be 
argued before us, abridge or truncate 
the power of the Central Government 
to appoint a Commission under S. 3 
of the Act. In fact, this “collective 
responsibility” has a scope and mode]. 
of operation which are very different 
from those of an inquiry under S. 3 
of the Act even though the same or 
similar matters may, sometimes, give 
rise to both, “Collective Responsibi- 
lity” is basically political in origin 
and mode of operation. It may arise 
even in cases which may not call for 
any inquiry under S. 3 of the Act. 
And, matters investigated under S. 3 
of the Act may have no bearing on 
any “collective responsibility’. 


45. The object of collective res- 
ponsibility is to make the whole body 
of persons holding Ministerial office 
collectively, or, if one may so put it. 
“vicariously” responsible for such 
acts of the others as are referable to 
their collective volition so that, even 
if an individual may not be person- 
ally responsible for it, yet, he will be 
deemed to share the responsibility 
with those who may have actually 


‘committed some wrong. On the other 


hand, in the case before us, the 
enquiry under S. 3 of the Act by the 
Grover Commission has been ordered 
by the Central Government so as to 
determine who is actually responsible 
for certain actions and what could be 
the motive behind them. The sphere 
of this enquiry is very different from 
that in which “collective responsibi- 
lity” functions. Explaining “collective 
responsibility”, as understood in 
England, two writers on Constitutional 
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matters (see: “Some Problems cf 
the Constitution” by Geoffre 7 


Marshall and Graeme C. Moodie) sar: 
(at p. 71): 

‘If responsibility is taken in the 
formal constitutional sense, ther 
would seem, granted collective gow- 
ernmental responsibility, to be m 
clear distinction to be drawn between 
Ministers inside and those outsice 
the Cabinet. To be responsible in ths 
sense simply is to share the conse- 
quences of responsibility — namety 
to be subject to the rule that ro 
member of the Government may pr»- 
perly remain a member and dissociae 
himself from its policies (except œn 
occasions when the Government pe- 
mits a free vote in the house)’. 

They add: 


“The substance of the Governmen~’s 
collective responsibility could Þe 
defined as its duty to submit ds 
policy to and defend its policy before 
the House of Commons, and to resign 


if defeated on an issue of coni- 
dence”. ; 

46. Each Minister can be and is 
separately responsible for his own 


decisions and acts and omissions al:-o. 
But, inasmuch as the Council of 
Ministers is able to stay in office orly 
so long as it commands the suppcrt 
and confidence of a majority of mem- 
bers of the Legislature of the Stace, 
the whole Council of Ministers . must 
be held to be politically responsikle 
for the decisions and policies of each 
of the Ministers and of his depact- 
ment which could bə presumed to 
have the support of the whole Minis- 
try. Hence, the whole Ministry w_ll, 
at least on issues involving matters of 
policy, have to be treated as œe 
entity so far as its answerability to 
the Legislative Assembly represeat- 
ing the electors is concerned. This is 


the meaning of the principle und=2r-. 


lying Art, 164 (2) of the Constitution. 
The purpose of this provision is not 
to find out facts or to establish he 
actual responsibility of a Chief Miris- 
ter or any other Minister or Ministers 
for particular decisions or Goven- 
mental acts. That can be more stit- 
ably done, when wrongful acts or 
decisions are complained of, by means 
of inquiries under the Act. As alr2a- 
dy indicated above, the procedure of 
Parliamentary Committees to ingtire 
1978 S. C./7 I G—7 
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into every legally or ethically wrong 
acts was found to be unsatisfactory 
and unsound. The principle of indivi- 
dual as well as collective ministerial 
responsibility can work most effici- 
ently only when cases requiring pro- 
per sifting and evaluation of evidence 
and discussion of questions involved 
have taken place, where this is re- 
quired, in proceedings before a Com- 
a appointed under S. 3 of th 

ct. : 


47. Text-books writers on Consti- 
tutional Law have indicated. how 
collective ministerial responsibility to 
Parliament, which has essentially a 
political purpose and effects, develop- 
ed later than individual responsibility 
of Ministers to Parliament which 
was also political in origin and opera- 
tion. It is true that an individual 
Minister could, in England, where the 
principle of individual and collective 
responsibility of Ministers was evolv- 
ed, be responsible either for wrong- 
ful acts done by him without the 
authority of the whole cabinet or of 
the monarch to support them, or 
under orders of the King who could, 
in the eye of law, do no wrong. But, 
apart from an impeachment, which 
has become obsolete, or punishment 
for contempts ‘of a House, which 
constitute only a limited kind of 
offences, the Parliament does not 
punish the offender. For establishing 
his legal liability recourse to. ordinary 
courts of law is indispensable. 


48. Responsibility to Parliament 
only means that the Minister may be 
compelled by convention to resign. 
Out of this liability arose the princi- 
ple of collective responsibility. Thus, 
in Wade and Phillips on “Constitutio- 
nal Law”, 8th Edn., p. 87, we find; 
“Just as it became recognised that a 
single Minister could not retain 
Office against the will of Parliament, 
so later it became clear that all 
Ministers must stand or fai] together 
in Parliament, if the Government 
was to be carried on as a unity rather 
than by a number of advisers of the 
Sovereign acting separately”, This 
development of collective responsibi- 
lity was thus described in 1878 by 
Lord Salisbury: ; 


“For all that passes in Cabinet 
every member of it-who does. not 


98 S.C. [Prs. 48-52] Karnataka State 


resign is absolutely and irretrievably: 


responsible and has no right after- 
wards to say that he agreed. in: one 
case to a compromise, - while in. ano- 


ther he was persuaded by his -collea-. 


gues.: It is only om ‘the principle 


that absolute: responsibility is under-. 


taken: by every member of the Cabi- 
net, who, after a decision is arrived 
at, remains. member of. it, that.the 
joint responsibility of - Ministers:. 
Parliament can be upheld and one of 
the most essential principles of par- 
liamentary responsibility established. y 


- 49. The whole question of respon- 
sibility is related to. the. continente 
of a Minister oria. Government ' 


feel morally responsible or, for-which. 
‘others: may hold him :morally respon- 
sible,-may compel him to resign. . By 
‘an extension of this’ logic,. applied to 
‘individual Ministers -ati-first, emerged. 
-the principle of ..“collective: ee 
‘bility’ which we find’ enacted.’ 

Articles 75 (2) and 164 (2) of. ae 
Constitution. The only sanction for its: 
enforcement is the pressure of. public’ 
‘opinion expressed particularly in 
‘terms ‘of withdrawal ‘of: political sup-’ 
port by members of Parliament or the 
State Legislature as the case may 
be. 


50. As Prof. S. A. de Smith points 
out in his Constitutional and Admin“ 
istrative Law, 1971, at pp. 170 to 179, 
the principle operates in a nebulous 
moral-cum-political : sphere, some- 
times forcing an individual Minister 
to resign, as in the case of Mr. “Pro-, 
fumo, and, on other occasions, involv- 
ing the fate of. the; whole 
depending upon the extent to which 
the. Cabinet as a whole could be, in 
the circumstances:.of a- particular 
case, deemed to-be responsible for a 
particular: decision or -action or inac- 
- tion. In England; the principle. ope- 
rates as a matter:of convention back- 
ed by political judgment, as reflect- 
ed-in Parliament whereas, for. us, the 
principle is. stated in -our ‘Constitur 





tion itself, but it, : nevertheless,‘ de- 
pends upon. convention and. upon 
public opinion, . particularly as re- 


_ {flected in Parliament or in the State 
Legislature, as the case may be, for 
its effectiveness. 


to. 


- 'office. A. Minister’s own: acts or ale . 
‘sions or those of others in the Depart-- 
‘ment.in' his charge, for’ which he may’ 


Ministry, | 
- which a Court may have. to decide 


The principle thus ; 
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exists separately and independentiy 
from: the legal’ liability of a. Minis- 
ter, holding. an office. in the Union or 
a State Government. 


“51. An investigation by .a, Commis- 
sion of. Inquiry should ‘facilitate or 
help the formation.of sound public 
opinion. That was the. object of 


- the Commission of Inquiry . ‘presided 


over by Lord - Denning on the 
Profumo affair.. The fact’ that the 
Minister. concerned was considered in- 
dividually responsible to the _ House 
for a wrong statement made” to it 
did not prevent. an inquiry ‘by a 
Commiission into matters on which 
he, had made the statement. His in- 
dividual actions, however. did not 
bring into operation the principle - of 
collective responsibility because his 
colleagues in the Government could 
not reasonably - be: held“ guilty of de- 
reliction or: breach of any duty. ` 


52,- ‘A Cimuission of Inquiry could 
not properly be meant, 'as sometimes 
suspected, merely whitewash ministe- 
rial or departmental : action’ ‘rather - 
than to explore and discover, if. pos- 
sible, real facts. It is also not meant 
to serve as a mode of - prosecution 
and much less..of persecution, Pro- 
ceedings before it cannot serve as 
substitutes for proceedings which 
should take place before a. Court of 
law. invested with powers of adjudi- 
cation as well as of awarding punish- 
ments or affording.. reliefs, Its re- 
port or. findings cannot relieve Courts 
which may ‘have to determine for 
themselves matters dealt: with by a 
Commission. Indeed: the legal relev- 
ance or evidentiary value of a Com- 
mission’s report or findings on issues 


` for: ‘itself, is very questionable. The 
appointment -of a’ Commission bf- In- 
‘quiry to investigate a matter which 
should, in the ordinary ‘course, 
have gone to a Court of law gene- 
rally a confession of want.of suffici- 
ent évidence — as in the case of 
the appointment of the Warren Com- 
mission in the U.S. A. to -inquire into 
facts concerning the murder ` of . the 
late President Kennedy — to take it 
to ‘Court combined ‘with an -attempt 
to’ satisfy the public need: and desire. 
to- discover what had‘. really gone 
wrong and. how:and where if: possi- 


ti 
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ble. A Commission ct Inquiry has, 
therefore, a function of its own ło 


fulfill.. It has an orbit of action. >f- 


‘its own within. which it can move 30 
as not to conflict with or impede 
other forms of action or. modes of r=- 
dress. Its report or findings are rot 
immune from criticism if they -ære 
either not fair and impartial or ae 
unsatisfactory for other reasons as was 
said to be the case with: the Warren 
Commission’s report. 


53. Provisions of either Art. 75 2) 
or Art, 164 (2) could not operate as 
bars against the institution of inqui- 
ries by Commissions set up uncer 
the Act. 
necessary consequences would be to 
misunderstand the okject as well as 
the mode and sphere of operation of 
the principles found in both Articles 
75 (2) and 164 (2) of the Constitut on 
and also the purpcse,’ scope, end 
function of Commissions. of > Inqery 
set up under the Act. - 7 


54. In a somewhat desperate at- 
tempt to find some constitutional 
prohibition against the inquiries on 
which the Grover Commission ‘as 
embarked, learned Counsel for <he 
plaintiff relied on Art. 194 (3) of che 
Constitution. . The particular ay (3) 
of Art. 194 Has to be read she 
context of other clauses of et. 94 
as well as the remaining provisions 
of the Constitution as indicated by 
Art. 194 (1). We may here. set’ ut 
the whole of Art, 194 which reads as 
follows: 


"194 (1), Subject to the provisibns 
of this Constitution and to the . rtles 





and standing orders regulating the 
procedure of the Legislature, there 
shall be freedom of speech in the 


Legislature of every State. 


(2) No member of the Legislature - 


of a State- shall be liable to any pro- 
ceedings in any Court in respect of 
anything said or any vote given by 
him in the Legislature or any cem- 
mittee thereof, and no person saall 
be so. liable in respect of the - pab- 
lication by or under the authority of 
a House of such a -Legislature of 
any report, paper, votes or- procsed- 
ings. . 

(3) In other respects, - the povers, 
privileges and immunities.of a-Hcuse 
of the Legislature of a State, and of 


To infer such bars: as thair 
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the Members and the committees : of 
a House of ‘such’. Legislature, shall 
be such as may from time to time be 
defined by the Legislature by law, 
and, until so defined, shall be those 


`of the House of Commons of the 


Parliament of the United: Kingdom, 
and of its members and committees, 
at the commencement of this Con- 
stitution.. 


(4) The provisions of Cls. (1), (2) 
& (3) shall apply in relation to per- 
sons who by virtue of this Constitu- 
tion have the right to speak. in, and 
otherwise to take part in the pro- 
ceedings of; a House of the Legisla- 
ture of a State. or any committee 


- thereof as they apply in relation to 


members of that Legislature.” 


55. Article 194 - reproduces the 
terms of Art. 105 with this evident 
difference that, whereas Art. 194 is 
applicable to Houses of a State 
Legislature, Art, 105 applies to the 
two Houses of Parliament, Fach of 
these two articles subjects ` “the 
powers, privileges and immunities” 
of each House as well as all its Mem- 
bers and its Committees not only to 
the laws made by the appropriate 
legislature but also to all the other 
provisions of the Constitution, It is 
clear, from these articles, that they 
do not apply to legislative powers of 
Parliament or of the State Legisla- 
tures which are specifically dealt 
with by Articles 245 to 255 of the 
Constitution. Articles 105 and 194, 
far from dealing with the legislative 
powers of Houses of Parliament or 
of State Legislatures respectively, are 
confined in scope to such powers of 
each House as it may exercise sepa- 
rately functioning as a House. It also 
covers immunities and privileges of 
each House as a House as well as of 
its members. The correct principle 
of interpretation to apply is ‘“nosci- 
tur a sociis”, or, in other words, the 
word “powers” gets its meaning and 
colour not only from its context but 
also from’ the other words, used in 
association with it.. 


56. It is evident, PERN the Chap- 
ter in which Art. 194 occurs as well 
as the heading and its marginal note 
that the “powers” meant to be indi- 
cated ‘here are not independent. They 
are powers which: depend upon and 
are necessary for the conduct of the 
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business of each House. They can- 
not also be expanded into those oŻ 
the House of Commons in England 
for all. purposes. For example, it 
could not be contended that eack 
House of a State Legislature 
the same share of legislative . power 
as the House of Commons has, as 3 
constituent part of a completely 
sovereign legislature. Under our 
law it is the Constitution which is 
sovereign or supreme. The Parlia- 
ment as well as each Legislature of 
a State in India enjoys only such 
legislative powers as the Constitu- 
tion confers upon it, Similarly, each 
House of Parliament or State Legis- 
lature has such share in legislative 
power as is assigned to it by the 
Constitution itself, .The powers con- 
ferred on a House of a State Legis- 
lature are distinct from the legisla- 
tive powers of either Parliament or 
of a State legislature for which, as 
already observed, there are separate 
provisions in our Constitution. We 
need not travel beyond the words of 
Art. 194 itself, read with other pro- 
visions of the Constitution, to clearly 
reach such a conclusion. 


57. There is, if we may say so, 
considerable confusion still in the 
minds of some people as to the 
scope of the undefined “powers, privi- 
leges and immunities” of a House of 
a State Legislature so much so that 
it has sometimes been imagined that 
a House of a State Legislature has 
some judicial or quasi judicial powers 
also, quite apart from its recognised 
powers of punishment for its con- 
tempts or the -power of investiga- 
tions it may carry out by the ap- 
pointment of its own committees. 
Arguments of the kind which have 
been sometimes advanced in this 
. country could not have been advanc- 
ed if it was clearly understood that, 
even in England, where the Constitu- 
tion is largely conventional, the 
exercise of judicial powers . directly 
by Houses of the legislature, includ- 
ing powers such as those of impeach- 
ment, are practically obsolete. What- 
ever remained of the power enjoyed 
once by the High Court of Parlia- 
ment, when the King could himself 
sit, as a part of Parliament with the 
Houses of Parliament, to administer 
justice is now concentrated’ in the 


has’ 


House of- Lords, exercised through a 
Committee of Law Lords. - 


58. Every power of the House of 
Parliament in England is subject to 
an act of Parliament, The Act with 
which we are concerned is an Act 
of our Parliament. We have to 
satisfy ourselves by reference to our 
Constitution and not the British 
Constitution that the provisions of 
the Act before us are within the 
legislative competence of Parlia- 
ment, But, if we could ignore the 
provisions of our Constitution relat- 
ing to distribution of legislative 
powers, which is what the arguments 
based on Art, 194 (3) seem ta imply, 
we would be left with no yard-stick 
for determining the legislative com- 
petence of our Parliament. It woud 
be absurd to take that view simply 
because that is the position in Eng- 
land. Nobody could, in England, 
question the validity of an Act of 
Parliament on the ground that it is 
min excess of the power vested ina 
sovereign Parliament to legislate. If 
we could apply that principle here 
the Act before us would be a suffic:~ 
ent answer to all argument against 
its validity. 

59. If that principle does not 
apply in our country because of the 
provisions of our Constitution, which 
constitute courts judges of constitu- 
tionality of even Acts of Parliameni, 
we have to test the provisions of the 
Act on the anvil of express provi- 
sions of our own Constitution and 
not on the erroneously supposed 
powers of a House of Commons in 
England which could never ignore 
or invalidate the provisions of any 
Act made by the Parliament thera 
although it could play a decisive 
role in its repeal if it so desired. 


60. A source of confusion about 
the “powers” and “privileges” of the 
House of Commons even in England 
was sought to be removed long ago 
by Sir Erskine May when he point- 
ed out in his "Parliamentary Proce- 
dure and Practice’, in 1844, that 
Cokes dictum and Blackstone’s 
views, according to which the ordi- 
nary law courts could not judge 
matters relating to “Lex: Parliamenti’ 
On the ground that “the High Cours 
of Parliament: hath no higher”, were 
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out of date even in 17th Century 
England. He said about such views: 


“The views belonged to a time 
when the distinction between 
judicial and legislative functions of 
Parliament was undrawn or only 
beginning to be drawr and when 
the separation of the Lords from 
the Commons was much less com- 
plete than it was in the seventeenth 
century. Views about the High Court 
of Parliament and its powers which 
were becoming antiquated in the 
time of Coke, continued to be repeat- 
ed far into the eighteenth century. 
although after the Restoration Prin- 
ciples began tc be laid down whick. 
were more in accord with the facts 
of the modern Constitution, Bw 
much confusion remained which was 
not dismissed by the use of the 
phrase “privileges of Parliament.” 


61. Sir Erskine May went on to 
indicate the three notions resulting 
from this “confusion cf thought” in 
the course of English Constitutional 
history. He wrote: 

“Three notions arise 
confusion of thought: 

(1) That the courts, being inferior 
to the High Court of Parliament, 
cannot call in question, the decision 
of either House on a matter of pri- 
vilege. 

(2) That the lex at 
parliamenti is a separate law, 
therefore, unkown to the Courts. 

(3) That a Resolution’ of either 
House declaratory of privilege is a 


from this 


conseutud) 
and, 


judicial precedent binding on tke 
courts.” 
62. Now, what learned counsel fcr 


the plaintiff seemed to suggest was 
that Ministers, answerable to a 
Legislature were governed by a 
separate law which exempted them 
from liabilities under the ordinary 
law. This was never the law in 
England. And, it is not so here. 
Our Constitution leaves no scope 
for such arguments, based on a con- 
fusion concerning the “powers” ard 
“privileges” cf the House of Com- 
mons mentioned in Arts, 105 (3) ard 
194 (3). Our Constitution vests oniy 
legislative power in Parliament as 
well as in the State legislatures, <A 
House of Parliament or State legis- 
lature cannot try anyone .or any 


the . 
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case directly, as a Court of Justice . 
can, but it can proceed quasi judi- 
cially in cases of contempts of its, 
authority and take up motions con- 
cerning its “privileges” and “immuni- 
ties” because, in doing so, it only 
seeks removal of obstructions to the 
due performance of- its legislative 
functions, But, if any question of 
jurisdiction arises as to whether a 
matter falls here or not, it has to be 
decided by the ordinary courts in 
appropriate proceedings, For exam- 
ple, the jurisdiction to try a criminal 
offence, such as murder, committed 
even within a House vests in ərdi- 
nary criminal courts and not in a 
House of Parliament or in a State 
legislature. In Smt. Indira Nehru 
Gandhi v. Shri Raj Narain, (1976) 2 
SCR 347: (AIR 1975 SC 2299) this 
Court held that a House of Parlia- 
ment cannot, in exercise of any sup- 
posed “powers” under Art. 105, de- 
cide election disputes for which spe- 
cial authorities have been constituted 
under the Representation of the People 
Act, 1951, enacted in compliance with 
Art. 329, Similarly, appropriate pro- 
visions for appointments of suitable 
persons, invested with power to de- 
termine, in accordance with a proce- 
dure which is fair and just and re- 
gular and efficient, for ascertain- 
ment of facts on matters of public 
importance, is provided: by the Act. 
If such provisions are covered by 
specific provisions relating to legisla- 
tive competence of Parliament and 
one of the items in Central List I or 
the Concurrent List TI of the 
Seventh Schedule of the Constitu- 
tion, we need not go to other provi- 
sions which would, strictly speaking 
not be relevant unless they could 
be relied upon to clearly carve out 
some exception operating against 
such legislative competence. 


63. Learned Counsel for the plain- 
tiff has relied also upon the provi- 
sions of Chapter II, Part XI, con- 
taining Arts. 256 to 263 of the Con- 
stitution, Here, we find Arts, 256 
and 257 (1) of the Constitution which 
we have already examined above to 
bring out the extent of Govern- 
ment of India’s power to give neces- 
sary directions to every State. The 
term “State” used there could not 
possibly be held to apply merely to 
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a geographical entity or | tennta 
Article 1, sub-article. (2) and Art. 3 

of our Constitution make a distinc- 
tion between “the State” and its. terri- 
tory. Art. 300, in the context of le- 


gal proceedings, makes the Gov- 
ernment. of .a- State the legal 
representative of the State. <A 


direction can only be given-to a‘ legal 
entity and not to a geographical or 
a territorial entity. Hente, “direc- 
tions” to the “State”, as these 
terms are used in Arts, 256 and 257, 
must necessarily mean: directions to 
States as legal entities which must 
have legal representatives, There 
need be no difficulty in- treating 


State Govts. as representatives of their . 


respective individual States. Can we, 
with such -a2 Constitution as ours, say 


that the Union Government must 
take no interest, and, consequently, 
no action whatsoever which ~savours 


of interference“ 'with ` governmental 
functions of a State Gov yernment?: “In 
the dissolution of State ~“Assemblies’ 
case (AIR 1977 SC 1361) we have al- 
ready stafed the views of this ‘Court 
on such a subject at some ‘ length 
indieating there the kind of federa- 
tion we have in this country with 
what has been characterised as “a 
strong unitary bias”, or, at any rate, 
with powers given to the Union 
Govt. of supervision and even super- 
session, in certain 
of State Governments temporarily to 
restore normalcy or. to inject honesty 
integrity, and efficiency ‘into’ State 
administrations whare these essen- 
tials of good government may be 
wanting. 


64.. Neither Shaper’ 1, Part -XI 
of the Constitution. dealing with the 
administrative relations between the 
Union and the States, nor any other 


a 


part of the Constitution could be 
held to imply a prohibition against 
the exercise of ‘any legislative 
power of Parliament. Indeed, a 


glance through , Chapter. IT in Part XI 
shows that, apart from Arts. 256 and 
` 257 (1) it ‘deals only with some spe- 
cial matters, such as maintenance of 
national highways, water ways, and 
railways, constructions to be under- 
taken for objects of national or mili- 
fary importance, delegation of cer- 
tain powers, some arbitrations, recog- 
nition throughout the territory of 


, Putes relating to waters, 


circumstances, 


v: Union of India (Beg C. J) -A.LR. 


India of certain public acts and judi- 
cial proceedings of the Union and of 
every State, determination .of. dis-. 
and cer- 
tain other matters involving co-ordi- 
nation between the States. It could 
not be said to exhaust all matters 
which may: involve the interests of 
particualr States-as well as of the 
Union. There: is nothing. in any | of 
the provisions here or elsewhere in 
our Constitution which could, by a 
necessary implication, be said to im- 
pose, conditions .on the exercise of 
legislative, powers distributed by 
Chapter I: of Part. XI of the Co.sti- 
tution. read. with the three lists in 
the Seventh,Schedule. Such a ques- 
tion must, therefore,.be determined 
exclusively by the provisions of 
Chapter I of Part XI which refer 
us to the legislative. lists in the 
Seventh Schedule. We cannot for- 
get that’ we are really concerned 
here. with legislative powers and not 
with. administrative relations or direc- 
tions; It is true that these powers 
cannot be so exercised as to dis- 
place or amend the Constitution. 
But, unless they have that effect, 
provisions meant to supplement and 
facilitate due discharge of Constitu- 
tional powers cannot be deemed to 
be in excess of ordinary legislative 
power. 


65. Entry 94 in List I of exclu- 
sively Central subjects of legislation 
reads as follows: 


"94. Inquiries, surveys and ` statis- 
tics for the purpose of any of the 
‘matters in this list.” 

It is true that matters affecting re- 
lations between the Union Govern- 
ment and the State Government are 
not `° found © mentioned specifically 
anywhere in the Union List. It 
was, therefore, urged that “inquiries” 
“mentioned here, even if. they extend 
‘beyond surveys and statistics, must, 
nevertheless, be confined to “matters 
in this list.” It was submitted that 
such “inquiries” could not embrace 
the conduct of Ministers exercising 
governmental powers as such con- 
duct does not fall under any item in 
the list but should, properly speak- 
ing, have found a place in the Chap- 
ter on “administrative relations.’ It 
was suggested that the Unicn Gov- 
ernment was really trying to exer- 
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cise a kind of :unwarranted discipli- 
nary authority and contro] over the 
conduct of Ministers in the: States in -` 


the performance of governmental 
functions by setting up a. Commis- 
sion of inquiry — a subject,. it is 


submitted, that could ` properly be 
dealt with only as a part of ‘“Con- 
stitutional law” and should have 
found a` mention explicitly in. some 
part of our Constitution so as to bə 
unmistakably identifiable there as 
such control exercisable through th=2 
means adopted for it. 


66. We do not. think that the term 
“Constitutional law” can be either 
clearly or exhaustively defined al- 
‘though its nature can be roughly 
indicated in the way in which texi- 
book writers have’ attenipted to do 
it. For example, Professors ` E, C.S.. 
Wade and Godfrey Phillips (See: 
Constitutional ‘Law, 8th Ed. page’ 4) 
say: 


“There is no hard’ AR fast defini- 
tion of constitutional law. In tke 
generally accepted use of the term it 
means the rules which regulate the 
structure of the principal organs of 
government and their relationship 70 
each other, and determine their paa 
cipal functions.” 


In other words, it còuld be EEE 


to contain only the basic fram- 
work. It is not part of its nature 
to exhaustively deal with all gov- 


ernmental matters. 


-67. As there is no written Coa- 
stitution in Britain, the authcrs 
quoted above said: “the Constitution 
has no separate existence since it is 
the ordinary law of- ihe land.” Th=y 
added: “There is a common body of 
law which’ forms the  constituticn, 
partly statutory, partly. . common 
law, and partly conventions.’ It is 
not possible in England to equate 
all that passes as “constitutional law” 
‘with rules enforceable through 
-Courts of law because conventions, 
which cannot be so enforced, cre 
also, apparently, treated as parts of 
it since they also contain rules of 


conduct. Thus, not all “constitutional — 


law” need be written ‘or be even 
“law” in- the . commonly accepted 
sense -of this term, In any case, 


there can be no cleer: cut distinct.on 
between what could or should end 
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what could not or should not be 
comprehended within the body of 
rules called “constitutional law.” In 
practice, it will be found that what 
is embodied even in-a written con- 
stitution depends sometimes on the 
peculiar notions for the time being 


of people who make it. It reflects 
their views about what should be 
considered so basic or fundamental 


as to find a place in the constitu- 
tional document. For example, one 
of the provisions of the Swiss Con- 
stitution of 1893 prohibits “sticking of 
animals for butchers’ mieat unless 
they have previously been stunned.” 
According to normal notions of ‘“con- 
stitutional law’, such a subject 
should not have found a place in it. 
Others think that a constitution 
should contain ‘nothing more than 
the barest possible outlines of the 
structure of the Government of a 
country. The rest; whether “con- 
stitutional law” or. not, could be 
done by. the exercise. of ordinary 
legislative powers. ` 


68. Prof. K. Œ. Wheare, 
“Modern Constitutions”, wrote a 
Chapter on “What -a constitution 
should contain”, where he observes: 


“A glance at the Constitutions of 
different countries shows at once 
that people differ very much in 
what they think it necessary for a 
Constitution to contain. The Nor- 
wegians were able to say all that 
they wanted to say in about twenty- 
five pages; the Indians occupy about 
two hundred and fifty pages in their 
Constitution of 1950. A, principal 
line of division’. is found’ between 
those who regard a Constitution as 
primarily and almost exclusively a 
legal document in which, therefore, 
there is a. place for rules of law but 
for practically nothing else, and 
those whe think of a Constitu- 
tion as a sort of manifesto, a con- 
fession. of faith, a statement of ideals, 


in - his | 


a ‘charter of the land’, as - Mr. 
Podsnap called it.” -- ae! 

He, opined. that. ‘the’ one. .essential 
characteristic of the -ideal or the 


best form of constitution is that it 
should be the shortest possible.” And, 
Chief Justice John Marshall of the 
United States said .in 1819 in Me 
Se Vv. Maryland, (3819). 4 L Ed 
7 
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“A Constitution to contain an ac- 
curate detail of all the subdivisions 
of which its great powers will ad- 
mit, and of all the means by which 
they may be carried into execution, 
would partake of the prolixity of a 


legal code, and could scarcely be 
embraced by the human mind. It 
would probably never be ‘understood 


by the public. Its nature, therefore, 
requires that only its great outlines 
should be marked, its important ob- 
jects designated, and the minor in- 
gredients which compose those ob- 
jects be deduced from the nature of 
the objects themselves.” 


69. It is true that our Constitu- 
tion-makers did not try to conform 
to the standards indicated above. 


This was due largely to the histori- 
cal background and the manner of 
our Constitution making. We did not 
start with a clean slate. We accept- 
ed as our starting point the scheme 
embodied in the Government of 
India Act, 1935, enacted by the Bri- 
tish Parliament, evidently in an at- 
tempt to provide quite a compre- 
hensive and fool proof set of legal 
rules for the governance of our coun- 
try. On it, were engrafted a set of 
provisions containing principles, some- 
times conflicting, culled from the 
Constitutions of various countries, 
including Japan, and results of judi- 
cial wisdom and experience gathered 
from all corners of the earth, so 
that we have a Constitution which, 
as Mr. Granville Austin suggests in 
his book on “The Indian Constitu- 
tion: The cornerstone of a Nation”, 
resembles a coat of- various colours. 


70. Our Constitution may be 
lengthy and considerably more com- 
prehensive and elaborate than Con- 
stitutions of other countries. Never- 
theless, to expect its contents to be 
so all embracing as to necessarily 
specify and deal with every con- 
ceivable topic of legislation on all 
constitutional matters exhaustively, 
with sufficient particulars, so as to 
leave no room for doubt as to what 
could be meant by it — as though a 
topic of legislation had to be stated, 
with necessary particulars, like a 
charge to an accused person — is to 
expect the humanly impracticable if 
not the impossible. And, to build an 
argument founded on the supposed 
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reasonableness of such an expecta- 
tion and some loosely drafted com- 
prehensive definition of either “eon- 
stitutional law” or a “Constitution”, 
to convince us that. what is not so 
specified and identifiable as a subject 
of legislation, given in the Constitu- 
tion, must be necessarily prohibited 
at least as a topic: of ordinary legis- 
lation, although it may become per- 
missible by an amendment of the 
Constitution, by an addition to it, ap- 
pears very unrealistic to us. At any 
rate, our Constitution does not inhi- 
bit the growth or development of 
supplementary constitutional law 
ai channels other than. Article 

71. Excessive particularity is not 
consistent, as already. indicated above, 
with the generally accepted notions 
of a basic or what may be characte- 
rised as the “structural” law of the 
State delineating its broad basic 
features only. The most that could 
be expected from the human fore- 
sight of Constitution-makers is that 
they should provide for that residual 


power of legislation which could 
cover topics on which, consistently 
with the constitutional’ framework, 


Parliament or State legislatures could 
depending on the constitutional pat- 
tern, legislate even though the legis- 
lation may not be: easily assignable 
to any specific entry. Such a provi- 
sion our Constitution-makers did 
make. 


72. Item 97 corresponds to the re- 
siduary legislative powers of Parlia- 
ment under Art, 248. It reads as 
follows: 


_ “97. Any other matter not enume- 
rated in List II or List III including 
any tax not mentioned in either of 

those lists.” : 


It gives effect to Art. 248. No doubt. 
resort to Art. 248, read with Item 97 
of List I, could not overcome any 
specific constitutional bar against 
legislation on investigation of con- 
duct of Ministers of any State Gov- 
ernment in the discharge of their 
duties had there been one. There is 
certainly no such express and speci- 
fic bar in our Constitution. And, it 
is difficult: to see how one can arise 
by some necessary implication of 
provisions dealing with entirely dif- 
ferent topics. There is: no indica- 
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tion anywhere in our Constitution 
that, while enacting the . provisions 
from which we are asked to infer a 
bar against or limitation upon legis- 
lation on such a topic as inquiries, 
that our Constitution-makers had 
any such bar or limitation even r2- 
motely in their minds. There seeras 


no legal or rational nexus between 
such a supposed bar or limitation 
and. the subjects dealt with in ‘tne 


articles relied upon. As already inci- 
cated above, the Constitution-makers 
cannot always mention and~- exhaust 
every conceivable topic. We think 
that it is in order to meet precisely 


such a situation that Art. 248 read 
with Entry 97 was inserted. Henze, 
we think that Art. 248 read with 


Entry 97 of List I will fully cover 
Section 3 of the Act even if Item 94 
of List I does not. 

73. Alternatively, Entry 45 of the 
Concurrent List III of the Severth 
Schedule was relied upon on behalf 


of the Union. This item reads as 
follows: 
“45. Inquiries’ and statistics for 


the purposes of any of the matters 
specified in List I or List IIL.” 
To fall under Item 45 of List III the 
topic of inquiry must relate to mne 
of those specified in List II or List 
II. If neither Items 94 and 97 of 
List I nor Item 45 of List III which 
refers to inquiries relating to topics 
in List II as well, could cover Sec- 
tion 3 of the Act, it would necessari- 
ly follow that such an enactment, 
assuming that Section 3 was meant 
to cover an inquiry against a State 
Minister’s conduct in the exercise of 
powers enjoyed by him by virtue of 
his office, was not contemplated at 
all by our Constitution-makers. If 
such an argument was correct, Sec- 
tion 3 would, on the assumption 
made, fall entirely outside the legis- 
lative competence of both Parla- 
ment and State Legislatures because 
there. would be no legislative power 
conferred upon any . Legislature to 
deal with such a subject as it could 
not be covered by any entry in any 
list. Indeed, if. we have correctly 
understood the argument of learr.ed 
counsel for the plaintiff in the form 
it finally took, this is precisely 
what is- submitted to us for accedt- 
ance. It was contended that this was 
so because the conduct of governmen- 


- exercise of official powers, act 
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tal affairs by State Governments and 
their Ministers is subject exclusively 
to the control by State Legislature 
and those of the Union Government 
by Parliament alone by reason of the 
constitutional provisions we have 
already examined and explained. 

74. To accept such contentions of 
the learned counsel for the plaintiff 
is to place Ministers, both in the 
States and in the Union Govern- 
ments, completely outside the scope 
of legal answerability on the ground 
that they were only politically res- 
ponsible to and controllable by ap- 
propriate legislatures even when 
they, in the course of Parooni 
is- 
honestly and corruptly and even 
commit criminal offences, This would 
mean that even if a Minister recei- 
ves bribes, as we genuinely hope 
that none in the whole country does, 
he could not be made answerable in 
ordinary courts or be subjected to 
criminal proceedings. If no inquiry 
under any law into his conduct was 
possible simply because the act com- 
plained of was done by a Minister 
in purported exercise of a power 
vested in him by virtue of his minis- 
terial office, he would be placed in 
a privileged position above the ordi- 
nary processes of law applicable te 
other citizens. Mere holding of 
Ministerial office would confer im- 
munity from any inquiry. He would 
thus become a legally irresponsible 
despot above the ordinary law. 

75. To determine whether there is 
a prima facie case for a criminal 
offence facts have to be necessarily 
investigated or inquired into. But, if 
every type of inquiry and investiga- 
tion except one by the House of the 
Legislature of which he is a member 
is barred, the very first step towards 
a prosecution for any serious crime 
would be shut out in limine, No ques- 
tion of any further legal proceedings 
would arise under any enactment. 
Such a consequence of the constitu- 
tional provisions relied upon by learn- 
ed counsel for the plaintiff could not, 
in our opinion, be possibly within 
the contemplation of our Constitution- 
makers. Indeed, such a view would 
clearly viclate the express and very 
salutary provisions of Art. 14. .. 

16.. We prefer to infer and -hold 
that the term ‘inquiries’, as used in 


N 
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Item 94 of List I and Item 45 of List 
I, -without any limitations’ upon 
their. nature or. specification of their 
character or objects, is wide -enough 
- ito embrace every: kind. of- inquiry, 
whether a criminal: offence: by any- 
one is disclosed or not by facts alleg- 
ed. Entry 45 in List, III must include 
inquiries to cover allegations against 
all persons which bring-them . within 


the sphere of Entry I of List. III re: 


jlating to criminal law. -AU that 
“inquiries” :covered by -Item 45 re- 
quire is that.:they. must, -be “for the 
purpose of .any: of the matters speci- 
fied in List II or List IIT’. The langu- 
age used — “any. of ‘the matters 
specified” —.is broad enough to cover 
anything reasonably: related to any 
of the enumerated items even if done 
by -holders of- ministerial offices in 
the. States.. Other. subjects will be 
found: ‘in .State -Lisi II. And, 
assuming . that- neither Entry 94 of 
List ‘I-nor: Entry 45 of List III, would 
cover inquiries against. ministers in 
the States,- relating to acts connected 
with the exercise: of ministerial’: po- 
.lwers, we think that Art. 248; : read 
with Entry 97 of. List I, must: neces- 
sarily cover an inquiry against Minis- 
` |ters on matters ‘`of public importance 
whether the ‘charges.include alleged 
violations ‘of’ criminal law or not. A 
contrary view would, in: our’ opinion, 
have the wholly unacceptable conse- 
quence’ of placing. Ministers in State 
Governments practically above the 
law, We must lean against an inter- 
pretation: which has ‘consequences 
which, had they flowed.from ‘an ex- 
press enactment of Parliament or of 
a State Legislature, would have in- 
validated the provision - for 
with Art, 14. 

77. It would. not be out of place 
to mention: that even: for the ‘purposes 
of an inquiry into the ¢onduct of 
judges: of the Supreme Court: or of 
High Courts an ‘Act cf Parliament was 
passed for thé specific purposes of 
Art. 124 to-provide ‘through appro- 
priate ‘investigation . and inquiry, 
“proof of the misbehaviour or in- 
capacity of a Judge” before proceed- 
ings‘ under Art.’ 124 (4) 


Judges’: (Inquiry) Act.” ‘51 of 1968). 


Hence, even Judges, who‘ have. to be 


protected against unfounded or. mali+ 
cious: charges, ‚as ancy, have to give 


even - 


_ power .to institute inquiries. 


conflict n 


could ‘be - 
initiated’ for their: removal. (See: The. 
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decisions. which must. necessarily dis- 
please at least. one' out of two or more 
Parties toʻa ease, are not im a more 
privileged position. It is true that, as 
somebody has: observed reckless 
charges: are perhaps - hurled against 
those holding public offices im. our 
country with the abundance: of con- 
fetti at a wedding, ‘yet, -we cannot do. 
away ‘with inquiries. “under the: Act - 


for’ this reason.’ The liability to face | 


‘such inquiries before a duly appoint 
ed impartial“! Commission is "oñe:of 


i those hazards which individuals hold- 


ing'.ministerial office’ have to face: 
They can perhaps find: solace’ in the 
thought that inquiries ‘which are 
thorough and impartial, conducted by 
competent persons ‘who’ have held 
‘high judicial’ office, ‘are .the best 
means: of clearing’ them of charges 
which are really unfounded and mali- 
cious. 


“78. As we think that the powers 
conferred by S. 3 upon “the. Central 
and State Governments, ` ‘including, the | 
of the 
kind set up’ under. each of the two 
Notifications, are covered” by the ex- 
press constitutional “provisions men- 
tioned . above, ‘no question of any ex-.’ 
clusion, -either by necessary implica- 
tion or by any -principle supposed to 
form a part of or to” flow from the 
basic ‘structure of the Constitution, 
‘can arise here. Nor can we, upon the 
view we take, read’ down and so 
interpret , S. 3 of the Act. as. to 
exclude from ‘its purview inquiries of 
the kind instituted under the- two 
- Notifications. To do. so would, be to ` 
give an incentive to possible misuse 
and perversion of governmental. 
machinery and powers. for ‘objects 
not . warranted by law. Such powers 
carry constitutional obligations with 
ther. They are to be exercised like 
the’ powers. and obligations of trus- 
tees who must not deviate from. the 
purposes of their trusts. Whether a 
Minister has or has not. abused -his 
powers and privileges could be best. 
determined by fair and honest people 
anywhere only . after a just, and im- 
partial inquiry -has taken place... into. 
complaints made against. him: so. that 
its results are before them. i 


79. - It is evident from the foregoing - 
‘discussion: that the principle relied 
upon -by the plaintiff's learned‘ Coun- 


1878 


sel repeatedly, in support of which a 
passage from Crawford's. “Statutory 
Construction” .(1940 Edn.) (paragrach 
195 at p. 334-335) was also cited, as 
the basis of the submissions of ‘the 
learned Counsel, was that what is ex- 
pressly provided for by the Consti- 
tution must necessarily exclude what 
is not so provided -for, This reasoning 
is an attempted misapplication of the 
principle of construction ‘“Expressio 
Unius Est Exclusio Alterius”. Before 
the principle can be epplied at all the 
Court must fmd an express mode of 
doing something that is provided in 
‘a statute, which, by tts necessary in- 
plication, could exchude the doing of 
that very thing and not somethmg 
else in some other way. Far from 
‘this being the case here, as the gis- 
cussion above has shewn, the Consti- 
tution-makers intended ‘to cover. the 
making of provisions - by Parliament 
for ‘inquiries for various objects wh ch 
‘may be matters of public importance 
‘without any indications of any other 
limits except that they must relate to 
subjects found in the Lists. I have 
also indicated why a provision like 
S. 3 of the Act would, in any cése, 
fall under Entry 97 of List I of Seh. 
VII read with Arts. 248 and 356 of 
the Constitution even if all subjects 
to which it may relate are not found 
‘specified in the lists. ‘Thus, there is 
express provision in our Constitution 
‘to cover an enactmer:t such as S. 3 of 
the Act. Hence, there is mo room 
whatsoever for applying the “Ex- 
‘pressio Unius” rule to exclude what 
falls within an expressly provided 
legislative entry. Taat maxim has 
|been aptly described as a “useful ser- 
vant but a dangerous master” (per 
Lopes L.J. in’ Colquhoun v. Brocks) 
(1888) 21 QBD 52 at p. 65. The limita- 
tions or conditions ander which shis 
principle of construction operates are 
frequently overlooked ‘by those who 
‘attempt to apply it. 


89. To advance the balder and 
broader proposition that what is not 


Specifically mentioned in the Consti- . 


tution must be deemed to be delibe- 
rately excluded from its purview, so 
that nothing short of a Constituticnal 
amendment could authorise legisla- 
tion wpon it, is really to invent a 
"Casus Omissus” so as to apply the 
rule that, where there is such a zap 
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in the law, the :Court cannot fill it. 
The rule, however, is equally clear 
that the Court cannot- so interpret a 
statute as “to produce a -casus 
omissus” where there is really -none 
(see: The Mersey Docks and: Harbour 
Board v. Henderson Brothers, (1888) 
13 AC 595 at p. 602). If our Constitu- 
tion itself provides for legislation to 
fill.what is sought to be construed 
as a lacuna ‘how can legislation seek- 
ing to do this be held to be void 
because it performs its intended func- 
tion by an exercise of an expressly 
conferred legislative power? In 
declaring the purpose of the provi- 
sions so made and the authority for 
making it, Courts do not supply an 
omission or fill up a gap at all. It is 
Parliament which can do so and has 
done it. To hold. that Parliament is 
incompetent to do this is to substi- 
tute an indefensible theory or a fig- 
ment of one’s imagination — that the 
Constitution stands in the way some- 
how — for that which only a clear 
Constitutional bar could achieve. 

81. This brings me to the next 
question to be considered: are there 
any special rules relating to the con- 
struction of Constitutions in general 
or of our Constitution in particular? 
And, if there be any such rules, 
would their application support the 
restrictive construction, submitted on 
behalf of the plaintiff for our accep- 
tance, on the Parliament’s power to 
enact S. 3 of the Act? These seem to 
be important questions which need 
answers with some clarity if possible. 

82. A written Constitution, like 
any other enactment, is embodied in 
a document. There are certain gene- 
ral rules of interpretation and. con- 
struction of all documents which, no 
doubt, apply. to thé Constitution as 
well. Nevertheless, the nature ofa 
Constitution of a ‘Sovereign Republic, 
which is meant to endure and stand 
the test of time, the strains and 
stresses of changing circumstances, to 
govern the exercise of all Govern- 
mental powers, continuously, and to 
determine the destiny of a nation, 
could be said to require a_ special 
approach so that judicial intervention 
does not unduly thwart the march.of 
the nation towards the.. goals it has 
set before itself. 

83. Napoleon Bonaparte once said 
that the best Constitution for any 
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country in one which is both short 
and vague. Obviously, he meant that 
a Constitution must have the capacity 
to develop and to be easily adapted 
to the changing needs'of the nation, 
to the vicissitudes of its fortunes, to 
the growth and expansion of various 
spheres of its life — social, economic, 
political, legal, cultural, and psycho- 
logical. If the Constitution is unable 
to perform this function it fails. Prof. 
Willis, whose work on “Constitutional 
Law of the United States” has been 
cited before by this Court, has said 
(at p. 19): 


“Our original Constitution was not 
an anchor but a rudder. The Consti- 
tution of one period has not been the 
Constitution of another period.. As 
one period has succeeded another, 
‘the Constitution has become larger 
and larger”. i 
This elasticity or adaptability of 
the American Corstitution may ac- 
count for its durability. i 


84. Although, a written Constitu- 
tion; which is always embodied in a 
document, must necessarily be subject 
to the basic canons of construction 
of documents, yet its very naturé as 
the embodiment of the fundamental 
law of the land, which has to be 
adapted to the changing needs of a 
nation makes it imperative for Courts 
to determine the meanings of its -parts 
in keeping with its broad and basic 
purposes and objectives. This ap- 
proach seems to flow from what may 
be called a basic principle of con- 
struction of documents of this type: 
that the paramount or predominant 
Objects and purposes, evident from 
the contents, must prevail over lesser 
ones obscurely embeded here and 
there. The constitutional document, 
in other words, must be read as a 
whole and construed in keeping with 
its declared objects and its functions. 
The dynamic needs of the nation, 
which a Constitution must fulfil, leave 
no room for merely pedantic hair- 
splitting play with words or semantic 
quibblings. This, however, does not 
mean that the Courts, acting under 
the guise of a judicial power, which 
certainly extends to even making 
the Constitution in the sense that 
they may supplement -it -in those 
parts of it where the letter of the 
Constitution is silent or may- leave 
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room for its development by either 
ordinary legislation or. judicial inter- 
pretation, can actually nullify, defeat, 
Or distort the reasonably clear mean- 
ing of any part of the Constitution in 
order to give expression to some 
theories of their own about the broad 
or basic scheme of the Constitution. 

85. The theory behind the Consti- 
tution which can be taken into 
account for purposes of interpretation, 
by going even so far as to fill what 
have been called the “interstices” or 
spaces left unfilled, due perhaps to 
some deliberate vagueness or indefi- 
niteness in the letter of the Constitu- 
tion, must itself be gathered from ex- 
press provisions of the Constitution. 
The dubiousness of expressions used 
may be cured by Courts by making 
their meanings clear and definite if 
necessary in the light of the broad 
and basic purposes set before them- 
selves by the Constitution-makers. 
And, these meanings may, in keeping 
with the objectives or ends which the 
Constitution of every nation must 
serve, change with changing require- 
ments of the times. The power of 
judicial interpretation, even if it in- 
cludes what may be termed as “in- 
terstitial” law making, cannot extend 
to direct conflict with express provi- 
sions of the Constitution or to ruling 
them out of existence. What the ex- 
press provisions authorise cannot be 
curtailed by importing limits based 
on a mere theory of limitations on 
legislative powers. 

86. The statement of general prin- 
ciples of construction set out above, is 
borne out by earlier pronouncements 
of this Court — some emphasizing 
the clearly expressed meanings of 
words used in the Constitution, which 
cannot be deviated from, others lay- 
ing stress on the paramount pur- 
poses and objectives of the Constitu- 
tion-makers, some asserting the un- 
doubted power of Courts to declare 
void legislation in conflict with the 
Constitutional provisions, others 
pointing out the plenitude of legisla- 
tive powers conferred by the Consti- 
tution upon Parliament and the State 
Legislatures, presumed to know best 
the needs of the people, so that Courts 
could not lightly invalidate statutes. 
I will briefly refer to some of the 
past pronouncements of this Court 
where emphasis. would. naturally 
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differ from case to case according te 
the particular context in which some 
rule of construction arose for consi- 
deration.- 

87. Kania, C. J., quite clearly laid 
down a basically sound approach, if 1 
may so characterise it with great res- 
pect, to the interpretation of the Con- 
stitution in A. K. Gopalan v. State of 
Madras, (1950) 1 SCR 88 at pp. 119 to 
128: (AIR 1950 SC 27 at p. 42) when 
he said: s 

“In respect of the construction of a 
Constitution Lord Wright in James v. 
The Commonwealth of Australia 
(1936 AC 578 at p. 614) observed that 
ta Constitution must not be construed 
in any narrow and pedantic sense’. 
Mr, justice Higgins in Attorney-Ge- 
neral of New South Wales v. Brewery 
Employees’ Union (1908) 6 Com 
LR 469 at pages 611-12 observec: 
‘Although we are to interpret words 
of the Constitution on the same prin- 
ciples of interpretation as we apply 
to any ordinary law these very prir- 
ciples of interpretatior. compel us to 
take into account the nature and 
scope of the Act that we are inter- 
preting — to remember that it is a 
Constitution, a mechanism under 
which laws are to be made and not a 
mere Act which declares what tke 
law is to be’. In In re the Central Pro- 
vinces and Berar Act XIV of 19:8 
(1939 FCR 18 at p. 37): (AIR 1939 FC 1), 
Sir Maurice Gwyer, C. J., after adopt- 
ing these observations said: ‘especially 
is this true of a Federal Constituticn 
with its nice balance of jurisdictions. 
I conceive that a broad and liberal 
spirit should inspire those whose duty 
it is to interpret it; but I do not imply 
by this that they are free to stretch 
or pervert the language of the enact- 
ment in the interest af any legal or 
constitutional theory or even for the 
purpose of supplying omissions or pf 


correcting supposed errors’. There is 
considerable authority for the 
statement that the Courts are 
not at liberty te declare an 


Act . void because in their opinion 
it is opposed to ʻa spirit su- 
posed to pervade the Constitution but 
not expressed in words. Where the 
fundamental law. has not limited, 
either in terms or by necessary im- 
plication, the general powers confer- 
red upon the legislature -we cannot 
declare a limitation under the notion 


India (Beg C. J.) [Prs. 86-89] S.€. 109° 


of having discovered something in 
the spirit of the Constitution which 
is not even mentioned in the instru- 
ment. It is difficult upon any general 
principles to limit the omnipotence of 
the sovereign legislative power by 
judicial interposition, except so far as 
the express words of a written Consti- 
tution give that authority. It is also 
stated, if the words be positive and 
without ambiguity, there is no autho- 
rity for a Court’ to vacate or repeal 
a Statute on that ground alone. But, 
it is only in express constitutional 
provisions limiting legislative power 
and controlling the temporary will of 
a majority by a permanent and para- 
mount law settled by the deliberate 
wisdom of the nation that one can 
find a safe and solid ground for the 
authority of Courts of justice to 
declare void any legislative enact- 
ment. Any assumption of authority 
beyond this would be to place in the 
hands of the judiciary powers too 
great and too indefinite either for its 
own security or the protection of 
private rights”. 

88. In State of Bihar v. Kame- 
shwar Singh, 1952 SCR 889 at 
p. 980-81 : (AIR 1952 SC 252 at 
p. 285) this Court held that where 
two constructions are possible, “the 
Court should adopt that which will 
implement and discard that which 
will stultify the apparent intention 
of the makers of the Constitution’. 

89. Another principle which this 
Court has repeatedly laid down, for 
cases in which two constructions may 
be reasonably possible, is that it 
should adopt one which harmonizes 
rather than one which produces a 
conflict between Constitutional provi- 
sions (See: I. C. Golaknath v. State 
of Punjab, (1967) 2 SCR 762 at page 
791: (AIR 1967 SC 1643 at p. 1656, 
p. 1657); K. K. Kochuni v. States of 
Madras and Kerala, (1960) 3 SCR 887 
at p. 905: (AIR 1960 SC 1080 at page 
1089); Mohd, Hanif v. State of Bihar 
1959 SCR 629 at p. 648: (AIR 1958 SC 
731 at p. 739); State of M. P. v. 
Ranjojirao Shinde, (1963) 3 SCR 489: 
(AIR 1963 SC 612); (Sic) Prem Chand 
Garg v. Excise Commissioner, U. P., 
1963 Supp 1 SCR 885 at p. 911° 
(AIR 1963 SC 996 at p. 1007); Deva- 
dasan v, Union of India, (1964) 4 
SCR 680 at p. 695:(AIR 1964 SC 
179 at p. 187). 
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. 90. Courts have been advised. to 
adopt the construction “which. will 
ensure smooth and harmonious work- 
ing of the Constitution and eschew 
ithe other which will lead to absur- 
‘dity or «give wise ito practical imconve- 
mience or make well-established pro- 
visions of existing: law wmnugatory”’ 
(See: Kesavananda Bharati v. State 
‘of Kerala, (1973) 4 SCC 225 at p, 426: 
1973 Supp SCR 1:(AIR 1973 SC 
1461 sat p. 1581, £582)). 


‘91. In Kesavananda Bharati's case 
(ATR 1973 ‘SC 1461), (supra) Sikri 
C. J., said about the mode of constru- 
‘ing the ‘Constitution: © 

“One must not construe jt ‘as “an 
ordinary statute:. The Constitution, 


`. apart from setting up a machinery 


for Government, jhas- a noble and 
grand vision in the Preamble”. 

92. In that wary case Khanna J. 
.Observed: 

“A Constitution cannot be iedanaed 
sas a mere legal document to be read 
as awill or an agreement nor is 
Constitution like a plaint or’ a written 
‘statement filed ïn a ‘suit DEiyeeN two 
litigants. ` 

XX |. E e< 

Tt provides for “the Pen enonk of 
the different organs of the State,. viz. 
the executive, the ‘legislature and 
ithe judiciary: A Constitution also re- 
‘flects ithe hopes and ‘aspirations of a 
people?” 


_ 93. ‘Repeatedly, this Court ‘thas dec- 
lared that a ‘broad and liberal con- 
struction in ‘keeping .with the pur- 
poses of a Constitution must be given 
preference over adherence to too lite- 
ral an intenpretation (see: e. g. Sakal 
Papers Ltd. wv. Union of India, 
(1962) 3 ‘SCR 842: (AIR 1962 SC 305) 
of the Constitution. 


94. Jn particular, the plenitude of 
power to legislate, imdicated by a 
degislative entry, has to ibe given as 
-wide and liberal an interpretation. as 
ïs reasonably possible. ‘Thus, in 
Jagannath Baksh ‘Singh v. State. of 
U. P. (1963) 1 SCR 220, at p. 228, 229: 


(AIR 1962 ‘SC 1563 at PP. 1568-69) 
this Court said: 
riese it isan elementary . cardinal 


-pule of ‘interpretation that the words 
-used n the ‘Constitution which confer 
legislative power must receive ` the 
most liberal construction ‘and if they 
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are words of wide amplitude, ‘they 
must be interpreted so’ as -to give 
effect to that amplitude. It would be 
out of place to put a narrow or res- 
tricted construction on words of wide 
amplitude in a Constitution. A gene- 
ral. word used in ‘an entry like the 
present one must be construed- to ex- 
tend to all -ancillary' or subsidiary 
matters -which can fairly and reason- 
ably be held to be included in it’. 


95. In Union of India v. H. S. 
Dhillon, (1972) 2 SCR 33:(AIR 1972- 
SC 1061) Sikri, C. J., after discuss- 
ing the tests adopted both in India 
and in Canada for determining , whe- 
ther a particular subject falls with- 
in the Union or the State List ob- 
served (at p. 51 of SCR): (at p. 1069 
of AIR): 


“It.seems to us that the E 
of Art. 246 (1) read with entries 1-96 
List I, is to give positive power . 
to Parliament to legislate in respect — 
of these entries. Object is not to de- 
bar Parliament from legislating on a 
‘matter, even if other “provisions of 
the Constitution enable it to do so. 
Accordingly, we do not interpret the 
words ‘any other matter’ occurring 


-in Entry 97 List I to mean a topic 


mentioned by way of — exclusion. 
These words really refer to the mat- 
ters contained in each of the entries 
Ito 96. The words ‘any other mat- 
ter’ had to. be used because Entry 97 
List I follows Entries 1-96 List I. It 
is true that the field of legislation is 
demarcated by Entries 1-96 List J, 
but demareation does not mean that 
if Entry 97 List I confers addi- 
tional powers’ we should refuse to 
give effect to it. At any rate, what- 
ever doubt there may be on the in- 
terpretation of Entry 97: List I is 
removed by the wide‘ terms of Arti- 
cle 248. It is framed in-the widest 
possible terms. On its terms the 
only question to be asked is: Is the 
matter sought ‘to be legislated on in- 
eluded in List II or in List III or is 
the tax sought to -be levied men- 
tioned in List II or in List ITI? No 
question has to be asked about List 
I If the answer is in the negative, 
then it follows that Parliament has 
power: to make laws with respect to 
that matter of. tax.” 

_ 96. It will be seen that the test 
adopted’ in Dhillon’s case (supra) 
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was that if a subject does not fall 
within a specifically demarcated fiele 
found in List II or List III it would 
fall in List I apparently because of 
the amplitude of the residuary fielc 
indicated by Entry 97, List I. Legis- 
lative ‘entries only denote. fields of 
operation of legislative power whick. 
is actually conferred by one of the 
articles of the Constitution. It . was 
pointed out. that Art. 248 of the 


Constitution conferring legislative 
power is “framed in the widest pos- 
sible terms.” The - validity of the 


Wealth Tax Act was upheld in tha: 
case, The argument that a wide 
range given to Entry 97 of List L 
read with Art. 248 of the. Constitu- 
tion, would- destroy the “federal 
structure” of our Republic was re- 
jected there. On an application of 2 
similar test here, the powers giver 
to the Central Government.by Sec- 
tion 3 of the Act, now before us 
could not be held to be invalid ` oz 
the ground that federal structure af 
the State is jeopardized by the view 
we are adopting in ‘conformity wit 
the previous decisions of this Court. 


97. I may next refer to what may 
be regarded as certain special fea- 
tures of our Constitution so as to ir 
dicate its broad purposes and objec- 
tives. 


98. Our Constitution -has, in ii 
not only an elevating preamble set- 
ting forth the presumed will of the 
whole people of India. conceived c€ 
as one entity, but a set of Funde- 
mental Rights in Part III, Directive 
Principles of State Policy in Part.I¥ 
of the Constitution, a rough separa~ 
tion of powers between the Exect~ 
tive, the Legislative and the Judici:l 
branches of Government, a pragmsé- 
tic federalism which, while distribu-- 
ing legislative powers between > th2 
Parliament and State Legislature, 
with a concurrent field also, and in- 
dicating the spheres: of Government=l 
powers of State and Central Gover 
ments, is overlaid, as already inde 
cated above, by strongly. ‘unitary’ 
features, particularly exhibited ‘ky 
lodging in Parliament the  residuary’ 
legislative powers, and in the Centrel 
Govt, the executive pcwer of appoind- 
ing State Governors, and Chief Jus- 
tices and Judges of High Cours, 
powers of giving. appropriate ~direc- 
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tions to fhe State Goyernments; andi 
of even displacing the State Legisla- 


tures and Governments:. im excepr- 
tional circumstances: or emergencies. 


of not very clearly defined ambits or 
characters, No other “federation” in. 
the world has: exactly similar unitary: 
features, One wonders whether 
such a system is: entitled! to be dub- 
bed “federal” im a. sense denoting 
anything more than a merely con- 
venient, divisiom of functions... opera- 
tive in ordinary times.. The functiom 
of “supervision” is;certainly that of: 


the Central Government. with alk 
that. it implies. 
99. It. may be noticed: that the 


basie allegiance contemplated by the 
Constitution is, legally speaking, to 
the Constitution itself about whose 
Court. once said (im 
Virendra Singh v. the State of U.. P., 
(1955) 1 SCR 415 at: (p. 436): (ATR: 
1954 SC 447 at p. 454): 


TNE at one moment of time the 
new order was born with the new 
allegiance springing from the same 
source for all, grounded’ on the same 
basis: the sovereign wil} of the peo- 
ple of India with no class; no caste, 
no race, no creed, no distinction, ng 
reservation”, 


100. The Constitution, as, its. Pre- 
amble makes it. clear; is of a 
sovereign republic, The legal sover- 
eignty which it. represents, includes 
legal legislative sovereignty which. 
must embrace the power of making: 
any law on any subject. Such. legis- 
lative power to enact any law must, 
therefore, vest somewhere in a legis- 
lative organ of the Republic. It can- 
not be ‘placed’ anywhere outside 
these organs, To apply the test for- 
mulated im Dhillon’s case (AIR 1972 
SC 1061) Ysupra) the Parliament alone 
would have the power to enact by a 
simple majority, by reason of Arti- 
cle 248 read with Entry 97 of List T, 
if it falls neither in Eist If ‘nor in 
List IIT. As indicated’ above, the con- 
tention on behalf of the plaintiff, if 
accepted, would expel the power of 
legislation itself on any matter: in- 
volving an inquiry into the conduct 
of” governmental -affairs by a minis- 
ter in a State Government from the 


. legislative Lists: and plaee if under 


Art. 3638.. This means that, although 


112 S.C, {Prs. 100-162] Karnataka State v. Union of India (Beg C. Jj 


the express provisions of the Consti- 
tution, broadly interpreted, as they 
should be, would prima facie autho- 
rise a provision such as Sec, 3 of 
the Act, yet, we should imply. a con- 
stitutional prohibition against such an 
enactment by Parliament even if its 
wide terms could, as they prima 
facie do, include inquiries against 
State Ministers exercising govern- 
mental powers. 


101. As indicated above, the first 
step of the argument mentioned above 
is a theory of what the Constitution 
must necessarily contain as contrast- 
ed with ordinary law. To support 
this submission, a passage was cited 
from the judgment of Wanchoo J. 
in I. C. Golak Nath v, State of Pun- 
jab, (1967) 2 SCR 762 at p. 828: (AIR 
1967 SC 1643 at p. 1677) which con- 
tains the following question from 
Ivor Jennings on “The Law and the 
Constitution” (1933 Edn. at p. 51 on- 
wards): 

“A written constitution is thus the 
fundamental law of a country, the 
express embodiment of the doctrine 
of the reign of law. All public autho- 
tities ...... legislative, administrative 
and judicial ...... take their powers 
directly or indirectly from it ......... 
whatever the nature of the written 
constitution it is clear that there is 
a fundamental distinction between 
constitutional law and the rest of 
the law, There is a clear sepa- 
ration, therefore, between the con- 
stitutional law and the rest of the 
law.” : 
The learned Judge then went on to 
observe: 

“It is because of this difference be- 
tween the fundamental law (name- 
ly, the Constitution) and the law 
passed under the legislative provi- 
sions of the Constitution that it is 
not possible in the absence of an 
express provision to that effect in 


the fundamental law to change the 
fundamental law by ordinary legis- 
lation passed thereunder, for such 


ordinary legislation must always con- 
form to the fundamental law (i.e. the 
Constitution).” 

In Golaknath’s case, Wanchoo J. had 


also pointed out at page 827 (of 
SCR): (at p. 1676 of AIR): 
“The Constitution is the funda- 


mental law and no law passed under 
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mere legislative power conferred by 
the Constitution can effect any 
change in the Constitution unless 
there is an express power to that 
effect given in the Constitution it- 
self, But subject to such express 
power given by the Constitution, 
itself, the fundamental law, name- 
ly the Constitution, cannot be 
changed by a. law passed under 
the legislative provisions contain- 
ed in the Constitution as all 
legislative Acts passed under the 
power conferred by the Constitution 
must conform to the Constitution can 
make no change therein. There are 
a number of Articles in the Consti- 


tution, which expressly provide for 
amendment by law, as, for example, 
3, 4, 10, 59 (3), 65 (3), 73 (2), 97 


98 (3), 106, 120 (2), 135, 137, 142 (1), 
146 (2). 148 (3), 149, 169, 171 (2), 186, 
187 (3), 189 (3), 194 (3), 195, 210 (2), 
221 (2). 225, 229 (2), 239 (1), 241 (3), 
283 (1) and (2), 285 (2), 287, 300 (1), 
313. 345, 373 Sch. V. Cl. 7 and Sche- 
dule VI Cl. 21; and so far as these 
Articles are concerned they ean be 
amended by Parliament by ordinary 
law-making process. But so far as 
the other Articles are concerned they 
can only be amended by amendment 
of the Constitution under Article 368. 
Now Art. 245 which gives power to 
make law for the whole or any part 
of the territory of India by Parlia- 
ment is “subject to the provisions of 
this Constitution” and any law made 
by Parliament whether under Arti- 
cle 246 read with List I or under 
Art. 248 read with Item 97 of List I 
must be subject to the provisions of 
the Constitution. If therefore the 
power to amend the Constitution is 
contained in Art. 248 read with Item 
97 of List I, that power has to be 
exercised subject to the provisions of 
the Constitution and cannot be used 
to change the fundamental law 
(namely, the Constitution) itself.” 
102. The passages cited above can- 
not provide a foundation for the 
theory that “constitutional law” and 
the rest of the law can, in respect 
of their contents or subject-matter, 
be placed in two sharply divided or 
distinct and water-tight compart- 
ments with no overlapping or uncer- 
tain fields between them. It must 
not be forgotten that Wanchoo J. re- 
peatedly explained, by putting in the 
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words “namely, t e Constitution” 
within brackets, that he was really 
concerned with indicating the special 
features of a very detailed or com- 
prehensive Constitution such as 
ours. Indeed, as regards the subject 
matter of the laws cortained in the 
Constitution and those which may be 
introduced by the ordinary law mak- 
ing procedure, the above mentioned 
judgment of Wanchoo J, itself indi- 
cates how even certain parts of the 
law found in ‘our written Constitu- 
tion may be amended by the ordi- 
nary law making procedure. This pas- 
sage was used by the learned Coun- 
sel for the plaintiff to urge that -addi- 
tions or changes in “Constitutional 
Law” cannot be made by ordinar 
law making procedure but must tak2 
place only in accordance with ths 
provisions found in .Art. 368 unless 
the Constitution expressly provides 
otherwise. This contention, however, 
overlooks the fact that Art. 368 cf 
the Constitution only provides the 
procedure for an amendment of the 
Constitution”, and says nothing about 
any amendment of other laws by the 
introduction of or changes in laws 
which conceivably be classed or cor.- 
strued as “constitutional laws” þe- 
cause of their subject-matter. Ths 
passage should not be torn out of 
its context, in which the difference 
in procedure, between the one for en 
amendment of “the Constitution’, 
provided by Art. 368, and that for 
ordinary legislation, contemplated ky 
Arts. 245 to 248, was under considera- 
tion. It was in that connection that the 
observation was rightly made thet, 
unless there is specific authorizy 
given by constitutional provisions for 
changing the law laid down by “the 
Constitution” itself, by adopting only 
the ordinary law making procedure, 
a change in the law contained in ex- 
press provisions of “the Constitu- 
tion” itself could not be brougnat 
about without complying with Arti- 
cle 368 of the Constitution, This fcl- 
lows obviously from the very notion 
of a Constitution as an embodi- 
ment of a “fundamental law” which 


serves as a touchstone for all other 


“laws”. The “fundamental distinc- 
tion” between “the  Constitutioral 
law” or “the fundamental law” and 


the ordinary laws, referred to there, 
1978 S. C./8 I G—8 


‘governmental functions, 
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was meant to bring out only this 
difference in the uses made of laws 
which, oeing “fundamental” can 
test the validity of all other laws on 
a lower normative level and these 
other laws which are so tested. In 
that very special or restricted sense, 
the law not found in “the Constitu- 
tion” could not be “constitutional” or 
“fundamental” law. Other parts of 
the law, even though they may 
appertain to important constitutional 
matters, are not parts of “the 
Constitution”, and, therefore, could 
not test the validity of laws 
made by Parliament. What was said 
with reference to the actual provisions 
of the Constitution could not, how- 
ever, be used to infer some bar on 
legislative power which is not there 
in the Constitution at all for reasons 
repeatedly indicated above. 


103. In an earlier part of this 
judgment, it is held that legislative 
power to enact a provision such as 
Section 3 of the Act could be found, 
in any event, in Art. 248 read with 
Entry 97 of List I, even if it could 
possibly be urged that it is not 
covered by Entries 94 of List I and 45 
of List III, which seem to exhaust 


the three lists in so far as the sub- 
ject-matters of enquiries are con- 
cerned. Learned counsel for the 
plaintiff tried to introduce some 


doubts on the ground that there is 
no specific entry in any of the lists 
to cover the conduct of Ministers in 
State Governments in relation to 
And, it was 
submitted, reference to subjects spe- 
cified in the lists would exclude 
those which are unspecified. It could 
be urged in reply that, as indicated 
in Dhillon’s case (AIR 1972 SC 1061) 
(supra) a legislative entry only indi- 
cates the field of operation of the 
power, but the sources of ordinary 
legislative power are to be found in 
one of the Arts. 245, 246, 247, 243, 
249, 250, 252 or 253 of the Constitu- 
tion, and, so far as the field of ope- 
ration of the legislative power is 
concerned, both Entry 94 of List I 
and Entry 45 of List III are so wide- 
ly worded as to embrace inquiries 
touching any of the fields indicated 
by any of the entries in the lists. A 
Minister must necessarily exercise 
governmental -powers in relation to 
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one of ‘these fields, It is not neces- 
sary to specify which that field is. 
The field of. power to legislate about 
inquiries is indicated in wide enough 
terms to make it unnecessary to spe- 
cify the ñeld, in the law made itself, 
to which the inquiry . must relate. It 
is enough if the. enquiry set up re- 
lates to a matter of “publie impor~ 
tance”. Again, it is not a necessary 
part of entry in a legislative list, 
which only roughly indicates ‘a field 
of legislation, that it must also: spe- 
cify the classes of persons who may 
‘be affected by the legislation.. That 
is neither a constitutional nor a rea- 
sonable requirement. ° : 


104. This Court has already held 
that overlapping of fields of opera- 
tion. of legislative power does not 
take away the legislative power. Iù- 
deed, as we have said, both Entries 
94 of List I and 45 of List HI must 
necessarily. be rélated to a variety of 
fields of operation of legislative power. 
And, in any case, even if an inguiry 
on a matter of “public importance” 
relates to an unspecified field, it 
should be covered by Entry 97 of 
List I itself. Therefore, it is imma- 
terial whether we hold that Entry .97 
of List I by itself singly or that en- 
try. read with Entry 94 of List I, 
could be deemed to cover the field of 
operation of such legislation, What is 
material and important is that .the 


three entries—Nos. 94 and 97 of List ' 


lt and 45 of List III are bound to 
cover, between them, © legislation 
authorising inquiries such as the one 
entrusted to the Grover .Commission. 
If the subject of inquiries -against 
jministers in State Governments is 
not mentioned specifically. either in 
lany of the articles of the Constitu- 
ition or in the legislative lists it 
‘does not follow from it that legisla- 


tion covering such inquiries is in- 
competent except by means of a 
constitutional amendment. On the 


contrary, such a subject would be 
prima facie covered by the wide 
terms of Art. 248 for the very rea- 
‘son that the Constitution contains - no 
express or implied bar which could 
curtail the. presumably plenary 
powers -of legislation of our Parlia- 
ment. e 


105. Once we have located the 
legislative power in one of the arti- 


ALR. 


cles .of the Constitution, authorising 
ordinary legislation by Parliament 
for inquiries covered -by Sec. 3 of 
the Act, and we find also the appro- 
priate entries in legislative Lists I 
arid III indicating the fields of opera- 
tion of that legislative power of Par- 
liament, the well recognised. principle 
which would apply and exclude an 
implied bar against the exercise of 
that plenary power has been stated 
by this Court and also by other 
Courts in Commonwealth countries 
on-several octasions,: That principle 
follows logically from R. v.. Burah 
(1878) 3 AC 889 which is the - locus 
classicus on’ the subject. The gene- 
ral principle laid down~ in. Burah’s 


- case was ‘that once what is conferred 


upon a Parliament or other Legisla- 
ture is legislative. power, its plenary 
character must be. presumed so that, 
unless the instrument. conferring the 
power’ to legislate -itself . contains 
some: express limitation on the. exér- 
cise, of legislative power, the -ambit 
of that power cannot be indirectly 
cut down by supposed. . implications. 
The cases on this subject were com- 
prehensively considered by this Court 
in Kesavananda Bharati’s case (AIR - 
1973 SC. 1461) (supra) where the 
majority view was that there can be © 
ne merely implied limitations on ex- 
pressly conferred legislative powers. 
This Court there- referred to and 
adopted the principles laid down in 
Burah’s case (supra). Palekar J. 
quoted the following passage from it 
(in Kesavananda Bharati’s case at 
p. 607) (of SCR) : (at pp. 1811-12 of 
AIR): - 

“The established Courts of Justice 
when a question arises whether the 
prescribed limits have- been exceeded, 
must of necessity determine that 
question;- and the only. way in which 
they can properly do so, is by lock- 
ing to the terms of the instrument by 
which, affirmatively, the legislative 
powers were created, and by which, 
negatively, they. are restricted. If 
what has-been done is legislation, 
within the general scope of the af- 
firmative. words which give the 
power, and if it violates no. express 
condition or restriction -by which. 
that power. is limited it is’ not for 
any Court of Justice to inquire fur- 
ther, or to ‘enlarge constructively 
those conditions and restrictions.” 


1978 


In that case, Judges of: this ‘Court 
also relied upon Attorney General for 
the Province of Ontario v. Attorney 
General for the Dominion of Canada. 
1912 AC 571 where Earl Loreburn 
had said (at p. 583): 


“In the TEA of a com- 


pletely self-governing Constitution 
founded upon a written organic in- 
strument such as the British - Nortk 
America Act, if the text is explicit 


the text is conclusive, alike in what ` 


it directs and what it forbids. When 
the text is ambiguous, as for example 
when the words establishing two mu- 
tually exclusive jurisdictions are wid2 
enough to bring a particular power 
within either, recourse must be had 
to the context and ` scheme of the 
Act. bal 


106. The learned Additional Soli- 
citor General has strongly relied 
upon the State of Victoria v. The Com- 
monwealth, 45 Aus 
Comm LR 353 where earlier cases 
applying the reasoning contained in 
Burah’s case (1878) 3 
(supra) were surveyed and Barwick 
C. J. cited the two passages set 
out above by us, one from Lord Se_- 
bornes judgment. in Burah’s case 
(supra) and the: other: from the judg- 
ment of Earl Loreburn in the Pro- 
vince of Ontario’s case (1912 AC-571) 
(supra) from Canada. Barwick, C. J. 
also cited the following passage 
from the Amalgamated Society of 
Engineers v. Adelaide Steamship Co. 
Ltd. (1920) 28 Comm LR 129 at 
pp. 152-153: 


“The nature and principles əf 
legislation’ (to employ the, words of 
Lord Selborne in Burah’s case), the 
nature of dominion self-government 


and the decisions just cited entirely ` 


preclude, in our opinion, an a pricri 
contention that the grant of legisla- 
tive power to: the. Commonwealzh 
Parliament as -representing the 
will of the whole of the people of 
all the States of Australia should 
not bind within the geographical 
area of the Commonwealth and with- 


in the limits of the enumerated 
powers, ascertained by the ordinary 
process of construction, the States 


and their agencies as representing 
separate sections of the territory.” 


LJR 251: 122. 
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.fore-front, 
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107. In Victorias case (45 Aus 
LJR 251) (supra) Barwick C. J.. al- 
though not in entire agreement with 
the ‘way in which Sir Owen Dixon, 
C. J., had expressed himself in West v. 
Commr. ` of Taxation (N.S. W.) (1937) 
56 Comm LR 657-at p. 682 opined 
that it was only another way of 
putting what had been consistently 
laid down as the principle of inter- 
pretation of Constitutions of Bri- 
tish self-governing Dominions since 
Burah’s case ((1878) 3 AC 889) 
(supra). ‘The passage thus explained 
was: 

idee the principle is that when- 
ever the Constituion confers a 
power to make laws in respect of a 
specific subject-matter prima facie 
it is to be understood as enabling 
the Parliament to make laws affecting 
the operations of the States and 
their agencies. The prima facie 
meaning may be displaced by consi- 
derations based’ on the nature or the 
subject-matter of the power or the 
language in which it is conferred or 
on some other provision in the Con- 
stitution. 2 


_ 108. Learned counsel for the plain- 
tiff, conscious of the basic principles 
of construction of the plenary consti- 
tutional power to legislate, tried to 
base his very gallant and sustained 
attacks upon the validity of Sec. 3 
of the Act by referring to express 
provisions of the Constitution where, 


as we have explained above, we 
could discover no such bar bya 
necessary implication. However, the 


theory of the basic structure of the 
Constitution kept “popping up”, if 
we may so put it, like the. 
the box”, from behind’ the constitu- 
tional provisions, from time to time. 


It was said to “underlie” constitu- 
tional provisions. 
108. Thus, the plaintiffs learned 


counsel did not entirely give up re- 
liance on what has: been described 
as “the basic structure -of the . Con- 
stitution” although he, very astutely 
and rightly, - tried to- put the express 
provisions of the Constitution in the 
Whatever may be said 
about the strategic value for the 
plaintiff of this mode of using the 
doctrine of “the basic structure of 
the Constitution’, it does not relieve 
us from the necessity of considering 


"Gack in 
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whether an application of such a doc- 
trine could be involved in the case 
before us. We cannot overlook that 
Kesavananda Bbharati’s case (AIR 
1973 SC 1461) (supra) where the 
very majority of learned Judges of 
this Court which rejected the theory 
of “implied limitations” upon express 
Plenary legislative powers of consti- 
tutional] amendment, accepted, we say 
so with the utmost respect, limita- 
tions which appeared to be not easi- 
ly distinguishable from implied limi- 
tations upon plenary legislative 
powers even though they were class- 
ed as parts of “the basic structure of 
the Constitution.” We are bound by 
the majority view in Kesavananda 
Bharati’s case (supra) which we 
have followed in other cases. We 
have, however, to make it clear and 
explicit enough to be able to deter- 
mine, without inconsistency and with 
some confidence, the type of cases to 
which it could and others to which 
it could not apply as specific cases 
come up before us for considera- 
tion. 


110. What, therefore, is this doc- 
trine of “the basic structure of our 
Constitution” of which, according to 
some learned Judges of this Court, 
expressing the majority views on 
this doctrine, “federalism” is a 
part? We can only answer this ques- 
tion by indicating from certain pas- 
sages from the opinions of the learn- 
ed Judges who were parties to the 
decision of this Court in Kesava- 
nanda Bharati’s case (AIR 1973 SC 
1461) (supra), 


111. Sikri C. J., who accepted the 
doctrine of implied limitations, and, 
consistently with its logic, found 
that the basic structure of the Con- 
stitution forms an orbit of exercise 
of power which is outside the pur- 
view of Art. 368, relied on the ob- 
servations and dicta found in Mel- 
bourne Corporation v. The Common- 
wealth (1947) 74 Comm LR 31 and 
Australian National Airways Pvt. Ltd. 
v. The Commonwealth (1945) 71 
Comm LR 29. 


112. The learned Chief Justice 
cited Stark J.’s views expressed in 
Melbourne Corporation’s case ' (1947) 
74 Comm -LR 31) (supra): . 
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“The federal character- -of the Aus- 
tralian Constitution carries implica- 
tions of its aad ie 
Xx 

“The Sedition that I nT is this: 
The several subject-matters with 
respect to which the Commonwealth 
is empowered by the Constitution to 
make laws for.the peace, order and 
good .government of the Common- 
wealth are not to be, narrowed or 
limited by implications. Their scope 


-and amplitude depend simply on the 


words by which they are expressed. 


But implications arising from the 
existence of the. States as parts of 
the Commonwealth and as constitu- 


ents of the federation may restrict 
the manner in which the Parlia- 
ment can lawfully exercise its power. 
to make laws with respect to a par- 
ticular subject-matter. These implica- 
tions, or perhaps it were better to 
say underlying assumptions of the 
Constitution, relate to the use of a 
power not to the inherent nature of 
the subject-matter of the law.’ Of 
course whether or not a law pro- 
motés peace, order and good govern- 
ment is for the Parliament, not for a 
court, to decide. But a law although 
it be with respect to a designated 
subject-matter cannot be for the 
peace, order end good government of 
the Commonwealth if it be directed 
to the States to prevent their car- 
rying out their functions as parts of 
the Commonwealth.” 

Again Gibbs J. was quoted: 


` “The ordinary principles of statu- 
tory construction do not preclude 
the making of implications when 


these are necessary to give effect to 
the intention of the legislature as re- 
vealed in the statute as a whole” 
“Thus, the purpose of the Con- 
stitution, and the scheme by which 
jt is intended to be given effect, 
necessarily give rise to implications 
as to the manner in which the Com- 
monwealth and the States respective- 
ly may exercise their’ powers, vis-a- 
vis each other.” 
After considering a number of cases 
the Chief Justice stated his conclu- 
sion on implied limitations as fol- 
lows (at pp. 163-64 of Supp SCR): 
(at p. 1534 of ATR): 

"What is the necessary implication 
from’ all the provisions of the Con- 
stitution? © $ 
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It seems to me that reading the 
Preamble, the fundamental impor- 
tance of the freedom of the ` indivi- 
dual, indeed its alienability, and the 
importance.of the economic, social 
and political justice mentioned in the 
Preamble, the importance of direc- 
tive principles, the non-inclusion ir 
Art, 368 of provisions like Arts. 52 
53 and various other provisions tc 
which reference has already beer 
made an irresistible conclusion emer- 
ges that it was not the intention tc 
use the word ‘amendment’ in the 
widest sense. 


It. was the common understanding 
that fundamental rights would re- 
main in substance as they are anc 
they would not, be amended out o 
existence. It seems also to have beer 
a common understanding that the 
fundamental features of the Constitu- 
tion, namely, secularism, democracy 
and the freedom of the individual 
would always subsist in the welfare 
state. : 

In view of the above reasons, a 
necessary implication arises that ther: 
are implied limitations on the powez 
of Parliament that the expressio2 
‘amendment of this Constitution’ has 
consequently a limited meaning ia 
our Constitution and not the meaninz 
suggested by the respondents”. 

113. Sikri C. J. recorded his find 
ing on the basic structure in Kesave- 


nanda Bharti’s case (supra) (1973 
Supp. SCR 1): (AIR 1973 SC 1462) 
as follows (at pp. 165-166) : (of Sup 
SCR) : (at p. 1535 of AIR). 

“The true position is that every 


provision of the Constitution can re 
amended provided in the result tke 
basic foundation and structure of tke 
constitution remains the same. Tre 
basic structure may be said to consist 
of the following features: 


(1) Supremacy of the Constitu- 
tion; 
(2) Republican and Democrate 


form of Government; 

(3) Secular character of the Coa- 
stitution; 

(4) Separation of powers between 
the Legislature, the executive and the 
judiciary; 

(5) Federal character of the Coo- 
stitution. 

The above ‘structure is built on tie 
basic foundation. i.e. the dignity amd 


Karnataka State vy.. Union of India (Beg C. J.) [Prs. 112-115] S. C. 117 


freedom of the individual. This is of 
supreme importance. This cannot 
by any form of amendment be des- 
troyed. 

The above foundation and the above 
basic features are easily discernible 
not only from the preamble but the 
whole scheme of the Constitution, 
which I have already discussed”. 

114. Similarly, Shelat and Grover 
JJ. after surveying principles of 
interpretation and construction of the 
Constitution, accepted the theory of 
implied limitations on the power of 
Parliament as well as the doctrine of 
a basic structure, They recorded 
their conclusion as follows (at pp. 280- 
281) : (of Supp. SCR) : (at p. 1603 of 
ATR). 

“The basic structure of the Consti- 
tution is not a vague concept and the 
apprehensions expressed on behalf of 
the respondents that neither the citi- 
zen nor the Parliament would be able 
to understand it are unfounded. If 
the historical background, the Pream- 
ble, the entire scheme of the Consti- 
tution, the relevant provisions thereof 
including Art. 368 are kept in mind 
there can be no difficulty in discern- 
ing that the following can be regarded 
as the basic elements of the constitu- 
tional structure. (These cannot be 
= aaa but can only be illustrat- 
ed). 


1. The Supremacy of the Constitu- 
tion. 

2. Republican and Democratic form 
of Government and sovereignty of 
the country. - 

3. Secular and federal character of 
the Constitution. 

4. Demarcation of power between 
the legislature,. the executive and the 
judiciary. 

5. The dignity of the invididual 
secured by the various freedoms and 
basic rights in Part III and the man- 
date to build a welfare State con- 
tained in Part IV. 

6. The unity and the 
the nation”. 

115. Hegde and Mukherjea JJ. also 
considered at length principles of in- 
terpretation and construction in this 
country and in the Commonwealth 
countries. They distinguished earlier 
cases of this Court.. They purported 
to apply well established principles 


integrity of 
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of interpretation and construction 
such as the Mischief Rule in Heydon’s 
case, the. need to view the Constitu- 


tion as a whole, and its history and 


objects.. They . said (at p. 307): 
Supp. SCR) : (at p..1619 of ATR). 

“While interpreting a provision in 

a statute, or, Constitution the pri- 
mary duty of the Court is to find out 
the legislative intent. In the present 
case our duty is to find out the in- 
tention of the founding fathers in 
enacting Art. 368, Ordinarily the 
legislative iritent is gathered from 
the language used, If the language 
employed is plain and unambiguous, 
the same must. be. given effect to 
irrespective of the consequences that 
may arise. But if the language em- 
ployed is reasonably capable of more 
meanings than one, then the Court 
will have to call into aid various well 
settled rules of construction and. in 
particular, the history of the legisla- 
tion—to find out the evil that was 
sought to be remedied and also in 
some cases. the underlying purpose of 
the legislation the legislative 
scheme and the consequences that 
may possibly flow from accepting one 
or the other of the interpretations 
‘because no legislative body is .pre- 
sumed to confer a power which is 
capable of misuse”. 
They cited the Preamble and the 
objectives underlying the Constitu- 
tion and found (at p. 316): (of Supp.‘ 
SCR) : (at p. 1625 of AIR). 

“Implied limitations on the powers 
conferred under a statute constitute 
a general feature of all statutes. The 
position cannot be different in the 
case of powers conferred under a 
Constitution. A grant of ` power. in 
general terms or even in absolute 
terms may be qualified by other ex- 
press provisions in the same enact- 
ment or may be qualified by the 
implications of the context or even 
by considerations arising out of what 
appears to be the general scheme of 
the statute”. 

Thev did not enumerate all the basic 
features of the Constitution but ‘re- 
corded their conclusion as follows. (at 
p. 356): (of Supp. BERN : (at p. 1648 
of AIR). i 

-"Though the power to amend’ te 
Constitution under Art. 368 is a very 
wide power, it does not yet include 


{of 


ALR. 


the power. to destroy or emasculate 
the basic elements or the fundamen- 


‘tal ‘features of the Constitution”. 


116. Jaganmohan Reddy, J., in the 
course of a detailed consideration of 
constitutional provisions, ‘dwelt on 
the Preamble largely and on the 
needs of the nation -for ‘stability: of its 
values and gave a narrower connota- 
tion to the word “amendment” than 
One which could destroy the very 
identity of the Constitution. He said 
(at p. 517): (of Supp. pen}: (at 
p. 1753 of ATR). 

“There is nothing vague or un- 
ascertainable in the preamble’ and if 
what is stated therein is subject to 
this criticism it would be equally 
true of what is stated in Art. 39 (b) 
and (c) as these are also objectives’ 
fundarnental in the governance of 
country which the State is enjoined 
to achieve for the amelioration and 
happiness of its peoplé, The elements 
of the basic structure are indicated 
in the preamble and translated in the 
various provisions of the Constitution. 
The ‘edifice of our ` Constitution is 
built upon and ‘stands on several 
props, remove any of them, the Con- 
stitution collapses, - These are: (1) 
Sovereign -- Democratic Republic; (2) 
Justice, social, economic and „political; 
(3) Liberty of thought, expression, be- 
lief, faith and worship; (4) Equality 
of status and’ of opportunity, Each 
one of these is important and collecti- 
vely they assure a way of life to the 
people of India which the ‘Constitu- 
tion guarantees. To withdraw any of 
the above elements the structure will 
not survive and it will not be the 
same Constitution, or this Constitu- 
tion nor can it maintain its identity, 
if something quite different is substi- 
tuted in its place, which the soverign 


-will of the people alone can do”. 


117. Khanna, J., while - definitely 
rejecting the theory of implied limi- 
tations on plenary powers of legisla- 
tion, nevertheless, thought that the 
need. to: reconcile the urge for change 
with the need for continuity imposed 
even upon the wide power of amend- 
ment of the Constitution the limita- 
tion that it must move within the 
orbit defined by its basic structure. 


He did not, and I say so with great 


respect, explicitly attempt a - recon- 
ciliation between his views on 
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implied limitations with those on the 
basic structure, which at least resem- 
bled implied limits on the plenar? 
power of legislation. He also. reliec 
heavily on the preamble to the Con- 
stitution, He explained later, in Smt 
Indira Nehru Gandhi v. Raj Narain 


(1976).2. SCR | 347: (AIR 1974 
SC | 2299) that ~ he did na 
exclude. such ..amendments. ia 


the: chapter on Fundamental ‘Rights 
as may form parts, of the “basic struc 
ture” from the purview of-what could 
not be touched by the power of amenc- 
ment contained in Article 368 .cf 
the Constitution. 
Khanna J. tilted the balance, by a 
narrow majority of one, in favour cf 
“the basic structure’ of the Cor- 
stitution as limitation ‘on the expressky 
ONER legislative power of amenc- 
men 


118. I need not set out. similarky 
the views of Ray, Palekar, Mathev, 
Beg, Dwivedi and Chandrachud, Jo, 
as they, while accepting the unden- 
able proposition that the Constitutim 
contained what was basic, held... tke 
view, supported also by reference -0 
the history of our Constitution-maE- 
ing and to its express provisions, that 
the power to amend or .change , tke 
Constitution in any manner and n 
any respect desired by the’ represea- 
tatives of the. people was also a pact 
of that basic structure or the urgas 
of the people which had found ez 
pression in Art. 368 of, the Constita- 
tion and which had ‘to be fully . œ- 
cognised by giving it the widest pos: i- 
ble amplitude. ‘They too, therefo- e, 
recognised that there was “a bazic 
structure” of the Constitution in tne 
light of its history and contents aad 
by an application of well established 
rules of construction. The differerce 
between the majority and minorty 
views was only on the question wte- 
ther a wide scope of powers of 
amendment given to the represen-a- 
tives of the people was or was not a 
part of this basic structure or its 
functioning as evidenced by the ex- 
press declarations and provisions of 
the . Constitution. 


119. I do not think that what those 
learned Judges who, in Kesavanarda 
Bharti’s case (supra), (AIR 1973 3C 
1461) found a narrower orbit fer -he 
legislative power of amendment of 


The judgment cf 
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the Constitution itself to move in 
meant to lay down some theory ‘of a 

vague basic structure floating, like a 
cloud in the skies, above the surface 
of the Constitution and outside it or 
one that lies buried beneath the sur- 
face for which we have to dig in order 
to discover it. I.prefer to think that 
the doctrine of “a basic structure” 
was nothing more than a set of obvi- 
ous inferences relating to the intents 
of the . constitution’ makers arrived 
at by applying the established can- 
nons of construction rather broadly, 
as they should be so far as an organic 
constitutional document, meant to 
govern the fate of a nation, is con- 
cerned, But, in every case where re- 
liance is placed upon is in the course 
of an attack upon legislation, whether 
ordinary. or constituent (in the sense 


that it is.an amendment of the Con- 


stitution), what is put. forward as part 
of “a basic structure’ must be justi- 
fied by references to the express pro- 
visions. of the Constitution. That 
structure does not exist in vacuo. 
Inferences from it must be shown to 
be embedded in and to flow logically 
and: naturally from the bases of that 
structure. In other words, it must be 
related to the provisions of the Con- 
stitution and to the manner in which 
they could indubitably be presumed 
to naturally and reasonably function. 
So viewed, the doctrine is nothing 
more than a way of advancing a well 
recognised mode of constructing the 
Constitution. It should be used with 
due: care and caution. No exposition 
of it which could make it appear as 
a figment of judicial imagination or 
as capable of such subjective inter- 
pretations that it may become 
possible to decipher or fix its meaning 
with reasonable certainty could be 
accepted by us because that would 
amount to declaring its futility. In 
Kesavananda. Bharti’s.case (supra), 
this Court had not worked out the 
implications _ of the basic structure 
doctrine in all its ‘applications. It 


. could, therefore, be said, with utmost 


respect, that it was perhaps left there 
in an amorphous state which could 
give rise to possible misunderstand- 
ings as to whether it is not too 
vaguely stated or too. loosely and 


variously formulated without pA 
tempting.a basic uniformity of . 
meanings or implications. The ne 


im- ` 
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principle, however, which is deducible 
in all the applications of the basic 
structure doctrine, which has been 
used by this Court to limit even the 
power of constitutional amendment, 
is that whatever is put forward as a 
basic limitation upon legislative 
power must be correlated to one or 
more of the express provisions of the 
Constitution from which the limita- 
tion should naturally and necessarily 
spring forth. Thé doctrine of basic 
structure, as explained above, requires 
that any limitation on legislative 
power must be so definitely discerni- 
ble from the provisions of the Con- 
stitution itself that there could be no 
doubt or mistake that the prohibition 
is a part of the basic structure im- 
posing a limit on even the power 
of constitutional amendment. And, 
whenever we construe any document, 
by. reading its provisions as a whole, 
trying to eliminate or resolve its 
disharmonies, do we not attempt. to 
interpret it in accordance with what 
we find in its “basic structure” or 
purposes? The doctrine is neither 
unique nor new. 

120. I may here point out that in 
Smt, Indira Nehru Gandhi v. Raj 
Narain (1976-2 SCR 347): (AIR 
1975 SC 2299) (supra), when the doc- 
trine of the basic structure of the 
Constitution was invoked to assail the 
provisions of Representation of the 
People Act, Ray C. J., seemed to reject 
the theory of basic structure altoge- 
ther in its application either to the 
construction of the Constitution or of 
ordinary legislation, He said (at pp. 436- 
437) (of SCR): (at p. 2331 of AIR): 

“To accept the basic features or 
basic structures theory with regard 
to ordinary legislation would mean 
that there would be two kinds of 
limitations for legislative measures. 
Ore will pertain to legislative power 
under Arts, 245 and 246 and the legis- 
lative entries and the provision in 
Art. 13. The other would be that no 
legislation can be made as to damage 
or destroy basic features or basic 


structures. This will mean rewriting 
the Constitution and robbing the 
legislature of acting within the 
framework of the Constitution. No 


legislation can be free from challenge 
on this ground even though the legis- 
lative measure is within the plenary 
powers of the legislature”. - 


He went on to observe (at p. 437) 
(of SCR): (at p. 2332 of AIR): 

“The theory of basic structures or 
basic features is an exercise in im- 
ponderables. Basic structures or basic 
features are indefinable. The legis- 
lative entries are the fields of legis- 
lation. The pith and substance doc- 
trine has been applied in order to find 
out legislative competency, and elimi- 
nate encroachment on legislative 
entries. If the theory of basic struc- 
tures or basic features will be applied 
to legislative measures it will denude 
Parliament and State Leg:slatures of 
the power of legislation and deprive 
them of laying down legislative poli- - 
cies, This will be encroachment on the 
separation of powers”. 


121. Mathew, J., observed in Smt. 
Indira Gandhi’s case (1976) 2 SCR 
347 (at pp. 525-526): (AIR 1975 SC 
2299 at pp. 2385-86) (supra): 


“I think the inhibition to destroy 
or damage the basic structure by an 
amendment of the Constitution flows 
from the limitation on the power of 
amendment under Art. 368 read into 
it by the majority in Bharati’s case 
because of their assumption that there 
are certain fundamental features in 
the Constitution which its makers 
intended to remain there in per- 
petuity. But I do not find any such 
inhibition so far as the power of Par- 
liament or State legislatures to pass 
laws is concerned. Arts, 245 and 246 
give the power and also provide the 
limitation upon the power of these 
organs to pass laws. It is only the 
specific provisions enacted in the Con- 
stitution which could operate as. limi- 
tation upon the power. The preamble 
though a part of the Constitution, is 
neither a source of power nor a limi- 
tation upon the power. The preamble 
sets out the ideological aspirations of 
the people, The essential features of 
the great concepts set out in the 
preamble are delineated in the various 
provisions of the Constitution, It is 
these specific provisions in the body 
of the Constitution which determine 
the type of democracy which the 
founders of that instrument estab- 
lished; the quality and nature of jus- 
tice, political, social and economic 
which was their desideratum, the 
content of liberty of thought and ex- 
‘pression . which they.. entrenched in 
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that document, the scope of equality 
of status and of- opportunity whic 
they enshrined in it. These specific 
provisions enacted in the Constitutior 
alone can determine the basic struc- 
ture of the Constitution as established 
These specific provisions, eithe> 
separately or in combination deter- 
mine the content of the great con- 
cepts set out in the preamble, It is 
impossible to spin out any concret2 
concept of basic structure out of th= 
gossamer concepts set out in thə 
preamble. The specific provisions ci 
the Constitution are the stuff from 
which the basic structure has to be 
woven.” 


122. In Smt. Indira Gandhi’s cas 
(AIR 1975 SC 2299) (supra), Char 
drachud, J., after making similar ok 
servations on the nature of the Pre 
amble and pointing out that there wes 
no agreed list of basic features cf 
the Constitution given by learned 
Judges constituting the majority im 
Kesavananda Bharati’s case (AR 
1973 SC 1461) (supra), said, on the 
applicability of the basic structure 
doctrine to the power of ordinary 
legislation (at p. 669-670): (of Surp 
SCR): (at p. 2472 of AIR): 

“The constitutional - amendmezes 
may, on the ratio of the Fundames- 
tal Rights’ case, be tested on the an- 
vil of basic structure. But apart 
from the principle that a case is 


only an authority for what it œ- 
cides, it does not logically . follcw 
from the majority judgment in tne 


Fundamental Rights case that orci- 
nary legislation must also answer 
the same test as a constitutioral 
amendment. Ordinary laws have to 
answer two tests for their validi-y: 
(1) The law must be within the legs- 
lative competence of the legislature 
as defined and specified in Chapter I, 
Part XI of the Constitution and 72) 
it must not offend against the p-o- 
visions of Arts. 13 (1) -and (2) of “he 
Constitution. ‘Basic Structure’, ‘by 
the majority judgment, is not a part 
of the fundamental rights nor in- 
deed a provision of the Constitutibn. 
The theory of basic structure is wo- 
ven out of the conspectus of zhe 
Constitution and the amending power 
is subject to it because it is a œn- 
stituent power. ‘The power to amend 
the fundamental’ instrument cannot 
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carry with it the power to destroy 
its essential features’ — this, in brief 
is the arch of the theory of basic 
structure. It is wholly out of place 
in matters relating to the validity of 
ordinary laws made under the Con- 
stitution.” 


123. Both Khanna J., and I, how- 
ever, expressed views there showing 
that aspirations of the people of 
India, set out in the Preamble as 
well as other parts of the Constitu- 
tion, provided general guidance in 
judging the constitutionality of all 
laws whether constitutional or ordi- 
nary. I specifically said there that 
the: doctrine of the basic structure of 
the Constitution could be used to 
test the validity of laws made by 
Parliament either in its constituent 
Or ordinary law making capacities 
because “ordinary law making can- 
not go beyond the range of constitu- 
ent power.” 

124. No doubt, as a set of infer- 
ences from a document (i.e. the Con- 
stitution), the doctrine of “the basic 
srtucture” arose out of and relates 
to the Constitution only and does 


. not, in that sense, appertain to the 


sphere of ordinary statutes or arise 
for application to them in the same 
way. But, if, as a result of the doc- 
trine, certain imperatives are | inher- 
ent in or logically and necessarily 
flow from the Constitution’s “basic 
structure”, just as though they are 
its express mandates, they can be and 
have to be used to test the validity 
of ordinary laws just as other parts 
of the Constitution are so used. 


125. In Smt. Indira Gandhis case 
(AIR 1975 SC 2299) (supra) the dif- 
ferences of approach between the 
learned Judges were not’so much on 
the question whether “the basic 
structure” was to be deemed to be 
really an additional part of the Con- 
stitution (on this there is agreement 
that: it could not) or only a princi- 
ple of its construction, but on the 
question whether, once it was found 
to be a permissible - mode of con- 
struction, what followed from it was 
applicable to test the validity of both 
constitutional as well as ordinary 
law-making. The majority view of 
learned Judges-of this Court seemed 
to be that it was not. .available to 
test the validity of the . impugned 


122 S. C. [Prs. 125-126] Karnataka State v. Union: of India (Beg C. J.) 


provisions of the Representation of the 
People Act. because the expressly laid 
down ordinary law making. powers 
of Parliament are clear- enough: In 
other words, it was held to be in- 
applicable here on the - view - that 
there was no ambiguity to be resolv- 
ed about the ordinary law making 
powers of Parliament. It was appli- 
ed to interpret. ` the ambit of ‘the 
constituent power as there was some 
uncertainty about, its scope. It, how- 
ever, seems to me that the test of 
“frae and fair elections” and of 
“equality before the law” were used 
by this Court in judging the validity 
of the impugned provisions of the 


Representation of the People Act in. 


Smt. Indira Nehru ‘Gandhi’s _ case 


(supra) although the majority of learned’ 


Judges ‘of the bench preferred to do 
so without characterising these ` fea- 
tures as parts of a basic structure of 
the Constitution, But, when deciding 
the question whether the purported. 
constitutional ‘amendment could take 
away the powers of this Court to 
hear and decide on merits the elec- 
tion appeals pending before. it, all 
the learned Judges who participated 


in the- decision of that case’ seemed 
to rely, in varying degrees, either 
expressly, or impliedly,. upon the 


“basic structure” of the Constitution 
itself, as revealed by its express pro- 
visions, to hold that, under the guise 
of #xercising a ‘legislative | power 
the Parliament could not, in effect, 
adjudicate © on the merits ‘of an ‘indi- 
vidual case under, the Constitution as 
it stood. : . 


126. It is important to note that 
majority opinions of Judges: who par- 
ticipated in the decision in Kesavan- 
anda Bharati’s case (AIR -1973 SC 
1461) (supra) and those . who took 
part in the decision in Smt. Indira 
Gandhi’s case (AIR 1975: SC 2299) 
’ (supra). invalidating certain - constitu- 
tional amendments, make out limita- 
tions founded on the basie structure 
of the Constitution by very detailed 
references to the express: provisions 


of the Constitution. In Smt. Indira 
Nehru Gandhi’s case (supra), -parts 
of ‘the Constitution (Thirty-Ninth- 


Amendment). Act of 1975 were. struck 
down primarily because specific . pro- 
visions of Art, 368 of the Constitu- 
tion left no .room for doubt that 
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what was conferred by the Constitu- 
tion upon a majority of not less than. 
two thirds of the members of -the 
two Houses of Parliament present 
and voting, supported by- resolutions 
of legislatures of not less -than «ne 
half of the States, was-a legislative 
power-and not a. judicial’ power 
judged both by its contents and pro- 
cedure... Hence, it was held that, on 
the very terms of the specifie power 
conferred, an. exercise of. judicial 
power, in purported exercise of legis- 
lative powers contained in Art. 368 
of the Constitution, was prima facie 
ultra vires, Such exercise of power 
contravenes the basic structure of 
the Constitution of which. the legisla- - 
tive orbit of power indicated by 
Art. 368 of the Constitution is also a 
necessary part. The principle assert- 
ed there was ‘stated by me as fol- 
lows: 

“Neither of the thrée constitutional: 
ly ‘separate organs of State can, ac- 
cording: to the: basit scheme of our 
Constitution today, leap ovitside” the 
boundaries of its own constitutionally 
assigned sphere or’ orbit: of authority 
into that of the other.” 

These orbits were express! y chalked 
out by the law found in the Con- 
stitution. -.. There could’ be no doubt, ` 
whatsoever, upon reading the pro- 
visions: of ‘the Constitution -as a 
whole, that the orbits of . legislative 
and -judicial power are not the same: 
But, so far as the orbits of Jegislative 
power are concerned, itis clear that 
those of Parliament and of the State 
legislatures are not mutually exclu- 
sive in every respect. There is also a 
concurrent field of legislation. And, 
there is nothing there. which could 
come in the way of the plenary legis- 
lative power conferred upon our 
Parliament in fields assigned to it. 
These can be limited, at the most, by 
a necessary or unavoidable implica- 
tion, such as the one which musi 
flow from the conferment of judicial 
and legislative and executive powers 
separately, with unmistakably differ- 
ent characteristics, . upon | different 
authorities. The basic scheme of the 
Constitution could certainly be in- 
voked to invalidate legislation by 
Parliament; acting in- -its . ordinary 
law making capacity, on a subject 
which falls either exclusively. with- 
in the orbit of. an amendment of 
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"the Constitution or in List II of the 
Seventh Schedule of exclusively State 
subjects, But, as I have  indicatea 
above, this is not so here.. 


127. Thus, it is clear that when- 
ever the doctrine of the basic struc- 


ture has been expounded or applied 
it is only as a doctrine of interpre- 


tation of the Constitution as it ac- 
tually exists. and not of a Constitu- 
tion which could exist only. subjec- 
tively in the minds of different indi- 
viduals as mere theories about what 
the Constitution is. The doctrine dil 


not add to the contents of the Cor- 


stitution. It did not, in theory, de- 
duct anything from what was there. 
It only purported to bring out and 
explain the meaning of what wes 
already there. It was, in fact, used 
by all the judges for only this pur- 
pose with differing results simply be- 
cause their assessments or inferences 
as to what was part of the basic in 
our Constitution differed. This, I 
think, is the correct interpretation of 
the doctrine of the basic structure of 
the Constitution, 
applied if it is clear, beyond the re- 
gion of doubt, that what is put for- 
ward as a restriction upon otherwise 
clear and plenary legislative power 
is there as a Constitutional impera- 
tive. pe À 

128. If this be the correct view 
about the basic structure, as a mode 
of interpreting the Constitution . only, 
the so-called federalism as a fetter 
on legislative power. must find ex- 
pression in some express provision to 
be recognised by Courts. It may be 
mentioned here that a majority of 
Judges who decided the Kesavanania. 


Bharati’s case (AIR 1973 SC 1461) 
(supra) have not treated ‘“Federa- 
lism” as part of the basic  structcre 
of the Constitution. And, none of 


them has discussed the extent of the 
“federal” part of this structure. It is 
not enough to point to Art. I of -the 
Constitution to emphasize that- cur 
Republic is a “Union” of States. 
That, no doubt is true. But, the word 
“union” was used in the context of 
the peculiar character of our federal 
Republic revealed by its express pro- 
visions. We have still to find, from 
other express.provisions, what this 
“Union” means or what is. the ex- 
tent or nature of “federalism” impli- 


A 


‘sary implications is 


It. should only he ` 
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ed by it. The. Constitution itself does 
not use the word “federation” at all. 
In. any case, after examining all the 
express provisions of- the Constitu- 
tion, relied upon by the learned 


‘counsel for the plaintiff, I am unable 


to discover there any -such fetter 
which could, by a necessary implica- 
tion, prevent Parliament from enact- 
ing Section 3 of the Act. 


- 129. Indeed, if the theory of neces- 
to be applied 
here, the entrenched provisions of 
our Constitution, for which a special 
procedure for amendment is. prescrib- 
ed within Art.. 368 itself, : together 
with the other provisions discussed 
above, give the express limits to 
which the. operation: of the federal 
principles is confined in our Consti- 
tution. None of the expressly men- 
tioned features could, by any neces- 
sary implication, impinge upon the 
expressly given and distributed legis- 
lative powers. The doctrine that ex- 
press mention excludes that which is 
not so mentioned applies also to ex- 
press. limitations. If the scheme of 
distribution of legislative powers is 
basic and express, with its own ex- 
press limitations, “implied” or unspe- 
cified alleged limitations going beyond 
that scheme are eliminated by the 
very force of the express provisions. 

130. In Ram Krishna Dalmia v. 
Justice S. R. Tendolkar, 1959 SCR 279: 
(AIR 1958..SC 538), I find that the 
validity of the Act and of a notifica- 
tion under Section 3 of the Act was 
challenged but upheld by this Court, 
although a part of Cl. 10 of the noti- 
fication which, in addition to requir- 
ing it to. recommend measures to 
prevent similar future cases, also 
directed ‘it to report on “the action 
which in the opinion of the Commis- 
sion should be taken as and by way 
of securing redress or punishment”, 
was held to be outside the purview 
of the Act in so far as the latter part 
went beyond the purely investigatory 
character of the inquiry authorised 
by the Act. In that case, the Com- 
mission was required to inquire into 
and report on the administration of 
affairs of certain companies specified 
in a schedule annexed to the notifica- 
tion, It was: held there, inter alia, 
that mere possibility. of misuse of 
powers given by the Act could not 
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vitiate the power conferred by the 
Act. It was also held there that 
the Act was made by Parliament act- 
ing in fields indicated by Entries 94 
of List I and 45 of List III of the 
Seventh Schedule so that the inqui- 
ries could be ordered “for the pur- 
poses of any of the matters in List I, 
List II and -List ITI.” Incompetence of 
Parliament to legislate on matters in 
List II could not, it was held, vitiate, 
power to order inquiries relating to 
subjects in that list in view of the 
express terms of Entry 45 in List 
III. It was held that the scope of in- 
quiry may also cover matters ancil- 
lary to. the inquiries themselves. 
Furthermore. relying on Kathi Ran- 
ing Rawat v, State of Saurashtra, 
1952 SCR 435: (AIR 1952 SC 123) it 
was pointed out (at p. 293): (of SCR): 
(at p. p. 546 of AIR): 

“The Commission has no power of 
adjvdication in the sense of passing 
an order which can be enforced pro- 
prio vigore. A clear distinction must, 
on the authorities, be drawn between 
a decision which, by itself, has no 
force and no penal effect and a deci- 
sion which becomes enforceable im- 
mediately or which may become en- 
forceable by some , action being 
taken.” 


131. It is true that in R. K. Dal- 
mia’s case (AIR 1958 SC 538) (supra) 
the provisions of the Act were not 
assailed on ‘all the extensive grounds 
on which they have. now been ques- 
tioned before us. Nevertheless, the 
objects of the Act were considered 

and indicated there. 


132. The purposes for which a 
Commission can be set up under the 
Act was considered long ago by a 
Division Bench of the Nagpur High 
Court in M. V. Rajwade v. Dr. S.M. 
Hassan, ILR (1954) Nag 1 at p. 13: 
(AIR 1954 Nag 71 at p. 75) which 
was cited with approval by this 
Court in Brajnandan Sinha v. Jyoti 
Narain, (1955) 2 SCR 955: (AIR 1956 
SÇ 66) and the following passage 
was quoted from the judgment (at 
p. 75 of AIR): $ TA 

“The Commission in question was 
obviously appointed by the State 
Government ‘for the information of 
its own mind’, in order that it should 
not act, in exercise of its executive 
power, 


‘otherwise than in accordance ' 


A.LR. 


with the dictates of justice and 
equity’ in ordering a departmental 
enquiry against its officers. It was, 
therefore, a fact finding body meant 
only to instruct the mind of the 
Government without producing any 
document of a judicial nature.” 


133. It may be mentioned here 
that in A. Sanjeevi Naidu v. State of 
Madras, (1970) 3 SCR 505 at p. 512: 
(AIR 1970 SC 1102 at p. 1106) this 
Court examined the position of an 
individual Minister who determines 
matters of policy and programmes of 
his Ministry, within the framework of 
major policies of the Government, 
vis-a-vis the officials in the Depart- 
ment in his charge who act on be- 
half of the Government subject to 
the directions given orally or in 
writing by the Minister concerned. 
Hence, it may become a matter of 
considerable difficulty, delicacy, and. 
importance, in a particular case, to 
apportion the blame or responsibility 
for any act or decision, alleged to 
be wrongful, between the Minister 
concerned and the officials who work 
under his directions, Such apportion- 
ments could be safely entrusted only 
to experts who have had consider- 
able judicial experience and can deal 
with complete impartiality and dex- 
terity with issues raised. The moral 
or collective responsibility which is 
political is a different matter which 
may no doubt be affected by the re- 
port of a Commission of Inquiry. In- 
dividual liability may have even 
More serious consequences for the 
Minister concerned. than the collec- 
tive responsibility which carries only 
political implications. 


134. In State of Jammu & Kash- 
mir v. Bakshi Ghulam Mohammad, 
1966 Supp SCR 401: (AIR 1967 SC 
122) this Court pointed out that even 
if Bakshi Ghulam Mohammad had 
ceased to be the Chief Minister of 
the State of Jammu & Kashmir his 
past actions would not cease to be 
matters of public importance. It de- 
finitely disapproved the view of the 
High Court when it said (at p. 407): 
(of Supp SCR): (at p. 127 of ATR): 

"These learned Judges of the High 
Court expressed the view that the 
acts of Bakshi Ghulam Mohammad 
would have.been acts of public im- 
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portance if he was in office bit 
they ceased to be so as he was ott 
of office when the Notification wes 
issued. In taking this view, they 
appear to have based themselves: cm 
the observation made by this Couzt 
in Ram Krishna Dalmia -v. Justice 
S. R. Tendolkar, 1959 SCR 279: (AIR 


1958 SC 538) that “the conduct of an ` 


individual may assume such a dange- 
rous proportion and may so prejud - 
cially affect or threaten to affect the 
public well-being as to make such cor- 
duct a definite matter of public in- 
portance, urgently calling for a ful 


inquiry.” The learned Judges fat 
that since Bakshi Ghulam *Mohara- 
mad was out of office, he had b2- 


come innocuous; apparently, it was 
felt that he could no longer threaten 
the public well-being by his acs 
and so was outside the observati=n 
in Dalmia’s case. We are clear in oar 
mind that this is a misreading f 
this Court’s observation. This Court, 
as the learned Judges themselves mo- 
ticed, was not laying down an exhats- 
tive definition of matters of pub ic 
importance. What is to be inquired 
into in any case are necessarily pest 
acts and it is because they have i:l- 
ready affected the public well-being 
or their effect might do so, tkat 
they became matters of public im- 
portance. It is irrelevant whether 
the person who committed those a:ts 
is still in power to be able to repeat 
them.” 


135. The clear implication of the 
last mentioned pronouncement, wth 
which I find myself in complete and 
respectful agreement, was that even 
if a Minister in the exercise of ais 
official power does acts which may 
amount to criminal offences, yet, in- 
quiry into them may be made as a 
matter of public importance and rot 
of just private importance. And, 
what can be done when he is out of >f- 
fice may, a fortiori, be ordered waen 
he is in office, This Court also said 
there as follows with which alsc I 
entirely agree (page 406 of Sapp 
SCR) : (at p. 126 of ATR): 

Saad it is difficult to imagine Low 
a Commission can be set up by a 
Council of Ministers to inquire nto 
the acts of its head, the Prme 
Minister, while he is in office, It 
certainly would. be a most unusual 
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thing to happen. If the rest of the 
Council of Ministers resolves to have - 
any inquiry, the Prime Minister can 
be expected to ask for their resigna- 
tion. In any case, he would himself 
go out. If he takes the first course, 
then no Commission would be set 
up for the Ministers wanting the in- 
quiry would have gone. If he went 
out himself, then the Commission 
would be set up to inquire into the 
acts of a person who was no longer 
in office and for that reason, if the 
learned Judges of the High Court 
were right, into matters which were 
not of public importance. The result 
would be that the acts of a Prime 
Minister could never be inquired in- 
to under the Act. We find it extre- 
mely difficult to accept that view.” 


136. In P. V. Jagannath: Rao v. 
State of Orissa, (1968) 3 SCR 789: 
(AIR 1969 SC 215) it was held by a 
Constitution Bench of this Court that 
the appointment of a Commission of 
Inquiry under Section 3 of the Act 
with the object of holding the Gov- 
ernment to frame "appropriate legis- 
lative or administrative measures to 
maintain the purity and integrity of 


the politica] administration in the 
State” was valid. 
137. Again in Krishna Ballabh 


Sahay v. Commission of Enquiry, 
(1969) 1 SCR 387:(AIR 1969 SC 
258) a similar view was taken and it 
was observed by this Court with re- 
ference to the charges of corruption 
into the conduct of Ministers at (page 
394) (of SCR): (at p. 262 of AIR): 
“It cannot be stated sufficiently 
strongly that the public life of per- 


sons in authority must never admit 
of such charges being even framed 
against them. If they can be made 


then an inquiry whether to establish 
them or clear the name of the per- 
son charged is called for, xx xx xx 


A perusal of the grounds assures 
us that the charges are specific, and 
that records rather than oral testi- 
mony will be used to establish them.” 

138. I may also say that I fully 
agree with the views expressed by 
Kailasam C. J., of the Madras High 
Court, in M. Karunanidhi v. Union 
of India, AIR 1977 Mad 192. 

i 139. I may mention that the con- 
siderations placed. before us for as- 
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_ Sailing the legislative: competence of 
-. Parliament, having, beem. rejected. by 
us as; quite insubstantial, could not 
be- utilised) for “reading dowr’ - the 


provisions: of Sec. 3 of the Act — a.. 


procedure which may - be ` sometimes 
available for saving a provision from 
partial or total invalidity. “Reading 
down” is, after: all, only a logical 
outcome: .of the principe of construc- 


tion — Ut. Res: Magis Valeat: Quam . 


Pereat (See:. Craies on: “Statute Law” 
6th. ed. p: 108).- 
T 


repre breton to the maintainability 
of: the suitt under Ant. 131 of the 
Constitution. om which I share the 
conclusions: of Chandrachud J. and 
of Bhagwati D. and Kailasam J. as 
against. those,, with. due . respect, -of 
„our learned brethren who: have held 
that. the. plaintiff should be non-suit- 
ed-on the ground that.a suit: such 
as the one now before us. does. not 
‘Hie at aly under Arnt. 131. of. the Con- 
stitution.. 


14%. I have: dealt. ät length with 
all the: arguments: which were .ad- 
_ vanced: om behalf of the State of 
Karnataka: because JI: accept as cor- 
rect the submission of the learned 
counsel for the plaintiff: that the 
case involves consideration of the 
exercise. of- - governmental! powers 
which. vest. in the Government of the 
State: and. its: Ministers as such vis 
a. vis those-of the Central Govern- 
ment and. its: Ministers. They also 
raise. questions. relating to the. mean- 
ing’ and. the ambit. and: the applicabi- 
lity of the particular provisions, of 
the Constitution whose operations are 
of vital interest to every State. . In- 
dee? the interpretations given .to 
these provisions. must necessarily be 
of great concern to, the Union as 
well. They are matters which in- 
volve the interests of the whole of 
the people of India who gave into 
- themselves the Constitution whose 
provisions we have interpreted. 
T42, The Union of India, acting 
through the Central! Government, 
could Be said! to represent. the whole 
of the people of India. The individual 
(States, acting through their Govern- 
ments and Ministers, could be said 
to) represent: the- people of each 
jividual State and - their ‘ interests. 


The last question i propose 


. one between the whole and ‘an 


in- ‘or, even, as was the case there, 


| ADR 


When..-differences arise between the 
representatives: of the. State and 
these of the whole people of India 
om questions ‘of interpretation of the 
Constitution, which must.affect the 
welfare of the whole people, and par- 
ticularly that of the. ‘people of the 
State concerned, it appears to me, 
with great respect, to'be too techni- 
cal an argument te be accepted ‘Dy 
us: that a suit: does not lie in such a 


case under Art. 131 of the. Constitu- 
tion. .- 


According to- ‘both sides to the 
case before us an exercise of 
powers: under Section 3 of the Act 
is: called for, They differ, only on 
the question whether the Govern- 
ment of the State concerned or the 
Central Government also, on the facts 
of this case, can -exercise those 
powers: Their. claims conflict, There 
is. a lis- The parties to’ the dispute] 
are before us. We had to decide it 
and: we have done so. It seams to me 
that a distinction between the State 
and! its Government is, at the most, 
in- 
separable part of the whole. It would 
be immaterial as regards claims on 
behalf of either the State or its Gov- 
ernment whether the two are dis- 
tinet juristic entities, Even if they 
could ‘be distinctly separate; which 
is doubtful, the claim of the Gov-| - 
ernment would be that of the State. 


143. In State of Rajasthan v. 
Union of India. AIR 1977 SC 1361 
this Court has recently considered the 
scope of. Art. 131. There, I said, in- 
ter alia, on this question (at p. 1393): 
` “I do not think that we need take 
a too restrictive or a hyper-technical 
view of the State’s rights to sue for 
any rights, actual or fancied, which 
the State Government chooses to 
take up on’ behalf of the State -` con- 
cerned in a suit under Art, 131.” a 
It may be explained here that this 
observation was not meant fo lay 
down more than that there would be 
presumed to be a nexus between the 
interests of the State and of the 
people it represents when the Govern- 
ment of the State takes up an issue 
relating to the interpretation of thè 
Constitution against an action . taken, 
one 


contemplated by the Central Gov- 
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ernment. I would like to remove .ithe 
impression that no such. nexus i 
needed if the use of the words “ac- 
tual or fancied”, in the observations 
quoted above, create it. I,, however, 
think that, in the case “before us, th2 
nexus between the riyal. claims  ad- 


vanced and the interests of the pub- - 


lic of the State is reasonably. mada 
out. It is a different matter. that I 


do not accept the view put forward ` 


on behalf of the State of Karnataka 
that it alone and not the Union Goy- 
ernment also has the power to set 
up a Commission under Sec, 3, of ithe 
Act on a matter of public impor- 
tance primarily concerning the State. 


144. It, has to. be xemembered 
that Art. 131 is traceable to Section 
204 of the Government of India Act. 
The ‘jurisdiction conferred by it thus 
originated in what. was part of tke 
federal structure set up by ithe ‘Gor- 
ernment of India Act 1935. It is a 
remnant of the Federalism found in 
that Act. It should, therefore, be 
widely and generously interpreted 
for that reason too so as to advance 
the intended remedy, It can be in- 
voked, in my opinion, whenever a 
State and other States or the Unien 
differ on a question of interpretatian 
of the Constitution so that a . deci- 
sion of it-will affect the scope or 
exercise of governmental powers 
which are attributes of a State. It 
makes no difference to the maintain- 
ability of the action if the powers of 
the State, which are Executive, Legis- 
lative. and Judicial,, are - exercised 
through particular individuals as, they 


necessarily must be. It is true that. 


a criminal act committed by a Minis- 
ter is no part of his official duties. 
But, if any of the organs of the 
State claim exclusive power to taxe 
cognizance of ‘it, the State, as such, 
becomes interested in the disprte 
about the legal competence or ex- 
tent of powers of one of its organs 
which may emerge. 

145. I do not think that the fact 
that the State acts through its Min:s- 
ters or officials can affect the mam- 
tainability of a suit under- Art: 131 
of the Constitution, Both . Art. 166 
(3) of our. Constitution as well as 
Section 59 (3) of the Government, of 
India Act of 1935 provided for al_o- 
cation of the. business of the Gov- 


-view of my learned. 
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ernment. among. the Ministers for 
“the more convenient dmansaction of 
the business.’ This implies that the 
State can act mot merely through} 
its Govemment as a whole but :also' 
through its individual Ministers :as 
provided by :the mules. Sec. 49-61) of 
the Govemment of India -Act - made’ 


this position absolutely clear by bas 


‘acting: 


“The executive authority ‘of oa 
Province shall be exercised .on be- 
half of His Majesty ‘by ‘the Gover- 
nor, either directly or ‘through offi- 
cers subordinate to him.” 

The equivalent ‘to that iis Ant. 154 (1) 
of our onsehan which reads .as 
follows: 


“ADA, aigeinitivas mower ‘of State.— 
(1) The executive ‘power ‘of the State 
shall ‘be vested “in ‘the ‘Governor and 
shall ‘be exercised by him either 
directly or. through ‘officers <subordi- 
nate to ‘him in accordance with `- this 
Constitution.” 


146. In King-emperor: v. - Sibnath 
Banerji, 72 Ind App 241 -at p. 266: 
(AIR 1945 PC 156° at p. 163) ‘the 
Privy Council ‘had held ‘that “a 
Minister ‘is an officer subordinate ‘to 
the ‘Governor’ for the purposes ‘of 
Section 49 of ‘the Government cf 
India Act only. ‘This: observation 
was no doubt -rélied upon by ‘this 
Court in A, Sanjeevi ‘Naidu -v. State 
of Madras, (1970) 3 SCR 505 at page 
512: (ATR 1970 SC 4102 at p. 1106) 
with regard to the position of :our 
Ministers for the spunposes of Article 
154 (1) œf the Constitution.- These 
provisions, far fram establishing any 
antithesis between tthe .official capa- ` 
city of a Minister and the State for 
which he acts, :only show ‘that, asa 
Minister, he is an agent ar a limb of 
the Government of the State, and, 
therefore, che can. be treated .as an 
“officer” for purposes of Art. 154 (D) 
which gorresponds to Section 49 of 
the Government of India Act. The 
result is that a Minister’s official 
acts cannot be «distinguished from 
those of the State on whose behalf 
he acts. With great respect for the 
-brethren «who 
seem to hold otherwise, this feature 
cannot make, a suit.. by ‘the State 
under -Ant. 131 of the Constitution in- 
competent merely because iit :relates 
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to the exercise of a Minister’s powers 
enjoyed by virtue of his office. There 
is nothing in Art. 131 of the Con- 
stitution itself to debar the State, 
which must always necessarily act 
through its officers or agents or 
Ministers, from suing the Central 
Government not only to protect one 
of its agents, officers, or Ministers 
from being proceeded against, in any 
way, by the Central Government, 
but to prefer its own claim to ex- 
clusive power to deal with him; and, 
this is what the plaintiff has done 
‘-by means of the suit, before us. 


147. It is evident that a Minister 
has been treated, in the two cases 
cited before us as an “officer” for 
the very limited purpose of indicating 
that the State itself can act through 
him as he holds an office which en- 
ables him to act for it. They do not 
equate or assimilate his status or 
Position with that of a Government 
servant, In my opinion, the Minis- 
ter of a State, as the holder of an 
office provided for by the Constitu- 
tion is, like a Judge of a High 
Court, a “dignitary of State” to use 
the expression employed by Sir Wil- 
liam Holdsworth, the eminent Bri- 
tish Constitutional lawyer and jurist. 
for a High Court Judge, His dignity 
and position is bound up with that 
of the State he represents. Hence, 
his State is entitled to sue to assert 
it. 

148. It may be possible sometimes 
to distinguish a purely individual 
wrongful or criminal act, committed 
by a Minister, falling entirely out- 
side the scope of his legal authority, 
as disconnected with his office. But, 
even this cannot, in my opinion, dis- 
able the State itself from suing. for 
the protection of its own authority 
to deal with the Minister concerned. 
It is, as I have already indicated, a 
different matter if we hold, as we 
have held here, that the claim of the 
State to have exclusive power to 
deal with its Minister is not sustain- 
able for some reason. The right to 
advance a claim, which is all ‘that 
Art, 131 provides for, is to be dis- 
tinguished from the strength of that 
claim in law. So long as the claim 
is of the State, the fact that a Minis- 
ter, in exercising governmental! 
powers, represents the State, can 


make no difference whatsoever to 
the maintainability of the suit by 
the State. 


149. I think that the State con- 
cerned, which challenges the validity 
of the action of the Central Govern- 
ment against one or more of its 
Ministers in respect of acts involving 
exercise of its governmental powers, 
would have sufficient interest to 
maintain a suit under Art, 131 be- 
cause it involves claims to what ap- 
pertains to the State as a “State”, It 
may be that, if the effect upon the 
tights or interests of a State, as the 
legal entity which constitutes the le- 
gally set up and recognised govern- 
mental organisation of the people re- 
siding within certain territorial 
limits is too remote, indirect. or in- 
finitesimal upon the facts of a parti- 
cular case, we may hold that it is 
not entitled to maintain a suit under 
Art. 131. But, I do: not think that 
we can say that here. 


150. The following cases were cit- 
ed by the plaintiffs counsel: the 
Governor-General in Council] v. Pro- 
vince of Madras, 1943 FCR 1:(AIR 


1943 FC 11); United- Provinces v. 
Governor-General in Council, AIR 
1939 FC 58; Attorney-General for 


Victoria at the Relation of Dale v. 
The Commonwealth, 71 Comm LR 
237; Attorney-General for Victoria 
(at the. Relation of the Victorian 
Chamber of Manufacturers) v. The 
Commonwealth, (1935) 52 Com LR 533; 
State of Rajasthan v. Union of India, 
(AIR 1977 SC 1361) (supra). Except 
for the last mentioned case they are 
not directly helpful on the scope of 
Art. 131 or on the right of a State 
to sue under it. They, however, in- 
dicate the kind of questions on which 
and the persons through whom the 
units and the Central Authorities in 
a Federation may litigate, 


151. My answers to the 
issues framed are: i 

1. The suit is maintainable. 

2. The Central Government’s noti- 
fication is valid. 

3. Section 3 of the Act is valid. 
On a fourth supplementary question 
framed on facts placed and argu- 
ments advanced before us, my ans- 
wer is that the State and Central 
Government notifications do not re- 


three 
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late substantially to “the same mat- 
ter” within the meaning of proviso 
(b) to Section 3 (1) of the Act. It is, 
however, made clear that this ques- 
‘tion is answered by me on the. as- 
sumption that there is no legal de- 
fect in the appointment of its own 
Commission by the State Govern- 
ment. The validity of the State Gov- 
ernment’s notification was not chal- 
lenged before us on any ground whaz- 
soever, The views expressed here 
will not, therefore, be deemed +o 
have any bearing on questions relat- 
ing to the validity of the State Gow- 
ernment’s notification’ which were 
not canvassed before us, This clarifi- 
cation seems necessary because the 
validity of the State Government’s 
notification has also been, I under- 
stand, challenged in some other pro- 
ceedings on grounds which can onty 
be considered by us if and when 
they come up before us. 


152. Consequently, this suit must 


be dismissed with costs. 


CHANDRACHUD, J.: — 153. 
quent upon the result of the electicns 
held to the Karnataka Legislative 
Assembly in 1972, the Congress formed 
the Government with Shri D. Devz-aj 
Urs as the Chief Minister of the State. 
That party was then in power at “he 
Centre too, but it lost its long hald 
majority in the 1977 Lok Sabha elections 
after which the Janata Party formed zhe 
Government at the Centre. However in 
those elections to the Lok Sabha, 26 but 
of 28 seats allotted to the State of Kar- 
nataka were won by the Congress. 


154. Certain opposition members of 
the Karnataka Legislative Assembly sub- 
mitted to the Union Home Minister a 
memorendum containing allegations of 
corruption, favouritism and nepotism 
against the Chief Minister, Shri Devraj 
Urs. In response to a -request of the 
Union Home Minister, the Chief Minister 
offered his comments on the allegations 
but, while repelling the accusations as 
frivolous and politically motivated, the 
Chief Minister raised a point which 
forms the nucleus of the arguments ad- 
vanced in the suit before us. He contend- 
ed that the federal structure enshrined 
in the Constitution is the corner-scone 
of national integrity; that the ~ Consti- 
tution ig the source of the power of the 
Centre and the States; that the exercise 
of all powers, whether by the Central 
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Government or by the State Govern- 
ments, must conform to the scheme of 
distribution of powers devised under the 
federal scheme of our Constitution that 
the erring Ministers of State Govern- 
ments are accountable to the State 
legislature only; and that, the Central 
Government hag no authority or control 
over the Government of a State in res- 
pect of matters which are within the 
State’s exclusive domain, gave in excep- 
tional times when an emergency is in 
operation, The Chief Minister asserted 
that an enquiry into the charges levelled 
against him could only be held by or at 
the instance of the State Government. 


155. By a notification dated May 18, 
1977 issued under S. 3 (1) of the Commis- 
sions of Inquiry Act, 60 of 1952 the Gov- 
ernment of Karnataka appointed a Com- 
mission of Inquiry consisting of Shri Mir 
Iqbal Hussain, a retired Judge of the 
Karnataka High Court, for the purpose 
of conducting an inquiry into the allegs- 
tions specified in the notification, Within 
a few days thereafter, on May, 23, the 
Government of India issued a notificatioa 
under the same Act, appointing a Com- 
mission of Inquiry consisting of Shri 
A. N. Grover, a retired Judge of the 
Supreme Court, for inquiring into the 
charges made against the Chief Minister, 
as described in the notification. The vali- 
dity of this notification is challenged by 
the State of Karnataka by the present 
suit brought under Art. 131 of the 
Constitution. The Union of India and 
Shri A. N. Grover are impleaded to the 
suit as defendants 1 and 2 respectively. 

156. The State of Karnataka contends 
by its plaint that the Central Govern- 
ment has no jurisdiction or authority to 
constitute the Commission in the purport- 
ed exercise of its powers under the 
Commissions of Inquiry Act, 1952; that 
the appointment of the Commission of 
Inquiry by the Central Government for 
inquiring into allegations against Minis- 
ters of the State Government while they 
continue to be in office and enjoy the 
confidence of the State legislature is 
destructive of the federal structure of 
the Constitution and the scheme of distri- 
bution of powers provided for under it; 
that the Cabinet system of Government 
under which the Council of Ministers is 
responsible to the legislature of the 
State -would fail of its purpose if the 
Union executive were to assume to itself 
the power to direct an inquiry into alle- 
gations made against’ State Ministers 
while they are in office; that the: provi- 
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sions contained in S. 3 of the Act of 1952 
cannot--be interpreted so as to clothe the 


Central Government. with the ‘power ‘to 
appoint a Commission for inquiring into 
matters relatable to any of the entries 
in List II of ‘the Seventh Sche- 
dule to the Constitution, in respect: of 
which Parliament has no power to make 
a lavy and the Union executive no power 
to take executive action; that such an 
interpretation would render S. 3 of the 
Act ultra vires the provisions of 
Part XI of the Constitution which deals 
exhaustively with the relations between 
the Union and the States; and that, the 
report of the Inquiry Commission ap- 
pointed by the Union Government cen- 
not serve any useful purpose as the Cen- 
tral Government is incompetent to take 
any remedial .executive or legislative ac- 
tion against the Ministers of the State 
Government or the State Government 
itself, 


157.- These contentions are ` traversed 
by the Union of India by its written 
statement. It has, in the first instance, 
raised a preliminary objection that the 
suit itself is not maintainable as the ap- 
pointment of the Commission to inquire 
into the personal conduct of the Chief 
Minister: and other Ministers: does not 
affect any legal right of the State of 
Karnataka. It further contends that the 
notfiication issued by the State Govern- 
ment neither covers the questions com- 
` prised in the notification of the Central 
Government nor does it cover all of the 
matters mentioned 
cation; that the Central Government is 
competent to constitute a Commission to 
inquire into a definite matter of public 
importance, namely, the conduct of `a 
Minister of State Government; and that, 
the appointment of the Commission is 
neither destructive of the federal struc- 
ture of the Constitution nor of any other 
basic feature’ thereof. 


158. Three issues were framed by this 
Court on these pleadings, The first rela- 
tes to the maintainability of the suit, the 
second to’ the question . whether the 
notification issued by the Central Gov- 
arnment is ultra vires the powers posses~ 
sed by. it under S, 3 of the Act of 1952 
and the third to the contention whether, 
if S. 3 authorises the. Central Govern- 


ment to issue the impugned notification, 


the section itself is at. all constitutional, 


159. -On the preliminary ‘objection “as 


‘to the maintainability of the suit, I pre~ 


fer to adhere to the view which I took 


in the latter notifi-. 


AER. 
in State of Rajastham v.: Union of India,’ 
(AIR. 1977 SC 1361) where a. similar ob- 
jection was raised by the Union Govern- 
ment to the suits filed by the State of 
Rajasthan and certaim other States, under: 
Art. 131 of the Constitution, challenging 
a-directive af the Union Home Minister 
advising the. dissolution of State Assem- 
blies. I have had the benefit of perusing 
the judgment. prepared. by Brother., Unt- 
walia on behal? of himself and: bre- 
thren Shinghal and. Jaswant Singh in 
which they have taken ,the view that the 
Commission of Inquiry set up by tha 
Central Government is net agaimst the 
State or the State Government but is. 
against an individual Minister or Minis- 
ters and since the setting up of the 
Commission does not, involve any inva- 
sion of the legal rights of the State or 
the State Government, the suit is not 
maintainable under Art. 131 at the in- 
stance of the -State of Karnataka. I am 
frze to confess that I- have considerabiy. 
profited by the judgment of my learned 


‘brethren because their point. of view, 


with respect, ig nat to be overlaoked 
simply because T have already expressed 
a contrary opinion in am earlier decision. 
But having -given a fresh and closer 
thought to the problem in the light of 
the view expressed by them and e fuller 
argument advanced ‘in this case by the 
learned Additional Solicitor-General, I 
am inclined to the opinion that: even 
taking a strictly legalistic view of the 
matter, the preliminary objection to tne 
maintainability of the suit ought to be 


i rejected, 


160. .The jurisdiction senna om the 
Supreme Court by Art, 181 of the Cor- 
stitution should not be tested on the an- 
vil of banal rules which are applied 
under the Code’ of Civil Pracedure for 
determining whether, a suit is maintain- 
able. Article 131 undoubtedly confers 
‘original jurisdiction’ on the Supreme 
Court and the commonest form of a legal 
proceeding which is tried by a Court in 
the exercise of its original jurisdiction 
is a suit. ‘But a constitutional’ provision, 
which confers exclusive jurisdiction on 
this Court to entertain disputes of a cer- 
tain nature in the exercise of its’ original 
jurisdiction, cannot be equated with.a pro- 
vision conferring a right on a Civil Court 
to, entertain a common suit so as to apply 
to an original proceeding under Art. 131 
the canons of a suit which is ordinarily 
triable ‘under S; 15 of the ‘Code of Civil 
Procedure by a Court of the lowest grade 
competent to try it. Advisedly, the Con= 
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stitution does not describe the proceed- 
ing which may be brought under Art. _31 
as a ‘suit -anc significantly, Art. 131 ies 
words and phrases not commonly em- 
ployed for determining the jurisdicion 
of a Court of first instance to enterfin 
and try a suit, It does not speak of a 
‘cause of action’, an expression of kncwn 
and definite ‘egal import in the werld 
of witness actions, Instead, it emphys 
the word ‘dispute’, which is no part of 
the elliptical jargon of law. But above 
all, Art. 131 which in a-_manner of spæk- 
ing is a self-contained code on maters 
falling within its purview, provides ex- 
pressly for the condition subject to which 
an action can lie under it, That coadi- 
tion is expressed by the clause: “if and 
in so far as the dispute involves any 
‘question (whether of law or fact) on 
which the existence or extent of a legal 
right depends”, By the very terms of the 
article, therafore, the sole condiion 
which is required to be satisfied for in- 
_.voking the original jurisdiction of this 
Court is that the dispute between the 
parties referred to in cls. (a) to (c) must 
involve a question on which the existance 
or extent of a legal right depends. 

161. The quintessence of Art. 13, is 
that there has tp be a dispute betveen 
the parties regarding a question on which 
the existence or extent of a legal xignt 
depends, A challenge by the State Gov- 
ernment to the authority of the Cextral 
Government to appoint a Commission of 
Inquiry clearly involves a question on 
which the existence or extent of the - egal 
right of the Central Government to ap- 
point the Commission of Inquiry depends 
and that is enough to sustain the proceed- 
ing brought by the State under Art 131 
of the Constitution, Far from its | eing 
a case of the “omission of the obvious’, 
justifying the reading of words into 
Art, 181 which are mot there, I consider 
that the Constitution - has purposecully 
conferred on this Court a jurisdrtion 
which is untrammelled by considerations 
which fetter the jurisdiction of a Court 
of first instance, which entertains and 
tries suits of a civil nature. The very 
mature of the disputes arising inder 
Art. 131 is different, both in form and 
substance, from the nature of caims 
which require adjudication in ordnary 
suits. 

162. The Constitution aims at main- 


taining a fine balance not only beween, 


the three organs of power, the legisla- 
ture, the executive and the judiciary, 
but it is designed to secure a smnilar 


“Part XI of the 


‘ed by the plaintiff. 
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balance between the powers of the Cen- 
tral Government and those of the State 


Governments. The legislative lists in 


the Seventh Schedule contain a demar- 
cation of legislative powers between the 
Central and State Governments. The 
executive power of the Central Govern- 
ment extends to matters with respect to 
which Parliament has the power to make 
Laws while that of the State extends to 
matters with respect to which the State 
legislature nas the power to make laws. 
Constitution is devoted 
specially to the delineation of relations 
between the Union and the States. That 
is a delicate relationship, particularly if 
different political parties are in power 
at the Centre and in the States. The 
object of Article 13 is to provide a high- 
powered machinery for ensuring that the 
Central Government and the State Gov- 
ernments act within the respective 
spheres of their’ authority and do not 
trespass upon each other’s constitutional 
functions or powers. Therefore, a chal- 
lenge to the constitutional capacity of 
the ‘defendant’ to act in an intended 
manner is enough to attract the applica- 
tion of Article 131, particularly when 
the ‘plaintiff’ claims that right exclusive- 
ly for itself. If it fails to establish that 
right, its challenge may fail on merits 
but the proceeding cannot be thrown out 
on the ground that the impugned order 
is not calculated to affect or impair a 
legal right of the plaintiff, 


162A. In an ordinary civil suit, the 
rejection of a right asserted by the de- 
fendant cannot correspondingly and of 
its own force establish the right claim- 
But proceedings 
under Article 131 are adjudicatory of the 
limits of constitutional power vested in 
the Central and State Governments. The 
claim that the defendant (the Central 
Government here) does not possess the 
requisite power involves the assertion 
that the power to appoint the Commission 
of Inquiry is vested exclusively in the 
plaintiff (the State Government here). 
In a civil suit the plaintiff has to succeed 
on the strength of his own title, not on 
the weakness of his adversary’s because 
the defendant may be a rank trespasser 
and yet he can lawfully hold on to his 
possession against the whole world except 
the true owner. If the plaintiff is not 
the true owner, his suit must fail, A 
proceeding under Article 131 stands in 
sharp contrast with an ordinary civil 
suit. The competition in such a proceed- 
ing is between two or more governments 
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either the one or the other possesses the 
constitutional power to act. There is no 
third alternative as in a civil suit where- 
in the right claimed by the plaintiff may 
reside neither in him nor in the defen- 
dant but in a stranger. A demarcation 
and definition of constitutional power 
between the rival claimants and restrict- 


ed to them and them alone is what a 


proceeding under Article 131 necessarily 
involves. That is how in such a pro- 
ceeding, a denial of the defendant’s right 
carries with it an assertion of the 
plaintiff’s. Firstly, therefore, I am unable 
to appreciate that if a State Government 
challenges the constitutional rights of 
the Central Government to take a parti- 
cular course of action, Article 131 will 
still not be attracted. Secondly, the 
contention of the State Government in 
the present proceeding is not only that 
the Central Government has no power 
to appeint the Inquiry Commission for 
inquiring into the conduct of State 
Ministers but that such a right is exclu- 
sively vested in the State Government. 
There is, therefore, not only a denial of 
the right claimed by the Central Gov- 
ernment but an assertion that the right 
exclusively resides in the State Govern- 
ment. In a sense, the instant case stands 
on a stronger footing than the Rajasthan 
zase because there the challenge made 
by the State Government could perhaps 
se characterised as purely negative in 
nature since the basic contention was 
shat the Central Government had no 
>ower to dissolve the State Assemblies. 
There is, therefore, all the greater rea- 
zon here for rejecting the preliminary 
objection. 


163. The State of Karnataka has 
claimed an alternative relief that if Sec- 
tion 3 of the Commissions of Inquiry Act 
% construed as authorising the Central 
Government to issue the impugned noti- 
fication, it is ultra vires as being in 
violation of Article 164 (2) and the 
‘federal scheme’ embodied in the Con- 
etitution. Whether this contention is 
well-founded or not is another matter 
tut it seems to’me difficult to hold that 
the State of Karnataka does not even 
tave the legal right to contend that the 
grovision of a parliamentary statute 
euthorising the Central Government to 
act in a particular manner is unconsti- 
tational. 

164. The palliative of a writ petition 


under Article 226 which is suggested. on 
behalf of the Union Government as a 


ALR. 
sovereign remedy in such matters is 
hardly any substitute for a proceeding 
under Article -131.. Jt is notorious that 
writ petition has its own limitations and 
indeed many a petition under Article 226 
is rejected with the familiar quip: “Why 
don’t you file a suit?” Apart from dis- 
putes between the Government’ of India 
and a State Government, Article 131 
contemplates other permutations and 
combinations in the matter of array cf 
parties. A dispute between one or more 
States or between the Government of 
India and a State on one hand and an- 
other State or other States on the other 
hand cannot appropriately be decided by 
a High Court under Article 226 and that 
could not have been the intendment 
of the Constitution. Disputes of the 
nature described in Article 131 are 
usually of an urgent nature and their 
decision can brook no delay. It is there- 
fore expedient in the interest of justice 
that they should, as far as possible, be 
brought before and decided by this Court 
so as to obviate the dilatoriness of a 
possible appeal. An original proceeding 
decided by this Court is decided once 
and foy all. 


165. For these reasons J reject ‘the 
preliminary objection raised by the Union 
Government and hold that the proceed- 
ing brought by the State of Karnataka 
is maintainable under Article 131 of the 
Constitution. 

166. Another point, also of a preli- 
minary nature, may now be disposed of. 
Section 3 (1) of the Commissions of In- 
quiry Act authorises the ‘appropriate 
Government’ to appoint a Commission of 
Inquiry for the purpose of making an 
inquiry into any definite matter of pub- 
lic importance and perform such func- 
tions and within such time as may be 
specified in the notification. Clauses (a) 
and (b) of the proviso to Section 3 (1) 
cut down the width of that: power with 
a view to ensuring that the Central Gov- 
ernment and the State Governments do 
not appoint parallel Commissions which 
will simultaneously inquire into the 
‘same matter’. Since, in the instant case, 
the State of Karnataka had appointed a 
Commission of Inquiry before the Union 
Government issued the impugned notiñ- 
cation, clause (b) of the proviso will be 
attracted. That clause says that if a 
Commission has been appointed to inquire 
into any matter : 

“(b) by a State Government, the Cen- 
tral Government -shall not appoint an- 
other Commission to inquire into the 


1878 


same matter for so long as the Commis- 
sion appointed by the State Government 
is functioning, unless the Central Gov- 
ernment is of opinion that the scope of 
the inquiry should be extended to two 
er more States.” 

The question for consideration is whe- 
ther the appointment of the Commission 
of Inquiry by the Central Government 
violates the injunction contained in this 
clause. 


167. Considering the terms of the 
notifications issued by the State Govern- 
ment and the Central Government anc 
the matters into which the respective 
Commissions are directed to inquire, it 
seems obvious that the object and pur- 
pose of the two inquiries is basically ož 
different character. The very preambles 
to the two notifications highlight this 
difference and show that they are direct- 
ed to different ends. The preamble o? 
the Karnataka notification recites: 

“WHEREAS allegations have beem 
made on the floor of the Houses of the 
State Legislature and elsewhere that 
irregularities have been committed/ex- 
cess payments made in certain matters 
relating to contracts, grants of lanc, 
allotments of sites, purchase of furni- 


ture, disposal of food grains, etc. Now 
Therefore ........0008 The Government cf 
Karnataka hereby appoint...... the Com- 


mission of Inquiry for the purpose cf 
making’ an inquiry into the said allege- 


tions, particularly specified below......” 


The preamble of the Central Goverr- 
ment notification of the other hand 
recites : 

“Whereas the Central Government -s 
of opinion that it is necessary to appoint 
a Commission of Inquiry for the purpose 
of making an inquiry into a definise 
matter of public importance, namely, 
charges of corruption, nepotism, favourii- 
ism or misuse of Governmental power 
against the Ckief Minister and certa.n 
other Ministers of the State of Karna- 
taka, hereinafter specified...... Ms 
The terms of reference of the two com- 
missions disclese the same fundamental 
difference. The primary object of the 
State Government in appointing thre 
Commission is to ascertain whether’ im- 
proper or excessive payments were 
made, undue favours were shown, irregu- 
larity or fraué had occurred in the con- 
duct of official business etc; and seconca- 
rily to find out as to “Who are the per- 
sons responsikle for the lapses, if any, 
regarding the aforesaid and to what ex- 
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tent.” On the other hand, the commis- 
sion appointed by the Central Govern- 
ment is specifically directed to ~inquire 
“whether the Chief Minister practised 
favouritism and nepotism” in regard to 
various matters mentioned in the notifi- 
cation. It is, therefore, wrong for the 
State Government to contend that the 
Central Government has appointed the 
Commission of Inquiry for the purpose of 
inquiring into the ‘same matter’ into 
which the commission of Inquiry ap- 
pointed by the State Government is 
directed to inquire. In fact, the Central 
Government notification provides ex- 
pressly by clause 2 (a) (ii) that the Com- - 
mission will inquire into the allegatioa 
contained in the memoranda submitted 
by certain members of the Karnataka 


. State legislature, “excluding any matter 


covered by the notification of the Gov- 
ernment of Karnataka.” 

168. The argument that the two noti- 
fications cover the same matter suffers 
from a lack of recognition of ordinary 
political realities. It is hardly ever pos- 
sible, except in utopian conditions, that 
the State Government will appoint a 


- Commission to inquire into acts of cor- 


ruption, favouritism and nepotism on the 
part of its Chief Minister. It is interest- 
ing that Sir Thomas More coined the 
name ‘Utopia’ from the Greek ou (not) 
and topos (place) which together mean 
“No place:”’ It is inconceivable that a 
Commission of inquiry will be appointed 
by a State Government without the con- 
currence of the Chief Minister and if the 
political climate is so hostile that he is 
obliged to submit to an inquiry into his 
own conduct, he will quit rather than 
concur. Indeed, a Council of Ministers 


which considers that the conduct of iis 


Chief Minister and some of the Ministers 
requires examination in a public inquiry, 
shall have forfeited the confidence of the 
legislature and would ordinarily have to 
tender its resignation. Thus, the objec- 
tion of the State Government that the 
notification of the Central Government 
offends against clause (b) of the proviso 
to Section 3 (1) of the Act is factually 
unfounded and theoretically unsound. 

169. Having disposed of the ob- 
jections whith were of a preli- 
minary nature, it is necessary now to 
consider the merits of the rival conten- 
tions on issues 2 and 3. 

170. Shri. Lal Narayan Sinha, wno 
appears on behalf of the State of Karns- 
taka, contends that Section 3 (1) of the 
Commissions. of Inquiry Act should not 


134 S.C. {Prs, 170-1725 Karnataka State v: Union of India (Chandrachud 3.) 


be construed as authorising the Central 
` Government to appoint a Commission of 
Inquiry for the purpose of inquiring into 
the conduct of a sitting minister of a 
State Government.. It is impossible, on 
a plain reading of the section, to accept 
this contention. Section 2 (a) (i) and (ii) 
of the Act define ‘appropriate Govern- 
ment’ to mean aad 
©) the Central Government, in rela- 
tion to a commission appointed by it to 
make an inquiry into any matter relat- 
able to any of the -entries enumerated 
in list I or list IE or list III in the Se- 
venth Schedule to the Constitution; and 
(it), the State Government, in relation 
to a commission appointed by it to make 
am inquiry into any matter relatable to 
any of the entries enumerated in List II 
or List IIL in the seventh schedule to 
the Constitution. i a4 
Section 3 (1) empowers the ‘ap- 
propriate Government’ if it is. of 
opinion that it is necessary so to do, and 
_ obliges it if a resolution in that. behalf 
is passed by the House of the People 
or the Legislative. Assembly of the State 
as the case may be, to appoint a ` Com- 
mission of Inquiry for the purpose of 
making an inquiry into any definite 
matter of public importance. The.. con- 
stitutional considerations for which the 
` learned counsel contends that Section 3 
(1) should be given a restricted meaning 
and the minute niceties of his. submis- 
sion will be considered later. But, keep- 
ing those: considerations apart , for. the 
moment, I see no justification for reading 
down the. provisions. of Section 3-(1) so 
as to limit the power. of the Central Gov- 
ernment to appointing . Commissions of 
Inquiry for inquiring into.the conduct of 


persons in relation to matters concerning- 


the affairs of the Union. Government only: 
Section 3 (1) empowers the Central Gov- 
ernment. to appoint a commission for 
making an inquiry into any definite. mat- 
ter of public importance. It is inarguable 
that the conduct of ministers of State 
Governments in the purported discharge 
of their official functions is not a definite 
matter of public importance within the 
meaning of Section 3 (1). To what ex- 
tent the principle of federalism will be 
impaired by such a construction will of 
. course have to be examined with care 
but I see no substance in the contention 
that the Central Government does not 
even possess the power to collect facts 
in regard to allegations of corruption 
lmade by a section. of the State legisla- 
ture against sitting ministers of the State 
Government. That power must undoubt- 
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edly be exercised sparingly and with) 
restraint. because under the guise of 


directing an inquiry under Section 3 (1), 
the Central. Government cannot interfere 
with the day-to-day. working ofthe State 
Government. One cannot also contradict 
that what appears ‘to. be a proper use of 
power may sometimes contain a veiled 
abuse of power, howsoever infinitesimal- 
ly. But statutory construction cannot 
proceed on distrust and suspicion of 
those who are charged with the duty of 
administering laws. Section 3 (1) must, 
therefore, receive its proper construction 
with the reservation that mala fides 
vitiate all acts. Lack of bona fides was 
alleged but was not pressed in this case. 
In my opinion, therefore, Section 3 (1) 
cannot be given a restricted meaning as 
canvassed by the State Government. 


171. On this view, the contention that 
Section 3 (1) should be read down and 
the impugned notification should be set 
aside’ as falling outside the scope of that 
section, has to be rejected. But then it 
is urged by the State that if the section 
cannot be given a restricted meaning and 
has to be construed widely so as to autho- 
rise the Central Government ‘to dire:t 
the holding of inquiries- into- the- conduct - 
of sitting State ministers, the provision. 
would be rendered unconstitutional for a 
variety of reasons. Those reasons must 
now be considered. ot Eor 


172.. It. is said in the first place that 
if the language of Section 3 (1) is cons- 
trued widely, it will not only enable the 
Central Government to appoint a com- 
mission of Inquiry to inquire. into the 
conduct of sitting ministers of State Gov- 
ernments but it will, applying the same 
rule of construction, also enable the State 
Government to appoint similar Commis- 
sions of Inquiry to inquire into the con- 
duct of the Central ‘ministers, This, 
according to the State’s counsel, would 
offend. against the provisions of Articles 
75 (3) and 164 (2) of the Constitution, 
These articles provide réspectively that 
the Central Council of Ministers shall be 
collectively responsible to the House of 
the People and the State Council of Minis- 
ters shall be collectively responsible to 
the Legislative Assembly of the State. 
The argument ig that the power to ap- 
point a commission of inquiry for the 
purpose of inquiring into the conduct of 
sitting ministers of another Government 
is destructive of the principle of collez- 
tive responsibility enunciated in these 
articles. This argument is said to receive 
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support from the circumstance ‘that by 
virtue of Article 194 (3), it is the priv} 
lege of the Legislative Assembly of the 
State to appoint a committee for inquir- 
ing into the conduct of any of its mem- 
bers, including a minister, That privilege, 
according to the learned counsel, is as 
inviolable as the principle of collective 
responsibility. 


173. I find it impossible to accept ths 
contention. Articles 75 (3) and 164 (3) 
speak of the collective responsibility ef 
the Council of Ministers as a body, to tke 
House of the People or the Legislative 
Assembly of the State. Whatever mey 
be the findings of a Commission of Im- 
quiry, the Council of Ministers, whether 
at the Centre or in the States, continus 
to be collectively answerable or ‘account- 


able to the House of the People or tie: 


Legislative Assembly. Indeed, neithar 
the appointment of the Commission nor 
even the rejection by the Commission 3f 
all or any of the allegations referred to 
it for its inquiry would. make the Couneil 
of Minjsters any the less answerable to 
those. bodies, The object of the two 
articles of the constitution on which tae 
State of Karnataka relies is to provide 


that for every decision taken by tne’ 


cabinet, each one of the ministers-is res- 


ponsible to the legislature concerned. It- 


is difficult to accept that for acts of ecr- 
ruption, nepotism or favouritism which 
are alleged or proved against an indivi- 
dual minister, the entire council of Min- 
isters can be held collectively respcn- 
sible to the legislature. If-an individual 
minister uses his office as an occasion or 
pretence for committing acts of corrup- 
tion, he would be personally answerable 
for his unlawful acts.and no question of 


collective responsibility of the Council of. 


Ministers can arise in such a case. As 
observed by Hegde -J. while speaking or 
a constitution Bench of this court in A. 
Sanjeevi Naidu -v. State of Madras, 
(1970) 3 SCR 505, 512 : (AIR 1970 5C 
1102), the essence of collective responsi- 
bility of the Council of Ministers is that 
the cabinet is responsible to the legisie- 
ture for every action taken in any of 
the ministries. In other words, the pr_n- 
ciple of. collective responsibility governs 
only these acts which a minister pər- 
forms or can, reasonably be said to heve 


performed in the lawful discharge. of nis 


official functions. BES 

174. The history of the principle of 
collective responsibility in England shcws 
that it was originally developed as against 
the King. The ministers maintained a 
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common front against the King, accepted 
joint and several responsibility for their 
decisions whether they agreed with them 
or not, and resigned in a body if the 
King refused tọ accept their advice, In 
relation to the British Parliament, coi- 
lective respcnsibility means that the 
cabinet presents a common front. in’ 
Melbourne’s famous phrase, ‘the cabinet 


-ministers must all say the same thing’. 


The principle of collective responsibility 
perhaps compels ministers tọ compro- 
mise with their conscience, but in matters 
of policy they have to speak with one 
voice, each one of them being responsible 
for the decision taken by the cabinet. 
(Chambers’s Encyclopaedia, 1973 Ed. 
Vol. 2, page 736 under the heading ‘Cabi- 
net ... ... ... Collective Responsibility.’) 

175. In his book on “Constitutional 
and Administrative Law” (Ed: 1971, page 
175), S. A: de Smith says that the cel- 
lective responsibility of the cabinet to the 
House of Commons is sometimes spoken 
of as a_democratic bulwark of the British 
Constitution.. According to the learned 
author, collective responsibility implies 
that all .cabinet ministers assume res- 
ponsibility for cabinet -decisions and 
action. taken to implement those deci- 
sions, A minister may disagree with a 
decision or with the manner of its imple- 
mentation, but if he wishes.to express 
a dissent in public he should first tender 
his resignation. l 

176. While .explaining the principle of 
collective responsibility, Sir Iver . Jen- 


‘nings in hig book “Cabinet Government” 


(Third Ed., 1959 p. 277) says: 

“For all that passes in Cabinet (said 
Lord Salisbury in 1878) each member of 
it who does not resign is absolutely and 
irretrievably responsible, and? has no 
right afterwards to say that he agreed in 
one case to a compromise, while in 
another he was persuaded, by his colle- 
agues It is only on the principle that 
absolute . responsibility is undertaken by 
every member of the Cabinet who, after 
a decision is arrived at, remains a mem- 
ber of it, that the joint responsibility of 
Ministers to Parliament can be upheld, 
and one of the most essential principles 
= parliamentary responsibility establish- 
e 33 ` i k 
The learned author ‘sayg that perhaps 
Mr. Joseph Chamberlain’s definition cf 
collective responsibility -was better since 
he had occasion to study the matter both 
as enfant terrible under Mr.- Gladstone 
and in his middle age under Lord Salis- 
bury. Accoring-to Mr.’ Chamberlain 
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“Absolute frankness in our privale 
relationg and full discussion of all mat- 
ters of common interest ........scce00 the 
decisions freely arrived at should be 
loyally supported and considered as the 
decisions of the whole of the Govern- 
ment. Of course there may be occasions 
in which the difference ig of so vital a 
character that it is impossible for the 
minority...... to continue their support, 
and in this case the Ministry breaks up 
or the minority member or members 
resign.” 


177. Thus the argument that Section 3 
(1) of the Act will offend against the 
principle of collective responsibility un- 
less it is construed narrowly is without 
any substance. As regards the suggest- 
ed involvement of Article 194 (3), in the 
absence of a specific provision in the 
Constitution that the conduct of a mem- 
ber of the legislature shall be inquired 
into by the legislature only, it is impos- 
sible to hold that the appointment of a 
Commission of Inquiry under the Act 
constitutes an interference with the 
privilege of the legislature. English pre- 
cedents relating to the privileges of the 
House of Commons, which are relevant 
under Article 194 (3), do not support the 
State’s contention. 


178. That disposes of an important 
limb of the State’s submission. The other 
contentions of the State Government di- 
rected towards showing that the impu- 
gned notification is unconstitutional 
are these: 


(a) the charges contained in the im- 
pugned notification relate to corruption, 
nepotism, favouritism and misuse of 
government power by the Chief Minis- 
ter and other ministers in relation to the 
executive powers exercisable directly or 
through subordinate officers and neither 
the Central Executive nor the Parliament 
can exercise any control over the State 
executive, except during an emergency; 

(b) India being a Union of States one 
must, while interpreting’ the Constitution, 
have regard to the essential features and 
the general scheme of our federal or 
quasi-federal Constitution in which the 
powers of the Union of India and the 
States are clearly defined and demarcat- 
ed. “To hold otherwise would mean that 
the Union executive would effectively 
control the State executive which is 
opposed to the basic scheme of our Fede- 
ral Constitution.” 

(c) Neither Article 248 of the Consti- 
tution which confers exclusive residuary 
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powers of legislation on Parliament with 
respect to any matters not enumerated in 
the Concurrent List or the State List nor 
the residuary entry 97 in List I can in- 
clude the power to make a law vesting 
in the Central Government a supervisory 
control over the State Government; 


(d) Entry 94 in List I is manifestly 
irrelevant on Parliament’s powers to pass 
the impugned law. It confers power on 
Parliament to legislate on the topic; 
“Inquiries, surveys and statistics for the 
purpose of any of the matters” in List L 
Misuse of power by ministers of State 
Governments, which is stated to be one 
of the matters of public importance 
dealt with in Section 3 (1) of the Com- 
missions of Inquiry Act, does not fall 
within the scope of any of the matters 
enumerated in List I; 


(e) Entry 45 of List II: “Inquiries and 
statistics for the purpose of any of the 
matters specified in List II or List III” 
cannot also empower Parliament to pass 
the impugned legislation. The reason is 
that if, as contended by the Union Gov- 
ernment, the essence of the notification 
issued by the Central Government is not 
the transactions described therein but the 
misuse of power by the Chief Minister 
or ministers of the Government of Karna- 


‘taka, there is no entry in List II or 


List II relating to the misuse of govern- 
mental power by ministers of a State 
Government; 


(f) A law conferring power on Parlia- 
ment or the Central executive to inquire 
into the conduct of a sitting minister of 
a State Government in regard to alleged 
misuse of governmental powers, by an 
agency chosen by the Central executive, 
is beyond the “Legislative” competence 
of Parliament because in reality, such a 
law ig supplemental to the provisions of 
Part XI, Chapter II of the Constitution 
which deals with the administrative part 
of the relations between the Union and 
the States and would fall in the category 
of Constitutional law. Parliament has 
No power to add to or vary or supple- 
ment the provisions of the Constitution 
by means of an ordinary legislation ex- 
cept when the Constitution provides to 
that effect specifically; 


(g) To confer upon the Union execu- 
tive the power to call upon the State 
executive to render explanation of its 
executive actions and the further power 
to compel the State executive to submit 
to the jurisdiction of an authority chosen 
by the Union executive for investigating 
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charges . against - the- State executi~e 
brings into. existence a new relationshp 
between the Central executive and tae 
State executive which is not a perm- 
sible exercise of legislative power, Suzh 
an empowerment can be made in tae 
exercise of constituent power only affr 
following the procedure prescribed “sy 
Article 368 of the Constitution; and 

` (h) Legislative and administrative reh- 
tions between the Union and the States 
having been defined in the Constituticn, 
the provisions relating thereto are €x- 
haustive of that subject and therefcre 
legislation in regard to Centre-State reia- 
tionship is prohibited by necessary imp-i- 
cation. By providing by Article 164 2) 
that the Council of Ministers shall se 
collectively responsible to the Legislative 
Assembly of the State, by conferring on 
the Legislative Assembly by Article 294 
(3) the necessary powers to effectu_te 
that responsibility, by enumerating ihe 
situationg in Part XI, Chapter II as to 
when the Central executive can control 
the State executive, and finally by p-o- 
viding for emergencies in Articles 7°55 
and 356, the Constitution has impliexly 
“prohibited the imposition of the control 
ot the Central executive over ‘the State 
executive in any other manner. If an 
instrument enumerates the things upon 
which it hag to operate, everything ese 
is necessarily and by implication excltd- 
ed from its overation and effect. 

179. The dominant note of these snb- 
missions is one and one only: that he 
Central executive cannot, save by a can- 
stitutional amendment, be given power 
to control the functions of the State eze- 
cutive through the medium of a Can- 
mission of Inquiry. Whether Parliament 
has the competence to pass the impugned 
legislation in the exercise of its legisla- 
tive, as distinguished from constituent 
power is a separate matter, but befre 
considering the validity of the Staes 
contention in that behalf, it is necessary 
to examine whether the assumpfion 
underlying that contention is at all justi- 
fied, namely that by the impugned legis- 
lation, Parliament has conferred on she 
Central Government the power to con-rel 
the executive functions of the State 
Government. For that purpose it is 
necessary to have a proper understancing 
of the scheme and purpose of the Ccm- 
missions of Inquiry Act and the ttue 
effect of its more important provisioas. 

180. The Commissions of Inquiry Act 
was passed by the Parliament in 1952 in 
order to provide for the appointment of 


Commissions of Inquiry and for ‘vesting 
them with. certain powers. Section 3 (1) 
read with Section.2 (a) of that Act 
empowers, in so far as is relevant, the 
Central Government to appoint by noti- 
fication a Commission of Inquiry for the 
purpose of making an inquiry into any 
definite matter of public importance and 
perform such functions as may be speci- 
fied in the notification, The Commission 
has thereupon to make the inquiry and 
perform its functions, one of which of 
course is to submit its report to the 
Government. Section 3 (4) requires that 
the Central Government shall cause to 
be laid before the House of the People 
the report of the Commission of Inquiry 
together with a memorandum of the ac- 
tion taken thereon, within a period of 
six months of the submission of the re- 
port by the Commission, Section 4 con- 
fers on the Commission some of the 
powers possessed by a Civil Court while 
trying a suit, like enforcing the attend- 
ance of ‘witnesses, examining them on 
oath, discovery and production of docu- 
ments, receiving evidence on affidavits 
requisitioning any public record, etc. 
Having regard to the nature of the in- 
quiry and the other circumstances of the 
case, the Government can under S 5 (1) 
direct that all or any of the provisions 
contained in sub-ss. (2), (3), (4) and (5) 
of S. 5 shall apply to the Commission. 
Some of these sub-sections empower the 
Commission to require any person to 
furnish information to the Commission 
and to enter into any building or place 
where any document relating to the sub- 
ject-matter of the inquiry may be found. 
For the purpose of conducting any inves- 
tigation pertaining to the inquiry, the 
Commission by S., 5-A can utilise the 
services in the case of _a Commission 
appointed by the Central Government, 
of any officer or investigation agency of 
the Central Government. 


181. It is clear from these provisions! 
and the general scheme of the Act that 
a Commision of Inquiry appointed 
under the Act is a purely fact-finding 
body which has no power to pronounce 
a binding or definitive judgment, It has 
to collect facts through the evidence led 
before it and on a consideration thereof 
it is required to submit ity report which! 
the appointing authority may or may not, 
accept. There are sensitive matters of 
public importance which, if left to .the 
normal investigational agencies, can 
create needless controversies and gene- 
rate an atmosphere of suspicion. The 
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larger interests of the community re- 
quire that such matters should be in- 
quired into by high-powered commissions 
consisting of persons whose findings can 
command the -confidence of the ‘people. 
In his address in the Lionel Cohen .Lec- 
tures, Sir Cyril Salmon speaking ‘on 
“Tribunals of Inquiry” said: . 


“In all. countries, certainly in those 
which enjoy freedom of speech and a 
free Press, moments occur when allega- 
tions and rumours circulate causing, a 
nation-wide crisis of confidence in the 
integrity of public life or about other, mat- 
ters of vital ‘public importance. No doubt 


this rarely happens, but when it does it 


is essential that public confidence should 
be restored, for without it no democracy 
can long survive. This confidence can be 
- effectively restored only by thoroughly 
investigating and probing the. rumours 
and allegations so as to search out: and 


establish the truth. The truth may show 


that the evil exists, thus enabling’ it to 
be noted (rooted?) out, or that there is no 
foundation in the rumours and allegations 
by which the “public has been disturbed. 
In either case, confidence’ is’ restored.” 

A police investigation is, at its very best, 
a unilateral inquiry into an -accusation 
since the person whose conduct is, the 
subject-matter of. inquiry has no fright 
or opportunity to cross-examine the wit- 
ness whose statements are being record- 
ed by the police. Section 8-C of the Act, 
on. the other. hand, confers the right of 
cross-examination, the right of audience 
and the right .of representation through 
a legal practitioner. on the appropriate 
Government, on every ` person referred to 
in S. 8-B and with the permission of the 
Commission, , on any other person whose 
evidence ig recorded- by the Commission. 
Clauses (a) and (b) of S, 8-B refer res- 
pectively to persons whose conduct the 
Commission considers it necessary to in- 
quire into and persons whose reputation, 
in the opinion of the Commission, is like- 
ly to be prejudicially affected by ‘the 
Inquiry. It ig undeniable that the person 
whose conduct is being inquired into 
and if he be a Chief Minister or a 
Minister, the doings of the Government 
itself, are exposed to ‘the ‘fierce light of 
(publicity. ' ‘But that is a risk which is 
` {inherent in every inquiry’ directed at 
ifinding out the truth, It does not, how- 
ever, justify the’ specious submission 
ithat the iImquiry- constitutes an in- 
lterference with the ‘executive functions 
‘of the State Government or that it con- 
“fers on the Central. Government the 
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power to control the functions of the 
State executive. After all, it is in fe 
interest of those against whom open alle- 
gations of corruption and nepotism are 
‘made that they should have an opportu- 
nity ‘of repelling those allegations before 
a trained and independent Commission 
of Inquiry which is not hide-bound by 
the technical. rules of evidence. “It is 


-only by establishing the truth that the 
-purity and integrity of public life can be 


preserved” and ‘that is the object which 
the Commissions. of mauiry Act seeks to 
achieve. : f 


°182. In M. V.: Rajwade g Dr. s. M. 
Hassan, (AIR 1954 Nag 71) it was held 
by the Nagpur High Court that S. 4 of 
the Act merely clothes .the Commission 
with certain powers of a Civil Court but 
does not confer’ on it.the status of a 
Court and that the Commission is only 
fictionally a Civil Court for the limited 
purposes enumerated in S. 5 (4). The 
Court observed: that there is no accuser, 
no accused and no specific charges for 
trial before the Commission, nor iş the 
Government, under the law, required to 
pronounce one wey: or’ the other on ‘the 


findings ‘of. ` the - 'Portmiesion In -other 
words (at p. 76) < a s 
“The Commission Jovetaod _by the 


Commissions ` of Inquiry Act, 1952 is 
appointed by the- State Government ‘for 
the information of its own mind’..,...... 
It is, therefore, a fact finding body meant 
only to instruct.. the mind of the 
Government without producing: any docu~ 
ment of a judicial nature.” 

These observations were extracted and 
quoted with approval by this Court in 
Brajnandan Sinha v, Jyoti Narain, (1955) 
2 -SCR’955 (at p 975) $ (AIR 1956 SC 
66) (at p. 75), : 

183. It is, therefore, clear that thej 
power conferred by Parliament on the 
Central Government to appoint a Com~ 
mission of Inquiry under S, 3 (1) of the 
Act for the purpose of finding facts in 
regard to the allegations of corruption, 
favouritism and nepotism against a sit- 
ting Chief Minister or Ministers -cannot 
be held to constitute interference with 
the executive functions of the State Gov- 
ernment, On receipt of the Commission's 
report, the Central Government may or 
may not take any action, depending 


. upon the nature of the findnigs recorded 


by the Commission, If it decides to take 
any action, the ` validity thereof may 
have to be tested in the light of the 
constitutional: provisions, “But until: that 
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stage arrives, it is difficult to hold that 
the . Central -. Government is exercising 
any control or -supervisory jurisdiction 
over: the executive functions of the State 
Government. As:observed by this Court 
in Ram Krishna Dalmia v. S, R. Tendel- 
kar, 1959 SCR 279, 293: (AIR 1958 


SC 538) (at p. 546) “the Commission Fas 
no power of adjudication in the serise of. 


passing an order which can be enforced 
proprio vigore.” : 


184. Thus, the very assumption on 
which the State’s counsel hag built 1p 
the edifice of his argument seems to me 
to be fallacious. The rejection of that 
assumption furnishes at once an ansver 
to most of his other submissions - kat, 
since the matter ‘has been argued on bwth 
sides fully and earnestly, it is desirable 
to consider all the rival contentions end 
set the dispute that India is a Unon 
of States and that one must, while inter- 

_preting the Constitution, have regard to 
the essential features and the general 
scheme of our federal or quasi-federal 
Constitution by which, the powers of -he 
Union of India and the States are clear- 
ly defined and demarcated. Quoting a 
learned author on “Constitutional Law of 
India” Vol, 2, page 1074,- counsel œn- 
tends that to hold otherwise would m-an 
that the Union executive would effective- 
ly control the State executive, whicl is 
opposed to the basic scheme of our fede- 
ral Constitution. — 

185.° The statement from the “Consti- 
tutional Law of India” on. which coursel 
relies is out of context because it occurs 
in relation to the question whether in 
dismissing the Ministry or in dissoluing 
the legislature, the Governor acts as an 
agent of the President or under his 
directions. While expressing the opirion 
that a responsible Union Ministry wcnid 
not be justified in advising the remcval 
of a Governor merely because he tékes 
action which does not fall in line with 
the policy of the Union Ministry, the 
learned author says that any other view 
would vest in the Union executive efec- 
tive control over the State execut.ve, 
which is opposed to the basic scheme of 
our federal Constitution, Apart f-om 
the consideration that the statement re- 
lied upon is out of context, I have al- 
ready rejected the submission that the 
appointment by the Central Government 
of a fact-finding Commission of Inqiiry 
for inquiring into the conduct of siting 
States Ministers can be deemed to vest 
effective control over the State execucive 
in the Central executive. - Counsel's rub- 
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mission shall, thereforé have tọ be 
examined keeping aside ‘this aspect of the 
matter. 


186. India, undoubtedly, is a Union of 
States and that is what Art. 1 of our 
Constitution expressly . provides. Whe- 
ther we describe our Constitution as 
federal or quasi-federal, one cannot ever 
blind one’s vision to the stark reality 
that India is a Union of States. The 
Constitution. contains a carefully con- 
ceived demarcation of powers, legislative 
and executive, between the Central Gov- 
ernment on the one hand and the State 
Governments on the other. The balance 
of that power ought never to be disturb- 
ed, but that is a different thing from 
saying that inherent or implied limi- 
tations should be read into legislative 
powers or- that because India is a Union 
of States, one must read into the Consti- 
tution powers and provisions which are 
not to be found therein but which may 
seem to follow logically from what the 
Constitution provides for expressly, 

:187. The first question which one 
must tackle is whether Parliament has 
the -legislative competence to enact the 
Commissions of Inquiry Act, 1952, This 
question, in my opinion, is concluded by 
a judgment of a Constitution Bench of 
this Court in Ram Krishna Dalmia, (AIR 
1958 SC 538) in which the validity of the 
very Act was challenged in a matter in 
which a notification was issued by the 
Central Government under S. 3 of the 
Act for inquiring into the affairs of cer- 
tain companies. It was held by this Court 
that Parliament had the legislative com- 
petence to pass the law under Entry 94 
of List I and Entry 45 of List JII of the 
Seventh Schedule of the Constitution. 
Entry 94 of List I relates to ‘Inquiries, 
surveys and statistics for the purpose of 
any of the matters” in List I, while 
Entry 45 of List III relates to “Inquiries 
and statistics for the purposes of any of 
the matters . specified in List IJ or 
List II.” It is well established that en- 
tries in the legislative lists must receive 
not-a narrow or pedantic but a wide 
and liberal construction and, considered 
from that point of view, the word “inqui- 
ries’ which occurs in the two entries 
must .be held to cover the power to pass 
an Act providing for appointment of 
Commissions of Inquiry. It is in the 
exercise of this power that the Parlia- 
ment has -passed the Commissions of 
Inquiry Act, 1952.. Since the power to 
appoint a Commission to inquire into the 
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conduct of sitting 
Governments which is comprehended 
within S. 3 (1) of the Act does not 
offend against the principle of collective 
responsibility of the State’s Council cf 
Ministers or against the privileges of the 
Legislative Assembly and since it does 
not also confer on the Central Govern 
ment the power of control over the State 
executive, the provision must be held 
to be a valid exercise of the legislative 
competence of the Parliament. 


18& Ram Krishna Dalmia, (AIR 1953 
SC 538) in so far as it decides that the 
Commissions of Inquiry Act, 1952 falls 
within the legislative competence of the 
Parliament in view of Entry 94 of List I 
and Entry 45 of List III must, with res- 
pect, be affirmed and accepted as gooc 
law. I may, however, add that if for 
any reason it were to appear, which it 
does not, that these entries do not jus- 
tify the passing of the Act, the residuary 
Entry 97 of List I will in any event sup- 
port the legislative validity of the Act. 
That entry confers on Parliament the 
power to legislate on ‘Any other matter 
not enumerated in List II or List III...’. 
Entry 97 is in the nature of a residuary 
entry and the words ‘Any other matter’ 
which appear therein mean ‘Any matter 
other than those enumerated in List I.’ If 
Entry 94 does not cover the impugned 
Act, ‘Inquiries’ of the nature contemplat- 
ed by the Act will fall within the de- 
scription ‘Any other matter’; and if En- 
try 45 of List III and, admittedly, the 
whole of the State List are to be kept 
out of consideration, the Act will relate 
to ‘a matter not enumerated in List II or 
List III’. Shri Sinha objected to recourse 
being had to Entry 97 of List I on the 
ground that it cannot, any more than 
other entries in Lists I and III, confer 
on Parliament the power to make a law 
vesting in the Central executive super- 
visory control over the State executive. 
That contention having been rejected, 
Entry 97 will in any event sustain the 
legislative validity of the Act. 

‘189. It is unnecessary to consider the 
implications of Art. 248 because that may 
require an examination of the question, 
which is needless here in view of the 
decision in Ram Krishna Dalmia, 
{AIR 1958 SC 538), whether that article 
sonfers power which is not to be found 
n Art, 246 (1) read with Entry 97 of 
List I and whether an affirmative answer 
=o this question will render Entries 1 to 
36 of List I otiose. One may sum up the 
discussion on the question of Parliament's 
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legislative competence by stating that 
adopting “the construction most beneficial 
to the widest possible amplitude” of 
powers conferred by the Constitution and 
interpreting the legislative entries in “a 
broad and liberal spirit”, the impugned 
Act cannot be held to suffer from want 
of legislative competence in the Parlia- 
ment to enact it. Entry 94 of List I, En- 
try 45 of List III and failing these, En- 
try 97 of List I must sustain the Act. 


190. That disposes of points (a) tọ (e) 
set out-above, leaving for consideration 
points (f), (g) and (h). For the sake of 
easy reference, these points may be 
summarised thus: (i) Administrative 
relations between the Union and the 
States are dealt with in Chap, I of 
Part XI of the Constitution; (ii) The 
Commissions of Inquiry Act, as inter- 
preted above, purports to supplement the 
provisions contained in Chap. II, Part XI; 
(iii) Parliament cannot supplement any 
provision of the Constitution except by 
an amendment of the Constitution; (iv) 
The Commissions of Inquiry Act creates 
a new Centre-State relationship by vest- 
ing in the Central executive an added 
control over the State executive not pro- 
vided for in the Constitution, and (v) 
Since the provisions contained in Chap. II 
of Part XI are exhaustive of matters 
governing the administrative relations 
between the Union -and the States, any 
legislative addition thereto or supple- 
menting thereof must be held to be im- 
pliedly prohibited. 

191. The short answer 
four points, (i) to (iv) 
though it is true that 
relations between the Union and the 
States are dealt with by Chap. II, 
Part XI of the Constitution and though 
the provisions contained therein cannct 
be altered save by a constitutional 
amendment, the Commissions of Inquiry 
Act does not bring about any change in 
the Centre-State relationship as envisag- 
ed by Part XI. The Act merely empowers 
the Central Government to appoint a 
Commission of Inquiry for the purpose 
of collecting facts with a view to inform- 
ing its own mind; and the report of the 
Commission, not being binding on any 
one, has no force of its own. Revelations 
before the Commission may conceivably 
produce an impact on the credibility of 
the State Government, but the inquiry. 
is directed not to the manner in which 
the State Government or the State exe- 
cutive conducts itself in the discharge 
of its constitutional functions but to the 


to the first 
above, is that 
administrative 
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manner in which, if at all, its Ministers 
have used their office as a cloak for com- 
mitting acts of corruption and favouré 
tism. It is possible that a Commission 


may accept the accusations against the. 


Minister and in fairness emphasise thet 
the private doings of the Minister have 
nothing to do with the public admini- 
stration of the States’ executive affairs. 
Indeed, the Commission may reject the 
allegations as totally baseless and frivc- 
lous, These are all imponderables ami 
they cannot influence the decision of tke 
basic question as to the nature of the 
Commissions’ functions. Therefore, the 
contention that by empowering the Cen- 
tral Government to appoint a Commis- 
sion for inquiring into the conduct of the 
sitting Ministers of State Governmert, 
Parliament has legislated on the Centre- 
State relationship which is a constitu- 
tional subject, is without any force. 


192. However, it is necessary to say 
a word about the somewhat novel argi- 
ment of the State Government that, by 
ordinary legislation, the Parliament cai- 
not even supplement a constitutional pro- 
vision, unless the Constitution expressly 
authorises it to do so. Ordinary legisla- 
tion, as conterdeq by the learned Adci- 
tional Solicitor-General, has to answer 
only two tests: Firstly, the law must 
be within the legislative competence Ê 
the legislature, and secondly, 
must not offend against the provisions 
of Part III or infringe any other specific 
provision of the Constitution, Once tne 
legislative competence is established aad 
no violation of any specific constitutioral 
provision is made out, the validity of the 
Act cannot be assailed on the ground 
that it ‘supplements’ a constitutional 
provision. The fallacy of the State's argu- 
ment consists in the assumption that 
every law “ir respect” a subject-mat-er 
dealt with by the Constitution amounts 
necessarily to an amendment of the 
Constitution. An illustration or two may 
help clarify the true position. Article 597 
of the Constitution provides that all 
lands, minerals and other things of velue 
underlying the ocean within the terri- 
torial waters or the continental shelf of 
India shall vest in the Union and be hald 
for the purposes of the Union. H is 
inarguable that since “lands, minerals 
and other things of value underlying zhe 
ocean within the territorial waters or 
the continental shelf of India” is the 
subject-matter of Art. 297, no legislature, 
even if it possesses legislative competence 
to do so, can legislate on that subject- 
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matter. It is elementary ‘that the legisla- 
ture cannot, while legislating on a topic 
enumerated in the relevant list, violate 
or infringe any provision of the Consti- 
tution. But so long as there is no such 
infringement, legislation on the subject 
dealt with by Art, 297 cannot be declared 
unconstitutional on the ground that it 
supplements the provisions of that arti- 
cle, Article 299 of the Constitution deals 
with contracts. It seems to me equally 
inarguable that a legislation dealing 
with the subject-matter of contracts, ` 
even though not lacking in legislative 
competence, becomes unconstitutional 
for the reason that it deals with the 
subject-matter of contracts. The argu- 
ment of the State in this behalf is there- 
fore wholly devoid of substance, apart 
from the consideration that the impug- 
ned legislation does not bear on the 
Centre-State relationship, 


193. The fifth and the last contention 
is also capable of being disposed of with 
the answer that the Commissions of In- 
quiry Act does not deal with the subject 
of Centre-State relationship, directly or 
indirectly. There is, therefore, no ques- 
tion of its creating a new relationship 
between the Union and the States not 
known to the Constitution or inconsistent 
with that provided for in Chap. II, 
Part XI of the Constitution. Not only 
that the pith and substance of the Act. 
is “Inquiries”, but it does not even inci-. 
dentally encroach or trespass upon a 
constitutional field occupied by Part XI. 
If it does not touch the subject-matter 
of Centre-State relationship, there is no 
question of its impinging upon a subject 
dealt with by the Constitution. There- 
fore, even assuming that legislation on 
the question of Centre-State relationship 
is impliedly barred, the impugned Act 
does not fall within the vice of that rule 
and cannot, therefore, be pronounced as 
unconstitutional. 


194. All the same, it is necessary to 
examine briefly the validity of the State’s 
contention that since the provisions in 
Chap, II, Part XI are exhaustive of 
matters governing the administrative 
relations between the Union and the 
States, any legislative addition thereto, 
or supplementing thereof, is impliedly 
prohibited. Ag already observed, if a law 
is within the legislative competence of 
the legislature, it cannot be invalidated 
on the supposed ground that it has added 
something to, or has supplemented a 
constitutional provision so long as the 
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addition or supplementation is not incon- 
sistent with any provision of the -Con- 
stitution. I am, ‘therefore, unable to ap- 
_preciate the relevance of the State’s re- 
liance on the passage from Crawford's 
Statutory Construction (Ed, 1940 pages 
334-335) to the 
enumerates the things upon which it has 
' to operate, everything else is necessarily 
and by implication excluded from its 
operation and its effect. As I have said 
more than once.in my judgment, the one 
common thread which runs through the 


argument of the State is that the Con-. 


stitution must be deemed to have im- 
pliedly prohibited the imposition of the 
control of the Central executive over the 
State executive except ‘in emergencies, 
and since the Commissions of Inquiry 
Act transgresses that constitutional prohi- 
bition, it is void. The very assumption 
being unfounded, the supposed conse- 
quence has to be rejected, Besides, the 
doctrine of implied prohibition which is 
_ necessarily based on the principle of in- 
herent limitations has been rejected by 
_ this Court in the -Fundamental Rights 
case, (1973 Supp: SCR 1 (at pp. 608, 916- 
917, 977-978) : (AIR 1973. SC 1461 at 
pp. 1812, 2005, 2006, 2042, -2043) and in 
Indira Nehru Gandhi -v. Raj Narain, 
(1976) 2 SCR 347: (AIR 1975 SC 2299). 


* 195. I am, therefore,. of the opinion 
that though the suit filed by the State 
of Karnataka is maintainable. under 
Art, 131 of the Constitution, the notifi- 
cation issued by the Government of India 
on May 23, 1977 is within the scope. of 
S. 3 (1) of the Commissions of Inquiry 
Act, 1952, and that the Act is not uncon- 
stitutional for any of the reasons men- 
tioned on, behalf of the State Govern- 


ment. Accordingly, I agree respectfully. 


with the conclusions reached by my Lord 
the Chief Justice in the case, _ 


BHAGWATI, J.:— 196. I entirely 
agree with the judgment just delivered 
by my ‘earned brother Chandrachud so 
far as the merits of the claim in the 
suit are concerned, but on the question 
of maintainability of the suit under 
Art. 131 of the Constitution, I would 
like to express my opinion in a separate’ 
judgment, not only because the consti- 
-tutional issue it raises is one of some 
importance, but also because I find that 
though there was some discussion in re- 
gard to the scope and ambit of this arti- 
cle in the judgment delivered by me on 
behalf of my learned brother Gupta and 
myself in the State of Rajasthan V 


effect that if a statute - 
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Union of India, AIR 1977 SC 1361 it did 
not take into account certain aspects of 
the question and a-fuller consideration 
appeared to be clearly necessary. The 
facts giving rise to the suit are set out 
in detail in the judgment pronounced by 
my Lord the Chief Justice and hence it 
is not necessary to reiterate them, Suf- 
fice it to state that the suit has-been fil- 
ed by the State of Karnataka against th? 
Union of India to quash a notification 
issued by the Central Government set- 
ting up’a Commission to inquire into 
certain charges of corruption and nepo- 
tism against the Chief Minister and 
some other ministers- of the State of 
Karnataka. The question is whether the 
suit is maintainable under Art. 131, for 
a preliminary ‘objection against the 
maintainability of the suit has been rais- 
ed by the learned Additional Solicitor- 
General on behalf of the Union of India. 


197. The answer to. the question de- 
pends: primarily on the true interpreta- 
tion of Art. 131. This article confers on 
the Supreme Court, subject to the other 
provisions of the Constitution, exclusive 
original jurisdiction in any dispute— (a) 
between the Government of India aad 
one or. more States, or (b) between the 
Government of India and any State or 
States om one side and one or more 
other States on the other, or (c) between 
two or*more States, if and in so-far as. 
the dispute involves any question (whe- 
ther of law or fact) on: which the exist-. 
ence or extent of a legal right depends 
It is clear on a plain reading of this 
article that it does not lay down ‘any 
particular mode of proceeding for exer- 
cise of the original jurisdiction confer- 
red ‘by it. No doubt, Part I of the 
Supreme Court Rules contemplates that 
the original jurisdiction of the Supreme 
Court under this’ article shall be invoked 
by means of a suit, but that is not the 
requirement of the article and in inter- 
preting. it, we should be careful not to 
allow our approach to be influenced by 
considerations of ‘cause of action’ which 
are germane in a suit. The scope and 
ambit of the original jurisdiction must 
be determined on. the plain terms of the 
article without being inhibited by any 
a priori considerations. i 


198. Now, plainly there are two limi- 
tations-in regard to the dispute ` which 
can be brought before the Supreme 
Court under Art.*131, One is in regard 
to parties and the other`is in regard to 
the subject-matter, The article provides 
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in so many terms that the dispute must 
be between the Government of Inlia and 
one or more States or between two © 
more States. The object of the artiche 
seems to be that since in a federal cr 
quasi-federal structure, which the Cor.- 
stitution seeks to set up, disputes may 
arise between the Government of India 
and one or more States, or between two 
or more States, a forum should be pro~ 
vided for the resolution of such disputes 
and that forum should be the highest 
court in the land, so that final adjudica- 
tion of such disputes could be achieved 
speedily and expeditiously without 
either party having to embark on 4 
long, tortuous and time consuming jour- 
ney through a hierarchy of courts. The 
article is a necessary concomitant of 4 
federal or a quasi-federal form of Gov- 
ernment and it is attracted only when 
the parties to the dispute are the Gov- 
ernment of India or one or more Stats 
arrayed on either side. This is the liris 
tation as to parties. The other limita- 
tion as to subject-matter flows from t3e 
words “if and in so far as the dispute in- 
volves any question (whether of law or 
fact) on which the existence . or extent 
of a legal right depends’. These words 
clearly indicate that the dispute must 3e 
one affecting the existence or extent of 
a legal right and not a dispute on tae 
political plane not involving a legal és- 
vect, It was put by Chandrachud, J., very 
aptly in his judgment in the State of 
Rajasthan v, Union of India (AIR 1977 
SC 1361) (supra) when he said: “Mere 
wrangles between governments have no 
place under the scheme of that article... 
T * It is only when a legal, as dis- 
tinguished from a mere political, issue 
arises touching upon the existence or 
extent of a legal right that the article is 
attracted, Hence the suit in the present 
case would obviously not be maintain- 
able unless it complies with both these 
limitations. 


199. The contention of the learred 
Additional Solicitor-General on behalf of 
the Union of India was that the test <or 
determining the maintainability of the 
suit was not whether the right of the 
Central Government to set up a Com- 
mission of Inquiry against the- Chief 
Minister and other ministers of the State 
of Karnataka was questioned in the suit, 
but whether the impugned action of the 
Central Government infringed any legal 
right of the State. Even if the impugred 
action of the Central Government were 
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invalid and I must assume it to be s0 
in order to determine the maintainabi- 
lity of the suit the question is as to 
whose legal right would be infringed: 
who would have a cause of action? Can 
the State say that its legal right is in- 
fringed and is, therefore, entitled to 
maintain the suit? The learned Addi- 
tional Solicitor-General submitted that 
since the impugned action of the Cen- 
tral Government was directed against 
the Chief Minister and other ministers 
of the State, the legal right infringed 
would be that of the Chief Minister and 
the concerned ministers and they would 
have a cause of action against the Union 
of India since they would be prejudici- 
ally affected by the executive action of 
the Central Government which is alleg- 
ed to be in contravention of the Consti- 
tution and the law, They have a legal 
right to immunity from subjection to 
the unconstitutional exercise of power 
by the Central Government and this 
right can certainly be enforced by them. 
But that would be by way of a petition 
under Art. 226 or Art. 32, if a funda- 
mental right is involved, and not under 
Art. 131. Even the State Government 
may be said to have a cause of action on 
the ground that the impugned action of 
the Central Government ‘affects its per- 
sonnel, namely, the Chief Minister and 
other ministers and the State Govern- 
ment may legitimately claim to have 
sufficient interest to maintain a petition 
under Art. 226 to challenge the impugn- 
ed action. But it cannot file a suit under 
Art. 131 because it is only the State ` 
which can maintain.such a suit and not 
the State Gcvernment. The learned Addi- 
tion Solicitor-General contended that the 
expression used in Art, 131 is ‘State’ and 
not ‘State Government’ and there is a 
fundamental distinction between ‘State’ 
and ‘State Government’ and it is, there- 
fore, not enough to attract the applicabi- 
lity of Art, 131 that the State Govern- 
ment should have a cause of action, It 
is the State whose legal right must be 
infringed and who must have a cause of 
action in order to invoke the jurisdic- 
tion under Art. 131. The impugned action 
of the Central Government in the pre- 
sent case, argued the learned Additional 
Solicitor General, affects the legal right 
of the Chief Minister and the concerned 
Ministers and also possibly of the State 
Government, but it does not infringe 
the legal right of the State as a legal 
entity as distinct from the legal right of 
its executive agent, namely, the State 
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Government and the State is, therefore, 
not entitled to maintain the suit under 
Art. 131. This contention of the learned 
Additional Solicitor General is, in my 
opinion, not well founded and cannot be 
sustained, 


200. There are two fallacies under- 
lying the contention of the learned 
Additional Solicitor General. One is in 
drawing a rather rigid, water-tight dis- 
tinction between ‘State’ and ‘State Gov- 
ernment’ in the context of Art, 131 and 
the other, in assuming that it is only 
where a legal right of the plaintiff is 
infringed that the suit can be maintain- 
ed by the plaintiff under that article. 
Turning first to the distinction between 
‘State’ and ‘State Government’, it is 
true that theoretically this distinction 
does exist and it finds recognition in 
sub-secs, (58) and (60) of S. 3 of the 
General Clauses Act, 1897. The majority 
Judges in the State of Rajasthan v. 
Union of India (AIR 1977 SC 1361) also 
accepted that there is a distinction be- 
tween ‘State’ and - ‘State Government’. 
Willoughby points out in “The Funda- 
mental Concepts of Public Law’ at 
page 49: 

“The distinction between the State 

and its Government is analogous to that 
between a given human individual, as a 
moral and intellectual person, and his 
material physical body. By the term 
‘State’ is understood the political per- 
son or entity which possesses the law 
making right. By the term ‘Government’ 
is understood the agency through which 
the will of the State is formulated, ex- 
pressed and executed. The Government 
thus acts as the machinery of the State, 
and those who operate this machinery— 
act as the agents of the State.” 
And to the same effect are the observa- 
tions of the United States Supreme 
Court in Poindexter. v, Greenhow, (1884- 
85) 29 L Ed 185: 


“The State itself is an ideal person, 


intangible, invisible and immutable. The. 


Government ig an agent, ............ 


It would thus be seen that the State 
Government is the agent through which 
the State exercises its executive power. 
Now, if the State Government is the 
agent through which the State expresses 
its will, it is difficult to see how the State 
can be said to be unconcerned when any 
right or capacity or lack of it is attri- 
buted to the State Government. It would 
be wholly unrealistic to suggest that 
since the State Government is distinct 
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from the State, any action or capacity or 
lack of it in the State Government would 
not affect the State and the State would 
not be interested in it. This is to ignore 
the integral relationship between the 
‘State’ and the ‘State Government’. Any 
action which affects the State Govern- 
ment or the ministers in their capacity 
as ministers — for in that capacity they 
would be, acting on behalf of the State— 
would raise a matter in which the State 
would be concerned. It is true that ana- 
logies and metaphors are apt to mislead 
and it would be unsafe to base an argu 
ment upon them, but -to reinforce what 
I have said, I may take the analogy 
given by Willoughby in the above quot- 
ed passage and ask the question: if any 
action or capacity or lack of it is attri- 
buted to the “material physical body”, 
would it not be ascribable to the indivi- 
dual whose body it is and would he not 
be affected by it? I agree with Dr. 
Rajeev Dhavan and Prof, Alice Jacob 
when they say in their forthcoming 
article on the Assembly dissolution case, 
namely, the State of Rajasthan v, Union 
of India that: 


“Any communication that is siege 
to a Chief Minister in his capacity as 
Chief Minister” and equally to a minister 
in his capacity as minister, “must create 
a matter which involves’ the State”. 
S. Murtaza Fazal Ali, J., in the State of 
Rajasthan v. Union of India (AIR 1977 
SC 1361) sought to make a distinction 
between permanent institutions of the 
State and their changing personnel and 
observed: 


“The question as to the personnel to 

run these institutions is wholly unrelate- 
able to the existence of a dispute be- 
tween the ‘State’ and the ‘Government 
of India’, It is only when there is a com- 
plete abolition of any of the permanent 
institutions of a State that a real dispute 
may arise.” 
I do not think that this is a valid dis- 
tinction for determining when a dis- 
pute can be said to be one with the 
State as distinct from the persons con- 
stituting the State Government. To quote 
again from the forthcoming article of 
Dr. Rajeev Dhavan and . Prof, Alice 
Jacob: i 

“The hair-splitting distinction cannot 
be between the permanent institutions of 
the State and the non-permanent insti- 
tutions of the State; nor can it be be- 
tween actions which limit the powers of 
the officials of the Government of a 
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State and those that abolish the institu- 
tions of the State, The hair splitting dis- 
tinction is between those actions which 
can be attributed to the State or any 
official thereof and those actions which 
are personal and not ascribed to the 
officials in their capacity as officials of 
the State — A letter sent to the Chief 
Minister questioning his capacity or 
power to rule as Chief Minister may not 
allege lack of confidence in the Chief 
Minister as person, wife, husband, father 
or friend. It alleges lack of confidence 
in the Chief Minister in his capacity 4s 
Chief Minister.” 

I find myself in agreement with this 
opinion and I wholly endorse it. | would, 
therefore, hold that when any right >r 
capacity or lack of it is attributed to any 
institution or person acting on behalf of 
the State, it raises a matter in which 
the State is involved or concerned. Tne 
State would, in the circumstances, 3e 
affected or at any rate interested, if tae 
Chief Minister and other ministers in 
their: capacity as such, or to put it df- 
ferently, in the matter of discharge of 
their official functions, are subjected to 
unconstitutional exercise of power by 
the Central Government. If the Centzal 
Government were to issue a direction to 
the Chief Minister and other ministers 
to exercise the exécutive power of the 
State in a particular manner, the State 
would be clearly affected if ‘such direc- 
tion is unconstitutional and would be 
entitled to complain against it. Then is 
the position any different, if the Central 
Government, instead, proceeds, withcut 
any constitutional authority, to inquwre 
how the executive power of the State is 
exercised by the Chief Minister znd 
other ministers and whether it is exer- 
cised in a proper manner. The State 
would clearly in such a case have lo:us 
to challenge the unconstitutional actzon 
‘of the Central Government, 

201. It may also be noted that, on a 
proper construction of Article 131, it is 
not necessary that the plaintiff should 
have some legal right of its own to en- 
force, before it can institute a suit un- 
der that article. It is not a sine qua ron 
of the applicability of Art. 131 that there 
should be infringement of some legal 
right of_the plaintiff. What Art. 131 re- 
quires is that the dispute must be one 
which involves a question “on which ihe 
existence or extent of legal right de- 
pends.” The article does not say that ihe 
legal right must be of the plaintiff. It 
may be of the plaintiff or of the def2n- 
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dant. What is necessary is that the exi- 
stence or extent of the legal right must 
be in issue in the dispute between the 
parties. We cannot construe Article 131 
as confined to cases where the dispute 
relates to the existence or extent of the 
legal right of the plaintiff, for to do so, 
would be to read words in the article 
which are not there. It seems that be- 
cause the mode of proceeding provided 
in Part III of the Supreme -Court Rules 
for bringing a dispute before the Sup- 
preme Court under Article 131 is a suit, 
that we are unconsciously influenced to 
import the notion of ‘cause of action’, 
which is germane in a suit, in the inter- 
pretation of Article 131 and to read this 
article as limited only to cases where 
some legal right of the plaintiff is in- 
fringed and consequently, it has a ‘cause 
of action’ against. the defendant, But it 
must be remembered that there is no 
reference to a suit or ‘cause of action’ 
in Article 131 and that article confers 
jurisdiction on the Supreme Court with 
reference to the character of the dispute 
which may be brought before it for ad- 
judication. The requirement of ‘cause of 
action,’ which is so necessary in a suit, 
cannot, therefore, be imported while 
construing the scope and. ambit of Arti- 
cle 131. It is no doubt true that the 
judgment delivered by me in the State 
of Rajasthan v. Union of India (AIR 
1977 SC 1361) proceeds on the assump- 
tion that a suit under Article 131 can 
be instituted only if some right of the 
plaintiff is infringed, but there was no 
proper discussion of this question in the 
course of the arguments in that case and 
on fuller consideration, I think that no 
such restriction can be imported in the 
construction of Article 131 so as to nar- 
row down the ambit and coverage of 
that Article. The only requirement 
necessary for attracting the applicability 
of Article 131 is that the dispute must 
be one involving any question “on which 
the existence or extent of a legal right” 
depends, irrespective of whether the legal 
right is claimed by one party or the. 
other and it is not necessary that some 
legal right of the plaintiff should be in- 
fringed before a suit can be brought 
under that article. The plaintiff must of 
course be a party to the dispute and ob- 
viously it cannot be a party to the dis- 
pute unless it is affected. by it. The 
plaintiff cannot raise a dispute in regard 
to a matter which does not affect it or 
in which it is not concerned. It cannot 
act as a mere busybody interfering with 
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things which do not concern it, But if 
the. plaintiff has interest in. raising ., the 
dispute in the sense that it is _ affected 
by the action taken it . can bring the 
dispute before the Supreme Court under 
Art, 131, even if no legal right; of. its is 
infringed,’ provided of course the dispute 
‘is relateable to the existence or extent 
se a legal right, 

"202. it would ‘also be nreno at 
this stage to:consider, what is the mean- 
ing of the’expression ‘legal - right’ as 
used in Article. 131.: It is obvious that 
the word ‘right’ is used here in. a generic 
sense and not according to: its -strict 
meaning. 'Right’.: in its .: narrow’ .. sense 
, jcorstitutes the correlative of duty, 
in ‘its generic sense it includes -not only 
right stricto: sensu, but: “any advantage 
or benefit conferred upon.a person:.by a 
rule of law.”: Dias in ‘his: Jurisprudence, 
1976 ed., pages 33-34, says that the ward 
‘right’ has undergone successive shifts in 
meaning and ‘Hohfeld in his ‘“Fundamen- 
“tal Legal Concepts as Applied to Legal 
Reasoning” gives four different meanings 
of the word ‘right.’ One is right. stricto 


sensu, the other is liberty, the third is - 


power’ and the fourth is immunity. >- In 
its. strict sense. ‘right’ is defined as in- 
terest which the law protects ‘by impos- 
ing: corresponding duty on: ` others. 
“Liberty’ is exemption from the. right of 
another and its correlative is ‘no-rigk?’ 
and in the same way ‘power’ is. -ability 
to change the legal relations: of another 
and its correlative is liability, Similarly, 
‘immunity’ is- exemption. -from the: 
power of another. and the correlative -of 
immunity: is disability. : To illustrats, 
where there is a ‘right: stricto’. sensu Mm 
A, there is a correlative duty in B to.co 
X. Similarly, where’ A has liberty. to co 
X.. there is a correlative no-right in B 
to interfere in regard to it. The correle- 
> tive. of power in ‘A is liability- in. B zs 
regards X and similarly;..where there is 
immunity in A from. the“legal power ‘cf 
B, its correlative is 
- regards X, These:.are the’ four different 
jural relationships recognised by law and 
they are ‘comprehended +. within . the 
generic term ‘right’. Now, there can be 
no doubt that:the word.. ‘right’ is used 
in Article 131 in this generic sense. ‘Ji, 
for example, the State ‘claims to -be en- 
titled to legislate exclusively -on a parti- 
cular matter’on: the: ground that it falls 
within-List Il of the VII Schedule to the 
_ Constitution and- the Union of ‘India 
questions - this: right of the’. State,. 


but ` 
‘vmunity qua the parties to the 


- ter and other. 


‘legal ` 


disability. in’ B.. as. 


-and the. State Government: alone 
power to investigate and control: misuse 


the 


ALR. 


dispute would be one relating, not to 


any right of the: State in the strict sense 


of the term,. but- to the ‘liberty’, of the 
State- to legislate -on such matter and 
it’ would come directly within the terms 
of Art. 131, Even a dispute relating to 
the power of. the Union of India to abo- 
lish the legislative assembly of a- State 
or to dissolve it would. fall within. the 
scope and ambit of Art. 131 as held ex- 
pressly by Chandrachud, J., Gupta, J., 


wand. myself and impliedly by Beg, C. J., in 


the State of Rajasthan. v.: Union of India,- 
(AIR 1977 SC 1361). What has, therefore, 
to be seen in order to determine the 
applicability: of - Art. 131 is. whether 
there is any relational: legal matter in- 
volving a right, liberty, power or im- 
dispute. 
If there is, the. suit would be. ‘maintain- 
able; but not otherwise, 


hie arises for 
interpretation of 


` 903. The esti 
consideration on .this 


Art. 131-is whether there is any dispute 


between the State of. Karnataka and the 
Union of India involving a question -as 
to the existence or extent: of a relational 
legal pattern within the ‘generic sense 
of the term ‘right.’ It is true that it may 
not. be -possible to say that by reason of 
the impugned action. of the -Central 
Government -in- setting up a... Commis- 
sion of Inquiry. against the Chief Minis- 
‘ministers who constitute 


the State Government, any legal rigat 


of the State- is infringed, but, as ‘already 
pointed:;out above;. 


it- is mot - necessary, 


in ‘order to invoke .the jurisdiction of 


‘the Supreme’ Court. under. Art, 131, that 


the State should -be able'to-show that 


-some legal right of its.is breached. It is 


enough to show that :the State is inter- 
ested not as a busybody or-as a -meddle- 
some interloper, but in a’ real’ sense in 
questioning the power cf the ` Central 
Government to ‘set ‘up such- Commission 
of Inquiry. If we look at the averments 
in the plaint, : and for the -purpose of 
‘determining ‘the question of jurisdiction 


‘we must proceed on'-the. assumption that 


‘the -averments * are correct, it is clear 
‘that: according. to: the claim made -by the 
State, the:: legislature of- the -State 
have 


of Governmental: power. by the Chief 
Minister’ and other ministers “of ‘the 
State and the.Central. Government . has 
nO power to inquire into the same-or to 
set up a Commission. of Inquiry ‘for that 
purpose. This claim -of the State clearly 
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raises a dispute as to the extent of tke 
power of the State and the existence of 
a superior or- co-ordinate power in the 
Central Government to inquire into tre 
conduct of the Chief Minister and other 
ministers of the State in the discharge 
of their Governmental functions. Such a 
dispute concerns the content of the res- 
pective powers of the State and the Unicn 
of India and the inter se relationship be- 
tween the two entities and the State is 
vitally interested in it. The State, is 
very much concerned whether the con- 
duct of its Council of Ministers in the 
discharge of Governmental functions can 
be inquired into only by itself through 


its own agency or it can‘ also be subjez- 


ted to scrutiny by the Union of India. 
The State would certainly have locus 
to say that the Union'of India has no 
tight to encroach upon its exclusive 
power to ` investigate into’ misuse of 
Governmental power by its Council of 
Ministers. There ‘can be no doubt that, 
apart from the Council of Ministers, te 
State can also competently make a clam 
that the Council of Ministers acting on 
its behalf is immune, from subjection to 
the power of the Central Government to 





inquire into their conduct as ministers. 
This immunity claimed in respect of the 


Council of Ministers, can be ascrib- 
ed to the State and it can cer- 
tainly raise a dispute touching 


upon the existerice of this, immunity.’ So 
far as dispute as to the scope of respec- 
tive legislative fields between the Con- 
monwealth and the States in Australia 
is concerned, it is now well settled as a 
result of the decision in Attorney Gene- 
ral for Victoria v. The Commorweatth, 
(1945) 71 CLR 237 that the Attorney-Ge- 
neral of a State can sue for a declarat.on 
of the invalidity of Federal Legislat.on 
as an invasion of a purely State field of 
legislative power and similarly the 
Attorney-General for the Commonweelth 
can sue a State in order to obtain a dec- 
laration of the invalidity of State legis- 
lation where it encroaches upon the 
legislative power entrusted to the Ccm- 
monwealth, The High Court of Australia 
pointed out in this case that the position 
was correctly ‘summarised by Gavan 
Duffy, C. J., Evatt and Mc Tiernan, JJ. 
in Attorney-General for Victoria v, The 
Commonwealth, (1935) 52 CLR 533 in the 
following words: “It must now be taken 
las established that the Attorney-General 
of a State of the Commonwealth has a 
sufficient title to invoke the provisions 
of the Constitution for the purpose of 


‘ challenging 
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the validity of Common- 
wealth legislation which extends to, -and 
operates within, the State whose’ inter- 
ests. he represents.” Now, if a State has 
sufficient title to challenge the validity 
of union legislation on the ground that 
it interferes with the exercise of State 
legislative power, it must follow a for- 
tiori that the State would have locus to 
challenge unconstitutional ` exercise of 
power by the Central Government which 
encroaches upon its exclusive sphere in 
relation to. the conduct of its Council of 
Ministers. The State would also be en- 
titled to challenge the impugned action 
of the Central Government as unconsti- 
tutional, because it’ prevents the State 
from exercising its power to direct in- 
quiry into matters which are specified in 
the notification issued by the Central 
Government, by reason of proviso (a) to 
sub-seetion (1) of Sec. 3 of the Commis- 
sions of Inquiry Act, 1952. The suit filed 
by the State against the Union of India 
must, in the circumstances, be held to 
be maintainable under Article 131. 


204. Since; however, the claim made 
by the State in the suit is not sustain- 
able on merits‘as pointed out by my 
learned brother Chandrachud in his 
judgment, I agree with him that the 
suit should: be disthissed with costs. 

The ‘judgment of Untwalia, Shinghal 
and Jaswant Singh, JJ. was delivered by 


UNTWALIA, J.:-—~ 205. We agree that 
this suit should be dismissed with costs. 
We however regret our inability to con- 
cur in the view expressed by Bhagwati 
J., in regard to the maintainability of 
the suit under Art. 131 of the Constitu- 
tion. For thé reasons stated’ hereinafter 
we have come to the conclusion that the 
suit is not maintainable, We have also 
briefly discussed and decided the other 
issues in the suit on merits. While gene- 
rally ‘agreeing respectfully with the 
leading judgment of the learned’ Chief 
Justice, we think it advisable to add. a 
few pages by way of our concurring 
note. 

266. The first issue in this suit is: 

“Is the suit maintainable?” 

207. Although the decision of this 
issue is interlinked with the other issues 
settled for adjudication, it can be dealt 
with separately also. _. 

208. What, in substance, is this suit 
filed under Art.: 131 of the Constitution’ 
of India? Certain allegations of -corrup- 
tion, nepotism, and favouritism, in rela- 
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tion to the administrative actions of the 
Chief Minister and some other Ministers 
of the State of Karnataka were made Ly 
some legislators of that State. A memo- 
randum signed by 46 legislators of the 
State containing the allegations was for- 
warded to the Central Government. Ics 
Home Minister in his letter dated April 
26, 1977, requested the Chief Minister to 
give information-and his comments aprc- 
pos the allegations made, The Chief 
Minister; in his reply letter dated May 
13, 1977,- inter alia, challenged the auw 
thority of the Central Government td 
call for an explanation and make any 
inquiry in the matter. He claimed that 
it was the exclusive right of the State 
to do so. It seems, to forestall the ap- 
pointment of any Commission of In- 
quiry by the Central Government, the 
State Government hastened to issue a 
notification on May 18, 1977 to set up 
some kind of inquiry in respect of the 
allegations made, although, in terms the 
inquiry was not specifically in relation 
to the various charges of misconduct 
and mal-administration made against 
the Chief Minister and the other Min- 
isters, The notification was issued by the 
State Government under S. 3 of the 
Commissions ‘of Inquiry Act, 1952 (Cen- 
tral Act 60 of 1952) (hereinafter to bE 
referred to as the Act), Shri Justice Mir 
Iqbal Hussain, a retired Judge of the 
Karnataka High Court, was appointed 
as the sole member of the Commission 
of Inquiry by the State Government. 
Five days later, on May 23, 1977, the 
Central Government, in exercise of their 
power under S. 3 of the Act, appointed 


another Commission consisting of a 
single Member, namely, Shri Justice 
A. N, Grover, a retired Judge of the 


Supreme Court of India, to inquire into 
_the various allegations specified in An- 
nexures ‘I’ and ‘II’ to the notification 
excluding, however, from the latter— 
*any matter covered by the notification 
of the Government of Karnataka in the 
Chief Secretariat No. DPAR 7 GAN 77, 
dated the 18th May, 1977”. Thereupon 
the State of Karnataka filed the present 
suit claiming certain reliefs mainly on 
two grounds: (1) On a proper interpre- 
zation of the Act the State Government 
is the appropriate Government and not 
the Central Government to set up 4 
Commission of Inquiry; and (2) in the 
alternative the provisions in the Act in 
so far as they authorise the Central 
overnment to issue the impugned noti- 
Acation are ultra vires the Constitution. 


The first defendant in the suit is the’ 
Union of India, the second being Shri 
A. N. Grover, The contest is by the first 
defendant only and hereinafter in this 
judgment it will be referred to as the 
defendant. In substance and effect the 
claim of the defendant is that it has got 
the legal right to issue the impugned 
notification; the right conferred by S. 3 
of the Act is not ultra vires the Consti- 
tution, The right of the State of Karna- 
taka to institute the suit under Art. 131 
is challenged mainly on the ground that 
the nature of the dispute in the suit is 


such that it does not affect any. legal 
right of the State. : f 
209. Under Art. 1 of ‘the Constitu- 


tion, India is a Union of States, - The 
State of Karnataka is one of the consti- 
tuent units of the Union of India. The 
concept of State is that by itself it is an 
ideal ‘person, a legal entity. It is intan- 
gible, invisible and immutable. The Gov- 
ernment, in a sense, is an agency through 
which the will of the State is formulat- 
ed, expressed and executed. Both the 
expressions have been separately defin- 
ed in the General Clauses Act, 1917, In 
relation to the existence of a dispute 
between the Union of India on the one 
hand and one or more States on the 
other, the expression used in Art. 131 
for the former is the Government of 
India, ‘signifying that the dispute may 
be with the Government of India but 
the other party to the dispute must . be 
the State only and not any limb of the 
State — the Government, the Legisla- 
ture or the Judiciary. Article 300 is an 
enabling provision to describe the Gov- 
ernment of India in a suit as the Union 
of India and to enable the Government 
of a State to sue or be sued in the name 
of the ‘State. If there is an invasion on 
the legal right of a State the agency 
through which the action will be com- 
menced may well be the Government 
of the State. An inroad upon the right 
of the Government may, in certain cir- 
cumstances, be an inroad upon the legal 
right of the State, Article 300, therefore, 


- merely prescribes the mode of describ- 


ing a party to the suit. The real answer 
to the question -of maintainability, how- 
ever, has got to be found from the words 
of Art. 131 itself. The following condi- 
tions must exist for invoking the origi- 
nal jurisdiction of the Supreme Court 
under the said Article: i 


(i) The dispute must be-between. the 
Government of India and: cne: or - more- 
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States or between, two or 
cand 

(2) The dispute . must involve -any 
question whether of law or of fact on 
whith the existence or extent of the 
legal right depends. 


210. There is some departure in this 
regard from the corresponding provision 
of S. 204 of the Government of India 
Act, 1935 which is not necessary to be 
pin-pointed here..In specific terms it has 
not been stated in the Article as to 
whose legal right the question involved 
in the dispute must relate and in what 
respect. Chandrachud J., in this regard 
has expressed his opinion in the case of 
State of Rajasthan v, Union of India, 
AIR 1977 SC 1361 at p. 1396 as follows:— 


“It is sufficient in order that its pro- 
visions may apply that the plaintiff 
questions the legal or constitutional 


more States; 


right asserted by the defendant, be it- 


the Government of India or any other 
State.” 


The learned Chief Justice in his leading 
judgment did not decide this question. 
$ B other five Judges including one of 
s (Untwalia J.) took a contrary view. 
Yet, Bhagwati and Gupta JJ. on the 
facts of that case held tbat the legal 
right of the State, the plaintiff, had 
been infringed. The other three, even or 
merits, expressed an opposite view. If 
We may say so with great respect, we 
are unable to agree with-the view afore- 
said, expressed by Chandrachud J. Ordi- 


narily and generally; in any suit includ- 


ing the one under Art, 131 the competi- 
tion is between the legal right of the 
plaintiff and the defendant. But prima- 
rily, ahd almost invariably, the plaintiff 
has to establish his legal right in order 
to succeed in the suit. As against th= 
claim of the plaintiff, if the legal right 
of the defendant is established, the suft 
is bound to fail. But on failure of either 
to establish his own legal right, the su‘t 
will still fail because the plaintiff car- 
not succeed unless he estabishes his legal 
right, This proposition of law is so cleer 
and axiomatic that the expression — 
“the existence or extent of a legal right” 


— used in Art. 131 undoubtedly is meant. 


to bring about this result. It was neither 
necessary, nor perhaps advisable, %0 
state further in the article that the dis- 
pute must involve any question on which 
the legal right of the plaintiff must d2- 
pend. It is matter of common experienze 
that more often than not absence of a 
legal right in one party helps the other 
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_ brings about a dispute 
‘the legal right of the other authority, 
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party to establish its 
vice versa. 

211. In the case of King-Emperor Ve 
Sibnath Banerji, 72 Ind App 241:(AIR 
1945 PC 156) Lord. Thankerton opined at 
page 266 (of Ind App): (at p. 163 of AIR .- 
PC) that “a Minister is an officer sub-. 
ordinate to the Governor within the 
meaning of the Government of India 
Act, 1935.” The same view was express- 
ed by Hegde J., in the case of A, San- 
jeevi Naidu v. State of Madras, (1970) 3 - 
SCR 505: (AIR 1970 SC 1102), with re- 
ference to the provisions: of the Consti- 
tution. 


212. In the present case the inquiry 
set up by the Central Government is 
not against the State or the State Gov- 
ernment. It is against the Chief Minister 
and some other Ministers who are offi- 
cers of the State, It may be open to 
them to take the plea in an appropriate 
proceeding, such as a writ petition under 
Art. 226 of the Constitution, that the 
action of the Central Government is 
illegal and ultra vires. Under Art. 131-A 
(introduced by the 42nd Amendment), 
the question of vires of S, 3 of the Act 
may then have to be referred for the 
decision of the Supreme Court by the 
High Court. But that in no way entitled) ` 
the State to invoke the original jurisdic- 
tion of the Supreme Court under Arti- 
cle 131. The submission made by Mr. Lal 
Narayan. Sinha on behalf of the plaintiff 
State that the legal right of the State| . 
has been invaded by the impugned noti- 
fication, is not correct. Counsel submit- 
ted that it is only the State’s right to - 
order an inquiry under S. 3 of the Act 
against its Ministers acting through its 
Government, that the Central Govern- 
ment has no right, that it has put an 
impediment in the right of the State 
Government to modify or issue a subse- 
quent notification for the purpose of en-- 
larging. or clarifying the scope of the 
inquiry and that it has thus affected the 
legal right of the State. We find no sub- 
stance in this argument. There may be a 
competition between the power of one 
authority and the other, here in this 
case between the Central Government 
and the State Government. But unless 
the power exercised by one authority 
impinging upon 


: legal: right and 


the latter cannot come under Art, 131 
and say that merely because it was with- 
in its power to do so its legal right is 
affected by the illegal exercise of the 
power by the other authority, The said 
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exercise of the power must directly of 
by necessary implication affect thè legal 
right of the other authority. We may 
support ‘the.:proposition by an illustra- 
tion. Suppose, the Central Government, 
in: pursuance of a law made by. the Par- 
liament in respect of an Entry in List TÍ; 
say, Entry 8, - relating to intoxicating 
liquors, ‘makes an order against a.person 
residing in or an ‘officer of any: ” State. 
The order will be obviously bad,‘ as hav- 
ihg ‘been issued under -an invalid law 
made by the’Parliament. Who can' chal“ 
lenge: this order? -Obviously . the person 
affected or aggrieved by the order, Tf 
the order: does not affect the legal right 
of the State or the’ State ' Government 
(for the purpose of testing the ` argu- 
ment, the two may .be equated), can the 
State file a suit under. Art, 131 merely 
_ because the order’has been made against 
its resident in accordance with a law 
which encroached upon the exclusive 
legislative field: of - the: State? The 
answer, in our ‘opinion, must be in’ the 
negative, In ‘the instant case if the stand 
on mérits taken: on behalf. of the-State 
Ministers is correct, then thé impugned 
notification is an invasion on. their legal 
right. They. can press into ‘service -the 
power of the State Government -to order 
an inquiry ‘and challenge the’ impugned 
notification, bit the said notification ¢an 
in no way be said to’ have affected’ or 
restrained the Statė ‘Government - from 
giving effect’to its notification. Shoe 


213, “Some. help may., be derived from 
the. definition , of the word ‘State’ given 
at pages, 856- 5T of Vol.: 81. coer? Juris 
Secundum. It says: 


- "The word ‘State’ has various means 


ings, but as ‘used in the Federal Consti- 


tution, acts of- congress, and: State. Sta-" 


tutes, it has- a definite, “fixed; ‘ang cer- 
tain legal meaning: as designating ` ‘a mem- 
ber of the Union in eontradistinctioù -to 
the United States as a nation............... 
The State, is a legal entity, and is entiti- 


' ed to the fundamental rights, privileges. 


and immunities Peronig, ‘to every, legel 
` entity.” 


If a restricted meaning were not to” be 
given to the scope of the suit which can 
be filed under Art. 131, very ‘anomalous, 
and sometimes - absurd, results may 
follow arid it will be difficult to put a di- 
viding line and a stop to the very wida 
scope of the suit resulting from such an 
interpretation. Any action taken ‘by’ the 
Central Government either ` under | the 
- Act or otherwise, against any citizen ‘re- 


`, Mr. 


` defined- and demarcated 


“ALR 


siding in, or an officer. -of, ‘the State 
could be challenged by institution of œ 
suit under Art, '131 by the ‘State on the 
ground that the action of. the Central. 
Government .:is ultra vires and without 
any legal right. The argument that the 
State is interested in protecting its peo- 


‘ple and officers when their legal right 
has been illegally invaded by the .Cen- 
tral Government and,” ‘therefore, it has 


a locus to invoke Art. 131, in our ‘opin- 
ion, is too obviously wrong to ‘be accept- 
ed. 

‘214, As we have said above, a Min- 


. ister is an Officer of the State.: ‘An order 


affecting him. cannot .confer a right of 
suit on the State under, Art. 131. So. the 
present suit, in. our opinion, is, not- main-|. 
tainable. We, liowever, do not propose 
to non-suit the’ plaintiff on that ‘ground 
alone, and” proceed to discuss the other - 
issues. ai ' 

“215. The other two. issues, ‘famed ‘for: 

consideration in this suit are in the’ fol- 
lowing terms: 
' "2 Is the ‘impugned notification “ultra, 
vires ‘the powers, of the Central Govern 
ment under |S. 3 of the ‘Commissions of 
Inquiry. Act? 

'3:.If S. 3 of “the amoa of In- 
quiry Act authorises the Central Gov- 
ernment to issue the impugned notifica- 
tion, is the section itself, .unconstitu- 
tional?” 

Both: these. issues : may. wu. be 
dealt with together. Several. points .of 


- view.. were canvassed by Mr. Lal Nara- 


yan Sinha for the plaintiff with his usual 
clarity and precision but, at times, be- 
cause of.the inherent difficulties of the. 
points ,involved and. the case ‘being one 
of first. impression, ‘he was obliged to 
change and modify his line of argument.. 
-Soli,.Sorabjee, the learned Addi- 
tional Solicitor General, combateq the 
arguments of the plaintiff very ably and 
succinctly. Eventually, the main _ points 
of. attack of the plaintiff were crystalliz- 
ed in the following terms: | i 

-1, Our Constitution is of a Federal 
character clearly defining and dividing 
the legislative and the executive’ func- 
tions of the Centre’ and the States and 
their inter se relationship. The judicial 
functions of the Judiciary are in a well- 
separate com- 
partment. 

2, Except to the’ Sieni permitted by 
the Constitution the Ceritre cannot ‘en- 
croach upon the legislative or executive 
field’ of ‘the State. 
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3. The Act does not and cannot autho- 
rise the Centre to set up a Commission 
of Inquiry against the State Executive; 
S. 3 must be read down to save it from 
being constitutionally invalid. 

4. Tf it be not possible to read down 
the Act in the manner suggested then 
the Act is invalid in so far as it autho- 
rises the Centre to set up a Commission 
of Inquiry against the State Executive. 

5, Such a law is beyond the legislative 
competence of the Union Parliament as 
în substance and in effect it violates 
either expressly or by necessary implica- 
tion certain provisions of the Constitu- 
tion, its basic scheme, or the fundamen- 
tal backbone of the Centre-State rela- 
tionship as enshrined in the Constitu- 
tion. 

6. The law having the effect as afore 
said will really be a constitutional law 
bringing about an amendment in the 
Constitution which is obviously not per~ 
missible; an ordinary legislation „unless 
expressly permitted by the provision of 
the Constitution cannot in any way am 
end the Constitution. 7 : 

7. The Act is beyond the legislativ= 
competence of the Central Parliament -f 
it means authorisation by the Centrel 
Government of any machinery for mal- 
ing inquiries in the executive actions cf 
the State Government or the Chief Mir- 
ister or any other Minister either” co - 
lectively or individually. , 

8. Strictly speaking the subject-matter 
of the present inquiry is not covered ky 
the Act if it be held that it thas been 
enacted in exercise of the power of the 
Parliament under Entry 94 of List J, 
Entry 45 of List III or the Residua:y 
Entry 97 of List 8 or the Art. 248 of te 
Constitution. 


9, Lastly it was also submitted that tre . 


scope of the two inquiries one set up Wy 
the State Govt. and the other by ‘the 
Central Govt. are more or less the sarre. 
Almost all matters of inquiry are over- 
lapping and, therefore, the impugned 
notification is bad on that account: too. 

216. We proceed to discuss and consi- 
der briefly, as far as :possible, the p»o- 
positions aforesaid, but not strictly in 
the order we have set out above. 

217. Strictly speaking, our Consti-u- 
tion is not of a federal character where 
separate, independent and sovereign 
States could be ‘said to have joined to 
form a nation as in the United States of 
America or as may be the position in 
some other countries of the World. It is 
because of that reason that sometimes 
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it has been characterised. as quasi-fede- 
ral in nature. Leaving the:.functions of 
the Judiciary apart, by and large the 
legislative and the executive functions of 
the Centre and the States have been de- 
fined and distributed, but, even 8o, 
through it all runs an overall thread or 
rein in the hands of the Centre in both 
the fields, The Parliament has the ex- 
clusive authority to legislate on matters 
enumerated in List I. So has the State 
Legislature the exclusive legislative 
power with respect to the various entries 
in List II, Both have concurrent powers 
in regard to the entries of List III. The 


residuary power in accordance with 
Art. 248 and Entry 97 of List I, lies 
with the Central Parliament. It has got 
a predominant hand in respect of the 


matters in’ the concurrent list- as is ap- 
parent from Art. 254. Article 249 con- 
fers powers on Parliament to legislate 
with respect to a matter in the State 
List, in the national interest. When a 
proclamation of emergency is in opera- 
tion as provided for in Art. 250, the 
Parliament has got the power to legis- 
late with respect to any matter in the 
State List. Some inroad: in the State 
legislative field by the Centre is permis- 
sible under circumstances ‘mentioned in 
Arts. 252 and 253, As provided for ‘in 
Art. 254 in some situations, the State is 
under an obligation to` reserve a Bill- for 
the consideration of the President and 
receive his assent before it isi'made into 
a law. i f 


218. “It shall be the duty of the 

Union to. protect every State against ex- 
ternal aggression and internal disturb- 
ance and to ensure that the Government 
of every State is carried on in accord- 
ance with the provisions of this Consti- 
tution”. (vide Art. 355, emphasis sup- 
plied). ; 
In case of failure of the constitutional 
machinery in States, provision has been 
made in Art. 356 for the Centre to 
assume legislative and executive powers 
but not the powers vested in or exercis- 
able by a High Court of a State The 
effect of proclamation of an emergency 
under Art. 352 is to enlarge the ; execu- 
tive power of the Union and extend it 
to the giving of direction to any State 
as to the manner in which the executive 
power thereof is to be exercised as pro- 
vided for in Art. 353. There could not 
have been, for obvious reasons, any such 
provision in regard to the administra- 
tion of the Centre. 
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219, The administrative relations be- 
‘tween the Centre and the State are by 
and large governed by the provisions of 
Chapter II of Part XI of the Constitu- 
tion. While providing in Art. 256 that 

“the executive power of every State 
shall be so exercised as to ensure com- 
pliance with the laws made by Parlia- 
ment and any existing laws which apply 
in that State.” 
it is significant to note that it has fur- 
ther been engrafted therein that 


“executive power of the Union shall 
extend to the giving of such directions 
to a State as may appear to the Gov- 


ernment of India to be necessary for 
that purpose.” 

The control of the Union over the States 
in certain cases has been provided for 
in Art, 257, Mr. Sinha pointedly refer- 
red to Art. 258-A introduced in the Con- 
stitution by the Constitution (Seventh 
Amendment) Act, 1956, to lend support 
to his argument. But, in‘our opinion, in- 
stead of strengthening the point as urg- 
ed, it weakens it because the said Arti- 
cle provides: 


"258-A. Power of the States to entrust 

functions to the Union.—- Notwithstand- 
ing anything in the Constitution, the 
Governor of a State may, with the con- 
sent of the Government of India, en- 
trust either conditionally or uncondi- 
tionally to that Government or to its 
officers functions in relation to any mat- 
ter to which the executive power of the 
State extends.” 
Of course, the Governor of a State would 
mean the State Government or the Coun- 
cil of Ministers and it is not meant to 
authorise the Governor to act in his dis- 
cretion in this regard. 


220. We may now refer to some other 
characteristics and features of our Con- 
stitution to demonstrate the weak cha- 
racter of our federal structure and the 
controlling hand of the Centre on States 
in certain matters. Some of the salient 
ones are the following: 

1, The Governor of a State is appoint- 
ed by the President and holds office at 
his pleasure. Only in some matters he 
has got a discretionary power but in all 
others the State administration is carri- 
ed on by him or in his name by or with 
the aid and advice of the Ministers. 
Every action, even of an individual Min- 
ister, is the action of the whole Council 


and is governed by the theory of joint 
and collective responsibility. But the 
Governor is there, as the head of the 
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State, the Executive and the Legislature, 
to report to the Centre about the ad- 
ministration of the State. 

2. Making a departure from the cor- 
responding provision in the Government 
of India Act, Entry 45 in List II of the 
Seventh Schedule empowers the Par- 
liament to legislate on the subject of 
“inquiries...... for the purpose of any of 
the matters specified in List II” also be- 
sides List III, and List I as mentioned in 
Entry 94 of that List. The constituent 


‘power of amendment of the Constitution 


lies with the Parliament under Art, 368 
providing for concurrence by half the 
number of the States in certain matters. 

3. Article 2 empowers the Parliament 
by law to admit into the Union, or estab- 
lish, new States on such terms and con- 
ditions as it thinks fit, 

4, Parliament is also empowered by 
Art. 3 to make law for the formation of 
new States and alteration of areas, boun- 
daries of names of existing States. 

Such is the nature of our federal struc- 
ture. 


221. In State of West Bengal v. Union 
of India, (1964) 1 SCR 3871:(AIR 1963 
SC 1241) in the majority judgment deli- 
vered by B. P. Sinha, C. J., the charac- 
ter and nature of our federal structure 
has been discussed from pages 396 on- 
wards, The learned Chief Justice ob- 
served at page 397 (of SCR): (at p. 1252 
of AIR SC) that in our Constitution the 
supreme authority of the Courts to inter- 
pret the Constitution and to invalidate 
action violative of the Constitution is to 
be found in full force. 

“The exercise of powers. legislative 
and executive in the allotted fields is 
hedged in by numerous restrictions, s9 
that the powers of the States are not 
co-ordinate with the Union and are not 
in many respects independent.” 

At page 398 (of SCR): (at p. 1253 of AIR 
SC) it is observed: ; 

“The political sovereignty is distribut- 
ed between, as we will presenily de- 
monstrate, the Union of India and the 
States with greater weightage in favour 
of the Union.” 

222. If any Article of the Constitu- 
tion in terms permits the Centre to en- 
croach upon the legislative and the exe- 
cutive field of the State, as some of the 
Articles do, then there could be no doubt 
that the encroachment is perfectly legal 
and valid. If, however, either the law or 
the action taken under it makes an in- 
road on the executive power of the 


1978 ` Karnataka State v. Union of India (Untwalia J.) 


State in express violation of any provi- 
sion of the Constitution or, even assum- 
ing, as was argued by Mr. Sinha, violat- 
ing the provisions of the Constituticn 
‘by necessary implication, then such a 
law or the action taken thereunder 
would be invalid. The Constitution does 
-not permit the Centre to violate it in 
any matter. 


223. But in order to appreciate as 
to whether the Act or the action taken 
by the Centre under S. 3 thereof has 
gone against the Constitution either ex- 
pressly or by necessary implication, one 
has to appreciate the nature of the pro- 
visions made and the scope and func- 
tions of the Commission in question. Tne 
extent of the executive power of the 
Union is co-extensive with the legisla- 
tive power of the Parliament. The posi- 
tion in respect’of the executive power 
of the State is identical (vide Arts. 73 
and 162 respectively), Entry 94 in the 
Union List empowers the Parliament to 
legislate concerning inquiries for the 
purpose of any of the matters in that 
List, that is to say, if any kind of in- 
quiry is necessary for any kind of pur- 


pose connected with any of the matters 


in List I then the Parliament is em- 
powered to make a law. for the setting 
up of a machinery or a Tribunal for the 
purpose of the said inquiry, List II does 
not contain any such entry. Then comes 
Entry 45 in List III which has already 
been alluded to, This authorises both 
the Central and the State . Legislatures, 
of course subject to the other provisions 
of the Constitution e.g. Art. 254, to 
enact law for the’ purpose of providing 
for the machinery of inquiry for the 
purposes of any of the matters specified 
in List II and List III. It has been so 
held in the case of Ram Krishna Dalmia 
v. S. R. Tendolkar, 1959 SCR 279: (AIR 
1958 SC 538) where Das C, J. has lucid- 
ly discussed the matter, if we say so 
with great respect, at pp, 289-291 {of 
SCR): (at pp. 544-545 of AIR SC). 

224. Empowering the Central Legis- 
lature to make a law for the purpose of 
inquiry in regard to the matters specifi- 
ed in List II is in no sense empowering 
it to legislate vis-a-vis such matters. It 
is only for the purpose of achieving the 
object of the inquiry to be set up in re- 
‘gard to the matters enumerated in List 


Il. The purpose may bė as a maiter 
of policy in relation to the legislation 
proposed to be passed by the various 


“States or may be with regard to their 


‘the Subordinate Judiciary is 
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executive actions taken apropos such 
matters. We may just illustrate our view 
by referring to Entry 6 of List I]. The 
State Legislature has the exclusive au- 
thority to legislate on “public health and 
sanitation; hospitals and dispensaries”; 
of course, within the territory of that 
State. The executive power being co- 
extensive, the hospitals may be estab- 
lished and doctors appointed therein by 
the State Government either in accord- 
ance with the law made in that regard 
or’ even'in pure exercise of the execu- 


tive power, If there has been  corrup- 
tion, nepotism, favouritism or mal- 
administration in connection with the 


said executive action of the State Gov- 
ernment, the law made under Entry 45 
of the Concurrent List can undoubtedly 
cover an inquiry in such matters, It 
neither interferes with the legislative 
power of the State nor with its execu- 
tive action. A mere inquiry under the 
Act by a Commission appointed there- 
under which is a fact-finding body, is 
for the purpose of finding the facts. No 
body is a prosecutor; no body is an ac- 
cused; all are invited and welcomed by 
the Commission to assist it to find the 
necessary facts within the scone of the 
‘inquiry set up. 

225. In passing we may also refer to 
Entry 8 of List I in the Seventh Sche- 
dule to the Constitution. It is in respect 
of “Central Bureau of Intelligence and 


Investigation”, The Central Parliament 
is therefore competent to legislate on 
this topic and the Central Government 


can make an executive order asking the 
Central Bureau of Intelligence and In- 
vestigation to make any enquiry in rela- 
tion to the acts of commission and omis- 
sion whether amounting reasonably to 
say that the Commission appointed by 
the Central Government under the Act 
cannot be appointed for finding facts in 
relation to the allegations made against 
the Minister of a State? Obviously not. 

226. It was strenuously submitted on 
behalf of the plaintiff that no such fact- 
finding Inquiry Commission could be set 
up against the Judiciary either Sub- 
ordinate or Higher. Reference was made 
to the cases of State of West Bengal v. 
Nripendra’ Nath Bagchi,. (1966) 1 SCR 
771:(ATR 1966 SC 447) and Shamsher 
Singh v. State of Punjab, (1975) 1 SCR 
841 in support of this proposition. But 
the exclusion of the inquiry under the 
Act against the Judiciary is based on 
entirely different principles. So far as 
concerned, 
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inquiry.of this nature will. be impermis- 
sible on the basis of the express langu-~ 
age of. Art. 235 as interpreted : by this 
Court in the two cases referred to above 
and in. various others.. The setting up of 
such an inquiry against- a- High . Court 
Judge or a Supreme Court Judge:will ‘be 
barred ‘because ‘of: the constitutional. pró- 
visions contained in cls. (4) and (5) of 
Art. 124;redd with Art. 218 As a matter 
of -fact in accordance with cl, (5) of 
Art, 124 the Parliament has enacted the 
Judges Inquiry - at 1968 - {Act 51 of 
1968). : l Dai 


‘227. | As iey painted out, in an 
inquiry ‘set up under the Act there is 
no prosecution, no framing of a formal 
charge, no accused before the Commis- 
sion of` ‘Inquiry. There is no exercise of 
any supervisory or. disciplinary jurisdic- 
tion ‘by the Central’ Government against 
the State Government ` by’ the appoint- 


ment ofa Commission, “nor. is there any ` 


“usurpation of ‘any executive. function ‘of 
‘the State. Reference in this connéction 
may be made to the following | cases... 


.. (MLV. Rajwade v. Dr. $. M. “Hasan, 
-ILR (1954); Nag:1:i(AIR, 1954 Nag 71); 
. (2) Brajnandan.. Sinha: v. Jyoti Narain, 
(1955) 2 SCR 955: (AIR 1956 SC 66); , (3). 
Ram Krishna Dalmia v. Shri J ustice. S. R. 
Tendolkar, -1959 SCR. 279: {AIR 1958 SC 
538);- (4) State of. Jammu & Kashmir..v. 
Bakshi. Ghulam Mohammad, .(1966) Supp 
SCR 401: {AIR 1967 SC. 122); (5) P_..V. 
Jagannath -Rao v. State -of. Orissa, (1968) 
-3 SCR 789: (AIR . 1969. SC-215); and. (6) 
Krishna Ballabh v, Commission of En-« 
quiry, (1969) 1 SCR 387:(AIR 1969 SC 
258). The Centre, however, must. be and 
ıs: concerned. with and -interested | in 
knowing and ascertaining facts as. re- 
gards the. allegations made against any 
Chief Minister, Minister or any’ other 
Officer of the State -Government. 


228. Now letus“ “proceed to éxamine, 
the matter a bit more carefully with re- 
ference to the other arguments of > Mr. 
Lal Narayan Sinha. Counsel 
that neither the Council of Ministers nor 
any individual Minister is under the 
disciplinary control of the’ Central’ Gov- 
ernment, setting up of a Commission of 
` Inquiry to ‘find facts in relation to the 
alleged ‘misconduct or mal-administra-~ 
tion of the ‘Ministers is, in substance and 
effect, an exercise ‘of ‘disciplinary ` con- 
trol over them. He further submitted 
that the State ‘Legislature’ to whom the 
Ministers are responsible’ ‘is competent to 
set up an inquiry ae them in accord~ 


submitted . 


A.L R. 


ance’ with the powers and privileges ..as 
provided for in Art. 194, It may beso, 
It may well be, as further. argued by 
Mr. Sinha, that not only. the State Legis- 
lature but the  State.Government itself 
is competent to appoint a Commission 
-of. Inquiry against itself or its Ministers 
and. officers. But it sounds’ incongruous 
and highly anomalous that .the.. State 
Government would think of- instituting 
an inquiry against - itself, It is equally 
strange: to think that.the:..Ministers in | 
power, while remaining in office,. would - 
set up a Commission. of Inquiry. for. in- 


` quiring: :into their alleged mis-deeds. in 


the, matter. of administration. of the Statė, 
We shall assume for. the purpose ..ọf 
argument that legally--and technically 
the position is correct.- Even `..sọ, how 
does it lead to the conelusion that their | 
power. is exclusive and excludes the 
power of the Central Government under 
the-Act? We fail to find any: words in 


“any of the Articles of the Constitution 


to indicate that the power. of the State 
Legislature or the State Government, in 
this matter is exclusive. It may be co- 
extensive, and :such a situation, is un- 
doubtedly. postulated and - -provided for in 
the proviso appended to sub-sec. (1) of 
S. 3 of the. Aci... Although .:-technically 
and: literally the Ministers are: appointed 
by the Governor and hold office at his 
pleasure, in reality, in the constitutional 


set-up of our Parliamentary democracy, 


the: Governor.in his discretion cannot 
by himself set up a Commission of In~ 
quiry against the sitting Ministers, nor 
can the President. direct him:to do so —~ 
emergency. provisions in Part XVII 
apart. What then excludes the power of 


-the Central. Government to set. up .@ 
.Commission of: Inquiry for finding facts 
in regard to-the alleged mal-administra~ 


tion of the Ministers or officers of a par- 
ticular . State -Government?,. After ascer- 
tainment of facts, further action may 
follow. or, be taken in accordance with 
the provisions .of the Constitution or the © 
law. But surely the Act does mot nor 
could it, provide for any kind of discip~ 
linary action such as removal or. sus< 
pension of -a:;Minister in. office: by, the 
Centre on ascertainment of the truth of 


‘the alleged facts against him—provisions 


in the.Emergency Chapter. apart, If it 
were otherwise undoubtedly it. will be 
encroaching upon the power of ‘the State 
‘Government. or- the,State.. Legislature. 


‘India is a single country as a whole. The, 


nation is one and..one alone. , Leaving 
alsó the special provisions of Art. 370 dn | 
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relation to the State of Jammu & Kask- 
mir, there is no dual citizenship; thee 
are no different nationalities. 

229, While assailing the. impugn-d 
notification Mr. Lal Narayan Sinha’ bas 
strenuously contended that Art. 164 4) 
of the Constitution -which makes t€ 
Council of Ministers collectively respon- 


sible to the Legislative Assembly of tae: 


State indicates that a Minister is in 10 
other way responsible, answerable Jr 
accountable for anything that he dces 
while in office and he cannot be subjert- 
ed to an inquiry under the Commissicns 
of Inquiry Act, This.contention is based 
on a misconception of the true impert 
and meaning of the doctrine of collective 
responsibility and as such cannot be 
countenanced. The following . discusson 
on the subject in “Representative and 
Responsible Government” by A. H. Birch 
will be found useful in this connection—— 


“Ministerial accountability to Parla- 
ment has two aspects: the collect-ve 
responsibility of Ministers for the pcli- 


cies of the Government and their indi- 
vidual responsibility: for ‘the work of 
their departments. Both forms of resp=-n- 
sibility are embodied in conventi-ns 
which cannot be legally enforced. Both 
conventions wére developed during he 
nineteenth century, and in both cases -he 


practice was established before the c- 


trine was announced. (page 131),” 


230. In “Government and Law” by. 


T. C. Hartley and J. A. C. Griffith, <hé 
position in regard to the collective 2s- 
ponsibility of Ministers to the Legila- 
ture is tersely stated as under:— 


“Ministers are said to be collectively 
responsible. This is often 
writers to the level of a ‘doctrine’. sut 
is in truth little more than a politcal 
practice which is commonplace and in- 
evitable. Ordinarily, Ministers form the 
governmental team, all being appoirted 
by the Prime Minister from one politcal. 
party. A Cabinet Minister deals with his 
own area of policy and does not zor- 
mally have much to do with the are: of 
other Ministers. Certainly no Cabnet 
Minister would be likely to make public 
statements which impinged on the vork 
of another Minister’s department. Or a 
few important issues, policy is determin- 
ed by the Cabinet after discussion. -Zol- 
lective responsibility means that Cabi- 
net decisions. bind all Cabinet Minis ers, 
even if they argued in the opposite di- 
rection in Cabinet. But this is to say no 
more than a Cabinet Minister who inds 
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elevated by- 
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himself in a minority must either accept 
the majority view or resign. The team 
must not be weakened by some of its 
members making clear in public that 
they disapprove of the Government's 
policy, And obviously what is true for 
Cabinet Ministers is even more true for 
other Ministers. If they do not like what 
the team is doing, they must either 
keep quiet or leave” (page 60). 

231. Dealing with the collective res- 
ponsibility -of the Council of Ministers 
to the Legislative Assembly of the State, 
Sarkar C, J., speaking for the Court said 
at page. 405 as follows in State of 
Jammu and Kashmir v. Bakshi Ghulam 
Mohammad, (1966) Supp SCR 401: (AIR 
1967 SC 122) (at p.-125 of AIR):— 

“Sec. 37** talks of collective respon- 
sibility of Ministers to the Legislative 
Assembly. That only means -that the 
Cocncil of Ministers will have to stand 
or fall together, every member being 
responsible for the action of any other.” 

232. From the above, it is crystal 
clear that the doctrine of collective res- 
ponsibility on which Mr. Lal Narayan 


Sinha has so heavily leaned does not 
grant immunity to the State Ministers 
from being subjected to the provisions 


of the Commissions of Inquiry Act and 
the plaintiff can derive no help from it. 

233. If the Act is really a constitu- 
tional .law as understood and explained 
by eminent scholars, surely the Parlia- 
ment has transgressed its limits in enact- 
ing such a law. It is axiomatic that the 
amendment of the Constitution cannot 
be allowed except as provided for in 
Art. 368. There are certain exceptions to 
it. Examples of.exceptions are very few. 
Numerous such examples given by 
Wanchoo J., as he then was, in Golak 
Nath’s case, (1967) 2 SCR 762 at p. 827: 
(AIR 1967 SC 1643), if we may say so 
with great respect, are not quite accu- 
rate. The powers given to a particular 
Legislature under any of the Entries in 
the respective Lists of the Seventh Sche- 
dule or by any particular Article of the 
Constitution are of the same kind and 
quality; as for example, when Arts. 10, 
59 (3) and 65 (3) speak about a law to 
be made by the. Parliament then it is 
not conferring a power on the Parliament 
to amend the Constitution, The power is 
an‘ ordinary legislative one. But there 
are a few -Articles in the catalogue 





**Section 37 of the Constitution of Jam- 
mu and Kashmir corresponds in Art, 164 
of the Constitution of India, 


156 S.C. [Prs, 233-236] Karnataka State v, Union of India (Untwalia J.) CAER. 


given by Wanchoo J., which empower 
the Parliament, in substance and in 
effect, to amend a particular provision of 
the Constitution by an ordinary legis- 
lative procedure and that necessitated 
an express provision to say that no such 
law as aforesaid shall be deemed to be 
an amendment of the Constitution for 
the purposes of Art. 368 vide, for exam- 
ple, Arts, 4 (2) and 169 (3). Although the 
law made under cl. (1) of Art. 4 and 
cls. (1) and (2) of Art. 169 will be tanta- 
mount to an amendment of the Constitu- 
tion, by a legal fiction cls, (2) and (3) of 
the said Articles respectively provides 
that such law shall not be deemed to be 
an amendment of the Constitution and 
the procedure prescribed by Art. 368 
will not be necessary to be followed. 

234, A quotation from Hood Phillips 
‘Constitutional Law’ was given to us by 
Mr. Sinha to say: 

“The Constitutional Law of a State is 
the law relating to the Constitution of 
that State.” (page 1). 


“The Constitution of a State is the 
system of laws, customs and convention 
which define the composition and powers 
of organs of the State and regulate the 
relations of the various State organs to 
one another and to the private citizen.” 
(page 4). 

It is not necessary to multiply the quota~ 
tions. In no sense the impugned law is 
a constitutional law. 


235. Mr. Sinha also contended that 
an ordinary law cannot go against the 
basic scheme or the fundamental back- 
‘bone of the Centre-State relationship as 
enshrined in the Constitution. He put his 
argument in this respect in a very inge- 
nious way because he felt difficulty in 
placing it in a direct manner by saying 
that an ordinary law cannot violate the 
basic structure of the Constitution. In 
the case of Smt. Indira Nehru Gandhi v. 
Raj Narain, (1976) 2 SCR 347 : (AIR 1975 
3C 2299), such an argument was ex- 
oressedly rejected by this Court. We 
may rest content by referring to a pas- 
sage from the judgment of our learned 
srother Chandrachud J., at pages 669-670 
‘of SCR): (at p. 2472 of AIR SC) which 
runs thus: 

“The constitutional amendments may, 
on the ratio of the Fundamental Rights 
ease, be tested on the anvil of basic 
structure, But apart from the principle 
-hat a case is only an authority for what 
“ decides, it does not logically follow 
Irom ihe majority judgment in the Fun- 


damental Rights case that ordinary legis- 
lation must also answer the same test as 
a constitutional amendment. Ordinary- 
laws have to answer two tests for their 
validity: (1) The law must be within the 
legislative competence of the legislature 
as defined and specified in Chapter I, 
Part XI of the Constitution and 2) it 
must not offend against the provisions 
of Art. 13 (1) and (2) of the Constitution. 
‘Basic structure’, by the majority judg- 
ment, is not a part of the fundamental 
rights nor indeed a provision of the 
Constitution. The theory of basic struc- 
ture is woven out of the conspectus of 
the Constitution and the amending power 
is subjected to it because it is a consti- 
tuent power, ‘The power to amend the 
fundamental instrument cannot carry 
with it the power to destroy its essen- 
tial features’ — this, in brief, is the 
arch of the theory of basic structure, Jt 
is wholly out of place in matters relat- 
ing to the validity of ordinary laws 
made under the Constitution,” 

236. The doctrine. of “implied prohibi- 
tion”, relied upon by Mr. Sinha, has re- 
peatedly been rejected by the Courts in 
England, Australia and by this Court. 
There is a veritable roll call of such 
cases. We may just refer to a few: Webb 
v. Outrim, 1907 AC 81, followed in the 
Amalgamated Society of Engineers and 
the Adelaide Steamship Co. Ltd., (1920) 
28 Com WLR 129 wherein at page 150 it 
has been stated: 

“The doctrine of “implied prohibition” 
against the exercise of a power once as~ 
certained in accordance with ordinary 
rules of construction, was definitely re~ 
jected by the Privy Council in Webb v. 
Outrim, (1907) AC 81.” 

Reference may also be made to State of 
Victoria v. The Commonwealth of Aus- 
tralia, 122 Com WLR 353. These and 
many earlier cases of this Court were all 
considered and the doctrine of ‘implied 
prohibition’ was definitely rejected by. 
overwhelming majority in the case of 
Kesavananda Bharati v. State of Kerala, 
(1973) Supp SCR 1:(AIR 1973 SC 1461) 
popularly known as Fundamental Rights 
case, We may just refer to the observa- 
tions of Palekar J., at page 608 (of SCR): 
fat p. 1812 of AIR SC), Dwivedi J., at 
page 916 (of SCR): (at 2005 of AIR SC). 
and Chandrachud J., at page 977 (of 
SCR): (at p. 2042 of AIR SC). To the 
same effect is the view expressed by 
Ray J., as he then was, Khanna J., and 
others. The power granted to the Central 
Legislature under Entry 45 of the Con- 
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current List is clear and explicit fcr 
passing a law of inquiry in regard 
any of the matters in List II. That being 
so, the power cannot be curtailed on tke 
doctrine of ‘implied prohibition’. As a 
matter of fact one had to search in vain 
the basis for even applying this doctrire 
in this case. ` 

237. .Wynes in his book Legislativa, 
Executive and Judicial Powers in Aus- 
tralia, Fourth Edition, has said at pags 
12 and 13: 

"The only way in which the Court 
could determine whether the prescribed 
limits of legislative power had been ex- 
ceeded or not was “by looking to the 
terms of the instrument by which, affir- 
matively, the legislative powers were 
created, and by which negatively, they 
are restricted.” 


“The effects of the Engineers’ case 
(1920) 28 Com WLR 129 upon Common- 
wealth-State relations are considered in 
Chap. IX. What is important for present 
purposes are the principles of interpre- 
tation there laid down and acted upon 
ever since. The rejection of the doctrines of 
mutual non-interference and State re- 
served powers has. had a profound effect 
upon the Constitution inevitably leading 
to what Professor Sawer has descriked 
an “expansive” interpretation of Federal 
powers. For it followed from the prinzi- 
ple that Dominion and Colonial Legis a- 
tive powers are plenary (a principle 
from which the High Court has never 
deviated) and an interpretation of spezi- 
fic grants of power read in their entirety 
without regard to a reservation of all 
non-specified powers, that the enumera- 
ted powers of the Commonwealth were 
to be read in their full sense. subject 
only to the prohibitions expressly or by 
implication set upon them in the Consti- 
tution itself, And the express provis:on 
for supremacy of Commonwealth over 
State laws in the event of conflict com- 


pleted the process; as Dixon C. J, ze- 
marked in 1947, the Commonwealth is 
bound to be in the better position, be- 


cause it is a Government of enumerazed 
powers.” 


238. There is, in our opinion, no jas- 


tification for reading down the previ- 
sions of the Act, viz. Sections 2 anc 3, 
nor are the said provisions constitu- 


tionally invalid on any account. 
239. It is not necessary for us to: dis- 
cuss or deal with any detail the last sab- 
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mission made on behalf of: the plaintiff 
It was a faint, weak and hesitant argu- 
ment to escape the Commission of In- 
quiry appointed by the Centre. The 
grounds of mala fides, somewhat vaguely 
and faintly alleged in the: plaint, could 
not be, and were not, pressed at the time 
of the hearing of the suit. What was, 
however, argued for our consideration 
was that the two inquiries--one set up by 
the State earlier and the other appointed 
by the Centre later—are almost one and 
the same; they cannot be allowed to go 
side by side. However the fact that the 
Commission of Inquiry appointed by the 
Centre is for the purpose of making an 
inquiry into the definite matter of pub- 
lic importance within the meaning of 
Section 3 (1) of the Act could not be 
and was not disputed. The only point 
debated was whether another Commis- 
sion appointed by the Central Govern- 
ment to inquire into the same matter 
for which a Commission had already 
been set up by the State Government is 
violative of proviso (b) to Section 3 (1). 
But there is no substance in this argu- 
ment. Firstly, the notification of the 
State Government has not in terms ap- 
pointed any Commission for inquiry into 
the matters of alleged corruption. nepo- 
tism, favouritism and mal-administration 
of the Chief Minister or any other Minis- 
ter of the Government of Karnataka 
The items specified in clauses (I) to 
(XXXII) are said to be. 

“irregularities committed or excess 
payments made in certain matters relat- 
ing to contracts, grant, of land, allotment 
of sites, purchase of - furniture, disposal 
of food-grains etc,” 

In none of those clauses it is mention- 
ed as to who is said to be responsible 
for the alleged irregularities or .mal-ad- 
ministration. There is no reference to 
any alleged misconduct, corruption or 
mal-adminisiration of the Chief Minister 
or of any other Minister. The last Clause 
(XXXIII) is very vaguely and conveni- 
ently worded, It says. 

“Who are the persons responsible for 
the lapses, if any, regarding the afore- 
said and to what extent?” 

The terms of reference in the Notifi- 
cation issued by the Centre is to inquire 
into the specific matters enumerated in 
Annexure I, none of which is covered 
by the notification of the State Govern- 
ment, as for example, Item‘1 of Annex- 
ure J reads thus: 

“Whether the Chief Minister practised 
favouritism and nepotism by appointing 
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` bis. own. brother, Shri D. K.. Komparaj 
Urs, as a. Director. of. the Karnataka 
State. Film Industries Development Cor- 
poration in place of,.Shri R. J. Pe 
Chief Secretary to the Government, 
1974, and. later as "Director-in-Charge 
with the powers, to, exercise all the 
_ powers of the Managing, Director. A 


In. regard to the specific . matters in 


Annexure Ij there may be found. some 
common matters..which are the. subject- 
matter of: inquiry by the State Govern- 
ment but then, as we. have -already 
stated, in regard to the matters in An- 
-mexure IL- the notification in clear terms 
excludes any ‘matter. covered -by -the 
notification of. the Government of Kar- 
` nataka dated 18th May, 1977, The Gro- 
ver Commission, therefore, -would be 
competent to exclude such matters from 
the purview of its inquiry. - j 


.KAILASAM, J.: — 240. - This. suit .is 
filed by the State. of-Karnataka. against 
the Union of India through the Secre- 
tary to the Government „óf India, and 


Shri A. N. Grover, Commission of Inquiry ` 


to inquire into -charges of ‘corruption, 
nepotism, favouritism, and misuse .of 
governmental power against the | Chief 
Minister and other’ Ministers of the State 
' of Karnataka under - Art, , 131 --of .. the 
Constitution’ of India, The- reliefs prayed 
for in the suit are.: 


` (a) to declare that the EOE TA 
.No. 5. O. No. 365 (E) dated May 23, 1977 
constituting the Commissions’ of: ‘Jnquiry. 
in purported exercise of -powers under 


5. 3 of the Commission of Inquiry - Att; . 
’ and ‘unconstitu-’ 


as ‘ilegal, ultra vires; | < Ù 
tional and not authorised by lew; f 
(b) to declare that the provisions of the 


Commissions of Inquiry Act, 1952 do ‘not - 


authorise the Central Government ts 
i constitute a Commission of Inquiry ` 
regard ‘to. .matters falling pepi 
within ‘the sphere of the State’s „legisla- 
tive and executive pówer; or ; 

(c) in the alternative, declare the said 
provisions of the Commissions of Inquiry 
Act as ultra vires both the terms of the 
Constitution as well as the federal struc- 


ture implicit,and accepted as inviolable 


basic feature of the ‘Constitution; 

(d) for a perpetual injunction restrain- 
ing the respondents from acting or taking 
any further. steps in furtherance of the 
Notification ‘No. .S. O. No, 365 (E) aated 
23rd May, 1977. 


241. The facts of the case . briefy: are: 


The Union Home Minister. addressed~ a 


:ral structure’ 


A.L-B: 
communication ‘dated: April 26, 1977 to 
the .Chief Minister. of the State of. Kare 
nataka „enclosing. a copy. of a memoran= 
dum of. allegations purporting to be sub= 
mitted by certain members. of the oppo- 
sition’ party in. ‘the Karnataka .. State 
Legislature: seeking his comments there- . 
on, The Chief Minister of the State of 
Karnataka replied to the Union Home- 
Minister on May 13, 1977 answering the 

various allegations and charges. The - 
Chief Minister of Karnataka also. ques- 

tioned the powers of the Central’ Gov- 

ernment to ask for the eccmments of the 

State Government. On May 18,- 1977 the 

State' Government by a notification | ap- 

pointed a Commission of Inquiry under 

S. -3 (1): of the Commissions of ‘Inquiry 

Act, 1952 to‘ inquire into various allega~ 

tions and irregularities specified in the 

notification. The Chief Minister also ad- 

dressed a letter on May 18, 1977 to the 

Union Home Minister informing him on 

the appointment of the‘ Commission. On 

May 23, 1977: by á notification the Union 

of India: appointed another Commission 

of Inquiry for.“the::purpose of inquiring. 

into charges - of” corruption,” favouritism 

and misuse : of governmental ` power 

against .the Chief’ Minister-and ‘- other 

Ministers -of the State ‘of ‘Karnataka. 


242. In this ‘suit we action of the 
Union ` Government!: ‘constituting a 
Commission of Tnquity.. under S., 3 (1) is 
challenged as ‘illegal, ultra vires and un- 
constitutional." Thé contention of the 
State Government’. is’ that the -Central 
Government has-no jurisdiction ‘or ‘autho- 
rity to constitute the Commission: of. In- 
quiry in the exercisé' of its powers under 
the Commissions: of Inquiry’ Act, 1952. 
The plaintiff contended’ that thé impugn- 
ed notification is: ‘destructive of the fede- 
“ofthe Corstitution and - 
scheme of distribution of: ‘powers, that the 
Constitution ‘does not confer any super- 
visory or disciplinary control’ by the 
Union Executive over the State Govern- 
ment or its Ministérs and that the Consii- 
tuition does’ not vest the Central Gov- 
ernment with’: any general’ supervisory 
or inquisitorial power over the function- 
ing of ‘the: State Governments within the 
respective fields; As the-matter-in dis- 
pute affects the ‘legal right of the::State 
it was submitted. that a suit under’ 
Art: 131 of the :Constitution is maintain< . 
able in the Supreme Court. - í 

243. ‘On: behalf“ of the’ ist: deféndant, 
the Union of Iridia, it was averred that 
the suit by the State of Karnataka is not 
maintainable as . such as the impugned 
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notifiction dated May 23, 1977 does aot 
affect the plaintiff State. The inqury 
against the Chief Minister and the other 
Ministers ig against -individuals and aot 
against the State of Karnataka. There 
being no dispute between - the Govern- 
ment of India and the State, a prelimin- 
ary objection was taken that the suit was 
not maintainable under Art. 131 of che 
Constitution. The various pleas put fr- 
ward by the plaintiff were denied anc it 
was submitted that the impugned ‘nofifi- 
cation was well within the powers of ihe 
Central Government and that there had 
been no infringement or interference 
with the State’s executive functions. 


244. On the pleadings the following 
issues were framed: 

J. Is the suit maintainable ? 

2. Ig the impugned notification u_tra 
vires the powers of the Central Govern- 
ment under S. 3 of the Commissions of 
Inguiry Act ?.- 

3, Tf S, 3 of the Commissions of In- 
quiry Act authorises the Central Govern- 
ment to issue the impugned notificat.on, 
is the section itself unconstitutional ? 

245. The main question involved in 
the suit is one of Centre-State relatzon- 
ship and whether the impugned notifca- 
tion is within the powers of the Censral 
‘Government under S. 3 of the Commis- 
sions of Inquiry Act. Though cerain 
allegations are made in the plaint -hat 
the impugned order was mala fide it was 
not pressed during arguments. So also the 
power of the State Government to ap- 
point a Commission of Inquiry is not 
challenged, It is therefore not necessary 
to go into the reasons which induced the 
State Government to appoint ʻa Comnis- 
sion of Inquiry. Before dealing with the 
various contentions of the counsel on be- 
half of the State and the Central Govern- 
ment it ig necessary to set out the beck- 
ground and the relevant provisions of the 
Constitution dealing with the Cen:re- 
State relationship and the scope of the 
Commissions of Inquiry Act, 1952. - 

246. The British Crown assumed 
sovereignty over India from East Irdia 
Company: in 1858 and the British Parlia- 
ment enacted the first statute for the 
Governance of India Act, 1858 (21 & 22 
Vict., 106). .The Act provided abso ute 
imperial control without any popular 
participation in the administration of 
the country. The powers of the Crewn 
were exercised by the Secretary of S-ate 
for India assisted by a Council of Məm- 
bers. Subsequently the Indian Courcils 
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Acts, 1861, 1892 and 1909 were passed 
Later on the Government of India Acts, 
1912 and 1915 were passed by the Bri- 
tish Parliament. 

247. The Government of India Act, 
1919, was the first step taken by the 
British Government ` for increasing the 
association of Indians in every branch of 
administration and the gradual develop- 
ment of self-governing institutions with 
a view to progressive realisation of res- 
ponsible Government’ in British India. 
The Government of India Act, 1919 intro- 
duced for the first time dyarchy in the 
Provinces. The Central subjects were ex- 
clusively kept under the control of the 


Central Government. The Provincial 
subjects were divided ‘into ‘transferred’ 
and ‘reserved’ subjects. Transferred 


subjects were administered by the Gov- 
ernor with the aid of Ministers while 
reserved subjects were administered by 
the Governor and his Executive Council 
without any responsibility to the Legis- 
lature. By Devolution Rules made under 
the Government of India Act, 1919 a 
separation of the subjects of adminis- 
‘tration into Central and Provincial was 
made. To some ' extent the relation of 
Central control over the Provinces was 
relaxed, Under the Act of 1919 the Pro- 
vinces were delegates of the Centre 
and the Central legislature retained the 
power to legislate for the whole of India 
relating to any subject. The passing of 
the Government of India Act, 1935 intro- 
duced for the ‘first time a change in the 
form of the Government i.e. the Govern- 
ment which was unitary under the Gov- 
ernment of India Act, 1919 gave way to 
a federation with the Provinces and the 
Indian States as the units. Under the uni- 
tary system the Provinces ‘were under 
the administrative as well as the legis- 
lative control of the Central Govern- 
ment, The Governor-General in Council 
was the keystone of the whole constitu- 
tional edifice and the British Parliament 
discharged its responsibility through the 
Secretary of State and the Governor- 
General in Council. 


248. The intention of the Government 
of India Act, 1985 was to unite the Pro- 
vinces and the Indian States into a fede- 
ration under the Crown, The unitary 
State was to be broken into a number 
of autonomous Provinces deriving their 
authority directly from the Crown in- 
stead of from the’ Central Government 
and then building ‘them up into a federal 
structure ‘in which both the Federal and 
Provincial Governments would get powers 
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directly from the Crown. The basis of the 
change is the resumption into the hands 
of the Crown all rights, authority and 
jurisdiction in or over the territories of 
the British India and redistribution of 
the ‘powers between the Central Govern- 
ment and the Provinces. Though the 
federal structure contemplated under the 
Government of India Act, 1935 did not 
come into existence as the Indian, States 
refused to join the federation, so far as 
the Provinces were concerned it took 
effect, The Government of India Act, 
_ 1935 divided legislative powers between 
‘the Central and the Provincial Legisla- 
tures and within its defined sphere, the 
Provinces were no longer delegates of the 


Central Government but were auto- 
nomous units of administration. The 
Government of India assumed the role 


of the federal Government. With regard 
to Provincial Governments the executive 
authority of the Provinces was exercised 
by the Governor on behalf of the Crown 
and not as a subordinate of the Gover- 
nor-General, with the advice of Minis- 
ters responsible to the Legislature. .In 
the Centre the executive authority was 
vested with the Governor-General. and 
with regard to reserved subjects, defence, 
external affairs, etc. the Governor-Gene- 
ral was to act in his discretion, with the 
help -of counsellors appointed by him 
without being responsible to the Legis- 
lature. Governor-General. was to act on 
the advice of the Council of Ministers 
who were responsible to the Legislature 
with regard to subjects other than re- 
served subjects. The Governor-General 
was to act under the control and direc- 
tions of the Secretary of State regarding 


his special responsibilities. The Govern- . 


ment of India Act, 1935 distributed the 
powers between the Federal Legislature 
and the. Provincial Governments by 
having (i) Federal List over which the 
Federal Legislature had exclusive powers 
of legislation; (ji) A Provincial List over 
which the Provincial Legislature had ex- 
clusive jurisdiction; and (iii) A Concur- 
rent List over which both the Federal 
and Provincial Legislatures had compet- 
ence. The Federal law prevailed over a 
Provincial law if there was any repugn- 
ancy and the residuary power of’ legisla- 
tion under the 1935 Act vested with the 
Governor-General. Under the scheme, 
the legislative powers of both the 
Central and Provincial Legislatures were 
subject tp various limitations and either 
of them was not a sovereign legislature. 
Another feature of the 1935 Act was that 
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the Federal Court was set up mainly for ° 
determining the disputes between the 
units and the federation, The separation 
of legislative powers as Federal, Provin- 
cial and Concurrent Lists and the divi- 
sion of powers between the Centre and 
the Provinces and the setting up of the 
Federal Court under the 1935 Act were 
all adopted in the Constitution of India. 


249. The Indian Independence Act, 
1947 was passed as an interim measure 
before the coming into force of the 
Constitution. The object of the Indian 
Independence Act, 1947 as amended by 
Adaptation Orders was to make provi- 
sions for an interim Constitution until 
the Constituent Assembly could draw up 
a future Constitution. Indian Indépen- 
dence Act, 1947 altered the constitutional 
position by declaring that with effect 
from August 15, 1947 the suzerainty vf 
the British Crown over the Indian States 
would lapsé and from that date United 
Kingdom would cease to have any res- 
ponsibility in respect of the Government 
of the territories included in British 
India. The Central Legislature of India 
ceased to exist from August 14, 1947. 
The Constituent Assembly came into 
existence for framing of the Constitution 
and also functioned ag the Central Legis- 
lature of the Dominion. The new Consti- 
tution adopted the bulk of the provisions 
of the Government of India Act, 1935. 
The provisions relating to distribution 
of powers between the units and the 
Centre were adopted and in fact- extend- 


‘ed, The Constitution-makers gave up the 


unitary bias and adopted detailed provi- 
sions regarding the distribution of powers 
and functions between the Union and the 
States in all aspects of their administra- 
tive and other activities. Inter-State re- 
lations, co-ordination and adjudication of 
disputes amongst the States were also 


. provided for, 


250. The Indian Constitution cannot 
be described as a Federal Constitution 
as the Indian Federation ig not a result 
of an agreement by various States and 
the territorial integrity of the States is 
not guaranteed es the territories of the 
States. can be changed or a State com- 
pletely abolished under Art. 4.of the 
Constitution. But it has to be borne in 


. ming that after the lapse of paramountcy 


of the British Crown, the Indian States 
acceded: to the Dominion of India were 
brought within the Union envisaged by 
the Constitution. The Indian’ States 
which..acceded tg ‘the Dominion were 
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brought .under the, federal system on the 
wame footing as other. units of the Fede- 
ration, namely the Provinces. The posi- 
tion of the States in the Constitution is 
in several respects subordinate to. the 
Central Government in that the forma- 
tion of the federation wag not as a result 
of any treaty between the States and 
the Federation, and that the State may 
be reformed or altogether eliminated 
under Art. 4 of the Constitution. Though 
the Constitution divides executive power 
between the Union and the States, the 
States are bound to execute certain direc- 
tions of the Union. The executive power 
regarding the laws made by the Union 
in the Concurrent subjects will be exer- 
cised by the States unless the Parlia- 
ment directs otherwise and as’ regards 
the Union subjects the Union may dele- 
gate its executive functions to a State 
either by legislation by Parliament or by 
consent of the. State Government. It is 
a duty of the State to execute the Union 
law and the executive power of the 
State must be exercised in such manner 
as not to interfere with the executive 
power of the Union and the State shall 
be under the direction of the Union re- 
garding the Union laws. The failure of 
the State to carry out the directions of 
the Union would empower the Union tc 
supersede the State Government by as- 
suming to itself the powers of the State 
Government. These features make the 
Constitution strictly not a federa: 
Constitution, It has been variously called 
as quasi-federal or federal in structure 
or federal system with a strong Central 
bias, But whether the Constitution is 
recognised as federal or not the position 
of the States ig distinctly recognisec. 
Under Art. 1 of the Constitution of Indic, 
India shall be a Union of States. With- 
out States there can be no Union. Histc- 
tically as the Princely Indian States 
joined the Union and for other reasors 
the State as an entity was recognised. 
The Constitution is the source of power 
for the Union as well as the States. 
While under the Government of India 
Act, 1935 the source of power for tre 
Federal and the Provincial Government 
was the Crown, under the Constitutim 
of India, the source of power for tke 
States as well as the Union is the Consti- 
tution. In its own field ie. as regards the 
power conferred on the State, it is supr2- 
me so also the Central Governmert. 
But in determining what are the powers 
of the Union and the State one has io 
look. into the.-Constitution .and nowheze. 
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else, The States are not the délegates of 
the Central Government and the Central 
Government cannot exercise any power 
over the State which is not provided for 
in the Constitution, 


251. Part V of the Constitution Jels 
with the Union. Chapter I deals with the 
Executive, Chap. II with Parliament, 
Chap. III with Legislative Powers of the 
President, Chap. IV the Union Judiciary 
and Chap. V with the Comptroller and 
Auditor-General of India. Part VI of the 
Constitution deals with the States. Chap- 
ter I is General, Chap. II deals with the 
Executive, Chap. II with the State 
Legislature, Chap. IV with Legislative 
Power of the Governor, Chap. V with 
the High Courts in the States and Chap- 
ter VI with Subordinate Courts. Part XI 
deals with the Relations between the 
Union and the States. Chapter I of 
Part XI deals with Legislative Relations 
and distribution of Legislative Powers 
while Chap. II deals with Administrative 
Relations between the Union and the 
States. A few of the Articles in ` these 
Chapters will be referred to in detail 
later. But it is sufficient at this stage to 
note that while Part V is assigned to 
the Union executive and Part VI to the 
States, Part XI deals with the Relations 
between the Union and the States. The 
distribution of powers between the Union 
and the States can be discerned from the 
variovs provisions of the- Constitution. 
A machinery is also provided for, for 
settling their disputes in the Constitu- 
tion. In the distribution of powers it is 
clear there is strong tilt in favour of the 
Union. According to the Constitution, 
the Union can assume powers of the 
State Government by taking over the 
State Administration under certain con- 
tingencies provided for in the Consti- 
tution. But the Union Government can- 
not claim any power which is not vest- 
ed in it under the provisions of the 
Constitution. There is no overriding 


„power with the Union Government. It 


cannot deal with the State Government 
as its delegate, for the source of power 
for the Union as well as the State, is the 
Constitution and the Union Government 
cannot claim any powers over the State 
which are not found in the Constitution. 


252. The nature of our Constitution 
has been discussed by the Supreme Court 
in a few decisions which may be referred 
to at this stage. In Atiabari Tea Co. Ltd. 
v. The State of Assam, (1961) 1 SCR 809: 
(AIR: 1961 SC 232), Gajendragadkar.J. as. 
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served: 


-"We must advt a realistic PE 
and béar.in mind the- essential features 
of the separation of powers on ‘which 
oir Constitution rests, It is a federal 
Constitution which we are interpreting, 
and so the impact of Art. 301 must be 
judged accordingly.” i 
The matter -was dealt with by S. K. 
Das J. in the Automobile ` Transport 
(Rajasthan) Ltd. v. The State of Rajas- 


he then was in So Art, 301 ob~ 


than, (1963) 1 SCR 491: (AIR 1962 SC 
1406). The leatned Judge after tracing 
the history of the indian Constitution 


observed (at pp. 1415- 1416 of AIR SC): 

"The. evolution of .a° federal structure 
or a quasi-federal structure necessarily 
involved, in the context of the conditions 
then prevailing, a distribution of powers 
and a basic part of our Constitution re- 


lates to that distribution. with the three. 


legislative lists in the Seventh Schedule. 
The Constitution itself says by Art. 1 
that India is a Union of States and. in 
interpreting the Constitution one must 
keep in view the essential structure of 
a federal or quasi-federal Constitution, 
namely, that the units of the Union have 
also certain powers as has the Union 
itself.” l 
The learned Judge further observed : 

“In evolving an. integrated policy on 
this subject our Constitution-makers 
seem to have kept in mind three -main 
considerations which may be broadly. 
stated thus:: first, in the larger interests 
of India there. must be free flow of ‘trade, 
commerce and intercourse both inter- 
State ‘and intra-State; second, the. re« 
gional interests must not be ignored. alto~ 
gether; and third, there must be a- power 
of intervention by the Union in:any case 
of crisis to deal with particular problems 
that may arise in any part of India.” 
The learned Judge concluded ? 

- "Therefore, in ‘interpreting 
vant articles in Part XIII we must have 
regard fo: the general scheme of the 
Constitution of India with special refer- 
ence to Part III (Fundamental Rights), 
Part XII (Finance, Property etc, con- 
taining . Arts, 276 and’ 286) end their 
inter-relation to Part XIII in the context 
of a federal or quasi-federai Constitution 
in which the States have certain powers 
including the. power. 
for their purposes by. taxation.” 

The decision is clear authority for ` the 
proposition that the essential structure 
of Indian Government is of federal or 


the ciel 


to raise revenues . 
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quasi-federal character, ‘the. units having! 
alse certain powers as. the Union itself. 


253. On this aspect the learned ` Sol- 
citor-General very, strongly relied on 
certain passages in State of West Bengal 
v. Union of India, (1964) 1 SCR 371: 
(AIR 1963 SC 1241), ` in .the majority 
judgment delivered by Sinha © J. 
Referring to Art. 4 of the Constitution 
which empowers the Parliament by legis- 
lation to alter the territory of the State 
or abolish it altogether, Sinha ‘C. J, ob- 
served (at p, 1255 of AIR): a 

“When the Parliament is invested 
with authority to alter the boundaries 
of any State and to diminish: its. areas so 


ag: to even destroy a. State with all its. 


power and authority, it would be diffi- 
cult. to hold that the Parliament. which 
‘is: competent _ to destroy a. State is, on 
account. of.some assumption as to abso- 
lute: sovereignty of the State, incompe- 
tent effectively to acquire by legislation 
designed for that. purpose the property 
owned by the State for Governmental 
purposes, 

The learned Chief Justice. further: ob- 
served that. i 

_ “Even if the Constitution were held: ta 
be a federal and the States regarded qua 
the Union as sovereign the power of the 
Union to legislate in respect: of the pro~ 
perty situate in the State’ would remain 
unrestricted.” 

The Court was corsidering’ an: Acf 
passed by the Parliamént, the Coal Bedr- 
ing Areas (Acyuisition and -Develop- 
ment) ‘Act, 1957, enabling the Union of 
India to acquire certain coal ‘bearing 
areas in the State of West Bengal. The 
State filed a suit contending that the Act 
did not apply to lands vested in ot 
owned by the State and that if it applied | 
to- such’ lands the Act’ was. beyond the 
legislative competence of the Parliament. 
The. decision as far as it holds that even 
if the Constitution were held to be a 
federal Constitution and the States re- 
garded qua the Union as. sovereign, the 
power of the Union to legislate in’ res- 
pect of the’ property. would remain une 
restricted, thay be right as falling within 
the power of the Parliament under En~ 
_try 42, List IIT and. Entries 52 and 54 of . 
“List I. But’ with very great respect the ' 
observation that ~ 

“the Constitution . of India is not truly 
Federal in character......that- ‘only ‘those 
_ powers which are concerned’ with the 
regulation of local problems: are vested 
in the. States.” ER : ; 
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is not in accordance. with the decisions 
of this Court in’ -Atiabari Tea Co. Lid. v. 
The State of Assam, (AIR 1961.SC 232) 
end the Automobile Transport ' (Rajas- 
than). Ltd, ` v. ‘The 
{AER 1962 SC 1406) which is a°-decision 
of a Bench of seven Judges of this Court. 
The observation of the Court that from 
the powers conferred on the Parliament 
under Art. 4 it cannot be held that it is 
incompetent for the Parliament to ac- 
quire by ‘legislation the property ownet 
by the ‘States on the theory of the abso- 
Inte govereignty of the States, cannot be 
understood as having laid down that the 
States have no sovereignty even in their 


own ‘sphere or that Parliament has. any . 


overriding or supervening powers, The 
observation of Subba Rao J. as he ther 
wes in ithe dissenting judgment ‘that the 
Indian Constitution accepts the federa: 
concept and distributes the sovereign 
powers between the co-ordinate consti- 
tutional entities, namely, the Union and 
the States and that this concept implies 
that ‘one cannot encroach upon the. Gov- 
ernmental functions or instrumentalities 
‘of the other, unless the Constitution ex- 
pressly provides for such interference, is 
ån accordance with the accepted view of 
‘this ‘Court. It is unfortunate that the ear- 
lier decisions, of this - Court in Atiabari 
Tea Co. ‘Ltd. v. The State of Assam ard 
the Automobile Transport (Rajasthar) 
Ltd, v. ‘The State of Rajasthan were net 
‘brought to the notice of the Gourt. In 
Special Reference No. 1 of 1964: (1965) 
1:SCR 413: (AIR 1965 SC 745), dealing 
‘with the Centre-State relationship this 
Court observed (at p. 762 of ATR): 
“Our Legislatures have undoubtedly 
plenary powers, but these powers are 
controlled ‘by the ‘basic concepts of the 
written Constitution itself and can Je 
exercised within the legislative fields 
glotted to their jurisdiction by the three 
‘Lists under the Seventh ‘Schedule; tat 
beyond the Lists, the Legislatures em- 
not travel, They can no doubt exercise 
their plenary legislative authority and 
discharge ‘their legislative functions by 
‘virtue of the powers conferred on them 
by the relevant provisions of the Consi- 
tution; but the basis of the power is fhe 
‘Constitution itself. 
tive supremacy of ‘our Legislatures in- 
cluding the ‘Parliament is normally ccn- 
‘trolled by the provisions contained in 
‘Part TI of ‘the Constitution. Tf the Legis- 
atures step ‘beyond the legislative fie.ds 
assigned to them or acting within their 
wespective fields, they trespass on the 


State of Rajasthan, . 


Besides, the legisla-. 
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fundamental rights of the citizens in: a 
manner not justified by the relevant 
articles dealing with the said fundamen- | 
tal rights, their legislative actions . are 
liable to be struck down by Courts: in 
India. ‘Therefore, it is necessary to. re~ 
member that though our Legislatures 
have plenary powers, they function. with- 
in the limits. prescribed by the material 
and relevant provisions of the Consti- 
tution,” , 

It was further observed: 

“In a democratic country governed by 
a written Constitution, it is the Consti- 
tution which is supreme and sovereign. 
H is no doubt true that the Constitution 
itself can be amended by the Parliament, 
but that is possible because Art. 368 of 
the Constitution itself makes a provision 
in that behalf arid the amendments of 
the Constitution can be validly made only 
by following the procedure prescribed 
by the said article.: That shows that 
even when the Parliament purports to 
amend the Constitution, it has to comply 
with the relevant mandate of the Con- 
stitution itself” 


254. The political dee of 
British India’ took the form: of dismantl- 
ing a unitary Constitution and intro- 
ducing a federal scheme through Devo- 
lution Rules and the .Government of 
India Act, 1935. Our Constitution accept- 
ed a federal scheme though limited in 
extent having ‘regard to the’ regional 
interests, resourcés, language and other 
diversities ` existing in the vast sub- 
continent. These facts have been taken 
into account by the Constitution-makers 
and a limited federalism was made a 
part ‘of the Constitution by Art. 1 itself 
providing that India shall be a Union of 
States.’ Effect is given to this intention 
by separation of the Lists and by pro- 
viding legislative and executive power to 
the Union and the States in separate 
chapters of the Constitution. This prin- 
ciple has been accepted by the Supreme 
Court in the decisions in Atiabari Tea 
Co. Lid. v. The State of Assam (AIR 
1961 SC 232) and the Automobile Trans- 
port (Rajasthan) Ltd. v. The State of 
Rajasthan (AIR 1962 SC 1406) cited 
earlier. . The observations made in the 
West Bengal’ case (AIR 1963 SC 1241) 
(Supra) which have . been referred to 
already are. not in conformity with the 
otherwise ‘consistent view of the. Supreme 
Court that the Constitution is supreme 
and that the Union as well as the States 
will have to trace their powers from the 
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provisions of the Constitution and that 
the Union is not supreme and the States 
are not acting as delegates of the Union. 


255. It may be useful to refer to the 
views expressed by the Supreme Court 
in the Kesavananda (1973) Supp SCR 1 : 
(AIR 1973 SC 1461) and Election (1976) 
2 SCR 347 : (AIR 1975 SC 2299) cases 
on this subject. The question that arose 
in those cases was how far the Consti- 
tution could be amended. In Kesava- 
nanda case, the majority was of the view 
that the basic structure of the Constitu- 
tion cannot be amended. The Election 
case proceeded on the basis of Kesava- 
nande’s case that the basic structure 
could. not be amended. The learned 
counsel for the plaintiff Mr, Lal Narain 
Sinha made it very clear that he is not 
inviting the Court to find any undefined 
basic structure but is confining his argu- 
ments to point out that the federal struc- 
ture in the limited sense is an integral 
part of the Constitution and that the 
Union Government is not supreme and 
it has no power apart from what is 
found in the Constitution. In Kesava- 
nanda case it was held by the majority 
that Art. 368 does not enable the Parlia- 
ment to alter the. basic structure or the 
framework of the Constitution. Chief 
Justice Sikri in discussing as to what is 
the basic structure of the Constitution 
held that it consisted of (1). Supremacy 
of the Constitution, (2). Republican and 
democratic form of Government, (3) Se- 


culer character of the Constitution, 
(4) Separation of powers between legisla- 
tures, executive and judiciary, and 


(5) Federal character of the Constitution. 
For the purposes of the present discus- 
sion it is unnecessary to go into the ques- 
tion as to whether the federal structure 
as found in the Constitution .could be 
amended or not as it is sufficient to note 
that it is recognised that the States do 
constitute an integral part of the ,Consti- 
tution having their legislative and execu- 
tive powers and that these powers cannot 
be interfered with by the Union Govern- 
ment unless in accordance with the 
provisions of the. Constitution. 

256. Before dealing with the position 
of the States in the Constitution, it has 
to be borne in mind thet in the distribu- 
tion of powerg between the Union and 
the States there is a strong bias in favour 
of the Union. In the event of an Emer- 
gency the federal Government can con- 
vert itself into a unitary one. The Union 
Government can supersede the State 
-Government which refused to- carry out 


‘its directions as are. authorised under 


Art. 365 of the Constitution. While the 
Union Government is given powers to 
give directions in certain: specified mat- 


. ters under Articles 256 and 257, when a 


Proclamation of Emergency is made 
under Art. 352, the power of the Union 
executive to give directions to the State 
Government will extend to any matter 
and the legislative power of the Union 
Parliament will extend to matters in the 
State List under Art; 250. There are 
provisions in the Constitution conferring 
wider powers on the Union in case of 
Financial Emergency. The executive 
authority of the Union becomes enlarged 
enabling the Union to give directions to 
the State requiring financial discipline. 
The Union Parliament can assume the 
legislative powers over any subject in- 
cluded in the State List by a Resolution 
under Art. 249 if such legislation is 
necessary in the national interest. When- 
ever the State Government cannot be 
carried out in accordance with the provi- 
sions of the Constitution the President 
is empowered to take over and the Union 
can assume the executive and Legisla- 
tive powers of the State under Art. 356. 
Though there is a division of powers 
between the Union and the States there 
is provision for control by the Union 
Government both. over the administra- 
tion and legislation of the State. These 
are provided for under Art. 201 which 
empowers the President to disallow any 
State Legislation which is reserved for 
his consent. A duty is cast upon the 
States by the Constitution under Arts, 256 
and 257 to execute the Union laws. The 
executive power of every State shall be 
So exercised ag not to interfere with the 
executive power of. the Union and that 
in these matters the States shall be 
under the directions of the Union, These 
powers are specifically mentioned in the 
Constitution and it is not disputed that 
the Union Government can exercise them. 


257. The question that arises for con- 
sideration ig whether the Union Govern- 
ment can order an inquiry into the Gov- 
ernmental functions of the State which — 
is not specifically conferred on the Union 
by the Constitution. The preliminary 
objection of the Union Government that 
it is not the State but only the Govern- 
ment of the State or the Ministers that 
are aggrieved will be dealt with in due 
course. The position of the States is 
indicated in Art. 1 which declares that 
India shall be’ a Union -of States 
and the . States and the territories 


a 
la 


1978 | 
thereof shall be as specified in the First 
Schedule and the territory of India shall 
comprise the territories of the States, 
the Union territories. and such other 
territories as may be acquired. Part VI 
of the Constitution deals with the States. 
Art. 154 (1) vests.the executive power of 
the State in the Governor and provides 
that it shall be exercised by him either 
directly or through officers subordinate 
to him in accordance with the Consti- 
tution, Art. 162 provides that subject tc 
the provisions of the Constitution the 
executive power of the State shall ex- 
tend to the matters with respect to whic: 
the Legislature of the State has power 
to make laws. There is a proviso to Art 
162 which provides that in any matte? 
with respect to which the Legislature of 
a State and Parliament have power to 
make laws, the executive power of the 
State shall be subject to, and limited by, 
the executive power expressly conferred 
by this Constitution or by any law mad2 
by Parliament upon the Union or autho- 
rities thereof. Art. 163 provides thet 
there shall be a Council of Ministers 
with the Chief Minister at the head to 
aid and advise the Governor in the exer- 
cise of his functions, except in so far 9 
he is by or under this Constitution re- 
quired to exercise his functions or any 
of them in his discretion. Under Art. 1€4 
the Chief Minister shall be appointed Ly 
the Governor and the other Ministecs 
shall be appointed by the Governor cn 
the advice of the Chief Minister. It 
further provides that the Ministers shell 
hold office during the pleasure of tke 
Governor and the Council of Ministers 
shall be collectively responsible to tke 
Legislative Assembly of the State. Cha- 
ter III deals with the State Legislature. 
Art, 168 relates to constitution of legisla- 
tures in the States. This Chapter con- 
fers executive power of the State in tre 
Governor who shall exercise it with me 
aid and advice of the Council of Minis- 
ters with the Chief Minister at the heed. 
It is also provided that the executive 
power of the State shall extend to mat- 
ters with respect to which’ the legisla- 
ture of the State has power to maxe 
laws. So far as the executive and 
legislative power of the State is concern- 
ed it is absolute subject only to the other 
provisions of the Constitution. Part XI 
of the Constitution deals with relations 
between the Union and the states: Ch I 
with legislative relations and Ch. II with 
administrative . relations . between he 
Union and the States. 
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the distribution of legislative power 
between the Union and the States has 
been taken over from the Government 
of India Act, 1935 and Arts. 245 and 246 
more or lesg reproduce Sections 99 and 
100 of the 1935 Act. Article 245 (1) 
provides 

“Subject to the provisions of this Con- 
stitution, Parliament may make laws for 
the whole or any part of the territory of 
India, and the Legislature of a State 
may make laws for the whole or any 
part of the State.” 


Art. 246 conferg on the Parliament the 
exclusive power to make laws with res- 
pect to any of the matters enumerated 
in List I of the Seventh Schedule. The 


_Legislature of the State has exclusive 


power to make laws for the State in res- 
pect of any matters enumerated in List 
II ie, State List. The Parliament and 
the Legislature of the State shall have 
power to make laws with respect to any 
matter enumerated in List HI ie. Con- 
current List. It is important to note 
that the powers conferred under Articles 
245 and 246 are subject to the provisions 
of the Constitution. Therefore the laws 
made by a Legislature may not be valid 
for either lack of jurisdiction in respect 
of the subject matter or on the ground 
that they violate the provisions of the 
Constitution, The residuary power of 


-legislation is conferred on the Parliament 


under Art. 248 which provides that the 
Parliament has exclusive power to make 
any law with respect to any matter not 
enumerated in the concurrent List or 
in the State List. Under Art. 246 (1) 


and (2) and Article 254 (1) when 
a State law is in conflict with a 
State (sic) (an existing-Ed.) law or 


repugnant to Union law which Parlia- 
ment is competent to enact the Union 
law shall prevail and the State law shall 
be void to the extent of repugnancy. 
But an attempt should be made to: see 
whether the conflict could be avoided 
by construction. If a reconciliation is 
impossible only then the federal power 
should prevail. Article 248 (1) and Entry 
97 in List I of the Seventh Schedule 
make it clear that the residuary power 
is with the Parliament and when a mai- 
ter sought to be legislated is not includ- 
ed in List II or List III the Parliament 
has power to make laws with respect to , 
that matter or tax. But function of the 
Lists is not to confer powers on the 
Legislature. They only demarcate the 
legislative field. The federal Court in 
The Governor-General in Council v. The 
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Raleigh Investment Co., 1944 FCR 229 
at p. 261. : (AIR 1944 FC: 51. at p. 62), 
observed: that mo i 


“the purpose of the List was not to, 
create or confer, power but only to distri- 
bute to federal’ and) provincial legisla- 
tures the powers which had been confer- 
red’ by: Ss. 99: and’ 100 of the Act.” 
While- approving; the observations of the 
Federal’ Court in Union of India v. H. S. 

- Dhillon, (1972) 2' SCR 33; (AIR 1972 SC 
1061), the ‘majority for whom | ‘Chief 
Justice Sikri spoke held’ that 

“It (Art: 248) is framed in the’ widest 
possible terms: Or its: terms. the ‘only’ 
questiom to be: asked is: Is the matter 
sought to be legislated’ included--in List 
IT or in List III or ig the tax sought. to 
be: levied? mentioned: im List IT or in List. 
HI? No questiom has: to be asked about 
List I. Tf the answer is in the negative, 
then: it follows: that Parliament has. power 
to make Jaws with respect- to that. 
matter or tex.” pet ae a 
But. this observation does not decide the 
question. whether the residuary legisla- 
tive. power of the Union includes. a right 
to direct inquiry into. the governmental 
fiinctions. of the State for as- laid down 
by. the Federal Court in. the Governor- 
General in. Council’ v. The Raleigh In- 


vestment. Co. the purpose of the: Lists. 


„is. not. to. create. or confer powers’. and: 
the powers: conferred. under Articles 245 
and. 246 are subject. to the provisions of 
the Constitution, As there is. no provi- 
sion in. the: Constitution. conferring on the. 
Union: the power. ta: supervise the Govern-. 
mental functions of the: State. the. refer- 
ence to. the Lists will not solve the 
problem: z =a A 


258: The crux of the controversy is 


while: the Karnataka State would contend 
that relation betweem the Union and the 
States is a subject matter’ of the Consti- 


tution’ and’ is not @ subject covered by 


any of the three Lists, the’ contention 
on behalf of the Union Government is 


that the notification does not contravene. 
` any of the specific provisions of the Con-: > 


stitution: and as such ‘the legislative com- 
petence of the Union cannot be ques- 


tioned. While om behalf of the State of, 


Karnataka it is submitted thet the power 
to inquire into the conduct: of a Minister 
who is: responsible to the Legislature ‘is 
only with the Legislature of the State, 
the submission on ‘behalf of the Union 


is that the power of the Union is not, 


specifically taken away by any of the 
provisions of the Constitution and -there- 


A.I. R. 


fore. the contemplated inquiry is within 
the competence of the powers of the 
Union. According to the Solicitor, the 
Tight question to ask is i 
“Does the legislation provide for some 
matter which runs counter to or is in- 
consistent with or brings about a change 
in the existing :provisions of the Consti-~ 
tution in such manner that the original 
and: the amended provisions ‘are different 
and inconsistent?” ve ee 
If it-does so then'it can be regarded as 
amendment howsoever it may be brought 
ebout i.e. by addition, variation or repeal. 
At the same time mere enactment of 
provisions which are not in any manner . 
qualitatively inconsistent with the exist- 
ing -provisions' of the Constitution but 
deal with certain ‘aspects of - legislative 
topics or a Constitutional subject, does 
not postulate exercise’ of constituent 
power for amendment of the Constitu- 
tion. In support of his contention that 
unless an express provision of the Con- 
stitution is contravened the lew: can not 
be .questioned on the grcund of implied 
prohibition the learned counsel relied on 
Webb v. Outrim, 1907 AC 81. The ques- 
tion that arose for decision by the Privy 
Council in that..case was whether the 
respondent, an officer of the Australian 
Commonwealth, ~ resident in Victoria and- 
receiving his official. salary in-that State, 
was liable to be-assessed in respect. there- 
of for income tax imposed by an Act 
of the Victorian Legislature. It was nat 
contended before the Court that the res- 
triction on the powers. of the Victoria 
Constitution is enacted by any express 
provision of the Commonwealth Consti- 
tution Act but was argued that inasmuch 
as the imposition of an income-tax might 
interfere with the free exercise of the 
legislative or executive power of the 
Commonwealth, such interference must 
be impliedly forbidden .by the Constitu- 
tion of the Commonwealth, although no 
such! express prohibition can be foun 
therein: The Court held: | i ; 
“The enactments to: which attention 
has been directed do not seem to leave 
any room for implied prohibition.” 


‘It was furtherheld that - 


“It is impossible to suppose that the 
question now in debate was left to be 
decided. upon an implied ' prohibition 
when the power to enact laws upon. any 


‘subject whatsoever was before the Legis- 


lature,” . o a 
The basic principles of .canstruction of 
the Constitution are laid down by Lord 
Selbourne in R. v, Burah, (1878) 3 AC 889, 
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which are accepted and applied by 
Earl Loreburn L. C. in Attorney-General 
for the Province of Ontario v. Attorney- 
General for the Dominion of Canada, 
1912 AC 571 at p, 583. . The rule laid 
down in R. v. Burah is that i 

“when a question arises whether tke 
prescribed limits have been exceeded tre 
only way in which it can be done is ty 
looking into the terms of the instrumert 


by which affirmatively the legislative’ 


powers were created and by which nega- 
tively they are- restricted. If what has 
been done is legislation. within the genə- 
ral scope of the affirmative words which 
give the power, and if it violates ro 
express condition or restriction by which 
that power is limited, it is not for ary 
court of justice to inquire further, or <0 
enlarge constructively those conditions 
and restrictions.” 

In 1912 AC 571 it was held that 


‘if the text is explicit the text is cai- 

clusive, alike in what it directs and what 
it forbids. When the text is ambiguous, 
as, for example, when the words estab- 
lishing two mutually exclusive jurisd.c- 
tions are wide enough to bring a 
- particular power within either, recourse 
must be had to the context and scheme 
of the Act.” 
The decision of the Australian Hizh 
Court in The Amalgamated Society of 
Engineers v, The Adelaide Steamship 
Company Ltd., (1920) 28 CLR 129, in 
which it wag held that the doctrine of 
implied prohibition against the exercise 
of power once ascertained in accordar.ce 
with ordinary rules of construction was 
rejected by the Privy Council in Webb 
v. Outrim. 1907 AC 81. 


259. The decision in The State ol 
Victoria v. The Commonwealth of 
Australia 122 CLR 353, was referred to 
but as that decision reiterates: the prir.ci- 
ples laid down in R. v. Burah, (1878, 3 
AC 889 it is not necessary to refer to it. 
The principle laid down is that if what 
has been done is legislation within -he 
general words which give the power and 
if it violates no express condition or re- 
striction by which that power is limi-ed, 
then it is not for the court of justice to 
inquire but it cannot be understood as 
meaning that the word ‘express’ Coes 
not exclude (sic) (include?) what is 
necessarily implied. In Liyanage v. 


R. 1967 AC 259 the Privy Ccun- 
cil while interpreting the Consttu- 
tion of Ceylon held that the Constitu- 


tion did not expressly vest the jud-cial 
power exclusively in the judiciary out, 
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that fact was not decisive as the -scheme 
of the Constitution particularly the 
Provisions relating to the judiciary view- 
ed in the light of the fact that the judi- 
cial power had always ‘been vested in 
courts, held that the judicial power vest- 
ed exclusively in the judiciary. To the 
same effect is the decision of ‘this Court 
in The State of West Bengal v. Nripendra 
Nath Bagchi, (1966) 1 SCR 771 : (AIR 
1966 SC 447). The question that arose 
in that case was whether the inquiry 
ordered by the Government and conduct- 
ed by an Executive Officer of the Gov- 
ernment against a District and Sessions 
Judge contravened the provisions of 
Article 235 of the Constitution which 
vests in the High Court the control over 
the District Court and the courts sub- 
ordinate thereto. The Court construed 
the word ‘control’ used in Article 235 
as including disciplinary control or 
jurisdiction over District Judges. Rely- 
ing on the history which lay behind the 
enactment of these articles the Court 
came to the conclusion that ‘control’ was 
vested in the High Court to effectuate a 
purpose, namely, the securing of ‘the 
independence of ‘the subordinate judiciary 


` and unless it included disciplinary control 


as well, the very object would be frus- 
trated. It also took into account the 
fact that the word ‘control’ ‘is accompani- 
ed by the word ‘vest’ which is a strong 
word which showed that the High Court 
is made the sole custodian of fhe con- 
trol over the judiciary. The Court 
observed : 


“This aid to construction (the history 
which lies behind the enactment) is 
admissible because to find out the ‘mean- 
ing of a law, recourse may legitimately 
be had to the prior state of the law, ‘the 
evil sought to be removed and the pro- 
cess by which the law was evolved.” 
Though there is no express provision in 
the Article . conferring the disciplinary 
control and jurisdiction over the District 
Judge it was implied from the wording 
of the Article. Reading the decision of 
the Privy Council in Liyanege v. R. and 
the decision of this Court in the State 
of West Bengal v. Nripendra Nath 
Bagchi, the word ‘express’ in R. v. Burah, 
should be construed ag including what is 
necessarily implied. Taking into account 
the history and the scheme of the Con- 


„stitution, the safeguards in the Consti- 


tution regarding the States have neces- 
sarily to be implied. though it is conceded 
on behalf of the State of Karnataka ‘that | 
no particular provision of the Constitu- 
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tion hes been expressly modified, amend: 
ed or altered. 


_ 260.: The - extent of the executive 
power of the Union is found in Art. 73 
and that of the State ig given in Art, 162. 
In part XI, Chapter II, which deals with 
the administrative relations between the 
‘Union and the States Articles 256 and 
257 list the obligations of the States and 
the Union and control of the Union over 
the States in certain cases. Article 256 
provides that the executive power of 
every State shall be so exercised ag to 
ensure compliance with the laws made 
by Parliament .and any existing laws 
which apply in that State, and the exe- 
cutive power of the Union shall extend 
‘to the giving of such directions to a 
State as may appear to the Government 
of India to be necessary for that purpose. 
Under this Article it is obligatory on 
every State to so exercise its executive 
power as to ensure the compliance with 
the laws made by the Parliament and the 
executive power of the Union shall ex- 
tend to giving such instructions to the 
State as are necessary for that purpose. 
Article 257 (1) provides that the execu- 
tive power of every State shall be so 
exercised as not to impede or prejudice 
the exercise of the executive power of 
the Union, and the executive power of 
the Union shall extend to the giving of 
such directions to a State as may appear 
to the Government of India to be neces- 
sary for that purpose. Sub-article (2) 
extends the power of the Union to giving 
directions as to the construction and 
maintenance of means of communication 
declared in the direction to be of national 
or military importance; sub-article (3) 
extends the power of the Union to the 
giving of directions to a State as to the 
measures to be taken for the protection 
of the railways within the State. By 
42nd Amendment to the Constitution 
Art. 257-A was introduced by which 
Government of India is empowered to 
deploy any armed force of the Union or 
any other force subject to the control of 
the Union for dealing with any grave 
situation of law and order in any State. 
Sub-article (2) of Art. 257A provides 
that any armed force or other force or 
any contingent or unit thereof deployed 
under clause (1) in any State shall ‘act 
in accordance with such directions as 
the Governmént of India -may issue and 
shall not, save otherwise provided in 
such directions, be subject to the superin- 
zendence or- control: of the State -Govern- 
nent. or any officer or authority: subordi- 
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nate. to the.State Government. No re- 
liance was placed by the Government of 
India on any of its. inherent or over- 
riding powers. Except in cases referred 
to in Articles 256 and 257 and 257-A, the 
Constitution doeg not provide for the 
Union Government to give any direc- 
tions to the State Government. . Though 
under Article 355 it shall be the duty 
of the Union to protect every State 


“against external aggression and internal 


disturbance, it was thought a constitu- 
tional amendment was necessary to 
enable the Govt. of India to deploy 
armed forces to deal with grave situation 
of law and order. As there ig no speci- 
fic Article in the Constitution enabling 
the Union Government to cause an in- 
quiry into the governmental functions of 
the State the power cannot be assumed 
by ordinary legislation but resort must 
be had to a constitutionai amendment. 


261. In I. C. Golak.Nath v. State of 
Punjab AIR 1967 SC 1643, Wanchoo J. 
has stated, (at p. 1676), ` 


“The Constitution is the fundamental 
law and no law passed under mere legis- 
lative power conferred by the Constitu- 
tion: can affect any change in the Con- 
stitution unless there is an express power 
to that effect given in the Constitution 
itself. But subject to such express 
power given by the Constizution itself the 
fundamental law, namely the Constitu- 
tion, cannot be changed by a law passed 
under the legislative provisions contain- 
ed in the Constitution as all legislative 
Acts passed under the power conferred 
by the Constitution must conform to the 
Constitution. There are a number of 
articles in the Constitution which ex- 
pressly provide for amendment by law, 
as for example, 3, 4, 10, 59 (3). 65 (3), 73 
(2), 97, 98 (3), 106, 120 (2), 135, 137, 142 
(1), 146 (2), 148 (3), 149, 169, 171 (2), 186, 
187 (3), 189 (3), 194 (3), 195, 210 (2), 221 (2), 
225, 229 (2), 239 (1), 241 (è), 283 (1) and 
(2), 285 (2), 287, 300 (1), 313, 345, 373, 
Sch, V. cl. 7 and Sch, VI, cl. 21.” 


Art. 2 enables the Parliament by law 
to admit into- the Union, or establish, 
new States on such terms and conditions 
as it thinks fit and Art. 3 enables the 
Parliament by law to form new States 
and alteration of the areas or bounda- 
ries of any State and the names of the 
existing States. Article 4 provides that 
laws made under Articles 2 arid 3 ‘shall 
contain such provisions for the ‘amend- 
ment of the ` First’: Schedule and the 
Fourth ‘Schedule as may be riecéssdry to’ 
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give effect: to the provisions of the law 
and may: also contain such supplementa- 
incidental and consequential provisions 
as Parliament may deem necessary. Suk- 
article (2) of Art. 4 provides that no such 
law as aforesaid shall be deemed to he 
an amendment of the Constitution fcr 
the purposes of Article 368. So also 
Art, 169 (1) enables. the Parliament by 
law to provide for the abolition of tke 
Legislative Council of a State and Sub- 
article (3) provides that no such law as 
aforesaid shall be deemed to be «én 
amendment of the Constitution for tke 
purposes of Article 368. Similar provi- 
sions are found in Schedule V, cl. 7 ard 
Schedule Vi, cl, 21 where the law made 
by Parliament is deemed not to be en 
amendment of the Constitution for tke 
purposes of Art. 368. So far as the other 
Articles mentioned above are concerned 
the Articles themselves enable the Par- 
liament to make law for the purposss 
mentioned in the various Articles, Re- 
garding the Articles in which no power 
is conferred on the Parliament to make 
laws, Parliament cannot, add to the Con- 
stitution by ordinary law-making pro 
Cess, 

262. The Union Government reliad 
on Entry 94 in List I and Entry 45 in 
List JII in the Seventh Schedule as em- 
powering it to enact the Commissions of 
Inquiry Act, 1952, and to issue the im- 
pugned notification. Entry 94 in List I 
runs as follows: ` 

“94, Inquiries, surveys and statist.cs 
for the purpose of any of the matters in 
this List.” 

’ Entry 45 fn List TI, Concurrent List, 
fs as follows: 

“45. Inquiries and statistics for the 
purposes of any of the matters specif-ed 
in List II or list III.” : 

As Entry 94 in List I is confined to 
matters in List I the learned Solicitor 
rightly did not rely on that Entry but 
relied mainly on Entry 45 in List JIL 
Entry 45 enables the Union to make 
laws for inquiries for the purpose of any 
of the matters specified in Lists II & III 
i, e. State List and the Concurrent List. 
The question that arises is whether the 
word ‘inquiries’ would include the power 
to make inquiry into misuse 

` Governmental powers by the Chief 
Minister and the other Ministers of a 
State Government while in office. The 
golden rule of interpretation is that the 
words should be read in their ordinary, 
natural and grammatical meaning and 
in construing words in a 


of he ` 


Constituion: 
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conferring legislative power the most 
liberal construction should be put upon 
the words so that they may have effect 
in their widest amplitude. But this rule 
is subject to certain exceptions. If it is 
found necessary to prevent confict bet- 
ween two exclusive jurisdictions a res- 
tricted meaning may be given to the 
words, The Federal Court in Re the Cen- 
tral Provinces and Berar Sales of Motor 
Spirit and Lubricants Taxation Act, 1938 
(Central Provinces and Berar Act 
No. XIV of 1938) (in Re A Special Re- 
ference under Section 213 of the Govern- 
ment of India Act, 1935) 1939 FCR 18: 
(AIR 1939 FC 1) in construing the ex- 
pressions “duties of excise” in Entry 
45 of List I in the Seventh Schedule and 
“Taxes on sale of goods” in Entry 48 of 
List II i. e. the State List, held that the 
conflict could be resolved by giving the 
expression “duties of excise” a restricted 
meaning, namely that the duty of excise 
is a tax on manufacture or production of 
goods. Thus it is permissible to give a 
restricted meaning in construing the 
language of conflicting provisions, ìa 
State of Madras v. Gannon Dunkerley & 
Co. (Madras) Ltd. 1959 SCR 379: 
(AIR 1958 SC 560), it was held that 
though in construing a legislative entry 
widest construction must be put on the 
words used, as the expression “sale of 
goods” was a term of well-recognised 
legal import in the general law relating 
to the sale of goods and in the legisla~ 
tive practice relating to that topic, it 
must be interpreted in Entry 48, List II, 
Sch, 7 of the Act as having the same 
meaning as in the Sale of Goods Act. 
The rule that in construing the wordsin 
a Constitution most liberal construction 
should be put upon the words is not a 
universal rule as is seen from the judg- 
ment of Lord Blackburn in River Wear 
Commissioners v. Adamson, (1877) 2 AC 
743 where Lord Blackburn expressed his 
view that in interpreting the words, the 
object is to ascertain the intention ex- 
pressed by the words used and that the 
object of interpretation of documents 
and statutes is to ascertain “the inten- 
tion of them that made it,” Lord Coke 
in Heydon’s case ((1584) 3 Co. Rep. 7 a: 
76 ER 637) applied the principle ‘which 
was laid down by Lord Blackburn. In 
R. M. D. Chamarbaugwalla v. The Union 
of India, 1857 SCR 930: (AIR 1957 SC 
628), Venkatarama Ayyar J, cited with 
approval the rule in -Heydon’s case and 
added that the principles laid down are 
well-settled and have -been applied «in 
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Bengal Immunity, Co. Lid. v. State of 
Bihar (1955) 2 SCR 603:. (AIR 1955 SC 
661), and observed - that the legislative 
history of the impugned law showed 
that prize competitions involving - skill 
had presented no problems te the legis- 
latures, and that having regard to that 
history, and also the language used 
in the Act, the definition must, by con- 
` struction, be limited to prize competi- 
tions of a-gambling nature. Thus there 


o Gs. ample authority. for the. proposition 


that in interpretation of statutes the main 
object is to ascertain the ‘intention -of 
them that made it.” $ 


263. It is therefore necessary “ta väis- 
cern the intention of the Parliament. in 
enacting the Commissions of Inquiry 
Act, 1952, The inquiry ‘under Entry 45 
is for the purpose of any. of the matters 
specified in List II or List IIL It is seen 
that jnquiry into the misconduct in exer- 
cising governmental functions by the Chief 
Minister of a State cannot be discerned 
from any of the entries in List Ii or 
List II. Entry 45 is in the Concurrent 
List and if a law could be enacted by 
. the Parliament empowering | ‘the Union 
Government to conduct an ‘inquiry into 
the misuse of the governmental functions 
by a Minister of State, it’ cannot be 
denied that the State Government will 
have the power to legislate empowering 
the State to inquire into the misuse of 
Governmental powers | by a Union Mini- 
ster relating to matters in List I] and 
List IH, Obviously the powers conferred 
under Entry 45 cannot be construed in 
such manner, for it could never have 
been intended. Otherwise the result will 
not be conducive to the’ harmonious 
functioning of the Union and the States. 
This circumstance is a strong indication 
that Entry 45 in List III ‘inquiries’ 
should not be given a wide meaning ‘as 
conferring on the Union and the State 
Governments powers to enact a provision 
to embark on an enquiry ‘as to the 
misuse of the Governmental powers by 
the other, 

. 264. The provisions of the Comrilé- 
sions of . Inquiry : Act, 1952, Act 60. of 
1952 will now be. examined. The Pream-= 
ble of the Act, .is as follows:— 

“An Act. to provide for appointment of 
Commissions of Inquiry and for vesting 
euch Commissions.. with certain powers.’ 

‘Section 2 : defines -the “appropriate 
‘Government? as meaning the ‘Central 
Government in relation to'a Commission 
appointed by i to make an inquiry inte 


-ernment from ` 


ALE. 


any matter relatable to any of the en- 
tries enumerated. in list I or List II or 
List III in the Seventh Schedule to the 
Constitution and the State Government, 
in relation to a Commission appointed by 
it to make an inquiry into any matter 
relatable to any of the entries enumera- 
ted in List II or List III in the Seventh 
Schedule to the Constitution. Section 3 
(1) provides for the appointment -of 
Commission, It runs. as follows:— 

' “3, (1) The appropriate Government 
may, if it is of opinion that it is neces- 
sary so:to do, and shall, if a resolution 
in this behalf is passed by the House of 


the People or, as the case may be, the 
Legislative -Assembly of the State, by 


notification in the Official Gazette, ap- 
point a Commission of Inquiry for the 
purpose ‘of making an inquiry into any 
definite matter of public importance and 
performing such functions and within 
such time as’ may be specified in the 
notification, and. the Commission so ap- 
pointed shall make the inquiry ‘and per- 
form the functions accordingly:” 


The proviso to Section 3 (1) bars the - 
State Government except with the ap- 
proval of the Central Government to ap- 
point another Commission to inquire in- 
to the same matter when a Commission 
appointed by the Central Government is 
functioning and bars the Central Gov- 
appointing a commissicn 
from inquiring into the sarme matter so 
long as the Commission appointed by 
the State Government fs functioning un- 
Tess the scope of the inquiry is extended 
to two or more States, Under 
Section 3 (1) the appropriate. Gov- 
ernment may appoint a commission but 
shall appoint one if a resolution is pass- 
ed by the House of the People or, the 
Legislative Assembly of the State as the 
case may be, The purpose of the com- 


mission is to make an inquiry Into any , 


‘definite matter of public aa 


265. The Parliament under the- 
has delegated its legislativa mene a 
the appropriate Government and has 
conferred . the discretion to appoint a 
commission if it is in its opinion neces-< 
sary to do so and makes it obligatory on 


' the Government to appoint a commission 


if there is a resolution-by the Legisla- 
ture concerned; The, purpose of appoint- 
ment of the commission is.for making 
an inquiry into any .definite matter... of 
public importance. There is no. mention 
or guidance as to the- person against 
whom an inquiry is to be conducted, In 
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the proviso which bars. the State Gov- 
ernment from appointing the commis- 
sion to inquire into the same matter 
when already the. Central Government 
has appointed a commission and vice 
versa, it is clear that the section could 
not. have contemplated the appointment 
by the Central Government of a' com- 
mission to inquire into the abuse of th= 
power by the State Government being 
aware of the fact that. such a construc- 
tion would enable the State Government 
to appoint a commission to inquire int? 


the misuse of the power of the Centrel © 


Government in any of the matters relat- 
ing to Lists II and UI, Such a cons 


truction -would not reflect, the in- 
tention of the .. Parliament. Befor2 
dealing fully with the scope. cf 
the powers of the appropriate. Goverr- 


ment as a delegate and the construction 
that has to be put on the scope of ap- 
pointment of a commission of inquiry 
under this section, it is necessary 10 
notice other relevant provisions of tke 
Act. Sub-section (4) of Section 3 requir- 
es the appropriate Government-to ley 


before the House of the Peope 
or the House: of the. Legislative 
Assembly of the State, the. repozt 
of the commission :on the’ inquiry. 


made by the commission together with’ 


a memorandum of. the action. taken 
thereon, within a period of six montis 
of the submission of the report by the 
Commission to the appropriate .Govern- 
ment. Sub-section (4). therefore contem- 
plates some action to be taken by. the 
appropriate Government. Section 4 deals 
with the powers of a commission. It 
Shall have the powers: of a civil court 
while trying the suit under the Code of 
Civil Procedure, 1908, in respect of met- 
ters mentioned in the Section, Section 5 
enables the Commission to require any 
person to. furnish information on tne 
subject matter of the inquiry and any 
person so required shall be deemed to 
be legally bound to. furnish such infcr- 
mation within the meaning of Ss. 176 and 
177 of the Indian Penal Code. The Com- 
mission may also cause search and -s2i- 


zure of books of account and documents ` 


or take extracts or copies therefrom so 
far as they are applicable. The Commis- 
sion is deemed .to be a civil court for 
certain purposes mentioned in Sub-sec- 
tions (4) and . (5) of Section 5. S, 5-A 
empowers the Commission to. utilize the 
services of certain officers in. the case of 
a Commission: appointed by the Central 
Government of any officer or investiga- 
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tion agency of- the Central Government 
or any State Government. with the con- 
currence of the. Central Government | or- 
the State Government, as the case may 
be, or in ‘the case of a Commission ap- 
pointed by the State Government of any 
officer or investigation agency of the 
State Government or Central Govern- 
ment with the concurrence of the State 
Government or the Central Government, 
as the case may be. The Commission 
may summon and enforce the attendance 
of any person and examine him, require 
the discovery: and production of any 
document, and requisition any public re- 
cord or copy thereof from any office. 
Section 8-B provides that if at any stage 
of inquiry the Commission considers it 
necessary to inquire into the conduct of 
any person and.is of opinion that his re- 
putation is likely to be prejudicially 
affected by the inquiry the Commission 
shall give to that person a reasonable 
opportunity of being heard and Sec- 


‘tion .8-C confers a right of cross-examina- 


tion and representation by the legal 
practitioner to persons referred to in 
Section 8-B of the Act. . 


266. Reading the Act as a whole the 
Commission is given wide powers of iù- 
quiry compelling the attendance of 
witnesses and persons who are likely tc 
be prejudically affected giving them a- 
right of cross~-examination. When a re- 
port is- submitted by the Commission 
Section 3 (4) contemplates action to be 
taken by the appropriate Government. 


267. While considering the scope of 

Entry 45 in List IN and particularly the 
word ‘inquiries’ it has been found that 
in the context a restricted meaning 
should ‘be given and if the word is given 
a wide meaning as to an inquiry into’ 
the Governmental action of the State or 
the Union, as the case may be, it would 
not be conducive to the smooth running 
of the Constitution; Under Section 3 the 
Parliament has conferred the power on! 
the appropriate Government to appoint 
a Commission of inquiry to inquire into 
any definite matter of public importance, 
On behalf of the Union it was submitted 
that the words “definite matter of pub- 
lic importance” would embrace the. in- 
quiry into the misuse of the Govern- 
mental functions of the State and in 
support of this contention several. deci- 
sions were cited. 


268. In M. V. Rajwade. v. Dr. s. M. 


Hasan ILR (1954). Nag- 1: (AIR 1954 Nag 
71) the question arose as to whether a 


` 
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Commission appointed under the Com- 
missions of Inquiry Act; 1952, has the 
status of a court, The High Court at 
Nagpur held that the Act does not con- 
fer on it the status of a court, The facts 
of the case are that the Government of 
Madhya Pradesh appointed a commission 
of inquiry under the Commissions of In- 
quiry Act, 1952, with Hon’ble Shri Jus- 
tice B. K, Choudhuri as the sole mem- 
ber. The Commission was asked to in- 
quire and report whether. 

(ii the firing was justified; 

(ii) excessive force was used; and 

(üii) after the firing adequate acticn 
was taken to maintain peace and order, 
to prevent recrudescence of trouble ard 
to give adequate medical and other aid 
to the injured. 


Dealing with the nature of the inquiry 
the court held that the commission in 
question was obviously, appointed by the 
State Government for the information 
of its own mind, in order that it should 
not act, in exercise of its executive 
power, otherwise than in accordance 
with the dictates of justice and equity, 
in ordering a departmental inquiry 
against its officers. It was therefore a 
fact finding body meant only to instruct 
‘the mind of the Government without 
producing any document of a judicial 
nature. So far as the scope of the inquiry 
in the case was concerned it falls strictly 
within Section 3 as the inquiry related 
to a definite matter of public importance 
and not an inquiry into the misuse of 
Governmental functions of a Chie? 
Minister or a State Minister. On the 
facts of the case it was appropriate that 
the court found that it was merely e 
fact finding body meant to instruct the 
mind of the Government, In Brajnandar 
Sinha v. Jyoti Narain (AIR 1956 SC. 66: 
the Supreme Court considered the ques- 
tion whether the Commission appointed 
under the Public Servants (Inquiries) 
Act, 1850, is not a court within the mean- 
ing of the Contempt of Courts. Act, 1952. 
The Court approved the view taken by 
the Nagpur High Court that the Com- 
mission was only a fact finding Commis- 
sion meant only to instruct the mind of 
the Government and found that a Com- 
mission under the Public Servants (In- 
_quiries) Act, 1850, is not a court. In 
Shri Ram Krishna Dalmia v. Shri Jus- 
tice S. R, Tendolkar 1959 SCR 279: 
(AIR 1958 SC 538) the Central Govern- 
ment appointed a Commission of Inquiry 
to inquire into and report in respect of 


certain ‘companies -mentioned ‘in the 
schedule attached to the notification and 
in respect of the nature and extent of 
the control'and interest which certain 
persons named in the notification exerci- 
sed over these’ companies, The validity 
of the Commissions of Inquiry Act was 
questioned. The Supreme Court held 
that the Act was valid and intra vires 
and the notification was also valid ex- 
cepting the words “as and by way of 
securing redress or. punishment?’ in 
clause 10 thereof which went beyond 
the scope of the Act. The Court also 
held that the Act does not delegate to 
the Government any arbitrary or un- 
controlled power and does not offend 
Article 14 of the Constitution, The Court 
further observed that -the discretion 


given'to the Government to set up a 
commission of inquiry is guided by the 
‘policy laid down in the Act and the 


executive action is to be taken only 
when there exists a definite matter of 
public importance into which an inquiry 
is necessary. The facts of the case are 
that the Central Government appointed 
a Commission of Inquiry under S. 3 of 
the Commissions of Inquiry Act, 1952, to 
inquire and report in respect of the ad- 
ministration of the affairs of companies 
specified in the schedule and other mat- 
ters mentioned in clauses (2) to (11) of 
the Order. The inquiry under clause (3) 
is regarding the nature and extent of 
the control, direct and indirect, exercised 
over such companies and firms or any 
of them by Shri R. K. Dalmia and 3 
others, their relatives, employees and 
persons connected with them. Under 
clause (10) the inquiry was against any 
irregularities, frauds or breaches of trust 
ete.. and required the Commission to re- 
commend the action which in the opinion 
of the- Commission should be taken as 
and by way- of securing redress or 
punishment or to act as a preventive in 
future cases. This Court held that the 
Commission in the Case was merely to 
investigate and. record its findings and 
recommendations without having any 
power to enforce them. It was further 
held that a portion of last part of cl, (10) 
which called upon the Commission of 
Inquiry to make recommendations about 
the action to be taken as and by way of 
securing: redress or punishment cannot 
be said to be at all necessary or ancillary 
to the -purpose of the Commission. The 
Court held that the words “as and by 
way of securing redress or punishment” 
clearly go outside the scope of the Act, 
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and such a provision was not.. covered ay 
the two legislative entries in the Cors- 
titution and should therefore be. deleted. 
Considering the scope of S. 3 it is obser7- 
ed that the 
- “answer is furnished by the statrite 
itself for Sec. 3 indicates that the a>- 
propriate Government ‘can appoint a 
Commission of Inquiry only for the pur- 
pose of an inquiry into any defin-te 
matter of public importance and to no 
other matter. In other words, the sub- 
ject-matter of inquiry can only be of a 
‘definite matter of public importance’” 
Rebutting the contention on behalf of 
the appellant that the delegation of mhe 
authority to the appropriate Govern- 
ment is unguided and uncontrolled, he 
Court observed that 

“the executive action of setting up a 
Commission of Inquiry must conform to 
the condition of the section, that is to 
say, that there must exist a  defirite 
matter of public importance into whch 
an inquiry is, in the opinion of the ap- 
propriate Government, necessary or is 
required by a resolution in that betalf 
passed by the House of the People or 
the Legislative Assembly of the State.” 
The Court proceeded to observe that if 
the Parliament had declared with suff- 
cient. clarity the policy and laid dcwn 
the principles for the guidance of the 
exercise of the powers conferred on ‘the 
appropriate Government it cannot be 
said that an arbitrary and uncontroled 
power had been delegated to the appro- 
priate Government, On the facts of the 
case before the Court the conclusion was 
reached that the power was éxeresed 
within the policy laid down by the Far- 
liament and the guidance afforded by 
the preamble and S. 3 of the Act. The 
decision was not dealing with a case in 
which the inquiry is ordered into the 
misuse of governmental functions of the 
Chief Minister of a State exercising the 
executive functions of the State. . The 
Court also rejected the plea on behalf 
of the appellant that the Act and zon- 
duct of individual persons can neve~ be 
regarded as definite matter of public im- 
portance, observing that the act and 
conduct of individuals may assume such 
dangerous proportions as may well <fect 
the public well-being and thus be@me 
a definite matter of public importance. 
An inquiry into “definite matter of sub- 
lic importance” may as incidental or an- 
cillary to such inquiry require inqu-ring 
into the conduct of persons. Section 8-B 
which was introduced by. an amendment 
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by Act 79 of 1971 provides that if at any 
stage of the inquiry the Commission 
considers it necessary to inquire into the 
conduct of any.person or is of opinion 
that the reputation of any person is 
likely to be prejudicially affected by the 
inquiry, the Commission shall give to 
that person a reasonable opportunity of 
being heard in the inquiry and to pro- 
duce evidence in his defence. The am- 
endment would indicate the procedure 
to be adopted if in the course of the in- 
quiry it becomes necessary to inquire 
into the conduct of any person, This 
would suggest that principally the in- 
quiry is as regards a matter of definite 
public importance, It may be that in 
some cases the conduct of individuals 
may become a definite matter of public 
importance as laid down in R. K, Dal- 
mia’s case. But the decision does not con- 
clude the point that: has arisen in this 
case, namely whether the definite matter 
of public importance should be constru- 
ed as to include the right to inquire into 
the abuse of governmental functions by 
a State Government when no such in- 
tention could have been in the minds of 
the Parliament. l 


269. In State of Jammu and Kash- 
mir v, Bakshi Gulam Mohammad, 1966 
Supp SCR 401: (AIR 1967 SC 122), the 


State Government of Jammu and Kash- 
mir issued a notification under S. 3 of 
the Jammu & Kashmir Commission of 
Inquiry Act, 1962, setting up a commis- 
sion to inquire into the wealth acquired 
by the first respondent and certain spe- 
cified members. of his family during his 
period of office. It may be noted that 
the Commission of Inquiry was set up 
by the State Government after Bakshi 
Ghulam Mohammad resigned and ceased 
to be the Chief Minister of the State. 
270. Two of the three Judges of the 
High Court took the view that the mat- 
ter referred to was not of public im- ` 
portance. because on the date of the 
notification Bakshi Ghulam Mohammad 
did not hold any office in the Govern- 
ment and that there was no evidence of 
public agitation in respect of the con- 
duct complained of and that showed that 
they were not matters of public import- 
ance. The Supreme Court rejected the 
view taken by the High Court observing: 
“It is difficult to imagine how a Com- 
mission can be set up by a Council of 
Ministers to inquire into the acts of its 
bead, the Prime Minister, while he is in 
office. It certainly would be a most. un- 
usual thing to happen. If the rest of the 
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Council of Ministers resolves to have any 
inquiry, the Prime Minister can be ex- 
pected to ask for their resignation. In 
any case, he would himself go out. If he 
takes the first course; then no Commis- 
sion would be set up for the’ Ministers 
wanting the inquiry would have gone, 
If he: went out himself, then the ‘Com- 
mission would be set up to inquire into 
the acts of a person -who was no longer 
in office and for that reascn, if the learn- 
ed Judges of the High Court were right, 
into matters which were not of public 
- importance. The result would be that the 
acts of a Prime Minister could never be 
- inquired into under the Act. We ‘find it 
extremely difficult to accept that view.” 
The decision of the Court is that the ih- 
quiry into the past acts which have af- 
fected the public well-being would be 
matters of public importance and it was 
irrelevant whether the person who com- 
mitted those ‘acts is still in power to bé 
able to repeat them, The pronouncement 
is an authority for the proposition that 
inquiry into the acts of a person - who 
had ceased to be a Chief Minister may 
continue to be a matter of public’ im- 
i portance, : 


271. In Bakshi’s case (AIR 1967 SC 


122) the inquiry was directed by the 
State Government against the conduct of 
an erstwhile Chief Minister of the State. 
This Court rejected the contention that 
the inquiry'against a person is outside 
the- scope of S. 3 of the Commissions of 
Inquiry Act. It was’ contended before 
this Court relying on S. 10 of the Jammu 
& Kashmir Commission of Inquiry Act, 
1962 .that the inquiry directed into the 
conduct of Bakshi Ghulam Mohammed 
was outside the’ scope of the Act. Sec- 


tion 10 of the Jammu & Kashmir Act is- 


similar to the present Ss. 8-B and 8-C of 
, the Commissions of Inquiry Act, 1952. 
The Section states that if at any stage of 
“he inquiry the Commission considers it 
necessary to inquire into the conduct’ of 
any person or is of opinion that the re- 
putation of any person is likely to be 
prejudicially affected by the inquiry the 
Commission shall give to that person ` a 
reasonable opportunity of being heard: in 
the inquiry and to produce evidence in 
kis defence, Basing on the wording of 
fhe section it was submitted that ‘the 
inquiry is normally only into a definite 


matter of public importance and inqui- ` 


_ties into the conduct of a person can 
#rise only as incidental or ancillary to 
stich, an inquiry, As the section contem= 


„appoint ‘a 


-A.I.B 


plates the necessity of inquiry nto the 
conduct of a pérson.arising at any staga 
of the Inquiry : Ccommission’s proceed- 
ings, it was submitted that’: the inquiry 
into the conduct of a person is. only ins 
cidental. This Court rejected the conten- 
tion on the’ ground that S. 3 which pere 
mits a Commission of Inquiry to be ap- 
pointed is wide enough to cover an in~ 
quiry into. the conduct ‘of an individuel 
and it could not be natural «reading of 
the: Act to cut down the scope’ of S. 3 
by an-implication drawn from - S. 10... 
This observation was, as the subsequent 
sentence’ makes it clear, made in réject< 
ing the plea that S. 10 does -not : apply 
to a person whose conduct - comes: up 
directly ‘for inquiry before a Commis- 
sion set up under S. 3, In Bakshi’s ‘case 
as the inquiry was ordered by the ` ‘State 
Government into the affairs of a ` Chief 
Minister who had ceased -to ‘be in office, 
the ‘Court was not called upon to consi= 
der the question whether the Union 
Government can’ appoint a commission 
of inquiry into the conduct of a Chief 
Minister “of a State in office which im- 


. plies- the’ determination of Ceritre-State 


relationship under the ‘Constitution, In 
this case the appointment ‘was by. the 
State -Government agdinst the erstwhile 
Chief Minister. Apart from this question 
it is seen that if S. 3 of the Commissions 
of Inquiry Act, 1952 is. construed as 
enabling the appointment of a commis- 
sion of inquiry into the conduct of a 
State Chief Minister in office it would 
result in empowering the Centra] Gov- 
ernment which is a delegate of the Para 
lament to exercise the powers which 
would never have been contemplated’ by 
the Parliament, for as already pointed 
out the result of such construction woùŭld ` 
be inviting the State Goveernment to 
commission of inquiry into 
the conduct of Central Ministers regard- 
ing matters: in List II and List III. It is . 
significant to note that after Bakshi’s 
case was' decided by the Supreme Court 
in 1966, amendments were introduced to 
the Commissions of Inquiry Act by Aê 


79 of 1971. Section 8-B runs as follows:— 


“8-B, If, at -any stage of the inquiry, 
the Commission,— 

‘{a) considers it necessary to inquire 
arto the conduct of any person; or : 


~“ (b) is of opinion thet the reputation off 
any person is likely to be prejudicially 
affected by the inquiry, the Commission 
shall give to that person a reasonabia 
opportunity of being heard in the in- 
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quiry, and to produce evidence in kis 
defence; 


Provided that nothing in this section 
shall apply where the credit, of a wits 
ness is being ‘impeached, ye as 
No doubt, there was corresponding ‘secs 
tion, S. 10 of’ the Jammu & Kashmir 
Comrnission of Inquiry Act, 1962, whith 
was considered fA Bakshi’s case by the 
Supreme Court, saad the Court had held 
that S; 10 was ‘also applicable to a cese 
in which the conduct of -a person was 
directly under inquiry. H observed that 
the scope of S, 3 cannot be cut down by 
an implication drawn from §,°10. The 
subsequent amendment of the Act by 
introduction of S. 8-B, which ‘provides 
that if at any stage of the inquiry, the 
Commission considers it necessary to 
inquire into the conduct of ary person, 
or is of opinion that the reputation of 
any person is likely to be prejudicially 
affected by the inquiry, would: indicate 
that the Parliament was aware of he 
consequences of such wording, and in- 
tended the Act ‘to be applicable in ~he 
main to any definite matter of public 
importance whilé an inquiry into ‘the 
affairs of persons would be permissible 
{f it arose as incidental. or ancillary to 
such inquiry. This construction appears 
to be justifiable, ‘for otherwise £. 3 
would bave the result of empowering 
the delegate ie, the Union Government, 
to order’ an inquiry into the affair of 
the Chief Minister of a State and invit- 
ing the same pearain from the State 
Government, 


272. The decision in P, V, Jaganrath 
Rao v. State of Orissa, (1968) 3 SCR 789: 
(AIR 1969: SC 215) also relates to the 
appointment by the State Government 
of a Commission of Inquiry ‘into the 
conduct of the Chief Minister and Min< 
isters who ceased to hold office on the 
date of the notification in regard to the 
irregularities. _committed -during the 
tenure of their office and it does not 
relate to the Commission of Inquiry ap- 
pointed by the Central Governmenz to 
inquire into the abuse of governmental 
functions by the. Chief ‚Minister and 
other Ministers, 


273. It will be seen on. an exarcinas 
tion of the cases cited above that in no 
case the Central Government had order= 
ed an inquiry into the abuse of powers 
by the State Chief Minister in office It 
is stated that an inquiry was ordered 
by the Central Governmént against 
Pratap. Singh Kairon,. a State. Chief Min= 
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ister, while in office ‘but the validity of 
such an order was not questioned before 
a court, The Sarkaria Commission was 
appointed by the. Central’: Government 
to inquire into the conduct:of the Chief 
Minister when he. ceased to “hold that 
office and -the President took over the 
administration of the Tamil Nadu State. 
While in office the Chief Minister ques- 
tioned the Union Government’s pow€ér to 
appoint such a Commission, 

274. The impugned notification by 
the Central Government was challenged 
on the ground that it is‘in violation of 
the proviso to S. 3 (1) of the Commis- 
sions of Inquiry Act. Under the proviso 
when a State Government has appointed 
a commission of inquiry, the Central 
Governmént shall not appoint another 
commission to inquire ‘into the same 
matter for so long as the commission ap- 
pointed by the State Government is 
functioning, unless the Central Govern- 
ment is of opinion that the scope of the 
inquiry should be extended to two or 
more States. In this case it is ‘common 
ground that the State Government had 
appointed a Commission of Inquiry ear- 
lier. The scope of the. inquiry ordered 
by. the Central Government does not ex- 
tend to two or more States. In the cir- 
cumstances the notification is sought to 
be supported by the Central Govern- 
ment on the plea that the inquiry does 
not relate to the ‘same matter’-and there- 
fore the validity of the notification can- 
not be challenged. Reading S. 3 (1) along 
with the proviso, it is apparent that the 
intention ‘of the Act is to enable the ap- 
propriate Governments Le, the Central 
or the State Government to appoint a 
Commission of Inquiry for’ the purpose 
of making an inquiry into any definite 
matter of publi¢ importance. The Cen- 
tral Government can appoint a commis- 
sion to make an inquiry into any matter 
relatable to any of the Entries enume- 
rated in List I, List II or List III of the 
Seventh Schedule ` of the Constitution 
while the State Government can appoint 
a commission to inquire into any matter 
relatable to any of the entries enumerat- 
ed in List II and List III of the Consti- 
tion, As- both the Central Government 
and the State Government have power 
to appoint a commission of inquiry relat- 
ing to entries in ListII and List III there 
might arise occasions when there may 
be overlapping. In order to avoid such a 
contingency provisos (a) and -(b) to Sec- 
tion 3 (1) enact that when the Central 
Government has appointed a commission 
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of inquiry the State Government shall 
not appoint another commission to in- 
quire into the same matter without the 
approval of the Central Government as 
long as the commission appointed by the 
Central Government is functioning and 
the Central Government shall not ap- 
point another commission to inquire into 
the same matter as long as the com- 
mission appointed by the State Govern- 
ment is functioning. These provisions are 
for the purpose of avoiding any conflict 
by the two Governments appointing two 
separate commissions to inquire into the 
same matter. In a speech made by the 
Minister for Law Shri C. C. Biswas 
while introducing the Bill on August 6, 
1952 in the Rajya Sabha, he explained 
the provisions of S. 3 and its underlying 
purposes as follows:— 


“Then there is also the question whe- 
ther and how far there may be overlap- 
ping inquiries by the Centre appointing 
a Commission on its own and a State 
also & commission of its own to deal with 
the same matter, That is dealt with here 
in the proviso. The danger of overlap- 
ping is avoided by providing that if 
there is a Commission appointed by the 
Central Government already functioning 
then it will not be open to a State Gov- 
ernment, except with the approval of 
the Centre, to appoint another Commis- 
sion to inquire into the same matter. 
Similarly, if there is already a Commis- 
sion appointed by a State Government 
functioning with respect to a matter 
which is within the jurisdiction of the 
State it will not be open to the Central 
Government to override the State Com- 
mission except in certain circumstances 
which are indicated, that is, unless the 
Central Government is of the opinion 
that the scope of inquiry should be ex- 
tended to two or more States, Then of 
course this will be done, obviously not 
without reference to the State. So, as 
you will see, Sir, provision is made in 
this clause for avoiding conflict between 
the Céntre and the State.” 


It will be seen that the provisos were 
enacted for the purpose of avoiding con- 
flict between the Union and the State, 
The very object of the proviso to S. 3 is 
defeated by the construction sought to be 
put upon by the Union Government. The 


objection to the appointment of a com-. 


mission by’ the Union Government when 
there is already a commission appointed 
by the State functioning is sought to be 
got over’ by the Union on the plea that 
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by the impugned notification the inquiry 
is not directed against the same matters . 
for which the State has appointed a- 
commission of inquiry, In the written - 
statement filed on behalf of the Union 
of India, it is contended that the matters 
referred to the Grover Commission of 
Inquiry appointed by the Union Govern- 
ment are those which are not covered 
by the terms of reference of the Hussain 
Commission of Inquiry appointed by th® 
Government of Karnataka and that An- 
nexure 1 to the notification dated May 
23, 1977 lists such allegations contained . 
in the Memorandum dated April 11, 1977 
as are not at ali included in the terms 
of reference of the Hussain Commission 
of Inquiry and that relating to allega- 
tions contained in Annexure I the said 
allegations stipulated that the Grover. 
Commission of Inquiry will inquire into 
the said allegations excluding any mat- 
ter covered iby the notification of the 
Government of Karnataka dated May 18, 
1977. It was submitted that while the 
matter referred io by the State Govern- 
ment is regarding various irregularities, 
the inquiry directed by the Central Gov- 
ernment is for making an inquiry on 
charges of corruption, nepotism, favouri- 
tism or misuse of governmental power 
against the Chief Minister and certain 
other Ministers of the State of Karna- 
taka, The notification of the Karnataka 
State Government appointing a Com- 
mission of Inquiry runs as follows:— 


“Whereas allegations have been made 
on the floor of the Houses of the State 
Legislature and elsewhere that irregula- 
rities have been committed/excess pay- 
ments made in certain matters relating 
to contracts, grant of land, allotment of 
sites, purchase of furniture, disposal of 
foodgrains, etc.; 

Whereas the State Government is of 
the opinion that it is necessary to ap- 
point a Commission of Inquiry to in- 
quire into the said allegations; 


Now therefore, in exercise of the 
powers conferred by sub-sec. (1) of S 3 
of the Commissions of Inquiry Act, 1952 
(Central Act 60 of 1952) the Government 
of Karnataka hereby appoint Justice 
Shri Mir Iqbal Hussain, Retired Judge 
of the Karnataka High Court to be the 
Commission of Inquiry......... 4 
The plea on behalf of the State is that 
the inquiry is directed against all the 
allegations that have been made on the 
floor of the Houses of the State Legisla- 
ture and .elsewhere and the -charges 
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therefore comprehend all. the matters 
that are found in the impugned notifica- 
tion, Further -it was submitted that as 
the commission is to go into and deter- 
mine as to who are the persons respon- 
gible for the lapses the inquiry would 
include charges against the Chief Min- 
ister also. As the purpose of the two 
provisos to S. 3 (1) is to avoid conflict, 
the words “the same matter” in the pro- 
visos should be given a wide interpre- 
tation and only matters that are not re- 
ferable to the subject-matter of the in- 
quiry by the Commission appointed by 
the State can be taken over by the Cer- 
tral. We were not called upon to go into 
the two notifications and determire 
which item in the notification of tke 
Central Government is not covered ky 
the State Government notification. In 
giving a wider meaning to the words 
‘the same matter’ with a view to avo-d 
conflict, the contention of the Central 
Government that the inquiry into the 
conduct of the Chief Minister about the 
same incident will make it a different 
matter cannot be accepted. 

275. The contention as to the main- 
tainability of the suit under Art. 131 of 
the Constitution may now be consider- 
ed. Article 131 is as follows: 

“Subject to the provisions of this 
Constitution, the Supreme Court shell, 
to the exclusion of any other court, have 
original jurisdiction in any dispute— 

, (a) between the Government. of India 
and one or more States; or 

({c) between two or more States, 

If and in so far as the dispute involves 
any question (whether of law or fact) 
on which the existence or extent of a 
legal right depends:” 


The point is whether the dispute in- 
volves any question whether of law or 
fact on which the existence or extent of 
a legal right of the State depends. In 
other words, a suit would be maintain- 
able if there is any infringement of a 
legal right of the State. The submission 
on behalf of the Union Government is 
that what is affected is not the legal 
right of the State but if at all that of 
the State Government or the Ministers 
concerned. Ministers may have -a cause 
of action in which case the remedy will 
be by way of a petition under Art. 226. 
Tf the State Government feels aggrieved 
they can also take action under Art. 226 
but unless the legal right of the Stat= is 
affected recourse to Art. 131 cannot be 


had.. Relying .on the General Clauses Act _ 
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and the distinction that is maintained in 
the Constitution between the State and 
the State Government it was submitted 
that the State itself is an ideal person 
intangible, invisible, .and immutable, 
and the Government is its agent. In 
order to appreciate the contentions of 
the parties it is necessary to refer to 
the relevant articles of the Constitution 
to determine the question as to whether 
any of the legal rights of the State is 
affected, Part. VI of the Constitution 
relates to the States and Art. 154 pro- 
vides that the executive power of the 
State shall be vested in the Governor 
and shall be exercised by him either 
directly or through the officers subordi- 
nate to him in accordance with the Con- 
stitution, Article 162 provides that sub- 
ject to the provisions of the Constitu- 
tion the executive power of the State 
shall extend to the matters with respect 
to which the Legislature of the State 
has power to make laws. In other words 
the executive power of the State is co- 
extensive with the legislative power of 
the State. The executive power of the 
State will be exercised by the Governor 
with the aid and advice of the Chief 
Minister and other Ministers of the State. 
According to the impugned notification 
the Commission of Inquiry is appoint- 
ed for the purpose of making an inquiry 
into a definite matter of public import- 
ance, namely charges of corruption, ne- 
potism, favouritism or misuse of gov- 
ernmental power against: the Chief Min- 
ister and certain other Ministers of the 
State of Karnataka. The inquiry there- 
fore is amongst other things regarding 
the misuse of the governmental power 
against the Chief Minister and other 
Ministers of the State. The- executive 
function of the State which is vested in 
the Governor is exercised by him with 
the aid and advice of the Chief Minister 
and the Council of Ministers, The power 
is also exercised by the Governor either 
directly or indirectly through officers 
subordinate to him in accordance with 
the Constitution. The Governmental 
functions of the State are performed ‘by 
the Governor as required by the Consti- 
tution with the aid and advice of the 
Ministers The scope of the enquiry 
would inevitably involve the function- 
ing of the executive of the State. The 
plea of the State-Government is that its 
powers are derived from the - Constitu- 
tion and its existence-and: its exercise of 
powers as executive of the State is 
guaranteed by the Constitution, and the 
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Centre cannot interfere with. such exer- 
cise of executive functions, The question 
involves the extent. of the executive 
power of: the State and.any. interference 
with. that power „by the Central Govern- 
ment would affect the legal right of the 
State. ‘The plea on behalf of the: Union 
Government is. that Art. 154 contem- 


plates the exercise by the Governor -of 


his executive power- through officers 
subordinate to him in accordance with 
the Constitution. The submission is that 
when thé powers are exercised through 
Ministers who, -according to the learned 
counsel for the respondent, are officers 
the- rights of such Ministers or. officers 
are only interfered’-with.and not > the 
legal rights of the State. Further it was 
submitted that State is different :from 
the Government of a State and if any 
action of the State (Govt.?) or the Min- 
isters of the State is questioned the State 
as such cannot have any grievance. When 
the exercise of the executive functions. of 
the. State through its officers is. interfer- 
ed with by the Central Government it 
cannot be said that ‘the «legal right of the 
State is not affected, ~.’ 

276. Strong reliance was placed ‘by 
the Union Government -on a recent de- 


cision of the Supreme Court in State of. 


Rajasthan v, Union of India (AIR 1977 
SC 1361). The States ‘of Rajasthan, 
Madhya Pradesh, Punjab, Bihar, Hima- 
chal Pradesh and Orissa filed suits under 
Art. 131 of the Constitution against the 
. Union of India challenging- a directive 
contained in'a‘letter ` dated April 18, 
1977 issued by the Union Home Minister 


to the Chief Ministers ‘of the States as . 
and ultra vires - 


unconstitutional, illegal 
_ of the Constitution and ‘for a: declaration 
‘that the plaintiffs ‘States are not ‘consti- 
tutionally ‘or legally obliged to comply 
with or give effect to’ the directive con- 
tained in the said letter. The power of 
the Central Government to dissolve ` 
State Assemblies was questioned. A pre- 
liminary objection was raised to the 
maintainability of the suit on the ground 
that no legal rights of the State were 
infringed and that the State is different 
from the State Government and if at all 
any one was aggrieved it was the State 
Government and not the State. Chief 
Justice Beg observed that even if there 
be some grounds for making a distinc- 
tion between a State’s interests ‘and 
. Tights and those of its Government or 
its members, the Court need not take a 
too restrictive or a hyper technical view 
of the State’s rights to sue for any ‘rights, 
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actual.or fancied, which the State Gov- 
ernment chooses to take up on behalf of 
the State.. concerned in ‘a suit under 
Art. 131. Mr, Justice Chandrachud was 
of the view that when the States. ques- 
tion the constitutional right of the Union 
Government. to dissolve the State Assem- 
blies on- the grounds mentioned-in the 
Home Minister’s letter to the Chief Min- 
isters a legal, not a political, issue aris- 
ing. out of the existence and extent of a 
legal right squarely arises and the suits 
cannot be thrown out as falling outside 
the purview of Art. 131, The -learned 
Judge . proceeded to express his view as 
soona (at p. 1396 of AIR SC):— 


“The legal right of the States consists 
in their immunity,.in the sense of free- 
dom from the power of the Union Gov- 
ernment. They are entitled, under Arti- 
cle .131, to assert that right either by 
contending in the absolute that the Cen- 
tre has no power to dissolve the Legisla~ 
tive Assemblies or with the qualifica- 
tion that such a power. cannot be Seer 
cised: on the ground stated.”. 


Bhagwati and Gupta - ‘JJ. were’ of the 
view thatthe exercise of the power in 
the case would affect the constitutional 
right of the State to insist that the 
federal basis of. the political- structure 
set up by the Constitution shall not be 
violated by an. unconstitutional assault 
under Art. 356 (1), As the suit sought to 
enforce a legal right of the State aris~ 
ing under the Constitution. the suit, could 
not be thrown out in limine as being 
outside the scope and ambit of Art. 131. 
Goswami and Untwalia JJ, were of the 
view that the legal right must be’ that,- 
of the State. When the Home Minister 
asks the Chief Minister of the Govern- 
ment of the States to advice the Gover- 
nors to dissolve the Legislative .Assem-~ 
blies and the Chief Ministers decline to 
accept the advice it is not a dispute be~ 
tween the State on the one hand and 
the Government of India on the other. 
It is a real dispute between the Gov- 
ernment'of the State and the `` Govern- 
ment of India. It is no doubt a question 
of life and death for the State Govern- 
ment but not so for the State as a legal 
entity as even after the dissolution of the 
Assembly the State will continue te 


_have ‘a Government: for. the time being 


as ‘provided for’ in the- Constitution. 
Fazal Ali, J. was- of the view that the 
mere fact that letters were sent to the 
State Government containing gratuitous 
advice: would not create any dispute’ if 
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one did not exist before nor would: such 
a course of conduct clothe the State Gov 
ernment with a legal. right to call... fer 
a determination under Art; 131 vas tbe 
State did not possess a legal right. The 
State Government who have raised dis~ 
pute are not covered by the word ‘State’ 
appearing in Art. 131 and therefore tke 
suits were not maintainable on that 
ground also. It will be seen that four of 
the seven Judges were. of the view that 
the suits are maintainable though Bhag- 
wati and Gupta JJ, were of the view 
that there is a difference between tke 
State and the State Government. What- 
ever the question that might have risen 
regarding the dissolution of the Assem~ 
blies, in the present case the dispute 
relates to the functioning of the State in 
exercise of the powers conferred under 
the Constitution. and: the State’s legal 


rights are affected. The preimisary ob- 


jection therefore fails. 

277. To sum up taking into account 
the history of the F develooment of the 
Indian Constitution and its scheme tha 
impugned notification impinges on the 
right of the State to function in its 
limited sphere. Further, the impugned 
notification is beyond the ‘powers ecn- 
ferred on the Union Government uncer 
S, 3 of the Commissions of Inquiry Act, 


1952. In this view the question whether. 


S. 3 of the Commissions of Inquiry Act, 
1952 is ultra vires of the power of Par- 
liament or not does not arise. . 


278. It is necessary that Commiss-on 
of Inquiry should be appointed in order 
to maintain and safeguard the purity of 
the Union and. the State administration. 


But such Commission of Inquiry should: 


be strictly in accordance with the. Con- 
stitution and should not affeet the Cen- 
tre-State relationship. The proposal now 
pending before Parliament for appomt- 
ment of a Lok Pal to conduct such in- 
quiries is a move in the. right direction, 
if sufficient constitutional safeguards are 
provided for the institution of Lok Pal. 


279. In view of the judgment ‘the 
first issue whether the suit is-maintein- 
able is answered in the affirmative. 
Under Issue No, 2 the impugned nocifi- 
cation is ultra vires of the ‘powers - of 
the Central Government conferred on it 
by S. 3 of the Commissions of Inquiry 
Act. In this view Issue No. 3 does not 
arise for consideration, The suit has to 
be decreed as prayed for, 
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-ORDER `- 
280. In accordance with the view of 
the majority, the suit is dismissed with 
cosis, c 
Suit dismissed, 
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_ Criminal Appeal No. 456 of 1977. 

Gurcharan Singh and others, Appel- 
lants v. State (Delhi Administration), 
Respondent. 

Criminal Appeal No. 457 of 1977, 

Raj Kumar Sharma and others, Appel- 
lants v. State (Delhi Administration), 
Respondent. 

Criminal Appeals Nos. 456 and 457 of 
1977; D/- 6-12-1977. 

Criminal P. C. (1974), Ss. 437, 439 — 
Powers of High Court under S. 439 in 
cancelling bail. 

. If a police officer arrests a person on: 
a reasonable suspicion of commission of 
an offence punishable with death or’ im- 
prisonment for life and forwards : him’ 
to a Magistrate, the Magistrate at that 
stage will have no reasons to hold that 
there are no reasonable grounds for be- 
lieving that he has not been guilty of 
such an offence, At that stage, unless 
the Magistrate is able to act under the 
proviso to S. 437 (1), bail appears to be 
out of the question. The only limited in- 
quiry may then relate to the materials 
for the suspicion. The position will natu- 
rally change as investigation progresses 
and more facts and circumstances come 
to light. Section 439 (1), on the other 
hand, confers special powers on the High 
Court or the Court of Session in respect 
of bail. Unlike under S. 437 (1) there is 
no ban imposed under S, 439 (1), against 
granting of bail by the High Court or 
the Court cf Session to persons accused 
of an offence punishable with death or 
imprisonment for life’ It is, however, 
legitimate to suppose that the High 
Court or the Court of Session will be 
approached by ari accused only after he 
has failed before the Magistrate and 
after the investigation has progressed 
throwing light on the eviderice and cir- 


*(Cri. Misc. (M) Nos. 456 and 474 of 1977, 
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cumstances implicating the accused. Even 
so, the High Court or the Court of Ses- 
_ sior: will have to exercise its judicial dis- 
cretion in considering the question of 
granting of bail under S, 439 (1). The 
overriding considerations in granting bail 
which are common both in the case of 
S. 437 (1) and S. 439 (1), are the nature 
and gravity of the circumstances in 
which the offence is committed; the posi- 
tion and the status of the accused with 
reference to the victim and the witnes- 
‘ses; the likelihood, of the accused flee- 
ing from justice; of repeating the of- 
fences of jeopardising his own life being 
faced with a grim prospect of possible 
conviction in the case; of tampering 
with witnesses; the history of the case 
as well as of its investigation and other 
relevant grounds which, in view of so 
many variable factors, cannot be exhaus- 
tively set out. The two paramount con- 
siderations, viz. likelihood of the accus- 
ed fleeing from justice and his tamper- 
ing with prosecution evidence relate to 
ensuring a fair trial of the case in a 
Court of justice. It is essential that due 
and proper weight should be bestowed 
on these two factors apart from others. 
The question of cancellation of bail under 
S. 439 (2) is certainly different from ad- 
mission to bail under S. 439 (1). Under 
S 489 (2) the High Court or the Court 
of Session may direct any person who 
has been released on bail to be arrested 
and committed to custody. Under Sec- 
tion 498 (2) of the old Code, a person 
who had been admitted’ to bail by the 
High Court could be committed to cus- 
tody: only by the High Court. Similarly, 
if a person was admitted to bail by a 
Court of Session, it was only the Court of 
Session that could commit him to custody. 
This restriction upon the power of en- 
tertainment of an application for com- 
mitting a person, already admitted to 
bail, to custody, is lifted in the new 
Code under S. 439 (2). Under S. 439 (2) 
of the new Code a High Court may com- 
mit a person released on bail under 
Chapter XXXIII by any Court includ- 
ing the Court of Session to custody, if 
it thinks appropriate to do so. 

All the accused persons ranging from 
the Deputy Inspector Genera] of Police 
and the Superintendent of Police at the 
top down to some police constables were 
alleged to be a party to a criminal con- 
spiracy to kill one Sunder and they were 
alleged to have caused his death by 
drowning him in the Jamuna river in 
pursuance of the conspiracy. During the 
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preliminary inquiry, all the six alleged 
eye-witnesses did not support the prose- 
cution case, but gave statements in fav- 
our of the accused: During the course of 


the investigation, .seven witnesses in- 
cluding six persons already examined 
during the preliminary inquiry, gave 


statements implicating the accused in 
support of the theory of prosecution, 
The witnesses were also forwarded to 
the Magistrate for recording their state- 
ments under S. 164, Cr. P. C, All the 
seven witnesses continued to support the 
prosecution case in their statements on 
oath recorded under -S. 164, Cr. P. C. Six 
eye-witnesses who made discrepant 
statements and had supported the de- 
fence version at one stage, ‘explained 
that some of the accused had exercised 
pressure on them to make statements in 
favour of the defence. It was in the 
above background that the Delhi Ad- 
ministration moved the High Court for 
cancellation of the bail granteq by the 
Sessions Judge alleging that there was 
grave apprehension of the witnesses be- 
ing tampered with by the accused per- 
sons on account of their position and in- 
fluence which they wielded over the 
witnesses: 


Held that the Sessions Judge did not 
take into proper account the grave ap- 
prehension of:the prosecution that there 
was a likelihood of the accused persons 
tampering with the prosecution witnes- 
ses, In the peculiar nature of the cas? 
revealed from the allegations and the 
position of the accused in relation to 
the eye-witnesses it was incumbent upon 
the Sessions Judge to give proper weight 
to the serious apprehension of the pro- 
secution with regard to tempering with 
the eye-witnesses, which was urged be- 
fore him in resisting the application for 
bail. The High Court had correctly ap- 
preciated the entire position. Therefore, 
the Supreme Court will not be justified 
under Art. 136 of the Constitution in 
interfering with the discretion exercised 
by the High Court in cancelling the bail 
of the accused persons. 

(Prs. 16, 23, 24, 25, 28, 29, 31) 

Anno: AIR Comm. Cr. P. C, S. 437, 
Notes 4, 5, S. 439, Note 7. 
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Appeal No. 456 of 1977); (M/s. D. C. Ma- 
thur, S. K.. Gambhir, Miss B. Ramrikhi- 
ani and Miss Manju Jetley, Advs; with 
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him) (In Cri. Appeals Nos, 456 and 457 of 
1977) and Mr, D. Mookerjee, Sr. Advo- 
cate (in Cri. Appeal No, 457 of 1977), for 
Appellants; Mr:’ Soli J. Sorabjee, Addl. 
Sol. Gen. and Mr. R. N, Sachthey, Ad- 
vocates, for Respondent (in both Appeals) 


GOSWAMI, J.:— These two appeals 
by Special Leave are directed against 
the judgment and order of the Delhi 
High Court cancelling the orders of bai- 
of each of the appellants passed by the 
learned Sessions Judge, Delhi. They 
were all arrested in pursuance of the 
First Information report lodged by the 
Superintendent of Police, C.B.I, on 10-6- 
1977 in what is now described as the 
“Sunder Murder Case”. The report at 
that stage did not disclose names of ac- 
cused persons and referred to the in- 
volvement of “some Delhi Police Per- 
sonnel”, Sunder was said to be a notori- 
ous dacoit who was wanted in several 
eases of murder and dacoity alleged tə 
have been committed by him in Delti 
and elsewhere. It is stated that by Mar, 
1976 Sunder became a “security risk 
for Mr. Sanjay Gandhi”. It appears 
Sunder was arrested at Jaipur on 31-€- 
1976 and was in police custody in Delhi 
between 2nd’ of November, 1976 and 
26th of November, 1976 under the orders 
of the Court of the Additional Chief 
Metropolitan Magistrate, Shahdara, Delli. 


2. It is alleged that the appellanis 
ranging from the Deputy Inspector 
General of Police and the Superintendent 
of Police at the top down to some police 
constables were a party to a criminal 
conspiracy to kill Sunder and caused his 
death by drowning him in the Yamuna 
in pursuance of the conspiracy, Accord- 
ing to the prosecution,. the alleged mur- 
der took place on the night of 24th of 
November, 1976. 

3. The appellants were arrested in 
connection with the above case between 
June 10, 1977 and July 12, 1977 and the 
Magistrate declined to release them on 
bail. Thereafter, they approached ihe 
learned Sessions Judge under S. 439 :2), 
Criminal Procedure Code,. 1973 (briefly 
the new Code) and secured release on 
bail of the four appellants, namely, 
Gurcharan Singh (Supdt. of Police), P. S. 
Bhinder (D.I.G, of Police), Amarjit Sirgh 
(Inspector) and Constable Paras Ram on 
Ist August, 1977; and of the eight other 
police personnel on llth August, 197%. 

4. Charge sheet was submitted on 5th 
August, 1977 against 13 accused incl.ad- 
ing all the appellants under. S. 12)-B 
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read with S. 302, J.P.C. and under other 
sections, The 13th accused who was also 
a policeman has been evading arrest, 

5. The Delhi’ Administration moved 
the High Court under S. 439 (2), Cr. P. C. 
against the orders of the learned Ses- 
sions Judge for cancellation of the bail. 
On September 19, 1977 the High Court 
set aside the orders of the Sessions Judge 
dated 1-8-1977 and 11-8-1977 and the 
bail bonds furnished by the appellants 
were cancelled and they were ordered 
to be taken into custody forthwith. 
Hence these appeals by Special Leave 
which were argued together and will be 
disposed of by this judgment. 

6. In order to appreciate the submis- 
sions, on behalf of the appellants, of 
Mr. Mulla followed by Mr. Mukherjee 
it will be appropriate to briefly advert 
to certain relevant facts. 

7. On the allegations, this is princi- 
pally a case of criminal conspiracy to 
murder a person in police custody be he 
a bandit, The police personnel from the 
Deputy Inspector General of Police to 
police constables are said to be involv- 
ed as accused. 

8. Before the F.I.R, was lodged on 
10th June, 1977, there had been a preli- 
minary inquiry conducted by the C.B.I. 
between 6th of April, 1977 and 9th of 
June, 1977 bearing upon the death of 
Sunder. Fifty-three witnesses were exa- 
mined in that inquiry and six of them 
were said to be eye-witnesses, These eye- 
witnesses were all police personnel, Dur- 
ing this preliminary inquiry, all the six 
alleged eye-witnesses did not support 
the prosecution case, but gave state- 
ments in favour of the accused. How- 
ever, as stated earlier, the FIR. was 
lodged on 10th of June, 1977 and investi- 
gation proceeded in which statements of 
witnesses were recorded under S. 161, 
Cr. P. C. The appellants were also arrest- 
ed and suspended during the period 
between 10th of June, 1977 and 12th of 
July, 1977 During the course of the in- 
vestigation, seven witnesses including six 
persons already examined during the 
preliminary inquiry, gave statements 
implicating the appellants in support of 
the theory of prosecution. The witnesses 
were also forwarded to the Magistrate 
for recording their statements under 
S, 164, Cr. P. C. All the seven witnesses, 
it is stated, continued to support the pro- 
secution case in their statements on oath 
recorded under S. 164, Cr. P. C. Six eye- 
winesses .who made such discrepant 
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statements: and: had supported the de- 
fence version at. one stage, . explained 
that. some of. the: accused, namely, D.S.P. 
R. K. Sharma and Inspector Harkesh 
had exercised: pressure on them to make 
such: statements. in favour. of. the defence. 
The seventh eye-witness. A.S.J. Gopal 
Das, who had not. beer: examined ear- 
lier, made statements under S. 164,.Cr. 
P. C, in. favour of the prosecution. 

9. It is in the above background that 
the Delhi .-Administration” moved the 
High. Court for: ‘cancellation of the bail 


granted by the Sessions: Judge alleging - 


that: there: was grave apprehension of 
the witnesses; being tampered with by 
the accused. persons. on account. of their 
position and. influence which they .wield- 
ed. over the witnesses: The learned Ses- 
sions: Judge adverting, to this. aspect’ had, 
while granting bail, observed as: follows: 

“The argument of the learned Public 
Prosecutor that if released. on bail, . the 
petitioners will misuse their freedom ta 
tamper with the witnesses is, not... quite 
convincing. After all, there is little to 
gain by tampering with the witnesses 
who have, themselves, already tampered 
with their evidence. by. making contradic- 
tory statements in respect. of the ` same 
transaction.” 


i0. The isained Sessions Judge end- 5 


ed his. long discussion., as follows:— 

“To sum up, after reviewing the entire 
material including the inquest- proceed- 
ings. held by the Sub-Divisional Magis- 
trate statements recorded by the C.Biul. 
during, the preliminary enquiry and 
under S, 161, Cr. P. C, and the state- 
ments recorded. under S. 164, Cr. P. C. 
and. having, regard: to the inordinate. de- 
lay in registering this case and to | the 
circumstances: that there is little proba- 
bility of the petitioners flying from. jus- 
tice or tampering with the- witnesses, 
` and. also. having, regard. to the character 
of. evidence, I am. inclined to grant, bail 
to the. petitioners.” 

1.. The High Court, on the other 
` hand, set aside the orders of the Sessions 
Judge: observing, as: follows:— 

“Considering the nature of the ais, 
character of the evidence including the 
fact that some of the witnesses during 
preliminary inquiry did not fully sup- 
port the prosecution case; the reasonable 
apprehension of witnesses being tamper- 
ed: with and: all other factors: relevant 
for consideration, while considering the 
application for grant or refusal of _ bail 
fn a non-bailable offence punishable with 
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death or imprisonment for life; I have 
no option but to cancel the bail, J am of 
the considered view - that the learned 
Sessions Judge did‘not exercise his judi- 
cial discretion on “relevant well recognis- 
ed principles and factors ‘which ought to 
have been considered by him.” - . 

12. Section 437 of the new Code cor~. 
responds to 5, 497 of the Code of Cri-- 
minal „Procedure, .1898 (briefly ‘the -old 
Code). and S: 439 of the new Code cor- 
responds to S.-498 of the old Code.. Since 
there is no direct authority of this Court 
with regard to §. 439, Cr. P. C, of the 
new Code, counsel for both sides drew 
our attention to various decisions of the 
High Courts under S. 498, Cr. P.. C. of 
the old Code. 

13. Mr, Mulla drew `o our particular at- 
tention to, some change. in the language 
of S...437 (1), Cr. P. C. (new Code) com-- 
pared with S, 497 (1) of the old Code. 
Mr. Mulla points out that while S. 497, 
(1), .Cr. P. Ci of the old Code, in terms, 
refers to an accused being “brought be- 
fore a court”, S. 437 (1), Cr. P. C. uses 
the expression “brought before a -court 
other than the High Court or a Court of 
Session”, From this, Mr. Mulla submits 
that limitations with regard to.the grant- 
ing of bail laid down under: S. 497 (1) to 
the effect that the accused “shall, not be 
so released if there appears reasonable 
grounds for believing that he has been 
guilty of an offence' punishable with 
death or imprisonment for life” are not 
in the way of the High Court or the 


“Court of Session in ‘dealing with. bail 


under S. 439 of the new’ Code. It is, 
however, difficult to appreciate how, the 


. change in the language under S, 437 (1) 


affects the true legal position. Under 
the new as well as the old Code an accus- 
ed after being- arrested is produced be- 
fore the Court of a Magistrate. There is 
no provision in the Code whereby the 
accused is for the first time produced 
after initial arrest before the Court of 
Session or before the High Court: Sec- 
tion 437 (1), Cr. P. C., therefore, takes 
care of the situation arising out of an 
accused being arrested by the police and 
produced before a Magistrate. What has 
been the rule of production of accused 
person after arrest by the police under 
the old Code has been made explicitly 
clear in S. 437 (1) of the new Codé by 
excluding the High Court or the Court 
of Session. 

14, From the above change of langu- 
age it is difficult to reach a conclusion 
that the Sessions Judge or the High 


a 
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Court need not even bear in mind the 
guidelines which the Magistrate has nē- 
‘cessarily to follow in considering bail cf 
an accused, It is not possible to hold 
that the Sessions Judge or the High 
Court, certainly enjoying wide powers, 
will be oblivious of the considerations of 
the likelihood of the accused being guilty 
of an offence punishable with death or 
imprisonment for life. Since the Sessions 
Judge or the High Court will be ap- 
proached by an accused only after rə- 
fusal of bail by the Magistrate, it is not 
possible to hold that the mandate of the 
law of bail under S. 437, Cr. P. C. for 
the Magistrate will be ignored by tne 
High Court or by the Sessions Judge. 


15. It is submitted by Mr. Mukherjee 
that under S. 439 (2), Cr. P. C. of tae 
new Code, the High Court could not en- 
tertain the application for cancellation 
of bail and it was only the Court of Ses- 
sion that was competent to deal with 
the matter. 


16. Section 489 of the new Code ccn- 
fers special powers on High Court or 
Court of Session regarding bail. This was 
-also the position under S. 498, Cr. P. C. 
of the old Code. That is to say, even if 
a Magistrate refuses to grant bail io an 
accused person, the High Court or “he 
Court of Session may order for grant of 
bail in appropriate cases. Similarly un- 
der S, 439 (2) of the new Code, the H:gh 
Court or-the Court of Session may di- 
rect any person who has been’ released 
on bail to be arrested and ‘committed to 
custody. In the old Code, S. 498 (2) was 
worded in somewhat different language 
when it said that a High Court or Court 
of Session may cause any person who 
has been admitted to bail under sub-sec- 
tion (1) to be arrested and may commit 
him to custody. In other words, under 
S. 498 (2) of the old Code, a person who 
had been admitted to bail by the High 
Court could be committed to custody 
only by the High Court. Similarly, if a 
person was admitted to bail by a Ccurt 
of Session, it was only the Court of Ses- 
sion that could commit him to custcdy. 
This restriction upon the power of en‘er- 
tainment of an application for commit- 
ting a person, already admitted to bail, 
to custody, is lifted in the new Code un- 
der S. 439 (2). Under S. 439 (2) of the 
new Code a High Court may commit a 
person released on bail under Chapter 
XXXII by any Court including the 
Court of Session to custody, if it thinks 
appropriate to do so, It must, however, 
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be made clear that a Court of Session 
cannot cancel a bail which has already 
been granted by the High Court unless 
new circumstances arise during the pro- 
gress of the trial after an accused person 
has been admitted to bail-by the High 
Court, If, however, a Court of Session 
had admitted an accused person to bail, 
the State has two options. It may move 
the Sessions Judge if certain new circum- 
stances have arisen which were not ear- 
lier known to the State and necessarily, 
therefore, to that Court. The State may 
as well approach the High Court being 
the superior Court under S. 439 (2) to 
commit the accused to custody. When, 
however, the State is aggrieved by the 
order of the Sessions Judge granting bail 
and there are ne new circumstances 
that have cropped up except those al- 
ready existed, it is futile for the State 
to move the Sessions Judge again and it 
is competent in law to move the High 
Court for cancellation of the bail. This 
position follows from the subordinate 
position of the Court of Session vis-a-vis 
the High Court. a f 

IT. It is significant to note that under 
S. 397, Cr, P, C. of the new Code while 
the High Court and the Sessions Judge 
have the concurrent powers of révision, 
it is expressly provided under sub-sec- 
tion (3) of that section that when .an ap- 
plication ‘under that section has been 
made by any person te the High Court 
or to the Sessions Judge, no further ap- 
plication by the same person shall be 
entertained by the other of them, This 
is the position explicitly made clear un- 
der the new Code with regard to revi- 
sion when the authorities have concur- 
rent powers. Similar was the position 
under S. 435 (4), Cr. P. C. of the old 
Code with regard to concurrent revision 
powers of the Sessions Judge and the 
District Magistrate. Although under Sec- 
tion 435 (1), Cr, P, C. of the old Code 
the High Court, a Sessions Judge or a 
District Magistrate had concurrent 
powers of revision, the High Court's 
jurisdiction in revision was left untouch- 
ed. There is no provision in the new 
Code excluding the jurisdiction of the 
High Court in dealing with an applica- 
tion under S. 439 (2), Cr. P. C. to can- 
cel bail after the Sessions Judge had 
been moved and.an order had been pass- 
ed by him granting bail. The High Court 
has undoubtedly jurisdiction to enter- 
tain the application under S. 439 (2), Cr. 
P. C, for cancellation of bail notwith- 
standing that the Sessions Judge had 
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earlier admitted the appellants to bail: 
There is, therefore, no force in the sub- 
mission of Mr. Mukherjee to the con- 
trary. 

18. Chapter XXXIII of the new Code 
contains provisions. in respect of bail and 
bonds. Section 436, Cr. P. C., with which 
this Chapter opens makes an invariable 
rule for bail in case of bailable offences 
subject to the specified exception under 
sub-sec, (2) of that section, Section 437, 
Cr. P. C. provides as to when bail may 
be taken in case of non-bailable offences. 


Sub-sec. (1) of S. 437, Cr. P. C, makes 


a dichotomy in dealing with non-bail- 
able offences, The first category relates 
to offences punishable with death or im- 
prisonment for life and the rest are all 
‘other non-bailable offences. With regard 
to the first category, S. 437 (1), Cr. P. C. 
imposes a bar to grant of bail by the 
Court or the officer incharge of a police 
station to a person accused of or sus- 
pected of the commission of an offence 
punishable with death or imprisonment 
for life, if there appear reasonable 
grounds for believing that he has been 
so guilty. Naturally, therefore, at the 
stage of investigation unless there are 
some materials to justify an officer or 
the court to believe that there are no 
‘reasonable grounds for believing that 
‘the person accused of or suspected of 
the commission of such an offence has 
been guilty of the same, there is a ban 
imposed under S. 437 (1), Cr. P. C. 
against granting of bail, On the other 
hand, if to either the officer in charge of 
‘the police station or to the court there 
appear to be reasonable grounds to be- 
lieve that the accused has been guilty of 
such an offence there will be no question 
of the court or the officer granting bail 
to him. In all other non-bailable cases 
judicial discretion will always be exer- 
cised by the court in favour of granting 
bail subject to sub-sec, (3) of Sec. 487, 
Cr. P. C. with regard to imposition of 
conditions, if necessary. Under sub-sec- 
tion (4) of S. 437, Cr. P, C. an officer or 
‘a court releasing any person on bail un- 
der sub-sec. (1) or sub-sec. (2) of that 
section is required to record in writing 
his or its reasons for so doing. That is 
to say, law requires that in non-bailable 
offences punishable with death or impri- 
sonment for life, reasons have to be re- 
corded for releasing a person on bail, 
clearly disclosing how discretion has 
been exercised in that behalf. 

19. Section 437, Cr. P. C` deals, inter 
alia with two stages during the initial 
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period of the investigation of a non-bail- 
able offence. Even the officer in charge 
of the police station may, by recording 
his reasons in writing, release a person 
accused of or suspected of the commis~ 
sion of any non-bailable offence provid- 
ed there are no reasonable grounds for 
believing that the accused has commit- 
ted a non-bailable offence. Quick arrests 
by the police may be necessary when 
there are sufficient materials for the ac- 
cusation or even for suspicion. When 
such an accused is produced before the 
court, the court has a discretion to grant 
bail in all non-bailable cases except 
those punishable with death or imprison- 
ment for life if there appear to be rea- 
sons to believe that he' has been guilty of 


such offences. The Courts oversee the 
action of the police and exercise judi- 
cial discretion in granting bail always 


bearing in mind that the liberty of an 
individual is not unnecessarily and un- 
duly abridged and at the same time the 
cause of justice does not suffer. After 
the court releases a person on bail under 
sub-sec. (1) or sub-sec, (2) of S. 437, Cr. 
P. C. it may direct him to be arrested 
again when it considers necessary so to 
do. : This will be also in exercise of its- 
judicial discretion on valid grounds. 


20. Under the first proviso to S. 167 
(2) no Magistrate shall authorise . the 
detention of an accused in custody un- 
der that section for a total period ex- 
ceeding 60 days on the expiry of which 
the accused shall be released on bail if 
he is prepared to furnish the same. 
This type of release under the proviso 
shall be deemed to be a release under 
the provisions of Chapter XXXIII relat- 
ing to bail. This proviso is an innovation 
in the new Code and is intended to 
speed up investigation by the police so 
that a person does not have to languish 
unnecessarily in prison facing a trial. 
There is a similar provision under sub- 
sec, (6) of S. 437, Cr. P. C. which cor- 
responds to S. 497 (3A) of the old Code. 
This provision is again intended to speed 
up trial without unnecessarily detaining 
a person as an under-trial prisoner, un- 
less for reasons to be recorded in writ- 
ing, the Magistrate otherwise directs. We 
may also notice in this connection sub- 


-sec. (7) of S, 437 which provides that if 


at any time after the conclusion of a 
trial of any person accused of non-bail- 
able offence and before the judgment is 
delivered the court is of opinion that 
there are reasonable grounds for believ~ 
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ing that the accused is not guilty. of such 
an offence, it’ shall release the accused, 
if he is in custody, on the execution of 
him of a bond without sureties for his 
appearance to hear the judgment. Tha 
principle underlying S. 437 is, therefore, 
towards granting of ‘bail except in cases 
where there appear to be reasonable 
grounds for believing that the accused 
has been guilty of an offence punishable 
with death or imprisonment for life and 
also when there are other valid reasons 
to justify the refusal of bail. 

21. Section 437, Cr. P, C. is concerm~ 
ed only with the court of Magistrate. It 
expressly excluded the High Court ard 
the Court of Session, The language əf 
S. 437 (1) may be contrasted with S. 437 
(7) to which we have already made a 
reference. While under sub-sec, (1) of 
S. 437, Cr. P. C. the words are: “If there 
appear to be reasonable grounds for be- 
Hieving that he has been guilty”. Sus- 
sec, (7) says: “that there are reasonatle 
grounds for believing that the accussd 
is not guilty of such an offence”. This 
difference in language occurs on account 
of the stage at which the two sub-sec- 
tions operate. During the initial investi- 
gation of a case in order to confine a 
person in detention, there should orly 
appear reasonable grounds for- believing 
that he has been guilty of an offercé 
punishable with death or’ imprisonment 
for life, whereas after submission of 
charge-sheet or during trial for such an 
offence the court has an opportunity to 
form somewhat clear. opinion as to. whe- 
ther there are reasonable ground for 
believing that.the accused is not guilty 
of such an offence. At that stage the 
degree of certainty of opinion in that 
behalf is more after the trial is over end 
judgment is deferred than at a pre-trial 
stage even after the charge-sheet, There 
is a noticeable trend in the above provi- 
sions of law that even in case of such 
non-bailable offences a person need not 
be detained in custody for any - period 
more than it is absolutely necessary, if 
there are no reasonable grounds for be- 
lieving that he is guilty of such an 
offence. There will be, however, certain 
overriding considerations to which we 
shall refer. hereafter. Whenever a person 
is arrested by the police for such an 
offence, there should be materials produc- 
ed before the. court to come to a - con~ 
clusion as to the nature.of-the case. he 
is involved in or he is suspected of. If 
at that stage from the materials available 
there appear reasonable grounds for be- 
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lieving that the person has. been guilty 
of an offence punishable with death or 
imprisonment for life, the court has no 
other option than to commit him to cus- 
tody. At that stage, the court is concern- 
ed wih the existence .of the materials 
against the accused and not as to whe- 
ther those materials are credible or not 
on the merits. 

22, In other non-bailable cases the 
court will exercise its judicial discretion 
în favour of granting bail subject to sub- 
sec. (3) of Sec. 437, Cr. P. C. if it deems. 
necessary to act under it. Unless excep- 
tional circumstances are brought to the 
notice of the court which may defeat 
propr investigation and a fair trial, the 
court will not decline to grant bail to a 
person who is not accused of an offenca 
punishable with death or imprisonment 
for life, It is also clear that when an 
accused is brought before the court of 
a Magistrate with the allegation against 
him of an offence punishable with death 
or imprisonment for life, he has ordina- 
rily no option in the matter but to re- 
fuse bail subject, however, to the first 
proviso to S. 437 (1), Cr. P, C. and in a 
case where the Magistrate entertains 4 


‘reasonable belief on the materials that 


the accused has not been guilty of such 
an offence. This will, however, be an 
extraordinary occasion since there will 
be some materials at the stage of initial 
arrest, for the accusation or for strong 
suspicion of commission by the person 
of such an offence. 

23. By an amendment in 1955 in Sec- 
tion 497, Cr. P. C, of the old Code the 
words “or suspected of the commission 
of” were for the first time introduced. 
These words were continued in the new 
Code in S, 437 (1), Cr. P. C. It is diffi-, 
cult to conceive how if a police officer! 
arrests a penson on a reasonable suspi~| 
cion of commission of an offence punish-, 
able with death or imprisonment for life 
(S. 41, Cr. P, C. of the new Code) and 
forwards him to a Magistrate (S. 167 (1), 
Cr. P. C. of the new Code) the Magis-| 
trate at that stage will have reasons to: 
hold that there are no reasonable grounds! 
for believing that he has not been guilty! 
of such an offence, At that stage unless} 
the Magistrate is able to-act under the: 
proviso to S, 437 (1), Cr. P, C. bail ap-' 
pears to be out of the question. The only’ 
limited inquiry. may then relate to the, 
materials for the suspicion. The position: 
will naturally change: as. investigation, 
progresses and more facts and circim-| 
stances come to light., 
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24. 
new Code, on the other hand; confers 
special powers on the High Court or the 
Court: of Session in respect of bail.: Un- 
like-under S. 437 (1) there is no ban im- 
posed under S. 439 (1), Cr. P. C. against 
granting of bail by the . High Court or 
the Court of. Session to persons accused 
of an offence punishable with death or 
imprisonment. for. life. It is, however, 
legitimate . to suppose that the High 
Court or the Court of Session will: be 
approached by an accused...only after 
he has failed before the Magistrate and 
after the: investigation ~has progressed 
throwing light-on the evidence and cir= 
cumstances implicating the accused. Even 
so, the High Court-or the Court of Ses- 
sion will have to exercise its judicial dis- 
. feretion in considering the question of 

granting of bail under S. 439 (1), Cr. P. C. 
‘lof the mew Code. ‘The overriding consix 
derations in granting bail to which we 
adverted to earlier and which are com- 
mon both in-the case:of S: 437. (1) and 
S. 439 (1), Cr. P. C. of the new. Code are 
the nature and gravity of the ‘circum- 
stances in which the offence is commit- 


ted; the position. and the status of the- 


accused with, reference to the victim and 
the: witnesses; the likelihood, of the ac< 
cused fleeing from justice; ‘of repeating 
the offence; of jeopardising his own life 
being faced with a grim prospect of pos< 
sible conviction’in the case; of tamper- 
ing with witnesses; the history ‘of. -the 
case as well as of its Investigation... and 
other relevant. grounds. which, in view 
of so many variable factors, cannot, E 
exhaustively set out, 


25. The question “of: cancellation of 
bail under S. 439 :(2), Cr. P. C. of -the 
new. Code is certainly different from ad~ 
misison to bail under S, 439 (1), Cr. P. C: 
The decisions of the various:-High Courts 
cited before us are mainly with regard 
to the admission to bail by’ the High 
Court under S, 498, Cr, P. C. ` (old). 
Power of the High Court or of the Ses- 
sions Judge to admit persons to bail un= 
der S. 498, Cr. P.C. (old): was always 
held to be wide without any express limi~ 

_ tations in law, In considering the ques 
tion of bail justice to both sides governs 
the judicious exercise of ‘the ¢ourt’s judi- 
cial discretion. The only’ authority cited 
before us where this Court cancelled- bail 
granted by the High Court is that of the 
State v. Captain Jagjit Singh, (1962) 3 
SCR 622:(AIR 1962 SC 253). The Cáp- 
tain was prosecuted along with- others 
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-not take into»proper account .the grave 


. revealed from the. allegations and. 
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for conspiracy and. also- under Ss: 3 and 
5.0f the Indian Official Secrets Act, 1923 
for passing on official secrets to a foreign 
agency, This Court found a basic error 
in the order of the High Court in treat- 
ing the case. as falling under S. 5 of the 
Official Secrets Act which is a bailable 
offence when the High Court ought to 
have .proceeded on the ‘assumption. . that 
it was under S. 3 of the Act. which is a 
non-bailable offence. It is because of 
this basic error into. which the High 
Court felt that this Court. interfered 
with the order of bail granted by the 
High Court, . J TA E 


°26. In the present case the Sessions 
Judgé having admitted the appellants to 
bail by recording his reasons we 1 
have‘ to see whether that order was. viti- 
ated, -by any serious’ infirmity for which. 
it was right and proper for thé High 
Court, in the interest of justice, to inter- 


` fere with his discretion in granting the - 
bail.” 


- 27. Ordinarily the High Court will 
not. exercise its discretion. to interfere 
with’ an order of bail granted by the 
Sessions Judge in favour: of an accused. - 

28. . We have set out above the mates 
tial portions of the order of the..Sessions. 
Judge from which it is seen that he did 






apprehension. . of the prosecution. th: 


positien.of the appellants in relation to 
the ey€-witnesses it was incumbent upon 
the Sessions Judge to give proper weight 
to the serious apprehension of the pro- - 
secution. with regard to tampering with 
the eyé-witnesses; which was urged. be- 
fore him in resisting the epplication for 
bail. The matter would have been dif- 
ferent if there was absolutely no basis 
for the. apprehension of the prosecution 
with regard to tampering of the witnes- 
ses and the allegation rested only on @ 
bald statement. The manner în which the 
above plea was disposed of by the Ses= 
sions .Judge was very ‘casual and even 
the language in the order is not clear 
enough to indicate what he meant. by; 
observing that 

‘the - witness€s:........’ themselves als 
ready tampered ‘with their evidence by 
making contradictory stafement...... 
The learned Sessions Judge was not ‘alive 
to-the legal position that there was no 
substantive’ evidence yet recorded! 
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against the accused until the eye-witnes- 
ses Were examined: in the ` trial ‘which 
‘was to proceed unimpeded by any via- 
ous probability. The witnesses stated: cn 
oath under S. 164, Cr. P. C; that they 
had made the earlier statements. due 10 
pressurisation by some of the appellanss. 
‘Where ‘the truth lies will be. det ad 
at ‘the trial, The High Court took note of 
this serious infirmity of approach of tse 
Sessions Judge as also the unwarranted 
manner bordering on his prematurely 
commenting on the merits of the case 3y 
observing that’ “such deposition canrot 
escape a taint of unreliability in some 
measure or other’. The only question 
which the Sessions Judge was required 
to consider at that stage was whether 
there was prima facie case made-out, as 
alleged, on the statements -of the wit- 
esses and on other materials: There ap- 
peared at least nothing at that stage 
against the statement of AS.1 Gopal Cas 
who had made no earlier contradictcry 
statement. “The taint ` of unreliability” 
could not be attched ` to his statement 
even for the reason given by the learned 
Sessions Judge. Whether his evidence 
will ultimately be held to be trustworthy 
will be an issue at the stage of trial. In 
considering the question of bail of an 
accused in a non-bailable offence puni-h- 
able with death or imprisonment for l-fe, 
it is necessary for the court to consider 
whether the evidence discloses a prima 
facie case to warrant his detention in 
jail besides the other relevant factors 7e- 
ferred to above. As a link in’ the chain 
of criminal conspiracy the prosecutior is 
also relying on the conduct of some of 
the appellants in taking Sunder out of 
police lockup for making what is caed 
a false discovery and it is but fair tat 
the Panch witness. in that behalf be aot 
allowed to be got at. . - 5 


29. We may : repeat the two para- 
mount considerations, viz. likelihood of 
the accused fleeing from justice and his 
tampering. with prosecution evidence 
relate to ensuring a fair trial of the case 
in a court of justice. It is essential that 
due and proper weight should be bestsw~ 
ed on these two factors apart from othrs. 
There cannot be an inexorable formula 
in the matter of granting bail. The facts 
and circumstances of each case vill 
govern the exercise of judicial discrecion 
in granting or cancelling bail. ; ‘ 

. In dealing with the question of 
bail under-S. 498 of the old Code urder 
which the High Court in that case Azad 
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admitted the accused to bail,.this Court 
in the State v. Captain Jagjit Singh 
(AIR 1962 SC 253) (supra) while setting 
aside the order.of the High Court grant- 
ing bail, made certain general observa- 
tions with regard to the. principles that 
should. govern. in granting bail in -a non- 
bailable case as follows (at p, 255 of 
AIR): —.: ; 3 
"It (the High Court) should then have 
taken, into account the various conside- 
rations, such as, nature and seriousness of 
the offence, the character of the evi- 
dence, circumstances which are peculiar 
to ‘the accused, a reasonable possibility 


- of the presence of the accused not being 


secured at the trial, reasonable appre- 
hension of witnesses being tampered 
with, the larger interests of the public 
or the State, and similar other conside- 
rations, which arise when a court is ask- 
ed for bail in a non-bailable offence. It 
is true that under S. 498 of the Code of 
Criminal Procedure, the powers of the 
High. Court in the matter of granting 
bail are very wide; even so where the 
offence is non-bailable, various conside- 
tations such as those indicated above 
have to be taken into account before bail 
is granted in a non-bailable offence.” 

We are of the opinion that the above ob- 
servations equally apply to a case under 
S. 439 of the new Code and the legal 
pen is not different under the new 

ode. : 


31. We are‘satisfied that the High! 
Court -has correctly appreciated the! 
entire position. and the Sessions Judge 
did not at the stage the case was before, 
him. We will not, therefore, be justified) 
under Art, 136 of the Constitution in| 
interfering with the discretion exercised 
by the High Court in cancelling the baili 
of the appellants in this case. 

- 32. Before closing, we should, how- 
ever, make certain things clear. We find 
that the case is now before the commit- ‘ 
ting Magistrate. We are also informed 
that all documents have been furnished 
to the accused under S. 207, Cr. P. C. of 
the new Code. The Magistrate will, 
therefore, without loss of further time 
pass an appropriate order under S, 209, 
Cr. P, C. The Court of Session will, 
thereafter, commence trial at an early 
date and examine all the eye-witnesses 
first and such other material witnesses 
thereafter as may be produced by the 
prosecution as early as possible, Trial 
should proceed de die in diem as far as 
practicable at least so far as the eye- 
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witnesses and the above referred to 
Panch witness are concerned. We have 
to make this order as both Mr. Mulla 
and Mr. Mukherjee submitted that trial 
will take a long time as the witnesses 
cited in the charge sheet are more than 
200 and it will be a punishment to keep 
the appellants in detention pending the 
trial. We have, therefore, thought it fit 
to make the above observation to which 
the learned Addl. Solicitor General had 
readily and very fairly agreed, After the 
statements of the eye-witnesses and 
said Panch witness have been recorded, 


it will be open to the accused to move 
the Sessions Judge for admitting them 
to bail, pending further hearing. The 
appeals are dismissed with the” above 
observations, The Stay Orders stand 
vacated. 


Appeals dismissed. 
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(From: ILR (1975) 1 Cal 455) 


P. K. GOSWAMI AND V. D. 
TULZAPURKAR, JJ. 


State of West Bengal, Appellant v. 
Bejoy Kumar Bose etc. ete., Respondents. 


Criminal Appeals Nos, 109-111 of 1977, 
D/-7-12-1977. 


W. B. Criminal Law Amendment (Spe- 
cial Courts) Act (21 of 1949) (as amended 
by W, B. Act 24 of 1960), S. 5 — Cogni- 
zance taken on written complaint with- 
out complying with S. 200, Cr. P. C. — 
No valid objection can be taken. ILR 
(1975) 1 Cal 455, Reversed. (Criminal 
P. C. (1898), Ss. 190 and 200). 


The words “in the manner laid down in 
clauses (a) and (b) of sub-s. (1) of S. 190 
of the Criminal Procedure Code, 1898” 
in S. 5 (1) do not automatically in- 
troduce the provisions of S. 200, Cr. P. C. 
of Chapter XVI, nor do the above words 
in S. 5 of the Act mandatorily compel the 
Special Judge to resort to the provisions 
of Ch, XVI. Apart from this, Ch, XVI 
in terms refers to “complaints to 
Magistrates” and thereby excludes Spe- 
cial Judges who are to be guided by the 
special provisions of the Special Act in 
the matters provided therein. There is 
nothing in S. 5 (1) of the Act even after 
the amendment in 1960 to compel the 
Special Judge to comply with the pro- 
visions of S, 200, Cr. P. C, ILR (1975) 1 
Cal 455, Reversed. 


LU/LU/®616/77/CWM 


(Paras 12 and 13). 


-A.L R. 


Because of the amendment of S. 5 in 
1960, it may be now open to the Special 
Judge to apply his judicial mind to the 
complaint apart from allotment of the 
case in order te come to a decision ag to 
whether he is satisfied on the materials 
laid before him at that stage to take 
cognizance ofthe offenceand proceed to 
trial. If he chooses to examine the com- 
plainant or any witness before issuing 
process against any accused, there is 
nothing in law to prevent him from doing 
so. If he does not do so and is satisfied 
on perusal of the complaint after allot- 
ment of the case by the Government that 
an offence has been disclosed against de- 
finite persons, no valid objection could 
be taken against his taking cognizance on 
the written complaint without complying 
with the provisions of S. 200, Cr. P. C. 
AIR 1963 SC 765; ATR 1961 SC 986, Rel. 
on. (Paras 10 and 11) 


Cases Referred: Chronclogical Paras 


(1975) Criminal Appeal No. 434 of 1967 

D/- 11-4-1975 (Cal) 4 
(1967) Criminal Appeal Nos. 23 to 26 of 
1961 D/- 29-3-1967 (Cal) 4 
AIR 1963 SC 765 : 1963 Supp (1) SCR 

953 : (1963) 1 Cri LJ 797 7, 10 
AIR 1961 SC 986: (1961) 2 Cri LJ 39 11 
AIR 1951 SC 207 : 1951 SCR 312 : 52 

Cri LJ 775 7 
AIR 1943 Pat 245 (SB) 7 
(1910) 11 Cri LJ 217: ILR 37 Cal 412 7 


Mr. A. P. Chatterjee Sr. Advocate 
(G. C. Chatterjee, and Mrs. Mukti 
Moitra, Advocates with him), for Appel- 
lant in all Appeals; Mr. A. K. Sen Sr. 
Advocate (Miss Uma Bannerjee and Mr. 
S. Swarup Advocates with him), for Res- 
pondent in Cri, A. No. 111 of 1977. 


GOSWAMI, J:—These appeals by certi- 
ficate are from the common judgment of 
the Calcutta High Court of 28th May, 
1975 disposing of three Criminal Misc. 
Revisions Nos, 304, 318 and 371 of 1975. 
There is a common question of law and 
will be disposed of by this judgment. 


2. Briefly the facts are as follows: 


A complaint was made against the ac- 
cused by Shri J. F. C. Me.Mohan. Dock. 
Manager, Calcutta Port Commissioners, 
to the South Port Police Station alleging 
offences under Ss. 120-B/420/379/466/468/ 
471, I. P. C. against serverel accused in- 
cluding the appellants who happened to 
be public servants at the material time. 
The State Government issued a Noti- 
fication No. 3165-J on 8-4-1970 under 
S. 4 of the West Bengal Criminal Law 
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Amendment (Special Courts) Act (here- 
inafter referred to as the ` Act) allotting 
the said case for trial to the Third Ad- 
ditional Special Court, Calcutta consti- 
tuted under the provisions of the said Act 
for trial of the offences mentioned in tha 
schedule to that Act. There is no dis- 
pute about the particular order of allot- 
ment of the case to the Special 
Court under the said Act. Following 
the Notification of April 8, 1970 the 
State of West Bengal through Ranaj-t 
Roy, Sub-Inspector of Police, filed 
a complaint before the Third Add:- 
tional Special Court. Calcutta on 11-£- 
1970 detailing all the allegations agains 
the accused and indicating the material 
facts that transpired in the course of the 
investigation of the case. The Special 
Court Judge after perusal of the com- 
plaint and hearing the Public Prosecuter 
took cognizance of the case under Sez- 
tions 409/109 and 409/34, I. P. C. which 
are offences mentioned in the- schedule >f 
the Act. The Learned Judge thereupen 
issued processes against the appellants aud 
other accused. In due course trial corm- 
menced. The prosecution after examining 
70 witnesses closed its case on May 2, 
1974. The Court framed charges agairst 
four accused including the appellants and 
discharged the remaining two accused by 
a lengthy order with reasons on 26-2-"5. 
Charges were framed under various sec- 
tions including Ss. 409 and 420 read with 
S. 120-B, I. P. C. 

3. The appellants moved the Calcutta 
High Court in revision for quashing tne 
trial on March 25, 1975. The High Court 
allowed the petition on 28th of Mey, 
1975 and granted certificate to appeal to 
this Court under Article 134 (1) (c) of 
the Constitution on March 26, 1973. 
Hence these appeals. 

4, The High Court accepted the ccn- 
tentions of the appellants that no legal 
and valid cognizance of the offence was 
taken by the learned Judge, Special 
Court and, therefore, the entire proceed- 
ings became vitiated and hence were 
quashed. The High Court in disposing 
of the matter in this way followed two 
earlier Division Bench decisions of -he 
said Court in Sudhir Chandra Bhatia- 
charjee v, The State. Criminal Appeals 
Nos. 23 to 26 of 1961 decided on 28th 
March, 1967 (Cal) and Shyama Saran 
Das Gupta v. The State, (Criminal Appeal 
No, 434 of 1967) decided on 11th Apcil, 
1975 (Cal). 

5. The question that falls for decison 
in these appeals relates to the cognizance 
of the offences by the Special Judge 


. notice of judicially. 
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under the Act. As the Préamble shows, 
the Act provides for the more speedy 
trial and more effective punishment of 
certain offences specified in the schedule 
thereto. S. 4 (1) of the Act provides that 
notwithstanding anything contained in 
the Code of Criminal Procedure 1898 or 
in any other lew. the offences specified 
in the schedule shall be triable by Spe- 
cial Courts only: Provided that when try- 
ing any case’ a Special ‘Court may also 
try any offence other than an offence 
specified in the schedule, with which the 
accused may under the Code of Criminal 
Procedure, 1898, be charged with the 
same trial. There is, however, no dis- 
pute that the offences charged are ex- 
clusively triable by the Special Court. 


6. Section 5 of the Act which is 
material for our purpose may be read: 

“A Special Court mey take cognizance 
of offences, in the manner laid down in 
clauses (4) and (b) of sub-s. (1) of S. 190 
of Code of Criminal Procedure, 1898 
without the accused being committed to 
his Court for trial, and in trying the ac- 
cused persons, shall follow the proce- 
dure prescribed by the Code of Criminal 
Procedure, 1898, for the trial of warrant 
cases by Magistrates, instituted other- 
wise than on a police report.” 
This Section underwent some changes by 
two amendments in 1956 and 1960. Prior 
to the amendments, S. 5 (1) did not con- 
tain the words “in the manner laid down 
in clauses (a) and (b) of sub-s, (1) of the 
Code of Criminal Procedure. 1898” and 
the words “instituted otherwise than on 
a police report”. We are not concerned 
in these appeals with the amendment of 
1956 by which the words “instituted 
otherwise than on a police report” were 
inserted. 


7. It may be of interest to note that 
in a case under the unamended section 
before the Special Court this Court had 
to deal with the question of cognizance 
canvassed before it in’ Ajit Kumar 
Palit v. State of West Bengal, 1963 
Supp (1) SCR 953 at pp. 965; 966: 
(AIR 1963 SC 765 at p. 770). This Court 
held on the terms of the provisions of 
the unamended S. 5 (1) of the Act as 
follows :— i ` 


.“The word “cognizance” has no 
teric or mystic significance in criminal 
law or procedure. Jt merely means— 
become aware of and when used with re- 
ference to a Court or Judge, to take 
It was‘ stated in 
Gopal Marwari v. Emperor, AIR 1943 Pat 
245 (SB) by the learned Judges of the 


eso- 


_. an offence” uu.. 
~ fore that as soon as a special judge re- 
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Patna High Court -in a passage quoted 
with approval by-this Court in R. R. 
Chari v. State of Uttar Pradesh, 1951 SCR 
312 atp. 320: (AIR 1951 SC 207 at p. 210) 
that the word, ‘cognizance’ was used in 
the Code to indicate the point. when the 
Magistrate: or Judge takes judicial notice 
of an offence and that it was a word — of 
indefinite import, and ig not perhaps al- 
ways used in exactly. the same sense. As 
observed in: Emperor v: Sourindra Mohan 
Chuckerbutty, (1910) ILR 37 Cal 412 at 
p.. 416 : (141 Cri LJ 217), “taking cogni- 


.zance does not involve any formal action; - 


or indeed action of any kind, but occurs 
as soon as a Magistrate, ag such, -applies 
his mind to the suspected commission of 
‘It appears to us there- 


ceives the orders of allotment of the case 
passed by the State Government it: be- 
comes vested with jurisdiction to try the 
case and when. it receives the record 
from the Government it can apply its 


mind and issue notice te the accused and . 


thus start the trial of the proceedings 
assigned to it by the State Government. 
. 8. The above. decision ‘of this (Court 
could have concluded the: matter, 
but it is pointed out by Mr. A. K. Sen, 
appearing on behalf of the respondent 
that in view of the amendment of Sec- 
tion 5 (1) of the Act by the West Bengal 
Act XXIV of 1960 introducing the words 
“in the manner laid down in clauses (a) 
and (b) of sub-s, (1) of S. 190 of the Code 
of Criminal Procedure, 1898”, ‘the legal 
position has completely .changed. He 
submits that it is now obligatory for the 
Special Judge to examine the ‘complain- 
ent under S. 200. Cr. P. C. prior to tak- 
ing cognizance of the offence. Since in 
the present case, proceeds the argument 
of Mr.. Sen, the Special Judge took cogni- 
zance merely on the complaint of 
Sub-Inspector of Police without proceed- 
ing in accordance with S. 200, Cr. P. C. 
the entire proceedings are vitiated. 


9. We are unable to ‘accede to the 
above submission of Mr. Sen: It is true 
that the amendment has introduced the 
manner of taking cognizance’ in accor- 
dance with S. 190 (1) (a) & (b), Cr. P. C. 
appearing in Chapter XV of the Criminal 
Procedure Code, 1898,; but the legislature 
in this amendment, at the same time, has 
advisedly omitted to include S. 200, Cr. 
P. C. and the other: provisions of. the 


next Chapter which is Chapter XVI deal- 


ing- with “complaints to. Magistrates.” 
18. It is clear that. under S. 4 (2) - of 


the Act, the allotment by the State Gov-- 
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ernment to the Special Judge of a casa 
involving of. scheduled offences vests the 
necessary‘ jurisdiction in the Special 
Judge to proceed to trial and is, there- 
fore, equivalent. to that Court’s taking 
cognizance of .the offence (See Ajit 
Kumar Palit’s ease AIR 1963 SC 765 
(upre); Because of the amendment of 

5 (2) in 1960, it may be now open to 
T Special Judge to apply his judicial. 


` mind to the complaint apart: from allot- 


ment‘of the casein order to:come to ade- 
cisionas to whether -he is satisfied on the 
materials laid before him at that stage 
to take cognizance of the offence and pro- 
ceed to trial.. If he chooses to examine 
the complainant or-any witness before is- 
suing process against. any: accused, there 
is nothing in law to prevent him from 
doing so.. If he does not do so and is- 
satisfied on perusal of the complaint after- 
allotment of the case by the Government 
that an offence has been disclosed against 
definite persons,.no valid objection could 
be taken against his taking cognizance onj 
the written complaint without ‘complying 
with the provisions of S. 200, Cr. P, C. -` 
No grievance can: be made then that the 
Special Judge has not examined the com- 
plainant under S, 200, Cr. P. C. prior toe 
issuing of process. 

11. Section 200, Cr. P. G, in terms, 
comes into play . after taking cognizance 
of-an offence by a Magistrate (See Gopal 
Das Sindhi. v. State of Assam, AIR 1961 
SC 986 at pp. 988, 989). There is, therefore 
no merit in the submission that ‘taking 
cognizance of the offence in this case is 
invalid for: which the whole trial is vitiat- 
ed. 


12. The words “in the manner “eid 
down in clauses (a) and (b) of sub-s. (1) 
of S. 190 of the Criminal Procedure 
Code, 1898” do. not automatically intro- 
duce the provisions of S. 200, Cr. P. C. 
of Chapter XVI, nor do the above words 
in S. 5 (2) of the Act mandatorily com- 
pel the Special Judge to rezort to the 
provisions of Chaptér XVI. 


13. Apart from this , Chapter XVI in 
terms refers to “complaints to Magis- 
trates” and thereby excludes Special 
Judges who are to be guided by the 
special. provisions of the special Act in 
the matters provided. therein. . There is 
nothing in S, 5 (1). of the Act even after 
the amendment in 1960 to compel the 
Special Judge to comply with the pro- 
visions of S. 200, Cr. P. C. 


14. ‘The objection of the -respondents 
to the trial ig on the score of ‘the invalidity 
of the cognizance taken by the Special 
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judge on perusal of the written com- 
plaint after allotment of the case by the 
Government for the sole reason that the 
complainant had not been examinec 
under S. 200, Cr. P. C. prior to issuing 
of process. The objection is clearly un- 
tenable for the reasons given above. 

15. The appeals are, therefore. allow- 
ed and the judgment of the High Cour: 
is set aside. Since the case is an old one, 
trial before the Special Judge shall b= 
expedited, , 

Appeals allowec. 
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(From: Allahabad)* 
P. K. GOSWAMI AND 
“V. D. TULZAPURKAR, JJ. 

State of Uttar Pradesh, Appellant ~. 
Sughar Singh and others, Respondents. 

Criminal Appeal No. 273 of 1974, D,- 
8-12-1977. 

(A) Evidence Act (1 of 1872), S. 3 — 
Partisan witness — Witress father of 
deceased and inimical to accused — Value 
of his testimony. 


Where the witness is the father of ‘the 
deceased and also inimical to the ac- 
cused, he being a partisan witness his 
testimony has to be viewed with great 
caution but that by itself cannot be suffi- 
cient ground to reject it unless the same 
is found to be untruthful by reason of 
other infirmities. On examining the evi- 
dence from that angle in the case itc-n 
be held that there is no grave infirmity 
which would go to discredit him. 

(Para 10) 

Anno.—3 AIR Manual Evidence Act 
S. 3 N. 40, 41. 

(B) Penal Code (45 of 1860), S. 141 — 
Unlawful assembly to commit murder. 

It was established that the five aceusad 
persons were lying in ambush on either 
side of the lane and when the deceased 
came near the place of occurrence at the 
exhortation of accused Nos, 4 and 5, ac- 
cused Nos. 1, 2 and 3 fired shots accus2d 
Nos. 1 and 2 with their guns and accus2d 
No. 3 with his pistol at deceased, which 
shots caused several injuries resulting 
in. his death, 

Held, that the manner in which they 
were lying in wait, the fire-arms thay 


*(Criminal Appéal No. 634 and Referred 
No. 25 of 1973, D/- 31-10-1973 (All). 
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were having with them, the exhortation: 
by accused 4 and accused’ 5, followed by: 
three shots aimed at deceased: by ac- 
cused 1, 2 and 3 from short distance, 
threats given by accused 1, -2 and. 3 to 
witnesses not -to question them, the 
manner of running away. after snatching 
the rifle and belt of cartridges from de- 
ceased — all these are sufficient to come 
to the conclusion that these five accused 
had constituted an unlawful assembly 
and as members thereof committed the 
various offences with which they were 
charged. (Para 11), 

Anno.— AIR Comm, Penal Code 2nd 
1974 Edn. S. 141 N 1 

(C) Evidence Act (1 of 1872), S. 45 — 
Medical expert — Death by gun shot in- 
jury — Direct evidence of eye witness 
available — Inconsistency relating to 
distance from which gun shots were fired 
between evidence of medical expert and 
eye witness is of no significance — Held, 
that the prosecution evidence pertaining 
to assault by guns and pistol substantial- 
ly tallied with medical evidence. AIR 
1971 SC 2119, Foll. (Para 12). 

Anno.— 3 AIR Manual Evidence Act 
S. 45 N 15. 

(D) Evidence Act (1 of 1872), Sec- 
tions 101-104 — Criminal trial — Plea of 
alibi — It is on accused. to substantiate 
and make it reasonably probable, 

(Para 15) 

Anno. 3 AIR Manuel Evidence Act 
Ss, 101-104 N.43. 

(E) Constitution of India, Art. 136 — 
Criminal P. C. (5 of 1898), S. 423 — High 
Court in appeal setting aside conviction 
and acquitting accused — Appeal by 
special leave — Interference. Criminal 
Appeal No. 634 and Ref. No. 25 of 1973, 
D/- 31-10-1973 (All), Reversed. 

-The Supreme ‘Court will normally be 
slow in interfering with an acquittal re- 
corded by a High Court. Where the 
High Court has clearly erred in not ap- 
proaching the evidence of two material 
witnesses properly it would be a fit case 
to reappraise their evidence. (Para 7) 

In the circumstances of the case it was 
held that the Sessions Judge was right in 
coming to the conclusion that the prose- 
cution had established its case against all 
the accused beyond reasonable doubt 
and the High Court wag clearly in error 
in interfering with the convictions.’ re- 
corded by. the Sessions Judge against 
each of the accused-respondents. Crimi- 
nal Appeal No. 634 and Ref. No. 25 of 
19738, Di 31-10-1973 (All), Reversed 

(Para 16) 
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Anno. AIR Comm. Constitution of 
India Art. 136 N 12 


- (F) Penal Code (45 of 1860), S. 302 — 
Murder — Sentence — Lapse of consider- 
able time since date of occurrence — 
High Courts decision of acquittal in 
favour of accused set aside — Extreme 
penalty of death reduced to imprison- 
ment for life by Supreme Court. 
(Para 17) 
Anno-— AIR Comm. Penal Code 2nd 
1974 Edn, S. 302 N. 16, 45-A. 


Cases Referred: Chronological Paras 
AIR 1971 SC 2119 : 1971 Cri LJ 1463 12 


Mr. D. P. Uniyal, Sr. Advocate (Mr. 
O. P. Rana, Advocate with him), for Ap- 
pellant; Mr. S. N. Mulla,- Sr. Advocate 
(M/s. K. Kapoor and Pramod Swarup Ad- 
vocate with him), for Respondents. - 


TULZAPURKAR, J.:— This appeal by 
special leave has been preferred by the 
State of Uttar Pradesh against the judg- 
ment and order of the ‘Allahabad High 
Court dated October 31, 1973, in Con- 
firmation Reference No. 25 of 1973 and 
Criminal Appeal No. 634 of 1973, ac- 
quitting respondents 1 to 5 in respect of 
the offences said to have been committed 
by them under Ss. 147, 148, 379, 302 and 
302 read with 149 of the I. P. C 

2. The prosecution case as revealed 
by the evidence led at the trial may 
briefly, be stated as follows: 


The deceased Uma Shanker and his 
father Mannu Lal (P. W. 1) as also all 
the five respondent-accused. have been 
the residents of village Karmer, P. S. 
Orai. The deceased Uma Shanker, his 
father Mannu Lal (P. W. 1) and respon- 
dent-accused Ram Gopal (original ac- 
cused No. 3) used to practise the profes- 
sion of Purohit in villages Karmer, Bam- 
hori and surrounding villages, It appears 
that there was professional rivalry þe- 
‘tween Uma Shanker and Mannu Lal on 
the one hand and Ram Gopal (A-3) on 
the other and for quite some time prior 
to the incident in question which took 
place on July 5, 1971, the villagers of 
Karmer had stopped engaging the services 
of Ram Gopal (A-3) for Purohiti work 
and entrusted the same to deceased Uma 
Shanker and his father Mannu Lal 
(P. W. 1) and, therefore, Ram Gopal (A-3) 
started bearing grudge and ill-will to- 
wards Uma Shanker and Mannu Lal. it 
further appears that there were two par- 
ties in the neighbouring. village Bamhori, 
one of Moti. Lal and the other of Om Pra- 
kash, the réspondents-accused belonging 
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to the party of Motilal while the .de- 
ceased Uma Shanker to the party nf Om 
Prakash. It may be stated that respon- 
dents Sughar Singh (original accused 
No. 1) and Man Singh (original accused 
No. 4) are real brothers while respondents 
Swami Din (original accused No. 2) and 
Dashrath Singh (original accused No. 5) 
are real brothers and these four in ‘be- 
tween themselves are cousin brothers. 
According to the prosecution on. account 
of the professional rivaly as well as 
party factions the relations between the 
deceased Uma Shanker and his father 
Mannu Lal (P. W. 1) on the one hand and 
the respondents-accused on the other 
had become inimical. It appears that 
prior to the occurrence on July 5, 1971, 
there were proceedings under S. 107, Cri- 
minal P. C. between the two parties of 
Motilal and Om Prakash and Ram Gopal 
(A-3) had on December 2, 1970 lodged a 
complaint under S. 352, I. P. C. against 
Mannu Lal and others, According to the 
prosecution because of, these incidents 
and the long-standing enmity between 
deceased Uma Shanker and the respon- 
dent-accused, the former always appre- 
hended danger to his life and hence he 
used to carry with him a rifle, for which 
he held a licence, and a bet of cartridges, 
The incident giving rise to the prosecu- 
tion of the respondents-accused occurred 
on July 5, 1971 at about 2.30 p.m. in vil- 
lage Karmer. On that day deceased Uma 
Shanker and his father Mannu Lal 
(P. W. 1) had gone to one Jagdish. Lohar 
for reciting Satya Narain Katha at his 
place. After the function of reciting the 
Katha at Jagdisn Lohar’s place was over 
both were returning home; Uma Shan- 
ker, who was carrying a Jholi (cloth bag) 
containing Sankh (Conch), Jhalar, Danda, 
Idol of Thakurjee with Singhasan, Katha- 
.book, Coconut, Prasad ete. and also a 
rifle and belt of cartridges on his shoul- 
der, was walking ahead while Mannu Lal 
was walking 7 or 8 paces behind him; 
while they were proceeding from North 
to South by a lane, at about 2.30 p.m. 
Uma Shanker, who was walking ahead, 
reached a spot near Matan-ki-Mathia (a 
temple). At that time, according to the 
prosecution, all the respondents-accused 
were lying in ambush, ard Man Singh 
(A-4) and Dashrath Singh [A-5) suddenly 
appeared on the road from the temple 
side and exhorted the other accused to 
kill Uma Shanker by shouting “brothers, . 
the enemy has come, kill him”, where- 
upon Sughar Singh (A-1), Swami Din (A-2) 
and Ram Gopal (A-3) ‘stepped forward, 
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the former two having a gun each an 
the third one having a pistol. Sughar 
Singh emerged from the east and fired < 
shot from his gun, which hit Uma Shan- 


ker and immediately thereafter Swam- ` 


Din as well as Ram Gopal, who hac 
emerged from the West, fired a shot each 
from their respective weapons, All these 
shots struck Uma Shanker, as a result ož 
which he fell down with bleeding injuries 
at that very place. According to the pro- 
secution, this incident was seen by Ram 
Narain, Sohan Lal, Ganga Prasad, Munni 
Lal, Raghubar and Dhani Ram, apart from 
Mannu Lal (P. W. 1). All these persons 
challenged and questioned the respon- 
dents-accused as to what they had don2 
but Sughar Singh, Swami Din and Ram 
Gopal (A-1, A-2 and A-3) aimed their 
weapons at these persons and threatened 
them that if any one ‘came near hə 
would be shot. After Uma Shanker fell 
down, Man Singh (A-4) removed the rifia 
of Uma Shanker from his shoulder, 
Dashrath Singh (A-5) snatched the belt 
of cartridges and thereafter all the ac- 
cused ran away. As a result of the 
bleeding injuries, the clothes of Uma 
Shanker got stained with blood and ‘the 
blood had also fallen on the ground. 
From the Baithak of Raghubar, whica 
was nearby, a quilt was brought and Uma 
Shanker was kept on that quilt and with 
the help of witnesses. Mannu Lal (P.W. 1) 
carried Uma Shanker home on the qui-t 
but on the way he breathed his last. The 
inmates of the house gathered as also 
several other persons from’ the village. 
Mannu Lal (P. W. 1) then went to -Orai 
after walking a distance of about seven 
miles from his village Karmer. He first 
went to his son Lallu’s place and dictated 
the report of incident to Lallu and after 
going to the Orai Police Station ke 
lodged that written report (F. I. R. Exhi- 
bit Ka-1) at about 7.15 p. m. whereafter 
he returned to Karmer. An offence 


under S. 395/396, I. P. C. was registered . 


and the requisite investigation was 
undertaken by Inspector, Beni Ram Govi, 
Incharge of Kotwali Orai, who visited 
village Karmer in the night: He prz- 
pared inquest Panchnama of dead-body 
(Exh, Ka-24) and arranged to send the 


dead-body to the headquarters for post- 


mortem examination. Several Katha 
articles as well as: the clothes of Uma 
Shanker were taken charge of and stat2- 
ments of Mannu Lal (P. W..1) and othar 
witnesses like Munni Lal (P. W. 6), Ganga 
Prasad (P.. W. 9), Rameshwar (P. W. 13), 
Raghubar (P. W. 13) and Dhani Ram 
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(P. W. 14) were recorded and a Panch- 
nama of the scene of offence was also 
made and blood-stained earth was taken 
charge of. Doctor S. D. S. Chauhan, 
Medical Officer Incharge of the Sadar 
Hospital, Orai, performed the post- 
mortem on the dead-body of Uma Shan- 
ker during the course of which he noticed 
as many as 13 injuries (some entry 
wounds and some exit wounds), all ante 
mortem and having been received by 
fire arm. He also recovered three pieces 
of wad from the right arm and three 
pieces of metal from the right hip bone. 
In his opinion the death was due to shock 
and haemorrhage resulting from the 
above injuries. After receiving the Che- 
mical Analyser’s report and the report 
of the Serologist and after completing 
the investigation, Inspector Beni Ram 
submitted a charge-sheet against the ac- 
cused on 24-7-1971. After holding in- 
quiry, Shri R. P. Singh, A. D. M. (J) 
committed the respondents-accused to 
the Court of Session on 15-12-1971 to 
stand their trial for offences under Sec- 
re a 148, 302 read with 149 and 379, 

. P. C. 

3. To the charges that were framed 
against them in: the Sessions Court, all 
the accused pleaded innocence and con- 
tended that they had been falsely im- 


plicated in the case on account. of 
enmity. In particular, Sughar Singh 
(A-1) put forward a plea of alibi. Ac- 


cording to him, on the day of occurrence 
he was not in the village but had gone 
to Allahabad in connection with the filing 
of a writ petition of his uncle Jamuna 
Dass with regard to the. suspension of 
latter’s gun licence and had himself 
Sworn an affidavit before the Oath Com- 
missioner at about 7.30 p. m. in the even- 
ing on that day in support of the writ 
petition. f 

4. At the trial in support of its case 
the prosecution examined in all 17 wit- 
nesses, out of whom six were materjal 
witnesses being eye witnesses to the oc- 
currence, namely, Mannu Lal (P. W. 1), 
the complainant and the father ‘of the 
deceased, Munni Lal (P. W. 6), Ganga 
Prasad (P; W. 9), Rameshwar (P. W. 12). 
Raghubar (P. W. 13) and Dhani Ram 
(P. W. 14). Al these eye witnesses, ex- 
cept Rameshwar (P. W. 12) who was de- 
clared hostile, fully supported the prose- 
cution case and narrated the entire oc- 
currence in terms of the prosecution case 
as indicated above. Medical evidence 
regarding the injuries on the deceased 
was furnished by Dr. S. D. S. Chauhan, 
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(P. W. 10), who produced and proved his 
post-mortem report at Exh, Ka-26. Since 
- No weapon of offence (fire-arms) was re- 
covered, there was no occasion to exa- 
mine any ballistic expert. The warious 
steps taken during the investigation were 
deposed to by Inspector Beni Ram Govil 
(P. W. 17). The Chemical Analyser’s Re- 
port as well as the report of the Sere- 
logist were produced and proved as Exhi- 
bits Ka-34 and Ka-35 respectively. Others 
were formal witnesses, including the 
Panchas and the Constables, who had 
merely helped the Investigating Officer 
during the investigation. In support of 
his plea of alibi, accused Sughar Singh 
examined. two witnesses, namely, Shri 
Dharam Pal Singh, Advocate (D. W. 1) 
and Shri S. K. Tandon, Advocate 
(D. W. 2), an Oath Commissioner work- 
ing in the Allahabad High Court. 

5. Out of six eye witnesses, Rame- 
shwar (P. W. 12) was declared hostile by 
the prosecution itself; the names of 
Munni Lal (P. W. 6) and MRaghubar 
(P. W. 13) were not mentioned as wit- 
nesses in the First Information Report 
while Ganga Prasad (P. W. 9) was found 
to have scant respect for truth, and, 
therefore, the learned trial Judge dis- 
carded the testimony of these four wit- 
nesses. However, he found the testimony 
of two eye witnesses, namely, Mannu 
Lal (P. W. 1) and Dhani Ram (P. W. 14) 
as reliable and since the same was cor- 
roborated by the First Information Re- 
port, in which not merely the names of 
all the accused had been disclosed but 
also the part played by each of them had 
been disclosed, as also by the medical 
evidence, he accepted the same in proof 
of the prosecution version. 
fore, convicted Sughar Singh /{(A-1), 
Swami Din (A-2) and Ram Gopal (A-3) 
under Section 302 for the murder of 
Uma Shanker and sentenced each to 
death; each of them was also convict- 
ed for rioting under Section 148 and 
sentenced to rigorous imprisonment for 
two years. He convicted Man Singh 
(A-4) and Dashrath Singh (A-5) under 
S. 302 read with S. 149 and sentenced 
them to life imprisonment; each of them 
was also convicted under S. 147 and 
sentenced. to rigordus imprisonment for 
one year; each one of them was also 
convicted under S. 379 for having Te- 
moved the rifle and belt of cartridges 


respectively from Uma Shanker and - 


sentenced to further rigorous imprison< 
ment for two years each, the substantive 
sentences being directed te run con= 


He, there- 


_ sions 


ALR. 


currently. Thea accused preferred Cri- 
minal Appeal Ne. 634 of 1973 against 
their convictions and sentences while the 
death sentences cn .accused 1, accused 2, 
and «accused 3 were the ssubject-matier 
of ‘Confirmation Reference No. 25 of 1973. 
The appeal preferred ‘by ‘the accused was 
allowed by the High Court and all of 
them were acquitted and the Confirma- 
tion Reference -was rejected. In allow- 
ing the appeal -and rejecting the Con- 
firmation ‘Reference, the High ‘Court 
came to the conclusion that the -prosecu- 
tion had failed to establish its case 
against the :accus2d principally on three 
grounds: 1) that there was some delay 
in lodging the First Information Report; 
(2) that the two eye witnesses, namely, 
Mannu Lal (P. W. 1) and Dhani Ram 
(P. W. 14) on waom the learned trial 
Judge had relied were ‘partisan ‘witnesses 


_ and (8) that the version given by the 


eye-witnesses did not ‘tally {with the 
medical evidence. Having ‘taken this 
view of the prosecution -evidence, the 
High Court neither dealt with nor ex- 
pressed its opinion on ‘the veracity ‘or 
otherwise of the plea of alibi put forward 
by accused No, 1 and the evidence led in 
support thereof. The State of U. P. has 
come up in appeal to this Court ‘by spe~- 
cial leave ‘that was granted by ‘this Court 
on August 22, 1977. l 


‘. Mr. Uniyal, Counsel for -the ‘State 
of U. P., ‘has vehemently atta¢ked the 
judgment of ‘the High Court on two or 
three grounds. ‘In the first place, he has 
contended ithat ‘though ‘it was ‘a serious 
case involving the offence of murder of 
Uma Shanker -at the ‘hands of the respon- 
dents-accused, «who ‘had used fire-arms 
like guns and pistol during the incident 
and ‘though capital punishment of death 
had been imposed ‘by the learned:-Sessions 
Judge on the first three respondents-ac~ 
cused, who had ectually used ‘fire-arms 
against the deceased, the High Court has 
dealt with and @isposed of the entire 
case very perfunctorily without realy 
discussing and -properly assessing the 
testimony of the two -eye-witnesses on. 
which ‘the prosecution relied -and which 
had been accepteé ‘by the ‘learned Ses- 
Judge. Secondly, “he contended 
that none of ‘the three ‘reasons given by 
the High ‘Court for discarding the evi- 
dence of the two -eye-witnesses Mannu 
Lal (P. W. 1) and Dhani ‘Ram (P. W. 14), 
is warranted .or substantiated ‘by the 
material on ‘the cord. On -the other 
hand their testimony was consistent with 
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and corroborated. by the First Informa- 
tion. Report and. the: medical. evidence. on 
record. He also. urged. that the Higa 
Court. erred in doubting the presence cf 
Mannw Lal (P. W. 1) at the time of tha 
occurrence on flimsy grounds andi errone- 
ously regarded Dhani Ram (P. W. 14) as 
a partisan witness and. assuming that he 
was a partisan witness. his evidence 
should have been: scrutinised with greet 
caution bearing: in. mind his partisan 
character but that by itself could not ke 
regarded as sufficient reason to. discard 
his evidence. He, therefore, urged thet 
there was no justification for the High 
Court to interfere with the appreciaticn 
of the prosecutiom evidence done by tke. 
learned. Sessions Judge as well as his: 
conclusions and, therefore, the convi: 
tions: as recorded. by. the learned Sessions 
Judge against all the respondent-accused 
should be restored and the acquittal 
directed by the: High Court be set aside: 
It is true that this Court will normaly 
be slow in interfering with an acquittal 
recorded by a High. Court but as we will 
point out presently we find considerakle 
force and substance in the above con- 
tentions urged by Mr. Uniyal before us 
in support of this appeal. 


7. At the outset we may state that we 
are not at all satisfied with the manner 
in which the High Court has dealt with 
and disposed of such a serious case in- 
volving death sentences imposed upon 
first three accused. The appeal as well 
as the confirmation case as: has. been d.s- 
posed of by the High. Court. in a jucg- 
ment of only five printed: pages out. of 
which the first three pages are taken up 
for narrating the: prosecution case, the 
defence version and describing. the nature 
of injuries suffered by the deceased Uma 
Shanker, as detailed in. the post-mortem 
note produced by Dr. Chauhan, while 
the. entire discussion of the material ezi- 
dence and the reasoning is: to be found 
in the remaining ‘two pages.- Moreover, 
the High Court has regarded the preser.ce 
of Mannu Lal (P. W. 1), father of the 
deceased, at the time of the assault on 
Uma Shanker as doubtful, on the sup- 
position that ordinarily he would not 
have accompanied his som for the reciza- 
tion of the Katha at the house of Jeg- 
dish Lohar because he (Mannu Lal) vas 
not versed in the recitation of the Katha 
and as regards: Dhani Ram (P. W. 14),. 
the High Court hasi taken the view that. 
his evidence cannot be accepted because 
he will have to be classified as a partisan 


State. of U. P. v. Sughar Singh (Tulzapurkar J.) 


[Prs. 6-7] S.C. 195 


witness. In the first place, simply 'be- 
cause Mannu Lal (P. W. 1), father of the 
deceased, did not know Sanskrit and was 
not versed in the recitation of Katha, it 
would not. follow that he would not have 
accompanied his son to the house of Jag- 
dish Lohar for the recitation of the 
Katha. After all he was the father of 
Uma. Shanker who was to recite the 


Katha. Besides the High Court has 
really ignored the important aspect 
which emerged in the evidence. The de- 


ceased Uma Shanker was always ap- 
prehending danger to his life due to 
enmity between the two parties in the 
village and as such was always carrying 
a. rifle and belt of cartridges with him. 
Working under a pall of fear it would be 
natural for him to have his father Mannu 
Lal with him whenever he had occasions 
to go out for recitation of Katha or ren- 
dering any other Purohiti service. Fur- 
ther, the defence itself had elicited from 
Mannu Lal, in his cross-examination, the 
fact that every year Uma Shanker used 
to go for reciting Katha and he used to 
go along with him; in other -words, it was 
his practice to accompany his son when- 
ever the latter went out for recitation of 
Katha and as such Mannu Lal would be. 
the most natural witness to the occur- 
rence. Ignoring these important aspects 
arising from the evidence on record the 
High Court has doubted the witness’s 
presence at the time of the occurrence 
on very flimsy ground. Similarly the 
High Court’s conclusion that Dhani Ram 
(P. W. 14) is in the category of partisan 
witnesses, is based upon insufficient 
material, It is based on the fact that 
Ram Gopal (A-3) had lodged a complaint 
at the Police Station Orai in December 
1970 against Mannu Lal, Dhani Ram and 
others under S. 352, I. P. C., but nothing 
had been brought on record to show as 
to what transpired after the lodging of 
such complaint, whether Dhani Ram or 


-~ Mannu Lal had been sent for by the 


police in connection with that complaint 
or had been warned by the police or not; 
for ought one knows being a non-cogniz- 
able complaint no action might have been 
taken by the Police and the complainant 
might have been referred to Court, Dhani 
Ram has in his evidence stated that he 
did not know whether any such com- 
plaint had ‘been lodged by Ram Gopal 
against him and others. In the absence 
of proper material bringing home the 
knowledge of such a complaint to the 
witness having been brought on record, 


it would be difficult to come to the con- 
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clusion that Dhani Ram knew that Ram 
Goval was antagonistic to him or that 
Dhani Ram belonged to the opposite 
party .and had come to give false evi- 
dence against the accused particularly 
Ram Gopal. In other words, there was 
no clinching material on the record on 
the basis of which witness Dhani Ram 
could be classified as partisan witness. 
Even assuming that Dhani Ram (P. W. 14) 
was to be treated as partisan witness, the 
High Court ought to have considered his 
evidence on merits and then could have 
rejected it if any serious infirmities were 
found ‘therein. In our view, the High 
Court has clearly erred in not approach- 
ing the evidencé of these two material 
witnesses properly and considering the 
same in proper perspective, that is why 
we have considered it necessary to have 
a reappraisal of their evidence. 


8. As stated earlier the prosecution 
case rests upon the testimony of these 
two eye-witnesses, Mannu Lal (P. W. 1) 
and Dhani Ram (P. W. 14), the conduct 
of Mannu Lal in lodging the F. I. R. im= 
mediately involving all the accused de= 


scribing the main: part played by each. 


and the supporting medical evidence. 
The principal question would be whether 
the testimony of these two witnesses 
suffers from any serious infirmity so as 
to get discredited. 


9. After deposing about the profes- 
sional rivalry between his son Uma Shan- 
ker on the one hand and Ram Gopal 
(A-3) on the other, as well as about the 
enmity arising out of party-factions in 
the village, as being suggestive of the 
motive for the murderous assault on his 
son, Mannu Lal (P. W. 1) has described 
the incident in these words: 


“Tt was 2-24 O'clock in the day. My 
son Uma Shanker and I after having re- 
cited ‘Katha’ at the place of Jagdish 


Loher (blacksmith) of my village were. 


coming. My son was carrying SANKH, 
JHALAR and a DANDA for ringing the 
bell (ghanta) contained in a bag. He was 
also -carrying the book of Katha, Moorty 
(idol) of Thakurjee together with the 
Singhasan. He was also carrying with 
him a piece of new cloth, NARIAL 
(coccnut), wheat and PRASAD and that 
on his shoulder he was carrying a rifle 
and a belt of cartridges. Uma Shanker 
was going ahead and I was behind him. 
There was a distance of 7-8 paces in be- 
tween him and me. Ram Narain and 
Sohan Lal were behind us. When Uma 
Shanker reached near Maten-ki-Mathia, 


A.I. R. 


then accused Man Singh and Dashrath 
Singh challenged saying, “The ənemy 
has come, kill him”. Sughar Singh ac- 
cused from towards the east fired shot 
with the gun at Uma Shanker which hit 
Uma Shanker. After Swami Din fired 
shot with the gun, and at the same time 
Ram Gopal fired shot with the pistol. All 
these shots struck Uma Shanker and he 
fell down at that very place. Ram 
Narain, Sohan Lal, Dhani Ram, Ganga 
Prasad, Rameshwar, Munna Lal and 
Raghubar have witnessed this. occur- 
rence, All these persons stopped the ac- ` 
cused persons. Sughar Singh having 

aimed the gun stood. there. Sughar Singh 

said that if any one came near, he would 

shoot, Swami Din and Ram Gopal also 

having aimed their guns said this very 

thing. When Uma Shanker fell down. 

Man Singh accused then osnatched the 

rifle from his .shoulder and Dashrath 

snatched the belt of cartridges. At the 

place where Uma Shanker had fallen he 

had received injuries there and blood - 
had fallen on the ground.” ` 

He further stated that a quilt was 

brought from the Baithak of Raghubar 

on which Uma Shanker was laid and 

they all carried him to his house but on 

way he died. He then stated that ke 

went to Orai on foot and after contaci- 

ing his son Lallu at his residence at. 
Orai, he got his F.I.R. written by him at 

his dictation which he lodged at the. 
Orai Police Station at about 7.15 p.m, 

on that day. 


10. Tt is true that this witness js re- 
lated to the deceased, -being his father 
and is also inimical to the respondents- 
accused and, therefore, a partisan wit- 
ness and as such his aforesaid testimony 
has to be viewed with great caution but 
that by itself `cannot be sufficient ground 
to reject it unless the same is found to 
be untruthful by reason of other infir- 
mities. On examining his evidence from 


` this angle, we do not find any grave in- 


firmity which would go to discredit him. 
Mr. Mulla, counsel for the respondents- 
accused, levelled two or three criticisms 
against the testimony of this witness, It | 
was urged that this witness knew ‘Tooti- 
Phooti’ Hindi, had not passed any Sans- 
krit examination and was not versed in 
the recitation of ‘Katha’ and hence 
would not have accompanied his son on 
that day and, therefore, not a natural 
witness to the occurrence, secordly, 
there was delay in lodging the FIR. 
which was done-at 7.15 p.m. when the 
incident had occurred at 2.30 p.m. on 
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5-7-1971 and he could have covered tLe 
distance of seven. miles from Karmer -0 
Orai within. much lesser time; thirdly, 
there is one omission if his evidence 4s 
compared to what he stated to the polize 
or deposed in the Committal Court, we 
have already dealt with the first criri- 
cism and have pointed out earlier hcw 
in the circumstances he will have to Je 
regarded as the most natural witne-s. 
On the second aspect the witness has 
clarified the position by stating that it 
was rainy season, that at several places 
water had collected on the road, that 
major part of the road was kachha read 
and because of that he reached Orai lete 
in the evening and that he first went to 
his son’s house, dictated a report'to His 
son Lallu and signing the same he car i- 
ed it to the Police Station where ne 
lodged it at 7.15 p.m. with the Diwazji 
on duty there. Having regard to the e- 
planation given by the witness, it is im- 
possible to agree with the criticism made 
by the defence and which found favcur 
with the High Court that there was ce- 
lay in lodging the First Information Fe- 
port. It was also suggested to-him that 
the F.I.R. was lodged after consultatibn 
or confabulation but he denied it aad 
no material is brought on record to rær- 
der it reasonably probable, He admitted 
in cross-examination that he had rot 
contacted the Chowkidar of the villae 
with a view to inform him about the in~ 
cident before proceeding to Orai, As ye- 
gards the third criticism it may be st<t~ 
ed that while deposing in the Commit al 
Court he had omitted to state that a 
quilt was brought to the scene of imi- 
dent from Raghubar’s place and tkat 
` they carried Uma Shanker home afer 
putting him on that quilt. It is true tuat 
such an omission in his statement to fe 
police as well as in the Committal Coart 
has been brought on record but in aur 
view the omission pertains to such a 
minor detail that it cannot amount’ to 
any contradiction. He was also questim- 
ed with regard to the actual assault >n 
Uma Shanker and he gave certain detals 
in his cross-examination, which do xot 
find place in his First Information Ee- 
port. In our view, the part played y 
each accused has been broadly staed 
and. it is not expected that all the detāls 
of how, from what distance the assaalt 
took place or where the shots lanced 


etc. would be mentioned in the F.LR. Jt © 


is thus clear that the aforesaid aspects 
brought out in his . cross-examinatzon 
are not such as would throw any doabt 
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on the veracity of his version given in 
examMmination-in-chief and as such not- 
withstanding that he is a partisan wit- 
ness his story is credible and as such the 
High Court was not justified in reject- 
ing his testimony. f 


11. The other witness Dhani Ram 
(P. W., 14) has deposed about the occur- 


-rence in almost similar terms as has been 


done by the complainant Mannu Lal 
(P. W. 1) and he has fully supported the 
complainant. At the-time of occurrence 
this witness was doing the work of lay- 
ing tiles on the roof of cattle-shed of one 
Achhey Lal and it was from that place, 
which was at a distance of about 7 paces, 
that he witnessed the assault. As regards 
this witness, two criticisms were made. 
First, that he was a partisan witness, 
and, secondly, being a resident of Orai 
he would not ordinarily be in Karmer 
on the day of the incident much less 
near the cattle-shed of Achhey Lal and 
hence his evidence should not be accept- 
ed. As regards the first criticism we | 
have discussed in the earlier part of this 
judgment as to why this witness cannot 
be regarded as a partisan witness for 
want of clinching material being brought 
on record but even if it were assumed 
that the witness is to be regarded as a 
partisan one, there is no material elicit- 
ed in his cross-examination which would 
go to show that he is an ‘untruthful wit- 
ness. As regards the suggestion that the 
witness was a resident of Orai and not of 
Karmer and as such could not have been 
at Karmer at the house of Achhey Lal 
on the day of the occurrence, the said 
suggestion was based on a contradiction 
which was brought out in his cross-exa- 
mination, It appears that in his evidence 
the witness claimed to be a resident of 
Karmer whereas in his police statement 
he has stated that he was originally a 
resident of Orai and that during the last 
harvesting season he had gone to Kar- 
mer and had since then been doing labour 
work at the place of Achhey Lal. That 
he had stated so to the police has been 
proved by Inspector-Beni Ram Govil 
(P. W. 17) but the witness when con- 
fronted by it stated that he could not 
say why such a wrong statement. came 
to be recorded. However, in view of the 
facts that the witness had. purchased a 
house at Karmer from one Nathu Sonar 
some four or five years prior to his giv- 
ing evidence, that he was actually stay- 
ing in that house, that his name had 
been included as a voter in the Pancha- 
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yat of that village and that he had actu- 
ally voted from that village at the gene- 
ral elections that were held in 1971, it 
does appear that the witness has been a 
resident of Karmer from the time he 
purchased the house in that village and, 
in fact,.it is quite possible that before 
purchasing a house in Karmer and going 
to live there, he might be originally a 
resident of Orai. In other words, there is 
really no contradiction as such between 
his statement to the police and his evi- 
dence at the trial. It was elicited in his 


- eross-examination that he had not men- 


tioned to any one that accused No. 1 had 
fired a gun shot at the stomach of Uma 
Shanker, but he asserted that he had 
not given these details because no one 
had asked him about it. Nothing else has 
been elicited in his  cross-examination 
and that being so, it is difficult to accept 
the High Court’s view that the evidence 
of this witness is liable to be discarded 
simply because he could be, if at all, 
classified as a partisan witness, In our 
view, the testimony of the aforesaid two 
eye-witnesses inspires confidence since 
both of them were natural witnesses to 
the occurrence and had deposed to what 
they had actually seen, The so-called 
improvements made by them in their 
evidence with regard to the manner of 
assault are really nothing but matters of 
details which they furnished during 
their cross-examination and cannot real- 
ly ba regarded as improvements in real 
sense of the expression. The evidence of 
both of these witnesses, therefore, clear- 
ly establishes the prosecution case that 
on July 5, 1971 all the accused persons 
were lying in ambush on either side of 
the lane running North-South . and at 
about 2.30 p.m. when Uma Shanker 
came near the Matan-ki-Mathia at the 
exhortation of accused Nos. 4 and 5, ac- 
cused Nos. 1, 2 and 3 fired shots — ac- 
cused Nos. 1 and 2 with their guns and 
accused No. 3 with his pistol — at Uma 
Shanker, which shots caused several in- 
juries to Uma Shanker resulting in his 
‘death. The manner in which they were 
lying in wait, the fire-arms they were 
having with them, the exhortation by 
accused 4 and accused 5, followed by 
-three shots aimed at Uma Shanker by 
accused 1, 2 and 3 from short distance, 
threats given by accused 1, 2 and 3° to 
witnesses not to question them, the 
manner of running away after snatching 
the rifle and belt of cartridges from Uma 
Shanker — all these are’ sufficient ` to 
come to the conclusion that these five 
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accused had constituted an unlawful as- 
sembly and as members thereof commit- 
ted the various offences with which they 
were charged. 


12. Turning to the medical evidence 
that was furnished by Dr, Chauhan 
(P..W. 10), he has described the 13 ante 
mortem injuries which he noticed on the 
dead body of Uma Stanker during the 
post-mortem examination as follows :— 

“1, Lacerated wound 3 ems. diameter X 
muscle on anterior aspect, right arm 15 
cms., below shoulder, margins inverted 
and blackened. 

2. Lacerated wound 1 cm., diameter: 
muscle just into lower part of ‘No, 1 
margins inverted and blackened. 

3. Lacerated wound 1} cm., diameterx 
muscle 1 em. below injury No. 2 margins 
inverted and blackened. 

4. Lacerated wound 1} cm. diameter 
muscle 1 em, out and below injury No. 1 
Margins inverted and blackened, 

5. Lacerated wound 24 cm. diameter X 
1 cm, X muscle, 14 em. below injury No. 4 
margin inverted and tlackened. 

6. Lacerated wound 1 cm. diameterx 
muscle 1} em, below and into No. 5 
margins blackened and inverted. 

7. Lacerated wound 5 cm.x3 cm. mus- 
cle obliquely on postero lateral aspect of 
right arm, 19 cms. below shoulder-mar- 
gins everted. 

3. Lacerated wound $ cm.x1 cm.X 
muscle on posterior aspect of right arm 
24 cm. into middle of No. 7 margins 
everted. 

9. Lacerated wound 1 cm. diameter x 
muscle just above No. 3 margins everted. 

10, Lacerated wound 5 cms.X4 cms. X 
muscle obliquely in right lumber region, 
3 cms. right to middle margins everted. 

11. Lacerated wound 4 cms.x2 cms.X 
muscle vertically, 2 cms. below No. 10 
margins everted, 

12. Lacerated wound 1 cm, diameter x 
muscle on right buttock upper part mar- 
gins everted. i 


13. Lacerated wound 24 ems.X 1} cms. X 
peribonel cavity, horizontally 7 ems. left 
and below umbilicus margins inverted. 
Loops of intestines had come out through 
wounds. The scalp was intact.” 

Besides the above injuries, the Medical 
Officer also noticed that there was a 
communited fracture on the right hum- 
erus as also a communited fracture on 
the hip bone under injury Nos, 11 and 
12. He also stated that three wad covers 
were recovered from the right arm and 
three metal pieces were also recovered 
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from the hip bone, In his opinion, tae 
cause of death was shock and haema- 
rhage on account of the above injuries. 
According to him the first six injures 
were gun shot wounds on the right arm, 
being inlet wounds; the margins wece 
inverted and blackened. Injuries Nos, 7 
to 9 were exit wounds corresponding <0 
injuries Nos. 1 to 6. The other inlet ia- 
jury was number 13, while injuries Nes. 
10 to 12 were exit wounds correspondiag 
to this injury. In cross-examination it 
was elicited from him that no complete 
pellet was recovered from injuries N:s. 
1 to 13. As regards metal pieces, that 
were recovered from injury No, 13, 2¢ 
could not definitely say to what they r2- 
lated and of what metal they weze. 
Certain possibilities in the alternative 
were also elicited from him in his cros- 
examination, for, he first stated that ih- 
juries Nos. 1 to 6 could have been caws- 
ed by one fire only and from a distame 
of 3 ft. but he again asserted that tre 
injuries caused to right arm were posi- 
ble to have been caused by more thin 
one fire; similarly, the inlet injury Mo. 
13 that had been caused near the umki« 
licus could have been caused from a d5- 
tance of more than six fts. and coud 
have been caused by two shots, Now b=- 
yond giving approximate distance fron 
which the shots were fired by accus-d 
Nos. 1 to 3 and further stating that du- 
ing the firing the deceased had turned 
and Dhani Ram stating that the first 
shot fired by accused No, 1 had hit Una 
Shanker in his stomach, no further ~r 
precise details as to the exact distan-:@ 
from where the shots had been fired r 
other parts of the body where the shcs 
had landed etc. were given by either -f 
the two material witnesses, namely, 
Mannu Lal (P, W. 1) and Dhani Ran 
(P. W. 14). Even so, the High Court has 
taken the view that the prosecution ver- 
sion as given by these two witnesses dos 
not fit in with the injuries as noted n 
the post-mortem report. The Hirh 
Court’s reasoning in this behalf ruas 
thus: 


“All the six injuries Nos. 1 to 6 ae 
situate close to each other. Considering 
that the margins of all the injuries wee 
blackened, the likelihood is that thee 
are the result of one gunshot, No undae 
Importance can be attached to the ske 
of injuries Nos. 1 and 5 because tae 
entry of the wads could cause a bigg=r 
wound. To expect two shots fired ‘one 
after another or at the same time by tvo 
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different persons to hit in the same area 
and both to be fired from a short range 
is difficult, On a consideration of the 
nature of these injuries Nos. 1 to 6 we 
are of opinion that they are the result of 
one gun shot fired from the right hand 
side, ie. from the west at the time the 
deceased was travelling from north to 
south. This shot was evidently fired from 
a distance of about one yard. 


Injury No. 13 is the inlet wound 24 
ems, in length. As this injury corres- 
ponds to injuries 10 to 12, injury No. 13 
must be the composite injury as a result 
of the pellets entering the body together. 


It may be mentioned here that three 
pieces of metal were recovered from 
the right hip bone showing that more 


than three pellets had entered the hody. 
As the edges of gun shot wounds were 
not blackened, it must have been fired 
from some distance though not from a 
long distance, otherwise on account of 
dispersal more than one gun shot wound 
would have been found in that region. 


In case the firing took place first of 
all from near the Mathh Mata we would 
have expected injuries on the left side. 
This would also show that this part of 
the story is not correct. The nature | of 
the injuries also strongly suggests that 
the assailants were on one side ie. to- 
wards the west and the two shots had 
been fired one after another by the same 
person or by two different persons. The 
prosecution version is different,” 

If the aforesaid reasoning is carefully 
scrutinised it will appear clear that quite 
a few assumptions have been made by 
the High Court and the reasoning also. 
fails to take into account the alternate 
possibilities that were elicited by the 
defence itself in the cross-examination 
of the Medical Officer and it is by adopt- 
ing such process of reasening that the 
High Court has come to the conclusion 
that the prosecution version does not fit 
in with the medical evidence. The High 
Court has observed “to expect two shots 
fired one after another or at the same 
time by two different persons to hit in 
the same area and both to. be fired from 
a Short range is difficult”, In the first in- 
stance the observation is contrary to the 
medical evidence, for the doctor has 
categorically stated im his cross-exami- 
nation that the right arm injuries (being 
injuries Nos. 1 to 6) could be caused by 
two shots, — a possibility which was 
elicited during his cross-examination by 
defence itself. Secondly, the conclusion 
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based on such observation to the effect 
that injuries Nos. 1 to 6 are the result of 
one gun shot is again contrary to the 
direct evidence of the two witnesses, for, 
both of them have stated that Swami 
Din (A-2) and Ram Gopal (A-3) emerged 
from the right hand side {i.e from the 
west as the deceased was walking north- 
south) and fired two shots in quick suc- 
cession one after another -which must 
have hit the deceased Uma Shanker on 
his right arm. Further, we fail to appre- 
ciate how the High Court could observe 
to the effect that ‘in case the firing took 
place first of all from near the Mathh 
Mata we would have expected injuries 
on the left side and this would show that 
this part of the story is not correct”. In 
fact, the evidence of both the witnesses 
has been that it was Sughar Singh ac- 
cused No, 1, who emerged from Matan- 
ki-Matian side, I.e. eastern side and fired 
the first shot and according to Dhani 
Ram (P. W. 14) that shot hit the deceas- 
ed in his stomach. Injury No. 13 is, 
therefore, quite consistent with the 
aforesaid story of the prosecution wit- 
nesses. It is also mot possible to accept 
the High Court’s view to the effect that: 
“the nature of the injuries also strongly 
suggests that the assailants were on one 
side i.e. towards the west and the two 
shots had been fired one after another 
by the same person or by two different 
persons; but the prosecution story is dif- 
ferent. In our view, according to the 
prosecution version, Sughar Singh accus- 
ed No, 1 emerged from Matan-ki-Matian 
(eastern side) and fired a shot in the 
stomach of the deceased and immediate- 
ly thereafter Swami Din’ accused No. 2 
and Ram Gopal accused No. 3 who had 


emerged from the western side fired a 


shot each, which shots must have hit 
the right arm of the deceased. This ver- 
sion of the prosecution witnesses would 
be clearly consistent with the injuries 
noted in the post-mortem report and 
medical evidence of Dr. Chauhan. It is, 
therefore, impossible to accept the view 
of the High Court that the prosecution 
version does not fit in with the medical 
evidence on record. After all the incident 
_of firing upon the deceased had taken 
place in broad-day-light at about 2.30 
p.m, during the course of which the 
three assailants had used fire arms, 
namely, two guns and one pistol and 
such an incident had been witnessed by 
the two prosecution witnesses, namely, 
Mannu Lal (Œ. W. 1) and Dhani. 
. (P. W. 14) from the close quarters and 
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their evidence substantialiy tallies with 
the medical evidence on record especial~ 
ly in the light of the alternate possibili- 
ties elicited from the medical officer in 
is cross-examination by the defence it~. 
self. In view of such direct evidence of 
eye-witnesses of the firing being avail- 
able on record some inconsistency relat- 
ing to distance from which gun shots 
were fired between the evidence of me- 
dical expert and the eye-witnesses would 
be of no significance whatsoever (vide 
Karnail Singh v. State of. Punjab, AIR 
1971 SC 2119: (1971 Cri LJ 1463)), How- 
ever, as stated above, we are clearly of 
the view that the prosecution evidence 
pertaining to the assault by guns and 
pistol. substantially tallies with the me- 
dical evidence available on the record, 


13. Having regard to the above dis- 
cussion, it will appear clear that none 
of the reasons given by the High Court 
for rejecting the prosecution case and 
acquitting the accused ` is substantiated’ 
by material on record. In the first place, 
there is no delay in lodging the F.I.R. 
as has been suggested by the High Court, 
Secondly, the evidence of the two eye- 
witnesses, Mannu Lal (P. W. 1) and Dhani 
Ram (P. W. 14), cannot be rejected only 
on the ground that they are partisan 
witnesses — in fact, Dhani Ram (P. W. 
14) cannot be regarded as partisan wit- 
ness, But, even otnerwise, both the wit- 
nesses appear to be natural witnesses to 
the incident in question and the testi 
mony of both of them does not suffer 
from. any serious infirmity and far from 
being inconsistent with the. medical evi= 
dence, receives corroboration from it, 


14. Mr. Mulla appearing for the res- 
pondents-accused faintly argueq that 
the prosecution ought to have examined 
Jagdish Lohar, to prove that both the 
father and the son had gone to his place 
for reciting the Katha, especially when 
the defence had suggested in the cross- 
examination of Mannu Lal (P. W. 1) that 


. neither the father nor the son had gone 


for reciting the ‘Katha’ at Jagdish 
Lohar’s place but it did not and, there- 
fore, an adverse inference should be 
drawn against the prosecution on that 
account, It is not possible to accept this 
contention for it is clear to us that the 
earlier part of the prosecution story that 
both the father and the son had gone 
to the place of Jagdish Lohar for recit- 
ing Satya Narain Katha was not essen- 
tial for unfolding the prosecution case. 
Whatever may be the reason which had- 
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taken both the father and the son out cf 
their house that day, the real part of 
the story which the prosecution had to 
establish was that the incident of firing 
on deceased Uma Shanker had taken 
place on the day of the occurrence while 
they were returning together after com- 
pleting their outside work whatever it 
was. We have already stated that on ae- 
count of the fear or apprehension of 
danger to his life Uma Shanker was al~- 
ways carrying a rifle and a belt of cari~ 
ridges with him whenever he went out 
and it was natural for his father to be 
with him and, in our view, such a con- 
tention which was raised before the 
learned Sessions Judge had been right_y 
rejected by him. ` 


15. Turning to the specific plea of 
alibi which was put forward by the res- 
pondent-accused No, 1, it is well-settled 
that the burden of substantiating such 4 
plea and making it reasonably probakle 
is upon him. In our view, the learn2d 
Sessions Judge has given substantial 
reasons for rejecting this plea. The case 
of respondent-accused No, 1 was tkat 


on the day of occurrence he was not in’ 


village Karmer but had gone to Allaka- 
bad in connection with the filing of a 
writ petition of his uncle Jamuna Dass, 
pertaining to the latter's gun licerce 
which had been suspended by the Dis- 
trict Magistrate on June 9, 1971, and in 
support of such a writ petition he had 
sworn an affidavit before Mr, S. K. Tan- 


don, Advocate, the Oath Commissioner, - 


at about 7.30 p.m, on July 5, 1971 in -he 
office of Shri Dwivedi, Advocate, ab 
Allahabad. In support of this plea, accus- 
ed No. 1 examined two witnesses, name= 
ly, Shri Dharam Pal Singh, Advocate 
{D. W. 1) and Shri S. K. Tandon (Advo-~ 
cate, Oath Commissioner) (D. W., 2), The 
affidavit said to have been so sworn by. 
accused No. 1 on that day has been pzo- 


duced at Exh, Kha-3, The learned S2s- 


sions Judge has pointed out several sus« 
picious circumstances which throw con= 
siderable doubt on the point whether the 
said affidavit had really been sworn or 
not by accused No. 1 on the day of oc- 
currence at 7.30 p.m. at Allahabad, ‘In 
the first place, he has pointed out that 
the writ petition, to support which the 
affidavit was said to have been sworn was 
presented before the High Court on 
July 9, 1971, which was again withdrawn 
or taken back from the High Court on 
July 9, 1971 itself and there was no stch 
urgency as to have the affidavit swern 
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by the accused No, 1 before the Oath 
Commissioner, Shri Tandon in the office 
of Shri Dwivedi, Advocate, long after the 
office hours at 7.30 p.m. on July 5, 1971 
Secondly, the affidavit itself produced at 
Exh. Kha-3, which was to be sworn was 
first prepared in the name of Jamuna- 
das, the uncle of accused No, 1 and not 
in the name of accused No. 1 but later 
on, it appears, that the name of Jamuna- 
das was struck out and the name of c= 
cused No. 1 Sughar Singh was inserted, 
Thirdly, the actual time when the affi- 
davit was sworn in as mentioned in the 
affidavit itself shows some alteration 
made therein; it appears that at first 1.30 
p.m. was written in the affidavit but 
later on the figure ‘1’ was changed to 
figure ‘7’ in a clever manner which al- 
teration becomes clear if the figure 
7.30 p.m.’ is viewed with the help of a 
magnifying glass, Fourthly, apart from 
the document Exh. Kha-3, which con- 
tains alterations, the most important 
piece of evidence which could have 
clinched the matter was the record 
which is required to be maintained by 
the Oath Commissioner pertaining to the 
several affidavits which were sworn be~ 
fore him but the Oath Commr. Shri 
Tandon, Advocate, was not able to pro- 
duce the register which was required to 
be maintained by him containing the 
entry relating to the swearing in of this 
particular affidavit. The learned Sessions 
Judge has pointed out that the Oath 
Commissioner under the Rules was re- 
quired to maintain a register in which 
he had to make entries relating to vari- 
ous affidavits which were sworn before 
him along with the names of the per- 
sons who identified the deponents be- 
fore him. But in this case astonishingly 
enough Shri Tandon had not made any 
entry pertaining to the affidavit in ques- 
tion in his register and in fact, he could 
not produce his register. His explanation 
was that the register was not with him 
and he had submitted the same for 
checking in: the.Administrative Section 
in the Allahebad High Court; but when 
the above register was summoned from 


_ the High Court fit was reported that such 


register had never been submitted by 
Shri Tandon in the Administrative Sec- 
tion for checking purposes. Shri Tandon 
then stated that in the absence of the 
above register he made an entry per- 
taining to the affidavit in question on 
loose papers and that even those loose 
papers had been misplaced. Lastly, the 
Sessions Judge has pointed out that even 
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after the incident was over at 2.45 p.m. 
it was possible for accused No, 1 to 
reach Allahabad in four hours by about 
7.15 pm. on that day by a fast taxi. 
Having regard to these circumstances 
which emerged on record, the learned 
Sessions Judge, in our view, was right in 
rejecting the defence case and in coming 
to the conclusion that the plea of alibi 
put forward by accused No. 1 had not 
beer. established or rendered reasonably 
probable by him. The High Court has 
not dealt with this plea at all. 


16. In view of the above discussion 
We are clearly of the view that the Ses- 
sions Judge was right in coming to .the 
conclusion that the prosecution had 
established its case against all the accus- 
ed beyond reasonable doubt and the 
High Court was clearly in error in inter- 
fering with the convictions recorded by 
the learned Sessions Judge against each 
of the accused-respondents. We accord- 
ingly allow the appeal, set aside the ac- 
quittal recorded by the High.Court and 
restore the convictions recorded by the 
Sessions Judge against each of the res- 
pondent-accused, 


17. As regard the sentence, however, 
we feel that having regard to the consi- 
derable time that has elapsed since the 
date of the occurrence and having regard 
to the fact that the High Courts deci- 
ian of acquittal in their favour is being 
set aside by us, the extreme penalty of 
death ought not to be imposed upon res- 
‘pondents Nos. 1, 2 and 3 (original accus- 
‘ed Nos. 1 to 3) and instead, for the of- 
fence of murder of Uma Shanker com- 
mitted by them each one of them should 
be sentenced to life imprisonment. Sub- 
ject to this modification in the sentence 
qua respondents 1 to 3 under S. 302, 
LP.C. all other convictions recorded 
against all the respondents-accused un- 
der various counts as well as the sen- 
tences imposed upon them by the learn- 
ed Sessions Judge on those counts are 
restored, 


Appeal allowed. 
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N. L. UNTWALIA AND 
JASWANT SINGH, JJ, 
Santuram Khudai, Appellant vy 
Kimatrai Printers & Pree eee Pyt. 

Ltd. and others, Respondents. 
Civil Appeal No. 2111 of 1977. D/- 
9-12-1977. neh 


(A) Bombay Industrial Relations 


“Act (11 of 1947), Ss. 80, 27-A, 30, 22 


and 33 — Proceedings under the Act 
— Representative Union entering ap- 
pearance — Effect. 


A combined reading of Secs. 80 
27-A, 30, 32 & 33 leaves no room for 
doubt that consistent with its avow- 
ed policy of preventing the exploi~ 
tation of the workers and augmenting 
their bargaining power, the Legisla- 
ture has clothed the representative 
union with plenary power to appear 
or act on behalf of the employees in 
any proceedings under the Act and 
has deprived the individual employees 
or workmen of the right to appear 
or act in any proceeding under the 
Act were the representative union 
enters appearance or acts as repre~ 
sentative of employees. (1962) 2 Supp 


SCR 890, Rel. on. (Para 12) 
(B) Bombay Industrial Relations 
Act (11 of 1947), Ss. 27-A, 32 and 


Proviso, 33 and Proviso — Proceed- 

ing under the Act — Representative 

union entering appearance — Right 

of individual employee fo enter ap- 

pearance under S. 32 or S. 33 — Na- 
re, 


Individual employees do not get a 
right even with the help of excep- 
tions embodied in Ss, 32 and 33 to 
appear or act in a proceeding under 
» Act where the representative 
union enters appearance, (Para 14) 


Sections 32 and 33 no doubt en- 
graft exceptions on the general rule 
embodied in S. 27-A that individual 
employee. should not be allowed to 
appear in a proceeding under the Act . 
except through representative Union 
but they are not helpful to individual 
employees as the provisos appended 


*(Spl. Civil Appin. No. 1845 of 1976, 
D/- 16-11-1976 (Guj)). 
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thereto specifically preclude indivi- 
dual employees from appearing cr 
acting in any proceeding under tke 
Act where the representative union 
enters appearance or acts as the re- 
presentative of employees. (1962) 2 
Supp SCR 896 and (1970) 3 SCC 8£0 
Rel. on. (Para 14) 

(C) Bombay Industrial Relatioms 
Act (11 of 1947), Ss. 27-A, 32, 33 — 
Proceeding under the Act — Repre- 
seniative union entering appearance 
— Union acting mala fide — Righis 
of individual employees. (1966) 1 LLJ 
448 (Bom) Held overruled in (1962) 2 
Supp SCR 890. 

Where representative union enters 
appearance in a proceeding under 
the Act, individual employee do2s 
not get a right to enter appearanze 
even on the ground that the union is 
not acting for and on behalf of the 
employees but is acting mala fide amd 
against interests of employees. 

(Para 17) 

Mala fides or bona fides of a repre+ 
sentative union has no relevamee 
while considering the provisions of 
S. 27-A and Ss. 32 and 33 which 
taken together impose an absoltte 
ban on the appearance of any indi- 
vidual employee in any proceeding 
under the Act where the representa- 
tive union chooses to appear or act 
. as representative of the employees. In 
case, the employees find that the re- 
presentative union is acting in a 
manner which is prejudicial to their 
interests, their remedy lies in inyck- 
ing the aid of the Registrar uncer 
Chapter III and asking him to canzel 
the registration of the union. (19450) 
1 Lab LJ 448 (Bom) Held overruled in 
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(1962) 2 Supp SCR 890; (1962 2 
Supp SCR 890, Rel. on. (Para 17). 
Cases Referred: Chronological Pazas 
(1970) 3 SCC 890 15 
(1962) 2 Supp SCR 890 12, 14, 17 
(1960) 1 Lab LJ 448 (Bom) 18 

M/s. B. Datta and K, Kumar, £d- 


vocates, for Appellant; Mr. Y. S, Cai- 
taley, Sr. Advocate (M/s. V. N. Gan- 
pule, Mukul Mudgal and M. R. 
Gehani and Mrs. V, D, Khanna, £d- 
vocates with him), (for No. 1) and 
Mr. V. M. Tarkunde Sr. Advocate 
(M/s. K. L. Hathi and P, C. Kapur, 
Advocates with him), (for No. 2), Zor 
Respondents, 

i set down ex parte against 


(J. Singh J.) ([Prs. 1-2] S.C. 203 


JASWANT SINGH, J.:— This ap- 
peal by special leave which is direct- 
ed against the order dated November 
16, 1976 of the High Court of Guja- 
rat at Ahmedabad summarily dis- 
missing Special Civil Application No. 


1845 of 1976 filed by the appellant 
and another under Art. 227 of ithe 
Constitution raises an interesting 


question regarding the right of indi- 
vidual employees to appear or act 
in a proceeding under the Bombay 
Industrial Relations Act,. 1946 (Bom- 
bay Act No. XI of 1947) (hereinafter 
referred to as ‘the Act’) where a re- 
presentative union has entered ap- 
pearance as the representative of the 
employees. 


2. The facts and circumstances 
giving rise to this appeal, in brief, 
are: 


Respondent No. 1 herein viz. The 
Kimatrai Printers and Processors 
Pvt. Ltd, Ahmedabad is an undertak- 
ing in the Textile Processing Industry 
which was recognised as such vide 
Notification No, KH-SHMC/2724/RU 
dated September 13, 1974 issued by 
the Assistant Registrar, Bombay In- 
dustrial Relations Act in exercise of 
the powers conferred on him under 
Section 11 (1) of the Act. Respon- 
dent No. 2 viz. the General Workers 
Union, Bhadra, Ahmedabad is a re- 
presentative union of all the emplo- 
yees of the various undertakings re- 
gistered by the Registrar as under- 
takings in the Textile Processing In- 
dustry in the local area of Ahmeda- 
bad City and city Taluka irrespective 
of the fact that the employees of 
any of the aforesaid undertakings 
may or may not be members of ‘the 
representative union and is register- 
ed and recognised as such under the - 
provisions of the Act. In 1975, the 
said union raised demands regarding 
wages, dearness allowance, washing 
allowance, supply of shoes, uniforms, 
and casual holidays. As the demands 
were not agreed to, the dispute was 
taken in conciliation which culminat- 
ed in an amicable settlement between 
the parties on the basis whereof an 
award was made by the Industrial 
Court on September 29, 1975. On 
December 22, 1975, respondent No. 2 
gave a notice under sub-sec. (2) of 
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S. 42 of the Act intimating thereby 
its desire for a change in respect of 
. classification, pay scales, dearness al- 
lowance, casual leave, festival holi- 
days and certain other industrial 
matters. The notice was followed by 
two other notices dated March 22, 
1976 and March 27, 1976 under the 
same provision of the Act. The dis- 
pute not having been settled by the 
parties amicably, the same was taken 
in conciliation which failed. Consequ- 
ently on July 27, 1976, a reference, 
being Reference No, 176 of 1976, was 
made to the Industrial Court at 
Ahmedabad under S. 73-A of the 
Act, wherein as a result of negotia- 
tions, an interim settlement appears 
to have been arrived at on Novem- 
ber 17, 1977. Meanwhile the workers 
of respondent. No. 1 struck work 
with effect from September 24, 1976 
whereupon an application being ap- 
plication No. 1455 of 1976 „was 
made on the following day by the 
respondent to the Third Labour 
Court at Ahmedabad under S. 79 (1) 
& (4) read with S. 78 (1) A. (c) and 
S. 97 (1) of the Act for a declaration 
that the aforesaid action of the 
workers mentioned in Annexures ‘A’ 
and ‘B’ to- the application amounted 
to an illegal strike. A public notice 
regarding the filing of this. applica~ 
tion was given in ‘Gujarat Samachar’ 
on September 27, 1976 and a copy 
thereof was also affixed on the ° no- 
tice board of respondent No. 1. In 
the proceedings taken upon the said 
application of respondent No, 1, res- 
pondent No. 2 appeared as the re- 
presentative and approved union for 
the processing. industry in the local 
area where the mills of respondent 
No. 1 are situate, and filed written 
statement admitting that the srike 
resorted to by the workmen was il- 


le zal, Without meaning to burden 
the record unnecessarily but with a 
view to complete the narrative, it 
may be stated that in May, 1976, a 


new union of workers employed in 
‘the concern of respondent No. 1 was 
. formed under the name and style of 
‘New Labour General Trade Union’ 
Ahmedabad which was registered 
under the Trade Unions Act on June 
3, 1976, Vide its letter dated June 
8, 1976, the new union raised de- 
mands regarding issue of permanent 
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entry passes, casual leave, festival 
holidays, provident fund, Employees’ 
State Insurance, Bonus, Dearness Al- 
lowance ete. which were not heeded 
to by respondent Nc. 1 on the 
ground that the union could not be 
treated as a representative union 
under the Act, The reminders sent 
by the new union on June 21, 1976, 
June 29, 1976 and July 2, 1976 were 
also ignored by respondant No. 1. On 
July. 6, 1976, the new union sug- 


-gested a few names of its members 
` to respondent No. 1 for the purposes 


of negotiation and requested it to fix. 
a date for that purpose before July 
10, 1976. As the attempt at negotia- 
tion also failed to evoke'a favourable 
response from respondent No. 1, the 
new union made a representation to 
Labour Commissioner on July 10, 
1976. A further representation made 
by the workmen to the Management 
of respondent No. 1 on August 15, 
1976 which was followed by repre- 
sentations to the Governor of Guja- 
rat on 18-8-1976 and 25-8-1976 also 
failed to elicit any response from any 
respondent No. 1. Thereupon the new 
union gave a strike notice on Sep- 
tember 2, 1976 pursuant whereto 131° 
employees of respondent No, 1 went 
on strike on September 24, 1976, as 
already stated. 


3. On October 4, 1976, the appel- 
lant and five other employees of res- 
pondent No. 1 made an application 
to the Labour Court praying that 
they may be impleaded as parties ta 
the aforesaid proceedings initiated by 
respondent No, 1. and allowed to ap- 
pear and defend the same. By means 
of another application of the even 
date, the appellant and fifteen other - 
employees of the respondent request~ 
ed the: Labour Court to declare the 
strike as legal. The former applica- 
tion was rejected by the Labour 
Court vide order dated October 5, 
1976. On October 12, 1976, the La- 
bour Court allowed the aforesaid ap- 
plication of respondent No. 1 under 
Section 79 (1) & (4) read with Sec- 
tion 78 (1) A(C) and Section 97 (1) 
of the Act and declared that. the 
employees mentioned in Annexures 
‘A’ and ‘B’ to the application re- 
sorted to an illegal strike with ef- 
fect from September 24, 1976 and 
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the continuation’ thereof was also 1- 
legal as it had been resorted to dur- 
ing the pendency of the aforeseid 
Reference No, 176 of 1976. Aggriev2d 
by these orders, the ‘appellant aad 
Kamalgiri, two of the aforesaid Sx 
employees filed, as already stated, 
Special Civil Application No, 1845 of 
1976 in the High Court of Gujarat 
at Ahmedabad under Art, 227 of the 
Constitution praying that the afoye- 
said orders dated October 6, 1£76 
and October 12, 1976 passed by the 
Labour Court be quashed. They iso 
asked for a declaration that tne 
strike resorted to by the employees 
of respondent No. 1 pursuant to tne 


aforesaid notice of strike given y 
their new union was just, proper 
and legal and that the employees 


who resorted to the strike continued 
to be in service of respondent No 1 
without any break or interruptien. 
The said employees further prayed 
that respondent- No. 1 be directed to 
award full wages to the employces 
who went on strike for the pernd 
commencing.from September 24, 1°76 
(when they initially went on striEe) 
to the date of resumption of work 3y 
them. Vide its order dated Noven- 
ber 16, 1976, the High Court sun- 
marily dismissed the petition and ce- 
clined to give leave to appeal to tais 
Court. The appellant thereupon made 
an application to this Court for Spe- 
cial Leave which was granted. This 
is how the matter is before us. 


4, Appearing on behalf of the p- 
pellant, Mr, B. Dutta has contenced 
that the order of the High Coart 
dated November 16, 1976 dismissng 
‘in limine the aforesaid petition Ho. 
1845 of 1976 submitted by the ep- 
pellant and his co-employee, Kanaal- 
giri under Art. 227 of the Consti u- 
tion thereby upholding the aforesaid 
orders of the Labour Court and Cis- 
missing the application of the apel- 
lant and his five co-employees or 
being impleaded ‘as parties to he 


afcresaid application of respondent 
No. 1 under Section 79 (1) & (4) 
read with Section 78 (1) A (C) send 


Section 97 (1) of the Act is errone- 
ous and cannot be sustained on a 
true interpretation of Sec. 80 of zhe 
Act which confers a right on ev2ry 
individual employee to appear bef>re 
the Labour Court and contest.an ap- 
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plication under Section 79 of the 
Act which may threaten to adversely 
affect his rights and interests, Mr. 
Dutta has.also urged that the appli- 
cation could not have been rejected 
in view of the two exceptions en- 
grafted on Section 27 of the Act. 
Mr. Dutta has finally urged that in 
any event, the application ought to 
have been allowed and the individual 
employees permitted to appear and 
contest the aforesaid application of 
respondent No. 1 as the stand taken 
by the representative union in regard 
thereto was mala fide and against 
their interests. . 


5. Mr. Tarkunde and Mr. Chitale 
contended 
that it was respondent No, 2 alene, 
which was the representative union, 
and not the appellant or any other 
individual employee who had a right 
to appear and act in the aforesaid 
proceedings initiated by respondent 
No. 1 before the Labour Court. 

6. For a proper appreciation of the 
rival contentions advanced by coun- 
sel for the parties, it is necessary to 
refer to Section 80 and other rele- 
vant provisions of the Act. Before 
doing so, it is necessary to bear in 
mind that the legislative intent 
underlying the scheme of the Act be- 
ing to inculcate and encourage the 
practice of collective bargaining so 
that the labour is neither exploited 
nor victimised and industrial peace 
and harmony is ensured, the provi- 


‘sions of the Act are designed to em- 


phasise. that if labour in an industry 


-is organised through its own union 


which is registered and recognised 
under the Act, then it is that union 
which can appear and do all acts 
and agitate matters in its represen- 
tative capacity for the labour and if 
it does choose to appear or act then 
no individual employee is competent 
to appear and present his point of 
view, With these prefatory observa- 
tions, we proceed to advert to the 
relevant provisions of the Act. 

7. Section 80 of the Act provides: 

“on receipt of an application under 
Section 79, the Labour “Court shall 
issue a notice to all parties affected 
by the dispute, in the manner pro- 
vided by rules under Sec. 85. Sub- 
ject to the provisions of Chapter V, 
the Labour Court may permit the 
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parties so affected to appear in the 
manner provided by the provisions of 
Sections 80A to 80-C, The Labour 
Court shall then hold an inquiry.” 


8 A plain reading of the 
section which was substituted for 
the original Section 80 by the Bom- 
bay Act 49 of 1955 makes it clear 
that the Labour Court can permit 
the parties affected by the dispute 
to appear in the manner provided by 
Sections 80-A to 80-C of the Act 
but the discretion conferred on the 
Labour Court has specifically been 
made subject to the provisions of 
Chapter V which deals with “repre- 
sentation of employees and emplo-~ 
yers and appearance on their behalf” 
and contains: amongst other provi- 
sions Section 27-A which is in the 
following terms:— 


"27-A. Save as provided in Ss. 32, 
33 and 33-A, no employee shall be 
allowed to appear or act in any pro- 
ceeding under this Act except through 
the representative of employees.” 


9. This section, it would be noted, 
consists of two parts. While the 
second part contains the general rule 
prohibiting the grant of permission to 
an individual employee to appear or 
act in any proceeding under the Act 
except through the representative of 
employees, the first part carves out 
three exceptions to the said general 


rule which are mentioned in Secs, 32,. 


33 and 33-A of the Act. Whereas 
the last exception i.e. the one carv- 


ed out by Sec. 33-A of the Act re-° 


lates to proceedings where the dis- 
pute is between employees and em- 
ployees,. the other two exceptions 
mentioned in Ss, 32 and 33 of the 
Act relate to proceedings in respect 
of certain other disputes. 


term ‘representative of 
used ‘in’ the above 
quoted Section 27-A of the Act ‘is 
defined in Section 3 (32) of the Act 
as meaning “a representative of em- 
ployees entitled to appear or act as 
such under Sec. 30.” 


10. The 
employees’ as 


11. This takes us to Sec, 30 of the 
Act. 
preferential order the persons who 


are entitled to appear or act as re- 


above 


This section which sets out in. 


A. I. R. 


presentatives of employees in any in- 
dustry in local area assigns the fore- 
most position to the representative 
union. 


12. Now a combined reading of 
Ss. 80, 27-A, 30, 32 and 33 of the 
Act leaves no room for doubt that 
consistent with its avowed policy of 
preventing the exploitation of the 
workers and augmenting their bargain- 
ing power, the Legislature has cloth- 
ed the representative union with 
plenary power to appear or act on 
behalf of the employees in any pro- 
ceedings under the Act and has de- 
prived the individual ` employees or 
workmen of the right to appear or 
act in any proceeding under the 
Act where the representative union 
enters appearance or acts as re- 
presentative of employees. We are 
fortified in this view by a decision 
of this Court in Girja Shankar Kashi 
Ram v. The Gujarat Spinning and 
Weaving Co. Ltd. (1962) 2 Supp SCR 
890 : (1962) 2 Lab LJ 369 (SC) where 
Wanchoo, J, (as he then .was) speak- 
ing for the Court observed as fol- 
lows:— 


“It will be seen that S. 27-A pro- 
vides that no employee shall be al- 
lowed to appeer or act in any pro- 
ceeding’ under the Act, except 
through the representative of emplo- 
yees, the only exception to this be- 
ing the provisions of Ss. 32 and 33. 
Therefore, this section. completely 
bans the appearance of an employee 
or of any one on his behalf in any 
proceeding after it has once com- 
menced except through the represen- 
tative of employees. The only ex- 
ceptions to this complete ban are to 
be found in Ss. 32 and 33.” 


13. The first contention advanced 
by Mr. Dutta is, therefore, overruled. 


14. The second contention raised 
by Mr. Dutta is also devoid of sub- 
stance, Sections 32 and 33 of the 
Act no doubt engraft exceptions on 
the aforesaid general rule embodied 
in Section 27-A of the Act but they 
are not helpful to the appellant as 
the provisos appended thereto speci- 
fically preclude individual employee 
from appearing or acting in any pro- 
ceeding under the Act where the re- 
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presentative union enters appearan:e 
or acts as the representative of er 
ployees, It will be advantageous n 
this connection to refer to the fd- 
lowing passage occurring in a ded- 
sion of this Court in Girja Shankar 
Kashi Ram v., The Gujarat Spinning 
& Weaving Co. Ltd. (1962) 2 Supp 
SCR 890 (supra) where Wanchoo, J. 
(as he then was) summarising tne 
position observed as follows:— 


Santuram v, Kimatrai Printers 


“The result therefore of takiig 
Ss. 27-A, 32 and 33 together is that 
Sec. 27A first places a complete ban 
on the appearance of an employee in 
proceedings under the Act once it 
has commenced except through ine 
representative of employees, Eut 
there are two exceptions to this kan 
contained in Ss. 32 and 33. Section 32 
is concerned with all proceedings be- 
fore the authorities and gives pover 
to the authorities under the Act to 
permit an employee himself to p- 
pear even though a representative of 
employees-may have appeared but 
this permission cannot be gran ed 
where the representative union kas 
appeared as a representative of emn- 
ployees. Section 33 which is “he 
_ other exception allows an emploree 
to appear through any person in cer- 
tain proceedings only even though a 
representative of employees might 
have appeared; but here again it is 
subject to this that no one else, aot 
even the employee who might have 
made the application, will have he 
right to appear if a Representatve 
Union has put in appearance as ‘he 
representative of employees. It is quite 
clear therefore that the scheme of 
the Act is that where a Represerta- 
tive Union appears in any proceed_ng 
under the Act, no one else can be 
allowed to appear not even the em- 
ployee at whose instance the pro- 
ceedings might have begun under 
Section 42 (4), But where the ap- 
pearance is by any representative of 
employees other than a Represerta- 
tive Union authorities under Sec. 32 
can permit the employee to apr=ar 
himself in all proceedings bere 
them and further the employee is 
entitled to appear by any person in 
certain proceedings specified in Sec- 
tion 33. But whenever the Represen- 
tative Union has made an appear- 
ance, even the employee cannot ap- 


-plete where the 
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pear in any proceeding under the 
Act and the representation must be 
confined only to the Representative 


Union. The complete ban therefore 
laid by S. 27A on representation 
otherwise than through a repre- 


sentative of employees remains com- 
representative of 
employees is the Representative 
Union that has appeared; but if the 
representative of employees that has 
appeared is other than the Repre- 
sentative Union then Ss. 32 and 33 
provide for exceptions with which 
we have already dealt. There can 
therefore be no escape from the con- 
clusion that the Act plainly intends 
that where the Representative Union 
appears in any proceeding under the 
Act even though that proceeding 


might have commenced by an em- 
ployee under S. 42 (4) of the Act, 
the Representative Union alone can 


represent the employee and the em- 
ployee cannot appear or act in such > 
proceeding.” 


15. The following. observation made 
by Hidayatullah, C. J. in Textile 
Labour Association, Bhadra Ahmeda- 
bad v. Ahmedabad Mill Owners As- 
sociation, Ahmedabad (1970) 3 SCC 
890 at p. 891 is also pertinent:— 


“Reading these two sections (Sec- 
tions 32 and 33 of the Act), we find 
that it is quite clearly stated in the 
provisos to the two sections that no 
individua] is allowed to appear in 
any proceeding in which the repre- 
sentative Union has appeared as the 
representative of the employees.” 


raised 
therefore, re- 


16. The second contention 
by Mr. Dutta is also, 
pelled. 


17. The -last contention of Mr. 
Dutta that in view of the fact that 
while appearing as the representa- 
tive union in respondent No, i’s 
aforesaid application No. 1455 of 
1976, respondent No. 2 was not act- 
ing for and on behalf of the empto- 
yees but was acting mala fide and 
against their interests, the appellant 
and his five other co-emplovees 
should have been allowed to be add- 
ed as parties to the application and 
permitted to appear and act therein 
has also no force. It has to be re- 
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membered that mala fides or bona 
fides of a representative union has 
no relevance while considering the 
provisions of Section 27-A and Sec- 
tions 32 and 33 of the Act which 
taken together impose an absolute 
ban on the appearance of any indivi- 
dual employee in any proceeding 
under the Act where the representa- 
tive union chooses to. appear or act 
as representative of the employees. 
In case, the employees find that the 
representative union is acting ina 
‘Imanner which is prejudicial to their 
interests, their remedy lies in invok- 
ing the aid of the Registrar under 
Chapter III of the Act and asking 
him to cancel the registration of the 
union. The following observations 
made in Girja Shankar Kashi Ram 
v. The Gujarat Spinning & Weaving 
Co. Ltd. (1962) 2 Supp SCR 890) 
(supra) are apposite in this connec- 
tion:— 


“But it is clear that’ bona fides 
or mala fides of the represen- 
tative of employees can have no- 
thing to do with the ban -placed by 
S. 27A-on the appearance of any one 
else except the representative of em- 


ployees as defined in S, 30 and that if. 


anyone else can appear in any pro- 
ceeding we must find a provision in 
that behalf in either Section 32 or 
Section 33, which are the only 


exceptions to Section 27A. It may | 


. be noticed that there is no excep- 
tion in S. 27A in favour of the em- 
ployee, who might have made an ap- 
plication under S. 42 (4), to appear 
on his own behalf and the ban which 
is placed by S, 27A will apply equal- 
ly to such an employee. In order 
however to soften the rigour of the 
provisions of S. 27A, for it may well 
be that the representative of emplo- 
yees may not choose to appear in 
many proceedings started by an em- 
ployee under S. 42 (4), exceptions are 
provided in Ss, 32 and 33. The 
scheme of these three provisions 
clearly is that if the Representative 
Union appears, no one else can ‘ap- 
pear and carry on a proceeding, even 
if it be begun on an application 
under S. 42 (4) but where the Re- 
presentative Union does not choose 
to appear there are provisions in 
Ss. 32-and 33 which permit others 


to appear in proceedings under -thè - 
Act.” ý 


r a 

18. In view of the above quoted 
categoric and ' unequivocal observa- 
tions, the contrary observations made 
in N. M. Naik v. Colaba Land Mills 
(1960) 1 Lab LJ 448 (Bom) on which 
strong reliance has been placed by 
Mr: ae must’ be treated as over- 
ruled. 


18. We have, therefore, no hesita- 
tion in agreeing with the view ex- 
pressed by the Labour Court and the 
High Court and holding that neither 
the appellant nor his other co-emplo- 
yees had any locus standi to appear 
or act as individual employees in 
the aforesaid proceedings initiated by 
respondent No. 1 in which respon- 
dent No. 2 which is the representa- 
tive union in the industry in the lo- 
cal area had the right to appear and 
act as the representative of the em- 
ployees in the industry and did ap- 
pear or act as such. We may ob- 
serve here in passing that even the 
new union to which the appellant 
and some of his co-employees belong- 
ed would have no right to appear or 
act on behalf of the appellant or his 
co-employees in the aforesaid pro- 
ceedings initiated by ‘respondent No. 
l as it had not been registered and _ 
recognised as the representative 
union of employees under the Act. 


20. In conclusion, we wish to 
make it clear that as learned counsel 
for the parties have abstained from 
addressing us regarding the legality 
or otherwise of the aforesaid strike 
in view of the fact that it was not 
open to the appellant to agitate that 
question because the Labour Court 
had refused to add him as a party to 
respondent No, 1’s aforesaid applica- 
tion No. 1455 of 1976, we have" re- 
frained from making any observation 
in regard thereto. 


21. In the result, the appeal fails 
and is hereby dismissed but in the 
circumstances of the case without 
any order as to costs. 


` Appeal dismissed. . 
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(1939), Ss. 47, 43A (as inserted Ky 
U. P. Act 25 of 1972) Grant ef 
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ernment under S. 43A on 30-3-72 — 
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filment of certain condition by 31-2- 
75 — Conditions fulfilled by gran- 
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Government under S. 43A on 24-§- 
75 changing earlier policy — R.T. A. 
considering subsequent notificaticn 
as putting a bar to issuance of 


Art. 226 — 
Vehicles Act 


peT- 
mits — Writ of mandamus against 
R.T. A., if could be issued. AIR 1977 


All 206, Reversed. 


The appeals of fifty applicants of 
Stage carriage permits for a particu- 
lar route were allowed on 19- 2- 1975 
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_ and each one was granted permit ac- 


cording to notification issued on 30-3- 
1972 by the State Government 
under S, 43A, Pursuant to this order 
permits were to be issued by the 
R.T.A. on fulfilment of certain con- 
ditions by 31-3-1975 which were duly 
complied with by the grantees. But 
before the permits could be issued, 
the order of the Tribunal were chal- 
lenged in writ petitions which were 
dismissed. Permits were not issued 
even though the High Court vacated 
the stay in June or July 1975. On 
24-9-1975 State Government issued 
another notification under Sec. 43A 
proposing to change earlier policy of 
granting permits to all eligible ap- 
plicants. The R.T. A. considered this 
subsequent notification as putting a 
bar to the issuance of permits, The 
grantees filed writ petitions chal- 
lenging the notification praying for 
writ of mandamus directing the 
R. T.A. to issue permits to them, The 
effect of amendment by U. P. Act 15 
of 1976 was to bring into force Sec- 
tion 47 (3) with retrospective effect. 
The writ petitions and the letters pa- 


-tent appeals therefrom were dismiss- 


ed. On appeal by Special Leave be- 
fore the Supreme Court. 


Held (1) that the grantees became 
entitled to the issuance of the per- 
mits in their favour by 31-3-1975. 
When the notification dated 24-9-1975 
was issued the position was abso- 
lutely clear that nothing in any 
sense was pending except that in 
the physical sense a paper containing | 
the permit was not actually issued. 
Clause (2) of the said notification 
was not meant to cover nor did it 
cover a case of this kind. The R.T.A. 
failed in its legal duty in not imple- 
menting the order of the Tribunal 
and issuing the permits as a result 
thereof. It was, therefore, just and 
proper to grant the writ of manda- 
mus as asked for by the grantees, 

(Para 11) 


(2) that there was nothing in U.P. 
Act 15 of 1976 to make the order of 
the Tribunal illegal. The order when 
made was legal and with jurisdic- 
tion. The retrospective change in 
law had not the effect of nullifying 
the order. AIR 1961 SC 1026, Dis- 
tinguished, (Para 12) 
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(3) that the injustice done to the 
grantees must be rectified. The re- 
sult of the writ of mandamus would 
not be tantamount to asking the 
R.T. A. to do something which would 
run contrary to S. 47 (3) or the pro- 
viso to S. 57 (3) of the M. V. Act. It 
would be merely asking the R.T.A. 
to obey the valid order of the Tribu- 
nal which had not been rendered 
void on any ground whatsoever, 

-~ (Para 13) 

And, (4) that the R.T. A. pursuant 
to the order of the Tribunal, had 
merely to perform a ministerial] duty 


and the minor discretionary element ` 


given to it for finding out whether 
the terms of the Appellate Order 
had been complied with or not was 
not enough to deter the Courts from 
characterising the function as minis- 
terial. On the facts and in the cir- 
cumstances of this case by a writ 
of mandamus the R.T. A. must be 
directed to perform its function, AIR 
1977 All 206, Reversed. (Para 14) 

Anno: AIR Comm. Constitution of 
India (2nd 1974 Edn.) (Vol. 3) Arti- 


cle 226 — Note 121. 
Cases Referred: Chronological Paras 
AIR 1975 SC 1805: (1976) 1 SCR a 


AIR 1975 SC 389: (1975) 2 SCR ae 


AIR 1961 SC 1026: (1961) 2 SCR 760 
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A. K. Sen, Sr. Adv. (in C. A. 1214/ 
77) (M/s. J. P. Goyal and Shreepal 
Singh, Advs. with him), for . Appel- 
lanis in C. A. Nos. 1214, 1292, 1293 
and 1342/77; S. N. Kacker, Sol. Genl. 
for Govt. bodies (ia C. A. 1214/77). 
Mr. O. P. Rana and M. V. Goswami, 
Advs., for Respondents 1-3 and Res- 
pondent 7 in C. A. 1214, Respondent 3 
in`C. A. 1282, Respondent 1 in C. A. 
1342, Respondent 3 in C. A. 1487, 
Respondents 1-3 in 1341 and Respon- 
dent 3 in C. A. 1412/77; B. Sen, Sr. 
Adv. (Oper. R. in C. A. 1214/77), Mr. 
Yogeshwar Prasad, Sr. Adv. (Miss 
Rani Arora, Adv. with them), for 
Respondents 4, 6 in C. A, 1214, 5, 6 
in C. A. 1292, Respondent 4 in C.A. 
1293, Respondent 2 in C. A. 1342, 
Respondent 4 in C. A. 1487 and 1341 
of 1977. Miss Rani Arora, Adv., for 
Respondent 4 in C. A, 1412/77. S. 
Markandeya, Adv. and Miss Chitra 
Bhadri, Advocate, for Appellant ‘in 


-be thirty only for the route 


C. A. 1487, 1341 and 1412/77, M/s. 
R. K. Garg, S. C. Agarwala and V. 
J. Francis, Advs., for Caveator in 
C€. A. 1233/77. 


N. L. UNTWALIA, J.:— ; In this 
batch of seven appeals by special 
leave the points involved are identi- 
cal. It is a glaring exemple. of un- 
necessary litigation between the vari- 
ous stage carriage operators, which 
could have been avoided if the State 
Government of Uttar Pradesh would 


not have come out with verying 
laws and oscillating policies. The 
facts of all the appeals are similar 


and common except in regard to the 
parties, routes in question, and some 
other consequential details. We pro- 
ceed to state the facts from Civil 
Appeal No. 1214 of 1977 only. 


2. Under Section 47 (3) ‘of the 
Motor Vehicles Act, 1939 — herein- 
after to be referred to as the Cen- 
tral Act — the Regional Transport 


Authority, Meerut had limited the 
number of stage carriage permits to 
Meerut 
Rohta Sinauli Baraut, In or about 
the year 1971 an advertisement was 
made calling for the applications to 
fill up eight vacancies, as twenty- 
two permits out of the limit of thirty 
having been already granted were 
operative and in-force. In October, 
1971 the Regional Transport -Autho- 
rity granted eight permits to the 
respondents in one appeal or ‘the 
other, Fifty applicants who were 
not granted permits by the Regional 
Transport Authority filed appeals be- 
fore the State Transport Appellate 
Tribunal (for brevity, ‘hereinafter 
the Appellate Tribunal) under Sec- 
tion 64 of the Central Act, While 
the said appeals were pending, the 
U. P. Motor Vehicles Amendment 
Ordinance No, 9 of 1972 was pro- 
mulgated on March 16, 1972. It was 
replaced by The Motor Vehicles 
(Uttar Pradesh Amendment) Act, 
1972 — U, P. Act No. '25 of 1972 — 
hereinafter called the U. P. Act of 
1972. By the Ordinance followed by 
the Act aforesaid, Section 43A was 
inserted in the Central Act after 
Section 43 authorising the State Gov- 
ernment to “issue such directions of 
a general character as it may consi- 
der necessary or expedient in the 
public interest in respect of any mat- 
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ter relating to road transport” t= 
the various Transport Authorities. 
The object of the Act was to du 
away with the limit on the numbe~ 
of permits to be granted for stage 
carriages, Sub-section (2) of Section 
43-A, in particular, empowered tha 
State Government in. public interes. 
to issue a direction by a notification 
in the Gazette to grant permits tə 


all eligible applicants except in res 
pect of routes or areas for whici 
schemes had been published unde 


Section 68C of the Central Act. Som2 
amendments were brought about i1 
Section 47 of the Central Act. But 
for tae purposes of these appeals the 
one to be pin-pointed is the deletio2 
of sub-section (3) from Sec. 47, the 
consequence of which was to delimt 
the number of permits to be granted 
for a particular route. On March 3:, 
1972, a notification was issued by the 
State Government under Sec. 43-A (5) 
of the U. P. Act of 1972 directina 


the Transport Authorities to grart 
stage carriage permits to all tk 
eligible applicants. Some of tke 


stage carriage permit holders on var~ 
ous routes in U. P., including son= 
of the respondents,. challenged tke 
validity of the U. P. Ordinance fo~ 
lowed by the U, P. Act of 1972 amd 
the notification dated March 30, 1972 
by filing writ petitions in the Allah 
bad High Court. The High Court dis 
missed their writ petitions. They 
came up in appeal to this Court, Tre 
appeals were dismissed and the cor- 
stitutional validity of the impugnel 
law and the notification was upherl 
by a Bench of four learned Judges 
including one of us (Goswami J.) Tre 
decision of this Court is reported im 
Hans Raj Kehar v. The State ef 
U. P., (1975) 2 SCR 916:(AIR 195 
SC 389). 


3. The decision of this Court was 
handed down on December 4, 1971. 
The appeals remained pending b-— 
fore the Appellate Tribunal becaure 
of this first round’ of litigatioa. 
Eventually the appeals were allowed 
on February 19, 1975 by the Appe- 
late Tribunal and each one of tke 
fifty applicants was granted one pe- 
mit over and above the eight alreacy 
granted by the Regional Transpoct 
Authority. Pursuant to the order of 
grant made by the Appellate Tribw- 
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nal, permits were to be issued by 
the Regional Transport Authority if 
the grantee produced a fit vehicle, 
meaning therey roadworthy vehicle, 
registered in his name by the 3ist 
March, 1975 and if by the said date 
he filed an affidavit sworn by him 
before the Regional Transport Authc- 
rity to the effect that he had not 
been convicted of any criminal of- 
fence under the Indian Penal Code 
during the preceding five years, The 
Appellate Tribunal, in its order, had 
further made it clear that the time 
fixed by it for the implementation of 
the order of grant was under no cir- 
cumstances to be extended and if. 
any of the applicants failed to com- 
ply with it, sanction of the permit in 


favour of the defaulting applicant 
was to stand automatically revoked. 
The appellants, however, complied 


with the order and fulfilled the con- 
ditions of the grant within time. 
But before permits could be actually 
issued, another round of litigation 
started at the instance of Rama Kant 
Ahluwalia and others who had been 
granted eight permits by the Regional 
Transport Authority as per its Reso- 
lution passed on October 29, 1972. 
They challenged the order of the Ap- 
pellate Tribunal by filing a writ peti- 
tion in the High Court which was 
summarily dismissed on February 27, 
1975. Three more writ petitions fil- 
ed by some other operators challeng- 
ing the very same order of the Ap- 
pellate Tribunal were also dismissed 
after hearing on September 10, 1975. 
It may be stated here at this stage 
that permits were not actually issued 
even though the High Court had 
vacated the stay orders sometime in 
June or July, 1975. 


4. After the dismissal of the writ 
petitions by the High Court, came 
another notification issued by the 
State Government on September 24, 
1975 under Sec. 43-A of the U. P. 
Act of 1972 proposing to change 
their policy of granting permits to 
all eligible applicants. In the main, 
we shall be concerned in these ap- 
peals with the true meaning and 
effect of this notification the relevant 
portions of which will be quoted 
hereinafter. The notification of Sep- 
tember 24, 1975 was considered by 


the Regional Transport Authority as 
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putting a bar to the issuance of the 
permits. The appellants, therefore, 
filed Civil Miscellaneous Writ Peti- 
tion No. 12238 of 1975 in the High 
Court challenging the Notification as 
also the U. P. Ordinance 35 of 1975 
which had been promulgated in the 
meantime on November 12, 1975. 
They prayed for an order or a writ 
of mandamus directing the Regional 
Transport Authority to issue the per- 
mits pursuant to the order dated 
19-2-1975 of the Appellate Tribunal. 
The writ petition was dismissed by a 
learned single Judge of the High 
Court on February 12, 1976. The ap- 
pellants went up in appeal under 
the letters patent. The appeals were 
dismissed by a Division Bench on 
March 31, 1976. Hence these appeals. 


5. U. P. Ordinance 35 of 1975 fol- 
lowed by Ordinance 9 of 1976 pro- 
mulgated on February 16, 1976 was 
replaced by U, P. Amendment Act 
15 of 1976 which came into force on 
May 1, 1976. Although the Division 
Bench of the High Court has not 
rested its judgment, and in our 
opinion rightly, upon the Ordinance 
and U. P. Act of 1976, the learned 
single Judge had done so. We shall 
briefly refer to the change of law 
brought about by the said Ordinance 
and the Act because the learned Soli- 
tor General appearing for the State 
of Uttar Pradesh endeavoured to 
make some point out of it. So did 
the other counsel appearing for the 
operator respondents. 


6. The main question, however, 
which falls for our determination in 
these appeals is as to whether the 
Regional Transport Authority failed 
to do its legal duty in refusing to 
issue the permits pursuant to the 
order of the Appellate Tribunal in 
view of the Notification of the State 
Government issued on September 24, 
1975 under Section 43-A of the U. P. 
Act of 1972 and whether the High 
Court was right in not granting the 
writ asked for by the appellants. 


7. The Appellate Tribunal. in its 
order dated the 19th February, 1975 
following the Notification of the State 
Government issued on March 30, 
1972 had ordered the grant of per- 
mits to all the applicants. The rele- 
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vant words of the order are as fol- 
lows: 


“It would, therefore, appear to be 
reasonable that these appellants may 
also be granted one permit each on 
this route, if they can produce à ñt 
vehicle within the given time and 
they can satisfy the RTA as to their 
e by means of an affida- 
vi BiA 
All the fifty appeals were allowed. 
The order of the Regional Transport 
Authority was set aside and the ope- 
rative portion of the order was made 
in terms as mentioned below: 

“Without disturbing the grant of 
permit in favour of the respondents, 


these 50 appellants will also be 
granted one regular stage carriage 
permit each on this route, provided 


they produce a fit vehicle duly regis- 
tered in their own name by 31st 
March, 1975, and during this period 
they also file their own personal af- 
fidavits before the RTA to this ef- 
fect that they have not been con- 
victed of any criminal offence under 
I. P.C. during the last 5 years, This 
time for placing the vehicle and for 
filing the affidavits, will not be ex- 
tended on any grounds, and if the 
compliance as above is not made in 
the given time, the sanction of the 
permit in favour of the defaulting 
appellants will automatically stand 
revoked.” 

8 In Kundur Rudrappa v. The 
Mysore Revenue Appellate Tribunal, 
(1976) 1 SCR 188:(AIR 1975 SC 
1805) it was held by a Division 
Bench of this Court, to which both 
of us were parties, that appeal under 
Section 64 of the Central Act lies 
only against the grant of permit and 
not against the order issuing a per- 
mit made in pursuance of the order 
granting the permit. “Issuance of the 
permit . is only a ministerial act 
necessarily following the grant of the 
permit” was the distinction pointed 
out at page 190 (of SCR): (ab 
pp. 1806, 1807 of ATR). 

9. Then came the change of po- 
liey notification involving the par- 
ties in further. litigation. The Pre- 
amble of this notification dated Sep- 
tember 24, 1975 states that the State 
Government is of opinion that the 
policy of granting such permits to 
all eligible applicants requires review 
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and since such review was likely to 
take some time in the meantime = 
was necessary to stay “the disposal 
of all pending applications for per 
mits or entertainment of fresh ar 
plications.” The notification dated 
the 30th March, 1972 was rescinded 


with immediate effect by Cl. (1) an3 ` 


thereafter Cl. (2) provided: 


“The consideration of 
for stage carriage permits 
with any Transport Authority shal 
stand postponed until further direc- 
tions are issued in this behalf ky 
the State Government,” 


10. The High Court thought thet 
since permits had not been issued, 
they could not be issued because cf 
the notification dated September 24, 
1975, Although not in form, in sut- 
stance, the High Court thought thet 
the effect of the order of the Ar- 
pellate Tribunal was to remand tre 
cases to the Regional Transpo-t 
Authority for granting permits to tre 
appellants on being satisfied that tke 


‘applicatiors 
pending 


vehicles put by them were roac- 
worthy and that their anteceden-s 
were not undesirable. In our judg- 


ment the High Court has fallen in-o 
an error in this regard. All the pa~- 
ties were agreed before us thit 
clause (2) of the notification hed 
not the effect of recalling, revokireg 
or cancelling the permits which hed 
been granted and issued pursuant 0 
the notification dated 30-3-1972. it 
was also beyond any debate or douat 
that if the applications for the graat 
of stage carriage permits were pend- 
ing with any Transport Authori-y 
when the notification was issued it 
stood postponed until further direz- 
tions were issued in this behalf fy 
the State Government. But tke 
scope for litigation and argument n 
these cases cropped up because they 
did not clearly and precisely fall n 
one line or the other. If on the sp2- 
cial facts of these cases consideraticn 
of the applications could be taken <0 
be pending with any  Transpo-t 
Authority, then they had to reman 
pending until further directions we-e 
issued. But if, on the other hand, en 
a correct appreciation of the legal 
position the applications had been 
finally disposed of by the order of 
the Appellate Tribunal and they 
were not pending for any considera- 
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tion then they did not stand post- 
poned and permits -had to be issued 
pursuant to the order of the Appel- 
late Tribunal. The Regional Trans- 
port Authority had no discretion or 
power in the matter to dispose of 


the applications one way or the 
other. 
1i. To our mind the problem does 


not present much difficulty. The ap- 
plications filed by the appellants for 
grant of permits to them were re- 
jected by the Regional Transport 
Authority in October, 1971. They 
were finally disposed of and per- 
mits were granted to them by the 
order of the Appellate Tribunal 
made on 19-2-1975. The considera- 
tion of the applications for grant of 
permits was no longer pending after 
the said order. What remained pend- 
ing was a mere ministerial act to be 
performed by the Regional Trans- 
port Authority or by any delegate of 
that authority in accordance with 
R. 44A of the- U. P. Motor Vehicles 
Rules, 1940. According to the terms 
of the order of the Appellate Tribu- 
nal, nothing substantial or unsub- 
stantial was to be decided by the 
Regional Transport Authority in con- 
nection with the grant of permits. 
The Regional Transport Authority 
could not say that it refused to grant 
the permit on one ground or the 
other. What was left to be done by 
it was only to find out whether a 
particular applicant had complied 
with the terms of the order and 
within the time granted by the Ap- 
pellate Tribunal, If the terms were 
not complied with by the specified 
time the grant stood revoked not be- 
cause the Regional Transport Autho- 
rity could revoke it but because the 
Appellate Tribunal had specified it to 
be so. As already stated, all the 
applicants had complied with the 
terms of the Appellate order within 
time, actual issuance of the permits 
could not be done because of the 
stay orders made by the High Court 
in the earlier writ petitions. In sum 
and substance, therefore, the appel- 
lants became entitled to the issuance 
of the permits in their favour by 
3ist March, 1975. It is difficult to 
understand as to in what sense their 
applications remained pending after 
3lst March, 1975 and how did they 
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remain pending even in the remo- 
test sense of the term after the vaca- 
tion of the stay order by the High 
Court and the dismissal of the writ 
petitions on the 10th of September, 
1975. When the notification dated 
September 24, 1975 was issued the 
position was absolutely clear that 
nothing in any sense was pending 
except that in the physical sense a 
ipaper containing the permit was not 
actually issued, Clause (2) of the 
said notification. was not meant to 
cover nor did it cover a case of this 
kind. The Regional Transport Autho 
rity failed in its legal duty in not 
implementing the order of the Ap- 
pellate Tribunal and issuing the per- 
mits as a result thereof. It was, 
therefore, just and proper to grant 
the writ of mandamus as asked for 
by the appellants. 

12. We may now briefly deal 
with the additional points urged by 
the Solicitor General and M/s. B. Sen 
and Yogeshwar Prasad. For the pur- 





pose of appreciating some of those 
points it would suffice to refer to 
the provisions of U. P. Act 15 of 


1976 which were almost in identical 
terms to the two Ordinances which 
had preceded it. Section 21 of this 
Act amended Sec, 43-A with retro- 
spective effect. The effect of this 
was to bring into force Sec. 47 (3) 


of the Central Act and with retro- 
spective effect. Sub-sec. (3) of Sec- 
tion 21, however, provided: “Any 


direction under sub-section (1) may 
be issued with retrospective effect.” 
Then sub-section (5) is in the follow- 
ing terms: 

“Where 
under sub-sec. (1) with 
effect then— 


(a) any Transport Authority or the 
State Transport Appellate Tribunal 
may review any order passed earlier 
by it with a view to making it con- 
form to such directions, and may 
for that purpose cancel any permit 
already issued; 

(b) Any Transport Authority may 
apply to the High Court for review 
of any order passed by such Court 
earlier with a view to enabling such 
Authority to comply with such 
direction.” 

The argument on behalf of the State 
was that the order of the Appellate 


any direction is issued 
retrospective 
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Tribunal became illegal as being 
against the law which was, by a le- 
gal fiction, made to come into force 
by its retroactive action when the 
said order was passed, Reliance was 
placed upon the decision of this 
Court in The Commr. of Income Tax, 
Bihar and Orissa v. Maharaja Pra- 
tap Singh Bahadur (1961) 2 SCR 760: 
(AIR 1961 SC 1026). In our opinicn 
the argument is devoid of any sub- 
stance. There was nothing in the 
Ordinance or the U. P. Act of 1976 
to make the order of the Tribunal 
illegal. The order when made was 
legal and with jurisdiction, The retro- 
spective change in law had not the 
effect of nullifying the order. It is 
to be further emphasised that if the 
order was complete and final, in the 
sense we have explained above, then 
two formalities had to be gone into 
in order to get rid of that order. 
Firstly, a special direction had to be 
issued under sub-sec. (1). No such 
direction issued was brought to our 
notice. Secondly, the procedure of 
review had to be followed as pro- 
vided for in sub-sec. (5) of Sec. 21 
of the Amending Act of 1976, In 
Maharaja Pratap Singh’s case (supra) 
the amendment of the law with re- 
trospective effect had made the pro- 
ceeding void ab initio. The law was 


retrospectively amended during the 
pendency of the appeals before the 
Appellate Assistant Commissioner. 


Any order made in such a proceed- 
ing was, therefore, held tc be void. 
The ratio of that case is wholly in- 


applicable for nullifying the order of > 


the Appellate Tribunal. 


13. It was then submitted by 
learned counsel for the parties that 
because of the change in law in 1976, 
this Court should not for the sake 
of justice allow these eppeals filed 
on grant of special leave under Arti- 
cle 136 of the Constitution and issue 
a writ of mandamus which will have 
the effect of directing the Regional 
Transport Authority to do some- 


thing contrary to the present law. In, 


our opinion, there is no substance in 
this point either. The High Court 
refused to issue the writ on a mis- 
apprehension of the correct position 
in law and by misreading the order 
of the Appellate Tribunal and the 
notification dated September 24, 1975. 





1978 State of Karnataka v. 
Retrospective change in law brought 
about in 1976 cannot justify allow- 
ing the wrong to continue. The in- 
justice done to the appellants must 
be rectified. The result of the writ 
will not be tantamount to asking the 
Regional Transport Authority to co 
something which will run contrary 10 
Section 47 (3) or the proviso to Sez- 
tion 57 (3) of the Central Act. 3t 
would be merely asking the Regional 
Transport Authority to obey the va- 
lid order of the Appellate Tribunal 
which has not been rendered void cn 
any ground whatsoever, 

14, Mr. A. K. Sen, learned coun- 
sel for the appellants drew our a= 
tention to what S. A. de Smith hus 
pointed out at page 59 of the thi-d 
edition of his well-known  trea-y 
“Judicial Review of Administrative 
Action”: 

“Tt may describe any duty, the dis- 

charge of which involves no element 
of discretion or independent jud3- 
ment. Since an order of mandam is 
will issue to compel the performanze 
of a ministerial act, and since, mor2- 
over, wrongful refusal to carry outa 
Ministerial duty may give rise to 
liability in tort, it is often of praci- 
ca] importance to determine whether 
discretion is present in the perforri- 
ance of a statutory function. Tue 
cases on mandamus show, however, 
that the presence of a minor discra- 
tionary element is not enough to d:- 
ter the courts from characterising a 
function as ministerial.” 
We think that the Regional Trars- 
port Authority, pursuant to the ordar 
of the Appellate Tribunal, had mere- 
ly to perform a ministerial duty and 
the minor discretionary element given 
to it for finding out whether the 
terms of the Appellate Order had 
been complied with or not is rot 
enough to deter the Courts from cka- 
racterising the function as mins- 
terial. On the facts and in the cr- 
cumstances of this case by a writ of 
mandamus the said authority mutst 
be directed to perform its function. 

15. For the reasons stated above, 
we allow these appeals and direct 
the Regional Transport Authority or 
Authorities, as the case may be, to 
implement the orders of the Appel- 
late Tribunal, issue the permits to 
the appellants in all the cases. We 
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would, however, like to make it clear 
that permits were to be issued for a 
period of three years only, Tempo- 
rary permits were issued to the ap- 
pellants or some of them from time 
to time in pursuance of the interim 
order made either by the High 
Court or by this Court. The total 
period of such temporary permits in 
the case of any of the appellants 
must be deducted and adjusted as in 
the present situation of the law it 
would be just to do so, from the 
period of three years. In the circum- 
stances, we make no order as to 
costs in any of the appeals. 

Appeals allowed. 


Ranganatha Reddy 
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CHANDRACHUD, P. N. BHAG- 
WATI, V. R. KRISHNA IYER, 

N. L., UNTWALIA, JASWANT 
SINGH AND P., S. KAILASAM, JJ. 

The State of Karnataka and an- 
other, ec., Appellants v, Ranganatha 
Reddy and another, ete., ete., Respon- 
dents. 

Civil Appeals Nos. 1085 and 1522- 
1894 of 1976, D/- 11-10-1977. 


(A) Constitution of India, Art. 31 
(2) — Karnataka Contract Carriages 
(Acquisition) Act (21 of 1976) — 


Whether for public purpose, (Karna- 
taka Contract Carriages (Acquisition) 
Act (21 of 1976), S. 4)—(Road Trans- 
port Corporations Act (64 of 1959), 


S. 19). ILR (1976) Kant 1478, Re- 
versed, 
Any law providing for acquisition 


of property must be for a public pur- 
pose. Whether the law of acquisi- 
tion is for public purpose or not is 
a justiciable issue. But the decision 
in that regard is not to be given by 
any detailed enquiry or investigation 
of facts. The intention of the legis- 
lature kas to be gathered mainly 
from the Statement of Objects and 
Reasons of the Karnataka Contract 
Carriages (Acquisition) Act and its 
Preamble. The matter has to be 
examined with reference to the vari- 
ous provisions of the Act, its con- 
text and set up, the purpose of ac- 
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“whole transport undertaking of 
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quisition has to be culled out there- 
from and then it has to be judged 
whether the acquisition is for a pub- 
lic purpose within the meaning of 
Art. 31 (2) and the law providing 
for such acquisition. The acquisition 
of the vehicles, namely the contract 
carriages, their permits and other as- 
sets for running them for the pur- 
poses of the State Road Transport 
Corporation. could not be challenged 
as being not for a public purpose 
merely because it was for the pur- 
poses of transferring them to the 
State Road Transport Corporation. 
The operators were misusing their 
permits granted to them as contract 
carriages permits. In many cases the 
vehicles were used as stage carriages 
Picking up and dropping passengers 
in the way. The Legislature thought 
that to prevent such misuse and to 
provide for better facilities to trans- 
port passengers and to the general 
public it was necessary to acquire 
the vehicles, permits and all rights, 
title and interest of the contract car- 
riage operators in or over lands, 
buildings, workshops and other places 
and ali stores, instruments, machi- 
nery, tools, plants ete, as mentioned 
in sub-section (2) of Sec. 4 of the 
Act. It was not a case where some 
chattels or movables were merely ac- 
quired for augmenting the revenue 
of the State or for its commercial 
purposes. What had been acquired 
under the Act was not only movables 
and chattels namely the vehicles but 
also the permits, the workshops, land 
and buildings’ ete, Although the 
any 
carriage operator was not acquired, 
the acquisition in no sense was of 
mere movable properties available 
easily for purchase.in the market. 
Several hundred vehicles were ac- 
quired by the various notifications. 
In substance it was a nationalisation 
of the contract transport service in 
the State of Karnataka. Undoubted- 
ly it was for a public purpose. The 
language of Section 4 (3) of the Act 
is not for the purpose of introducing 
a legal fiction but with the object of 
putting the challenge to the factum 
of public purpose beyond the pale of 
any attack. In Section 19 of the 
Road Transport Corporations Act are 
enumerated the powers of the Cor- 
poration. The scheme for the com- 
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pulsory acquisition may be for a 
part of the undertaking also and 
that would mean a part of the pro- 
perty of the undertaking or a branch 
of the undertaking. Of course, the 
Corporation can purchase vehicles as 
provided for in Cis. (a) and (g) of 
sub-section. (2) of Section 19, But it 
does not follow therefrom that. in 
all cases it is obliged to do so. Com- 
pulsory acquisition is also provided 
for in Cl. (c), Under Sec, 3 of the 
Act 64 of 1950 while establishing a 
Road Transport Corporation the 
State Government is obliged to keep 
in mind primarily the public interest 
as provided for in Cis. (a) to (o) 
thereof. The acquisition in question 
for the purpose of the Corporation 
was, therefore, in public interest. 
AIR 1952 SC 252, Dist. ILR (1976) 
Kant 1478, Reversed. 
(Paras 6, 10, 11, 12) 
Anno: AIR Comm. ‘Constitution of 
India (2nd 1974 Edn.) Art. 31 Note 19. 


(B) Constitution of India, Art, 31 
(2) — Compensation.— Adequacy — 
Karnataka Contract Carriages (Ac- 
quisition) Act (21 of 1976) Vali- 
dity — Not invalid on ground of 
payment being illusory. (Karnataka 
Contract Carriages (Acquisition) Act 
(21 of 1976), Ss. 6, 10, 11). ILR (1976) 
Kant 1478, Reversed, 


The amount payable for the ac- 
quired property either fixed by the 
legislature or determined on the 
basis of the principles engrafted in 
the law of acquisition should not be 
wholly arbitrary and illusory. The. 
arbitrator, reading Sec. 6 (1) of the 
Karnataka Contract Carriages (Acqui- 
sition) Act as a whole, is not obliged 
to fix the amount as specified in the 
Schedule. But he has to fix the 
amount which appears to him just 
and reasonable on the totality of 
the facts and circumstances keeping 
primarily in mind the amount men- 
tioned in the Schedule. Sub-sec. (2) 
of Section 8 must mean the pay- 
ments of the amounts as mentioned 
in Section 10 and the balance to the 
operator in the manner specified 


under Section 11. The Act thus in- 
terpreted to a large extent will 
satisfy not only the claims on ac- 


count of wages and tax etc. but also 
the amount due to the secured cre- 
ditors. Surely the amount due, if 
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any, to any unsecured creditor can- 
not be taken into account as there is 
no such provision made in Sec. 16. 
Thus the amount so fixed will not be 
arbitrary or illusory. In some res- 
pects the amount may be inadequate 
but that cannot be a ground fcr 
challenge of the constitutionality of 
the law under Art, 31 (2) of the Cor- 
stitution, Under sub-sec. (6) of, Sec- 
tion 19 all sums deducted by tke 
State Government under sub-sec. (3) 
of Section 10 which include the sums 
payable to the secured creditors 
stand transferred to the Corporaticn 
which is obliged to credit the sums 
transferred to the appropriate funds. 
The said provision would take with- 
in its ambit the liability of the Coz- 
poration to pay forthwith the sum 
found due to the secured creditors. 
ILR (1976) Kant 1478, Reversed. 
(Paras 15, 24, 25, 27, 37) 
Anno.: AIR Comm. Const. of India 
(2nd 1974 Edn.) Art. 31 N. 20. 
(C) Constitution of India, 7th Sch2- 
dule List III Item 42 — List I Item 


42 — Karnataka Contract Carriag2s 
(Acquisition) Act (21 of 1976) — 
Validity — Whether invalid on 


ground of legislation being on topic 
of inter-State trade and commerce — 
ILR (1976) Kant 1478, Reversed. 


The pith and substance of the Act 
has to be looked into and an inciden- 
tal trespass would not invalidate the 
law. Karnataka Contract Carriag2s 
(Acquisition) Act is not an Act which 
deals with any inter-State trade and 
commerce. Even assuming that car- 
riage of passengers from one State 
to the other is in one sense a part bf 
the inter-State trade and commerce, 
the impugned Act is not one which 
seeks to legislate in regard to the 
said topic. Primarily and almost 
wholly it is an Act to provide for 
the acquisition of contract carriages, 
the inter-State permits and the othar 
properties situated in the State of 
Karnataka. In pith and substance it 
is an Act of that kind, The incidental 
encroachment on the topic of inter- 
State trade and commerce, even as- 
suming there is some, cannot inva- 
lidate the Act. The Motor Vehicles 
Act, 1939 was enacted under Entry 
20 of List III of Schedule Seven bf 
the Government of India Act, 1935 
corresponding to Entry 35 of List HI 


- Corporations Act. 


Ranganatha Reddy — S.C. 217 


of the Seventh Schedule to the Con- 
stitution. The subject being in the 
Concurrent List and the Act having 
received the assent of the President, 
even the repugnancy, if any, between 
the Act and the Motor Vehicles Act 
stands cured and cannot be a ground 
to invalidate the Act. Entry 42 of 
List III deals with acquisition of pro- 
perty. The State has enacted the 
Act mainly under this entry. It does 
not in any way violate or militate 
against the provisions of the Road 
Transport Corporations Act either. 
Vehicles kept and registered in the 
State of Karnataka in respect of 
which initially the inter-State per- 
mit has been granted by this State 
have validly been acquired. The per- 
mit acquired in respect of those 
vehicles will be the permit operative 
within the territory of the State of 
Karnataka, The counter-signed por- 
tion of the permit, which is in sub- 
Stance and in effect a separate per- 
mit authorising the permit-holder to 
ply the bus in another State, can- 
not be acquired. The State Govt. 
on acquisition and the vesting of 
the acquired property cannot transfer 
the counter-signed portion of the per- 
mit to the Corporation. The Corpo- 
ration in view of the transfer under 
Section 19 will be able to utilize the 
unexpired portion of the permit for 
plying the vehicle only in the State 
of Karnataka until and unless it gets 
it signed by the Transport Authority 
of the other State or States in ac- 
cordance with the Motor Vehicles 
Act or takes steps in accordance with 
Section 20 of the Road Transport 
This portion of 
the law, although it is a very minor 
one, has got extra territorial operation 
in the connotation and sense which 
did not permit the Karnataka Legis- 
lature to enact such a law. If on 
the facts of a particular case it be 
found that any particular vehicle is 
kept and registered or is plying on 
an initial permit granted by another 
State, such a vehicle also would not 


stand acquired under the Act and 
the notifications issued thereunder. 
ILR (1976) Kant 1478, Reversed. 


(Paras 30, 32, 36) 


Anno.: AIR Comm. Const, of India 
(2nd 1974 Edn.) 7th Sch. List II 
Item 42, N. 2 List I Item 42 N. 2. 
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(D) Constitution of India, Article 
39 (b) — Scope — Nationalization 
whether included. 

Per Krishna Iyer, J.:— The key 


word is ‘distribute’ and the genius of 
the Article cannot but be given full 
play as it fulfils the basic purpose of 
restructuring the economic order. 
Each word in the Article has a 
strategic role and the whole article 
a social mission. It embraces the 
entire material resources of the com- 
munity. Its task is to distribute such 
resources. Its goal is so to under- 
take distribution as best to subserve 
the common good. It re-organizes 
by such distribution the ownership 
and control. ‘Resources’ is a sweep- 
ing expression and covers not only 
cash resources but even ability to 
borrow (credit resources). Art. 39 (b) 
is ample enough to rope in buses. 
The motor vehicles are part of the 
material resources of the operators. 
Nationalisation can have nexus with 
distribution. To classify and allocate 
certain industries or services or uti- 
lities or articles between the private 
and the public sectors of the national 
economy is to distribute those re- 
sources. Socially conscious econo- 
mists will find little difficulty in 
treating nationalisation of transport 
as a distributive process for the good 
of the community. One cannot con- 
demn the concept of nationalisation 
in our Plan on the score that Arti- 
cle 39 (b) does not envelope it. It is 
a matter of public policy left to 
legislative wisdom whether a par- 
ticular sckeme of take-over should be 
undertaken. (Paras 80, 81, 82) 
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UNTWALIA, J. (for himself and on 
behalf of Beg C. J., Chandrachud 
and Kailasam JJ.):— This batch of 
374 appeals by certificate is from the 
decision of the High Court of Karna- 
taka given in 374 Writ Petitions fil- 
ed by different persons having vari- 
ous kinds of interest in the Contract 
Carriages which were taken over by 
the State of Karnataka first by 
the Karnataka Contract Carriages 
(Acquisition) Ordinance, 1976 (Kar- 
nataka Ordinance Number 7 of 
1976) (for brevity, hereinafter, 
the Ordinance) followed by the 
Karnataka Contract Carriages (Acqui- 
sition) Act, 1976 (Karnataka Act No. 
21 of 1976) (hereinafter to be refer- 
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red to as the Act). The judgment cf 
the High Court is reported in EL. 
Jayaraj Ballal v. State of Karnatak:, 
ILR (1976) Kant 1478. For the sake 


of convenience hereinafter in ths 
judgment, reference to the Hish 
Court judgment wherever necessary 


will be made from the said report. 
FACTS 


2. The broad and the commm 
facts of the various cases are in a 
narrow compass and not in dispute. 
At the outset, we shall state then 
mostly from the High Court judé- 
ment. We were not concerned to ro 
into the special facts of some casas 
in these appeals. They may have 0 
be looked into, if necessary, by tke 
High Court in the light of this jud:- 
ment. The Karnataka State Rod 
Transport Corporation (hereinafter 
called the Corporation) was establis2- 
ed by the State Government of Kar- 
nataxka on August 1, 1961 under Sez- 
tion 3 of the Road Transport Corp- 
rations Act, 1950 (Central Act 64 >f 
1950), The Corporation was a par y 
respondent to the writ petitions ard 
is an appellant before us along wih 
the State of Karnataka. We are stæ- 
ting the facts mostly from Civil Av- 
peal No. 1085 of 1976 arising out of 
Writ Petition No. 817 of 1976. Tae 
Corporation published in the Karna- 
taka Gazette dated May 16, 1974, a 
draft scheme for nationalisation £ 
Contract Carriages in the  Stsce 
under Chapter IV-A of the Motr 
Vehicles Act, 1939 (Central Act 4 of 
1939). Objections were invited. Some 
of the writ-petitioners preferred their 
objections. It appears the State Gov- 
ernment and the Corporation dropp:d 


the idea of proceeding with the 
scheme and without concluding tae 
hearing and the disposal of the o2- 


jections and the finalization of their 
scheme the Government came aut 
with the Ordinance which was po- 
mulgated on January 30, 1976. às 
per Cl. 1 (3) of the Ordinance, it ao- 
plied to “all contract ecarriage(s) of- 
rating in the State of Karnatake.” 
By a number of notifications issu2d 
under the Ordinance almost all tne 
contract carriages and the permts 
specified in the notifications vested in 
the State. They were transferred to 
the Corporation under Cl. 20 (1) of 
the Ordinance. The officers of tne 
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Corporation seized the vehicles and 
the relative permits pursuant to the 
notifications aforesaid except six 
vehicles which were operating under 
inter-State permits belonging to some 
of the writ petitioners, The seizure 
of the said six vehicles was stayed 
by the Order of the High Court made 
on 5th April, 1976 in some of the 
earlier writ petitions. The earlier 
writ petitions were decided on Febru- 
ary 26, 1976 and March 3, 1976 by a 
learned single Judge of the High 
Court who held that the Ordinance 
did not empower the acquisition of 
the vehicles not covered by valid con- 
tract permits and consequently quash- 
ed some of the notifications. The Ordin- 
ance with some changes was replaced 
by the Act which received the assent 
of the President on 11-3-1976 and was 
published in the Karnataka Gazette 
dated the 12th March, 1976. The ope- 
ration of the Act was, however, 
made retrospective from the 30th 
January, 1976 — the day when the 
Ordinance had been promulgated and 
come into force. The Ordinance was 
repealed by Section 31 of the Act 
and the saving clause in sub-sec. (2) 
says: 

“Notwithstanding such repeal— 

(i) anything done or any action 

taken under the said Ordinance, shall 
be deemed to have been done or taken 
under the corresponding provisions of 
this Act;” 
Fresh notifications were also issued 
under the Act. The combined effect 
of all these actions was that what- 
ever was done on and fromthe 30th 
January, 1976 either under the 
Ordinance or under the Act was 
all deemed to have: been done 
or done under the Act, Fresh 
writ petitions numbering 374 were 
filed in the High Court by the vari- 
ous contract carriages operators, fin- 
anciers and others including those 
who had filed or succeeded in the 
earlier writ petitions. 

3. The High Court has allowed all 
the writ petitions, struck down the 
Act as unconstitutional and has de- 
clared it null and void. The notifica- 
tions have been quashed, The res- 
pondents in the writ petitions, name- 
ly the appellants before us, were 
directed to restore the vehicles with 
the relative permits and all other as- 
sets to the operators from whom they 
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were taken over. Some consequential 
directives for determination of dama- 
ges in some later proceedings were 
also given. 


4, We now proceed to state the 
findings of the High Court on the 
various points argued before it not 
in the order as finally recorded in 
para 98 of its judgment at p. 1530 
but in the order the points were 
urged before us by Mr. Lal Narayan 
Sinha, learned counsel for the ap- 
pellants. They are as follows: 

(1) The acquisition is not for a 
public purpose. ; 

(2) The compensation or the amount 
provided for or the principles laid 
down in the Act for payment in lieu 
of the various vehicles, permits and 
other assets is wholly illusory and 
arbitrary, For the two reasons afore- 
said, the Act is violative of Article 
31 (2) of the Constitution and is a 
fraud on it. It is, therefore, null and 
void. © > 

(3) The acquisition of contract car- 
riages with inter-State permits and 
other assets pertaining to such ope- 
rators is ultra vires the legislative 
power and the competence of the 
State Legislature. 


(4) Article 31C does not bar the 
challenge to the Act as being viola- 
tive of Art. 31 (2) of the Constitution 
as there is no reasonable and sub- 
stantial nexus between the purpose 
of the acquisitions and securing the 
principles specified in Cls. (b) and (c) 
of Article 39. 

5. We now proceed to 
the points aforesaid seriatim 
above order. 

PUBLIC PURPOSE 


6. It is indisputable and beyond 
the pale of any controversy now as 
held by this Court in several deci- 
sions including the decision in the 
case of Kesavananda Bharati Sripa- 
dagalavaru v. State of Kerala, 1978 
Supp SCR 1:(AIR 1973 SC 1461) 
popularly known as Fundamental 
Rights case — that any law provid- 
ing for acquisition of property must 
be for a public purpose. Whether the 
law of acquisition is for public pur- 
pose or not is a justiciable issue. But 
the decision in that regard 
dto be given by any detailed enquiry 
or investigation of facts, The inten- 


deal with 
in the 
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tion of the legislature has to be 
gathered mainly from the Statement 
of Objects and Reasons of the Act 
and its Preamble. The matter has 
to be examined with reference to 
the various provisions of the Act, its 
context and set up, the purpose of 
acquisition has to be culled out 
therefrom and then it has to be judg- 
ed whether the acquisition is for a 
public purpose within the meaning 
of Art. 31 (2) and the law providing 
for such acquisition. The acquisition 
of the vehicles namely the contract 
carriages, their permits and other 
assets for running them for the 
purposes of the Corporation could 
not be challenged as being not 
for a public purpose merely be- 
cause it was for the purposes ‘cf 
transferring them to the Corporation. 

Statement of Objects and Rea- 
sons for the impugned law runs as 
follows: 

“A large number-of contract car- 
Yiages were being operated in the 
State to the detriment of public in- 
terest and were also functioning 
stealthily as stage carriages, This 
had to be prevented, Art. 39 (b) and 
(c) enjoins upon the State to sea 
that the ownership and control of 
the material resources of the com- 
munity are so distributed as best to 
subserve the common good and that 
the. operation of the economic sys- 


tem does not result in the concen- 
tration of wealth to the common 
detriment. 

In view of the aforesaid it was 


considered necessary to acquire the 


-contract carriages run by private 


operators. : 
Accordingly the Karnataka Con- 
tract Carriages (Acquisition) Ordin- 
ance, 1976 was promulgated. The 
Bill seeks to replace the Ordinance.” 
8. The Title of the Act indicates 
that it is “An Act to provide for the 
acquisition of contract carriages and 
for matters incidental, ancillary or 
subservient thereto.” In the Pream- 
ble it is stated: < 
“Whereas contract carriages and 
certain other categories of public 
service vehicles are being operated in 
the State in a manner highly detri- 
menial and prejudicial to public in- 
terest; 
- And whereas with a view to pre- 
vent such misuse and also to provide 
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better facilities for the transport of 
passengers by road and to give el- 
fect to the policy of the State to- 
wards securing that the ownership 
and control of the material resources 
of the community are so distributed 
as best to subserve the common gocd 
and that the operation of the econo- 
mic system does not result in the 
concentration of wealth and means 
of production to the common detri- 
ment, 

And Whereas for the aforesaid pur- 
poses it is considered necessary 70 
provide for the acquisition of con- 
tract carriages and certain other 
categories of public service vehicl2s 
in the State and for matters ind- 
dental, ancillary or subservient ther2- 
to:” 

A declaration was also made in Sez- 
tion 2 that the Act is for giving ef- 
fect to the policy of the State t- 
wards securing the principles speci- 
fied in Cls. (b) and (c) of Art, 39. A 
deep probe into and investigation of 
the facts stated in the Statement of 
Objects and Reasons and the Prez- 
amble of the Act was neither per- 
missible nor was it gone into by the 
High Court, Mr. A. K. Sen advanc2d 
the leading argument on behalf of tne 
respondents followed by some other 
Advocates and one of the responderts 
in person. The main plank of tae 
argument advanced on behaif of tne 
respondents was that acquisition of 
vehicles which are available for sale 
in the market cannot be said to oe 
for a public purpose. Counsel sub- 
mitted that the scheme of nationali- 


sation in Chapter IV-A of the Mo- 
tor Vehicles Act was given up, tne 
whole Undertaking of the various 


operators was not acquired but wrat 
was acguired was certain assets, most 
of which were available in the mer- 
ket, Acquisition of chattels or mcv- 
ables can never be for a publie 
purpose. The High Court in support 
of its view, also refers to the word- 
ings of sub-section (3) section 4 of the 
Act wherein it has been provided 
that the contract carriage and other 
property vesting in the State Govem- 
ment shall “be deemed to have been 
acquired for a public purpose’. We 
are of the opinion that neither the 
argument nor the decision of the 
High Court that the acquisition is not 
for a public purpose is correct. 
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8. On the face of the Statement of 
Objects and Reascns of the Act as 
also from its Preamble it is clear, 
apart from the further facts which 
were stated in the various affidavits 
filed on behalf of the State, that the 
Operators were misusing their permits 
granted to them as contract carriages 
permits. In many cases the vehicles 
were used as stage carriages picking 
up and dropping passengers in the 
way. The Legislature thought that to 
prevent such misuse and to provide 
for better facilities to transport pas- 
sengers and to the general public it is 
necessary to acquire the vehicles, 
permits and all rights, title and in- 
terest of the contract carriage opera- 
tors in or over lands, buildings, 
workshops and other places and all 
stores, instruments, machinery, tools, 
plants etc. as mentioned in sub-sec. 
(2) of S. 4 of the Act. It was nota 
case where some chattels or movables 
were merely acquired for augmenting 
the revenue of the State or for its 
commercial purposes. Mr. Sen heavily 
relied upon some passages in the 
judgment of this Court in The State 
of Bihar v. Kameshwar Singh (1952) 3 
SCR 889: (AIR 1952 SC 252) to 
strengthen his submission. The said 
decision was concerned with the vires 
of the Bihar Land Reforms Act, 1950 
by which the Zamindaries or inter- 
mediaries’ interest were acquired by 
the State. One of the provisions in 
the Act was for acquisition of arrears 
of rent due to the intermediaries 
from their respective tenants. This 
provision was struck down as being 
unconstitutional. And in that con- 
nection, Mahajan, J., as he then was, 
said at p. 944 (of SCR): (at p. 275 
of AIR). 


“Tt has no connection with land 
reform or with any public purpose. 
It stands on the same footing as other 
debts due to zamindars or their other 
movable properties, which it was not 
the object of the Act to acquire. As 
already stated, the only purpose to 
support this acquisition is to raise re- 
venue to pay compensation to some 
of the zamindars whose estates are 
being taken. This purpose does not 
fall within any definition, however 
wide, of the phrase “public purpose” 


and the law therefore to this extent, 


is unconstitutional’, 
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Mukherjea J., as he then was agreed 
with this view at page 957 (of SCR) 
: (at p. 279 of AIR) Das J., as he then 
‘was and Chandrasekhara Aiyar J. 
also concurred in the same. But the 
said decision given in respect of the 
debts due to the Zamindars from their 
tenants, which were merely choses in 
action is of no help to the respon- 
dents. 


10. In these appeals we are not 
called upon to decide and express 
any final opinion as to whether an 
acquisition of chattels or movables 
can be for a public purpose or not. 
We may only add that the proposition 
so broadly put is not quite correct. 
There may be many circumstances 
and facts to justify the acquisition of 
ever. a movable property for a public 
purpose, It may not be universally 
so but the converse is also not cor- 
rect. In the instant cases what has 
been acquired under the Act is not 
only movables and chattels namely 
the vehicles but also the permits, the 
workshops, land and buildings ete. 
Although the whole transport under- 
taking of any carriage operator was 
not acquired, the acquisition in no 
sense was of mere movable proper- 
ties available easily for purchase in 
the market. Several hundred vehicles 
were acquired by the various notifi- 
caticns, In substance it was a 
nationalisation of the contract trans- 
port service in the State of Kar- 
nataka. Undoubtedly it was for a 
public purpose. We may just quote a 
few lines from the judgment of 
Mahajan J., in the case of The State 
of Bihar v. Kameshwar Singh (1952) 3 
SCR 889: (AIR 1952 SC 252) (supra) 
occurring at page 941 (of SCR): (at 
p. 274 of AIR). 


“In other words, shortly put, the 
purpose behind the Act is to bring 
about a reform in the land distribu- 
tion system of Bihar for the general 
benefit of the community as advised. 
The Legislature is the best Judge of 
what is good for the community, by 
whose suffrage it comes into existence 
and it is not possible for this Court 
to say that there was no public pur- 
pose behind the acquisition contem- 
plated by the impugned statute.” 


11. The language of S, 4 (3) of the 
Act is not for the purpose of 
ducing a legal fiction as observed by 


intro- 
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the High Court but with the object 
of putting the challenge to the 
factum of public purpose beyond the 
pale of any attack, The use of the 
word “deemed” does not invariably 
and necessarily imply an introdus- 
tion of a legal fiction but it has to 
be read and understood in the con- 
text of the whole statue. It may well 
be that the State is not authorised to 
compulsorily acquire any property 
merely to augment its revenue 
although in a larger sense one can 
say that augmentation of the coffers 
of the State is also for a public pur- 
pose. But it is not aways correct to 
say that a property cannot be acquir- 
ed merely for a commercial need of 
the Government. Under the Land 
Acquisition Act, 1894 land can be 
acquired for commercial purposes of 
the Government, a Public Corporation 
or a Company. Why’ can’t movables 
be acquired for commercial purposes 
if the exigencies of the situation: so 
require? A particular commercial 
activity of the State may itself be for 
a public purpose. Acquisition of pro- 
perty either movable or immovable 
may in such a situation be for al’ 
public purpose. l 


12. Mr. Sen referred to S. 19 of 
the Road Transport Corporations Act 
and specially to clause (c) of sub-sec. 
(2) to lend support to his argument 
that without acquiring the whole 
undertaking only a portion of its 
assets leaving out the liabilities could 
not be acquired. For this purpose, he 


‘relied upon the provisions of Chapter 


IV-A of the Motor Vehicles Act also. 
The nationalisation of routes under 
the said Chapter of the Motor Vehi- 
cles Act does not necessarily imply 
the acquisition of the transport under- 
takings of the various operators, their 
vehicles or properties. That is a sepa- 
rate and distinct method altogether. 
In S. 19 of the Road Transport Cor- 
porations Act are enumarated the 
powers of the Corporation. Sub- 
section (2) (c) gives a power to the 
Corporation “ta prepare schemes for 
the acquisition of, and to acquire, 
either by agreement or compulsorily 
in accordance with the law of acquisi- 
tion for the time being in force in the 
State concerned and with such pro- 
cedure as may be prescribed, whether 
absolutely or for any period, the 
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whole or any part of any undertakirg 
of any other person to the extent to 
which the activities thereof consist 3f 
the operation of road transport ser- 
vices in that State or in any ares”. 
It is plain that the scheme for the 
compulsory acquisition may be for a 
part of the undertaking also and that 
would mean a part of the property 3f 
the undertaking or a branch of tie 
undertaking. Of course, the Corpora- 
tion can purchase vehicles as provided 
for in clauses (a) and (g) of sub-sec- 





tion (2) of S. 19. But it does rot 
follow therefrom that in all casas 
it is obliged to do so. Compulsory 


acquisition is also provided for in 
clause (c). Under S, 3 of Act 64 of 
1950 while establishing a Road Trars- 
port Corporation the State Govera- 
ment is obliged to keep in mind pri- 
marily the public interest as provided 
for in clauses (a) to (c) thereof. Tae 
acquisition in question for the purpcse 
of the Corporation was, therefore, in 
public interest. 


13. In our judgment, therefore, the 
decision of the High Court on the 
question of public purpose is 
erroneous. We hold that the impugn- 
ed law of acquisition and the acquisi- 
tions are for public purpose. 


AMOUNT TO BE PAID FOR THE 
PROPERTY ACQUIRED. 


14. The High Court in paragrasch 
92 at page 1527 has come to the ccn- 
clusion “...... the scheme for payment 
for the property acquired under the 
Act is wholly illusory and therefcre 
the Act violates the fundamenzal 
rights of the petitioners secured un- 
der Art. 31 (2).” 


15. The history in relation to the 
provision of payment of compensa- 
tion or the amount in Art. 31 (2) of 
the Constitution is interesting end 
clearly points out the difference in 
the approach to the question by this 
Court and the Parliament resulting in 
the amendments in the  provisicns 
from time to time as and when sone 
important and leading judgments 
were handed down by this Court 
which according to the Constituent 
Body did not correctly lay down -he 
law as it intended the Article to 
mean. The word used in the original 
Art. 31 (2) was ‘compensation’. In 
The State of West Bengal v. Wrs. 
Bela Banerjee, 1954 SCR 558: (AIR 
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1954 SC 170) compensation was held to 
mean a just equivalent of what the 
owner has been deprived of. Then 
came an amendment in the Article by 
the Constitution (4th Amendment) 
Act, 1955 stating in clause (2) of Art. 
IL ee no such law shall be called 
in question in any court on the 
ground that the compensation pro- 
vided by that law is not adequate.” 
In spite of the amendment, this Court 
in some decisions to wit P. Vajravelu 
Mudaliar v. The Special Deputy Col- 
lector, Madras, (1965) 1 SCR 614: 
(AIR 1965 SC 1017) and Union of 
India v. The Metal Corporation of 
India Ltd., (1967) 1 SCR 255: (AIR 
1967 SC 637) largely, if not fully, 
stuck to its view in Mrs. Bela Baner- 
jee’s case (supra), Then came the 
decision in State of Gujarat v. Sharti- 
lal Mangaldas, (1969) 3 SCR 341: 
(AIR 1969 SC 634) where Shah J., 
as he then was in his leading judg- 
ment to which was appended a short 
concurring note by Hidayatullah 
C. J, made a conspicuous departure 
from the views expressed in Vajra- 
velu’s case and the case of The 
Metal Corporation (supra) and the 
said decisions were overruled. There- 
after came the decision of 11 Judges 
of this Court the leading judgment 
being of Shah J., on behalf of himself 
and 9 others in what is known as the 
Bank Nationalisation case in Rustom 
Cavasjee Cooper v. Union of India, 
(1970) 3 SCR 530 : (AIR 1970 SC 564). 
Although in terms the decision of 
this Court in the case of Shantilal 
Mangaldas (supra) was merely ex- 
plained, in substance it was over- 
ruled. Thereafter, by the Constitution 
(25th Amendment) Act the word 
‘compensation’ was substituted by the 
word ‘amount’ in Art. 31 (2), which, 
as in the case of ‘compensation’, may 
be fixed by the law of acquisition or 
be determined in accordance with 
such principles and given in such 
manner as may be specified in such 
law. The law was sought fo be kept 
beyond the pale of challenge in any 


Court by reiterating in a slightly 
different form that it cannot be 
assailed on the ground “that the 


amount so fixed or determined is not 
adequate or that-the whole or any 
part of such amount is to be given 
otherwise than in cash”, In the 
Fundamental Rights case (AIR 1973 
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SC 1461) (supra) the change in the 
phraseology of Art. 31 (2) came up 
for consideration before the Bench of 
13 Judges. The High Court is not 
right in saying that the decision in 
the Bank Nationalisation case still 
holds the field on the question of 
amount or compensation to be paid 
for the acquired property. A depar- 
ture has been made from the views 
expressed. earlier in the light of the 
25th Amendment. It is not necessary 
to pin-point the details of such de- 
parture. For the purpose of deciding 
the: point which falls for considera- 
tion in these appeals, it will suffice to 
‘say that still the overwhelming 
view of the majority of judges in 
Kesavananda Bharati’s case is that 
the amount payable for the acquired 
property either fixed by the legisla- 
ture or determined on the basis of 
the principles engrafted in the law 
of acquisition cannot be wholly arbi- 
trary and illusory. When we say so 
we are not taking into account the 
effect of Art. 31C inserted in the 
Constitution by the 25th Amendment 
(leaving out the invalid part as de- 
clared by the majority). 


16. Just to support the principle of 
law culled out above, we may refer 
to a few lines in some of the judg- 
ments in Kesavananda Bharati’s case, 
1973 Supp. SCR 1: (AIR 1973 SC 
1461). Sikri C. J., has said at page 197 
(of Supp. SCR) : (at p. 1554 of AIR) 
“Applying this to the fundamental 
right of property Parliament cannot 
empower legislatures to fix an arbi- 
trary amount or illusory amount or 
an amount that virtually amounts to 
confiscation, taking all the relevant 
circumstances of the acquisition into 
consideration.” Shelat and Grover 
JJ., in addition to what they .have 
said earlier categorically say at page 
285 (of Supp SCR): (at p. 1606 of AIR) 

Reheat and further that the “amount” 
is neither illusory nor it has been 
fixed arbitrarily, nor at such a figure 
that it means virtual deprivation of 
the right under Art. 31 (2). The ques- 
tion of adequacy or inadequacy, how- 
ever cannot be gone into.” Hegde 
.and Mukherjea JJ., have observed at 
page 338 (of Supp. SCR): (at p. 1637 
of AIR) “Therefore, stated briefly, 
what the 25th Amendment makes 


non-justiciable is an enquiry into the 
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question whether the amount fixed 
or determined is an equivalent value 
of or ‘compensation’ for the property 
acquired or requisitioned 


Been ennee 


It is difficult to believe that Parlia- 
ment intended to make a mockery of 
the fundamental right conferred 
under Art. 31 (2). It cannot be that 
the Constitution while - purporting to . 
preserve the fundamental right of the 
citizens to get an “amount” in lieu 
of the property taken for public 
purpose has in fact robbed him of all ` 
his right.” Ray J., as he then was 
goes to point out at pages 446 and 
447 (of Supp. SCR): (at pp. 1708, 
1709 of AIR) “......... the Article still 
binds the legislature to provide for 
the. giving to the owner a sum of 
money either in cash or otherwise. 
The legislature may either lay down 
principles for the determination of 
the amount or may itself fix the 
AMOUNT. occ enea kasi eaaa 

The Constitution does not allow judi- 
cial review of a law on the ground of 
adequacy of the amount and the man- 
ner as to how such amount is to be 
given otherwise than in. cash.” At 
page 555 (of Supp, SCR) : (at p. 1776 
of AIR) is to be found the view of 
Jaganmohan Reddy J., in these words: 


“Once the Court is satisfied that the 
challenge on the ground that the 
amount or the manner of its payment 
is neither arbitrary or illusory...... ý 
Lastly we would refer to a passage 
occurring in the judgment of one of 
us (Chandrachud J.) at pages 992 and 
993 (of Supp. SCR): (at p. 2051 of 
AIR), It runs ‘thus: i 


“The specifie obligation to pay an 
“amount” and in the alternative the 
use of the word “principles” for de- 
termination of that amount must 
mean that the amount fixed or deter- 
mined to be paid cannot be illusory. 
If the right to property still finds a 
place in the Constitution, you cannot 
mock at the man and“ ridicule his 
right.. You cannot tell him: “I will 
take your fortune for a farthing.” 


17. As already stated the High 
Court took the view that-the amount 
payable , under the Act for the pro- 
perty ‘acquired would be such that it 
will be wholly arbitrary and illusory 
and leave the many operators in huge 
debts. Many of them- were plying 
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kheir contract carriages having taken 
loans of considerable sums of money 
from the various financiers on hire- 
purchase system, for whom also Mr. 
A. K. Sen appeared and argued be- 
fore us. They would not only be 
paupers but huge liability will remain 
on their shoulders if the interpreta- 
tion put by the High Court were to 
be correct, Mr. Lal Narayan Sinha, 
learned counsel for the appellants, 
took a very just and proper attitude 
in advancing an argument before us 
which would take away the basis of 
the High Court Judgment in this re- 
gard. With respect to each and every 
relevant section on the question of 
payment of the amount in lieu of the 
property acquired he suggested such 
a reasonable, harmonious and just 
construction by the rules of interpre- 
tation that we found no difficulty in 
accepting his argument rather, 
were glad to do so. The other side on 
the interpretation so put, which we 
are going to mention hereinafter, felt 
satisfied to a large extent. Mr. Sinha 
also advanced some argument with 
reference to the valid part of Art. 
31-C read with clauses (b) and (c) of 
Art. 39 but very wisely did not 
choose to heavily rely upon it. On 
the interpretation of the statute as 
canvassed by him, there hardly re- 
mained any necessity of it. 


18. Section 3 of the Act defines in 
clause (a) ‘acquired property’ to mean 
the vehicles and other property vest- 
ing in the State Government under 
S. 4. The definition of ‘contract carri- 
age’ is an inclusive one with refer- 
ence to certain provisions of the 
Motor Vehicles Act. Clause (h) runs 
thus: i 

“ ‘contract carriage operator’ means 
an operator holding one or more con- 
tract carriage permit and includes 
any person in whose name a public 
service vehicle is .registered 
specified as a contract carriage in the 
certificate of registration of such 
vehicle.” 

‘Permit’ in clause (m) means the 
permit granted under the Motor 
Vehicles Act, authorising the use of 
a vehicle as a contract carriage. Ther 
comes the important clause (n) whick 
runs as follows: 

“Person interested’ in relation tc 
any acquired property includes the 
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and is- 
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contract carriage operator and any 
secured creditor or financier under a 
hire purchase agreement, who has a 
charge, lien or any interest in the 
acquired property and any other per- 
son who is affected by the vesting of 
the acquired property and claiming 
or entitled to claim an interest in the 
amount.” 


19: Sertion 4 provides for vesting 
of contract carriages etc, with the 
permit or the certificate of registra- 
tion or both absolutely free from all 
encumbrances. Various other pro- 
perties mentioned in clauses (i) and 
(ii) of sub-section (2) also vest on the 
issuance of the notification under sub- 
Section (1). While providing that the 
property shall vest absolutely free 
from all encumbrances, a safeguard 
has been provided for a person inte- 
rested and having a claim to the 
amount in respect of such property 
under the Act. Under S. 5, the opera- 
tors are to furnish the required parti- 
culars. Section 6 which deals with 
determination of the amount must be 
read in full. 


“6. Determination of the amount. 
— (1) For the vesting of the acquired 
property under S, 4, every person in- 
terested shall be. entitled to receive 
such amount as may be determined in 
the manner hereinafter set out and as 
specified in the Schedule, that is to 
say — 

(a) where the amount can be fixed. 
by agreement it shall be determined 
in accordance with such agreement; 


(b) where no such agreement can 
be reached, the State Government 
shall appoint as arbitrator a person 
who is an officer not below the rank 
of a Divisional Commissioner or a 
District Judge; 

(c) the State Government may, in 
any particular case, nominate a per- 
son having expert- knowledge as to 
the nature of the acquired property 
to assist the arbitrator and where such 
nomination is made, the person inte- 
rested may also nominate an assessor 
for the same purpose; 


(d) at the commencement of the 
proceedings before the arbitrator, the 
State Government and the person in- . 
terested shall state what in their 
Pe aaa opinion is the amount pay- 
able; 
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(e) the arbitrator shall, after hear- 
ing the dispute, make an award 
determining the amount which ap- 
pears to him just and reasonable and 
also specifying the person or persons 
to whom the amount shall be paid; 
and in making the award he shall 
have regard to the circumstances of 
each case and the provisions of the 
Schedule so far as they are appli- 
cable; 

(f) where there is any dispute as 
tc the person or persons who are 
entitled to the amount, the arbitrator 
shall decide such dispute and if the 
arbitrator finds that more persons 
than one are entitled to the amount, 
he shall apportion the amount, 
amongst such persons; 

(g) nothing in the Arbitration Act, 
1940 (Central Act X of 1940), shall 
apply to arbitrations under this sec- 
tion. , 

(2) Every award made by the arbi- 
trator under clause (e) of sub-section 
(1) shall also state the amount of 
costs incurred in the proceedings be- 
fore him and by whom and in what 
proportions such amount is to be 
paid.” 

20. A notice under S. 7 is to be 
given to'all persons interested in res- 
pect of the amount determined under 
S. 6. Any person interested and sery- 
ed with a notice under S. 7 can file 
a claim before the authorised officer 
under sub-section (1) of S. 8. The 
language of sub-section (2) created 
some difficulty in harmonising it with 
the other provisions of the statute. It 
runs thus: 

"The authorised officer shall for- 
ward the claim made under sub-sec- 
tion (1) to the State Government for 
the payment of the amount to the 
person interested in the manner 
specified under S. 11.” 

Section 10 is important and provides 
for the various categories of the 
amount liable to deduction in certain 
cases, The nature of such amounts 
liable to be deducted are relatable to 
the Employees’ Provident Funds and 
Family Pension Fund Act, 1952, Em- 
ployees’ State Insurance Act, 1948, 
salary, wages etc. due to an employee, 
taxes etc. But the important item to 
be noticed is mentioned im clause 
(iii) of sub-section (3) which mekes 
“the amount due towards the claims 
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of secured eredipors” deductible 
under S, 10, Sub-s. (4) authorises the 
arbitrator to decide amy dispute, re- 
garding the sum to be deducted under 
sub-s. (3). Then S. 11 (1) . providing 
for the manner of payment of amount 


| for the aequired property says: 


“The amount determined under 
S. 6 shall, after deduction, if any, 
made under this Act, be given in cash 
by the State Government to the per- 
son interested, — 

(a) in one lumpsum where the 
amount does not exceed ten thousand 
rupees; and 

(b) in ten equal annual instal- 

ments in other cases, the amount of 
each instalment carrying interest at 
the rate of six per cent per annum 
from the notified date.” 
An appeal lies to the High Court 
from the award of the arbitrator as 
provided for in the 12th Section, Cer- 
tain powers of the Civi] Court have 
been conferred on the arbitrator and 
the authorised officer under S. 13. 
5. 19 enjoins the State Government 
to transfer the whole of the acquired 
property in favour of the Corporation. 
The permit stands transferred to the 
Corporation under S. 19 (2). Sub-s. (6) 
says: . 

“(a) All sums deducted by the 
State Government under sub-s. (3) of 
S. 10 shall stand transferred to the 
corporation referred to in sub-s. (1). 

(b) The corporation shail credit the 
sums transferred to the appropriate 
funds or if any part of the sums is 
payable to the employee directly, 
such part shall be paid to him 
directly.” 

A monopoly is created in favour of 
the Corporation by the 20th Section. 

21. Then comes the ‘Schedule 
spoken of in S. 6 which provides for 
principles for determination of the 
amount in relation to the various pro- 


perties acquired under the Act. 
Para 1 deals with the principle and 
the manner of determination of the 


amount for the vehicles. The acquisi- 
tion cost is to be determined first and 
then a certain percentage is to be 
deducted in accordance with the Table 
appended to sub-para (1). The ex- 
planation says: 

“For the purpose of this paragraph 
“acquisition cost” shall be the ‘aggre- 
gate cost of the chassis as well as the 
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Kody of the contract carriage as 
charged by the manufacturer of 


whassis: and by the body builder.” 

In respect of almost all other pro- 
perties acquired the amount to be 
paid is by and large the market value 
of the property: vide paras 2, 3 and 4. 
Provisions. have been also made for 
payment of the amount in respect of 
the workshops in para 5 and in res- 
pect of stores in para 6. Some com- 
pensation has. been provided in para 7 
of the Schedule for every permit 
acquired under the Act, althongh 
the amount so fixed may not be ade- 
quate. 

22. Now by the harmonious and 
reasonable rules of construction as 
also to save the Act from being viola- 
tive of Art. 31 (2) of the Constitution, 
we proceed. to discuss. and accept in a 
large measure the interpretation put 
and canvassed by Mr, Sinha. If the 
amount is fixed by agreement, well 
and good. In absence of an agree- 
ment, the State Government shall 
appoint an arbitrator who will be an 
officer of a high rank. Two assessors 
having expert knowledge as to the 
nature of the acquired property — 
one by the Government and one by 
the person interested, can be appoint- 
ed to assist the arbitrator. Both 
sides will state before the arbitrator 
as to what should be the amount pay- 
able according to each. The arbitra- 
tor shall hear the dispute and make 
an award determining the amount 
which appears to him just and reason- 
able. He shall also specify the person 
or persons to whom the amount shall 
be paid. In making the award, he 
shall have regard to the circumstan- 
ces of each ease and the provisions of 
the schedule so far they are ap- 
plicable. Some difficulty at fhe outset 
arose in reconciling the expression 
“as specified in the schedule” occur- 
ring in sub-s. (I) of S. 6 and the 
underlined expression occurring in 
clause (e) of that sub-section. 


23. The content and purport of the 
expressions “having regard to” and 
“shall have regard to” have been the 
subject matter of consideration in 
various decisions. of the Courts in 
England as also in this country. We 
may refer only to a few. In Illing- 
worth v. Walmsley, (1900) 2 Q.B. 142 
it was held by the Court of Appeal 
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to quote a few words from the judg- 
ment of Romer C. J. at page 144: 
“All that Clause 2 means is that the 
tribunal assessing the compensation 
is to bear in mind and have regard 
to the average weekly wages earned 
before and after the accident respec- 
tively. Bearing that in mind, a limit 
is placed on the amount of compensa- 
tion that may be awarded...... ” Tn 
another decision of the Court of Ap- 
peal in Perry v. Wright (ete. etc.) 


(1908) 1 KB 441, Cozens-Hardy 
M. R. observed at page 451: 

“No mandatory words are there 
used; the phrase is simply “re- 
gard may be had’. The sen- 
tence is not grammatical, but I 
think the meaning is this: Where 


you cannot compute you must esti- 
mate, as best as you can, the rate per 
week at which the workman was be- 
ing remunerated, and to assist you in 
making an estimate you may have 
regard to analogous cases.” 

It is worthwhile to quote a few words 
from the judgment of Fletcher Moul- 
ton L. J. at page 458. Under the 
phrase ““Regard may be had to” 
the facts which the Courts may thus 
take cognizance of are to be “a guide, 
and not a fetter.”” This Court 
speaking through one of us (Beg J., 
as he then was), has expressed the 
same opinion in the case of Saras- 
wati Industrial Syndicate Ltd. etc. v. 
Union of India (1975) 1 SCR 956: 
(AIR 1975 SC 460). Says the learn- 
ed Judge at p. 959 (of SCR): (at page 
462 of AIR) “The expression “hav- 
ing regard to” only obliges the Gov- 
ernment to consider as relevant 
date material to which it must have 
regard.” 


24. The arbitrator, therefore, read- 
ing Section 6 (1) as a whole is not 
obliged to fix the amount as specified 
in the Schedule. But he has to fix 
the amount which appears to him 
just and reasonable on the totality of 
the facts and circumstances keeping 
primarily in mind the amount men- 
tioned in the Schedule. 





25. Another apparent conflict was 
writ large on the phraseology of sub- 
section (2) of Section 8 and the pro- 
visions contained in Ss. 10 and 11. 
Section 10 provides for the deduc- 
tions of the various amounts at the 
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outset from the amount determined 
by the-arbitrator payable in respect 
of the acquired properties, including 
those due to the secured creditors, 
which undoubtedly, would include 
the financiers of the hire-purchase 
agreements. The amount payable 
under Sec, 11 and the manner of its 
payment is, after deducting all the 
amounts, provided in Sec. 10. To 
that extent, for the purpose of har- 
monious construction, sub-sec. .(2) of 
Section 8 must mean the payments 
of the amounts as mentioned in Sec- 
tion 10 and the balance to the ope- 
rator in the manner specified under 
Section 11. The Act thus interpreted 
to a large extent will satisfy not 
only the claims on account of wages 
and tax etc, but also the amont 
due to the secured creditors. Surely 
the amount due, if any, to any un- 
secured creditor cannot be taken into 
account as there is no such provi- 
sion made in Sec. 10. Sufficient 
power has been conferred on the 
arbitrator to arrive at a just and 
reasonable figure of the amount 
payable for the property acquired. 
And further, a procedural safeguard 
has been provided by making a pro- 
vision for an appeal to the High 
Court from the award of the arbitra- 
tor. 


26. No attack with any reasonable 
justification could be made on paras 
2 to 7 of the schedule. But a diffi- 
culty arose in interpretation of the 
term “acquisition cost” occurring in 
sub-para (1) of para 1. The literal 
meaning of that expression in sub- 
para (1) would have been the acqui- 
sition cost of the contract carriage 
operator or any other person inte- 
rested therein. But the difficulty 
created was by the language of the 
explanation appended thereto when it 
said that ““acquisition cost” shall be 
the aggregate cost of the chassis as 
well as the body of the contract car- 
riage as charged by the manufac- 
turer of chassis and by ` the body 
builder.’ Mr. Sinha rightly pointed 
out that the true and the correct 
meaning of the words used in the 
explanation in the light of sub-para 
(1) of para 1 would mean the cost of 
the chassis fixed by the manufac- 
turers for their dealers to charge 
from the purchasers, Really the ac- 
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quisition cost qua the purchaser is 
the price which. he pays to the 
manufacturer’s dealer from whom he 
purchases and not- the manufac- 
turer’s actual cost of manufacturing 
the chassis. So far the acquisition 
cost of the body of the vehicle is con- 
cerned, no difficulty is created by 
the explanation. It would be the 


actual’ cost charged by the body 
builder. 
27. On the interpretations afore- 


said which we have put to the rele- 
vant provisions of the Act, it was 
difficult — rather impossible — to 
argue that the amount so fixed will 
be arbitrary or illusory. In some res- 
pects it may be inadequate but that 
cannot be a ground for challenge of 
the constitutionality of the law under 
Art, 31 (2). The respondents elt 
quite satisfied by the interpretations 
aforesaid and could not pursue their 
attack on the vires of the Act on 
that ground. 

LEGISLATIVE COMPETENCE RE: 
CONTRACT CARRIAGES PLYING 
ON INTER-STATE ROUTES 


28. The number of such carriages 
and such permits compared to the 
total number of vehicles acquired 
was -very few. It was about 20 or 25 
only. It is no doubt true that under 
the Ordinance contract carriages 
with Inter-State permits were not 
sought to be acquired. The Act, how- 
ever, has done so and with a retro- 
spective effect, Question is whether 
the State Legislature of Karnateka 
has gone beyond its powers and com- 
petence in making such a provision. 
In that regard it was also canvassed 
before us whether it was possible to 
read down certain provisions of the 
Act to save it from constitutional in- 
validity, If so, to what extent and in 
what respect? 


29. The first attack on the legis- 
lative competence was that  acquisi- 
tion of such a contract carriage 
squarely fell under Entry 42 of List 
I of the Seventh Schedule to the 
Constitution that is to say, ‘“Inter- 
State trade and commerce.” In para- 
graph 97 of the judgment the High 
Court seems to have rejected the 
contention that the Act violated the 
freedom of trade and commerce gwa- 
ranteed under Arts. 301 and 304. 
But the High Court in the earlier 
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portion of its judgment appears to 
have taken the view that an Inter- 
State permit is, in fact and in sub- 
stance, two or more permits rolled 
into one, The vehicles ply in the 
different States. The permit origi- 
nally granted by the Karnataka 
authority under the Motor Vehicles 
Act has to be countersigned by th= 
authorities of the other State. Som=> 
of the operators kept their vehicles 
and have got their workshops in 
other States. The law made by the 
Karnataka Legislature cannot have 
extra territorial operation. 


30. We do not think that the 
view expressed by the High Court :s 
wholly correct, There are numerous 
decisions of the Privy Council, tke 
Federal Court and the Supreme 
Court in support of the propositicn 
that the pith and substance of the Act 
has to be looked into and an ind- 
dental trespass would not invalidace 
the law, vide for example Prafula 
Kumar Mukherjee v. Bank of Com- 
merce Ltd., Khulna and Advocate- 
General of Bengal, 1947 FCR 286: 
(AIR 1947 PC 60); Kerala State 
Electricity Board v. Indian Alumi- 


nium Co., (1976) 1 SCR 552: (AIR 
1976 SC 1031). The earlier case f 
this Court is reported in A. 5S. 


Krishna v. State of Madras, 1957 SCR 
399: (AIR 1957 SC 297). Almost a 
direct decision on this point is to de 
found in an unreported decision of 
this Court in S. K. Pasari v. Abdul 
Ghafoor, Civil Appeal No, 306 of 
1964, D/- 4-5-1964 (SC). The ques- 
tion for consideration in that case was 
whether the State Government had 
power under Sec. 64A of the Motor 
Vehicles Act as introduced by the 
Bihar Amendment to deal with a re- 
vision in relation to an Inter-State 
permit. The High Court had taken 
the view that it had no such power, 
as, such a provision falls within 
Item 42 of List I of the Seventh 
Schedule to the Constitution, namely, 
Inter-State trade and commerce end 
not Entry 35 of List II, namely, 
mechanically propelled vehicles, This 
Court following the principle laid 
down in the case of Narayanappa v. 
State of Mysore, (1960) 3 SCR 74: 
(AIR 1960 SC 1073) reversed -he 
view of the High Court and held 
that the impugned section fell with- 
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in the legislative power of the State 
under Entry 20 of List III of Sche- 
dule Seven of the Government of 
India Act, 1935 corresponding to En- 
try 35 of List II of the Seventh 
Schedule to the Constitution. The 
said decision has been followed by 
this Court in Tansukh Rai Jain v. 
Nilratan Prasad Shaw, (1965) 2 
SCR-6: (AIR 1966 SC 1780). 


31. Mr. Sen submitted . that the 
portion of the Statute providing for 
acquisition of contract carriages run- 
ning on Inter-State routes is in rea- 
lity legislating on the subject of . 
Inter-State trade and commerce. The 
State Legislature was not compe- 
tent to do so. In support of his 
argument, learned counsel referred to 
some of the American ‘decisions viz. 
United States of America v. Dan Hill, 
(1918) 63 L Ed 337; C. R. Wickard 
v. R. C. Filburn,: (1942) 87-L Ed 122; 
The Steamer Daniel Ball, . Byron D. 
Ball and Jessie Canoe v. United 
States, (1871) 19 L Ed 999. In Dan 
Hils .case (supra) it was held 
that the transportation of intoxi- 
cating liquor from one State to an- 
other was in itself Inter-State com- 
merce, and the Congress in the exer- 
cise of its plenary authority to re- 
gulate the Inter-State transportation 
of intoxicating liquors may prohibit 
such transportation even into a State 
which permits it. In the case of 
Claude R. Wickard (supra) the ques- 


_ tion arose entirely in a different con- 


text. A Federal regulation of the 
production of wheat not intended in 
any part for commerce but wholly 
for consumption on the farm was 
held to be within the power confer- 
red by the commerce clause where 
the purpose of such regulation was to 
contro] the market price of wheat in 
Inter-State commerce. In the case of 
The Steamer Daniel Ball (supra) the 
question was whether the impugned 


-Act applicable to a steamer engaged | 


as a common carrier to carry goods 
in a navigable river between places 
in the same State when a portion of 
the merchandise transported by her 
is destined to places in other States 
could control such a steamer under 
the authority of the Congress to re- 
gulate an agency employed in com- 
merce between the States. It was 
held that it could be so done, 
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32. In our judgment it is diffi- 
cult to apply the principles of any 
of the cases aforesaid to the facts 
and the provisions of the Act, It is 
not an Act which deals with any 
Inter-State trade and commerce. Even 
assuming for the sake of argument 
that carriage of passengers from one 
State to the other is in one sense a 
part of the Inter-State trade and 
commerce, the impugned Act is not 
one which seeks to legislate in re- 
gard to the said topic. Primarily and 
almost wholly it is an Act to pro- 
vide for the acquisition of contract 
carriages, the Inter-State permits 
and the other properties situated in 
the State of Karnataka. In pith and 
substance it is an Act of that kind. 
The incidental encroachment on the 
topic of Inter-State trade and com- 
merce, even assuming there is some, 
cannot invalidate the Act, The 
Motor Vehicles Act, 1939 was enacted 
under Entry 20 of List III of Sehe- 
dule Seven of the Government of 
India Act, 1935 corresponding to En- 
try 35 of List III of the Seventh 
Schedule to the Constitution. The 
subject being in the Concurrent List 
and the Act having received the as- 
sent of the President, even the re- 
pugnancy, if any, between the Act 
and the ‘Motor Vehicles Act stands 
cured and cannot be a ground to 
invalidate the Act. Entry 42 of List 
TI deals with acquisition of property. 
The State has enacted the Act main- 
ly under this entry. It does not in 
any way violate or militate against 
the provisions of the Road Trans- 
port Corporations Act either, as argu- 
ed by Mr. Sen. 

33. Now we proceed to refer to 
some of the provisions of the Motor 
Vehicles Act, to repel Mr. Sen’s 
arguments even with reference to 
that Act. But it cannot be rejected 
fully. A portion of it for the rea- 
sons to be hereinafter stated has 
got to be accepted. 


34. Under Sec. 23, every owner of 
a Motor Vehicle has got to cause 
his vehicle te be registered by a 
registering authority in the State 
in which he has the residence 
or place of business where' the 
vehicle is normally kept. Almost 
all the Inter-State vehicles (there 
may be a few exceptions) are regis- 
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tered in the State of Karnataka. They 
are normally kept there. If a vehicle 
registered in one State has been 
kept in another State for a period 
exceeding 12 months, then the re- 
gistration has to be changed in ac- 
cordance with Sec. 29. Under the 
second proviso to Section 45 (1) if it 
18 proposed to use a vehicle in two 
or more regions lying in different 
States, an application for a permit 
has to be made to the Regional 
Transport Authority of the region in 


which the appellant resides or has 
his principal place of business. Al- 
most all the Inter-State permits 


were initially granted by the Karna- 
taka authority. 


Section 63 (1) says: 


“Except as may be otherwise pre- 

scribed, a permit granted by the Re- 
gional Transport Authority of any 
one region shall not be valid in any 
other region, unless the permit has 
been counter-signed by the Regional 
Transport Authority of that other 
region, and a permit granted in any 
one State shall not be valid in any 
other State unless countersigned by 
the State Transport Authority of 
that other State or by the Regional 
Transport Authority concerned:”! 
This Court has expressed the view 
in the case of M/s. Bundelkhand 
Motor Transport Co., Nowgaon v. 
Behari Lal Chaurasia, (1966) 1 SCR 
485: (AIR 1966 SC 455) followed in 
Punjab Sikh Regular Motor Service, 
Moudhapara v. The Regional Trans- 
port Authority. Raipur, (1966) 2 SCR 
221:(AIR 1966 SC 1318) that per- 
mits granted by one Regional Autho- 
tity and counter-signed by another 
Regional Authority either in the 
same State or in different States are 
really different permits rolled into 
one. If the initial granting authority 
does not renew the permit for ply- 
ing the vehicle within the jurisdiction 
of another authority the latter by 
Mere counter-signing the permit can- 
not empower the permit holder to 
ply the bus either in their region or 
another State. None of the Inter- 
State permits in these cases has 
been issued by any central authority 
in accordance with Section 63A of 
the Motor Vehicles Act. 

35. In the case of the 
Immunity Company Ltd. v, 


Bengal 
The 
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State of Bihar, (1955) 2 SCR 603: 
(AIR 1955 SC 661) Venkatarama 
Ayyar J., delivered his separate judg- 
ment. Although he dissented from 
the majority view in regard to the 
main controversy in the case, in his 
judgment from page 811 (of SCR): 
(at p. 744 of AIR) onwards he dis- 
cussed very lucidly, if we may séy 
so with respect, the concept of ex- 
tra territorial operation of a law. it 
has two connotations as pointed out 
by the learned Judge at page 814 (of 
(SCR): (at p. 745 of AIR): It “...... sxe 
means a law of a State with refer- 
ence to its citizens in respect of acis 
or events which take place outsi-le 
the State. In discussing questions re- 
lating to extra-territorial operatica, 
it is desirable that the two connota- 
tions of the words should be kest 
distinct and separate.” The other con- 
notation is the operation of the lew 
itself to subjects or properties ott- 
side the territory of the State which 
has made the law. 


36. For the reasons stated above 
by and large the law is not inval-d. 
But to maintain its constitutionality 
in full, on the well-known principes 
of law established and noticed in 
several decisions, such as, in tne 
Hindu Women’s Rights to Property 
Act 1937, and the Hindu Women’s 
Rights to Property (Amendment) Act, 
1938, and A Special Reference uncer 
Section 213 of the Government of 
India Act, 1935, 1941 FCR 12: (AIR 
1941 FC 72); R. M. D. Chamarbarg- 


walla v, The Union of India, 1€57 
SCR 930: (AIR 1957 SC 628) and 
Gulabhai Vallabhbhai Desai etc. v. 
Union of India, (1967) 1 SCR 6(2: 


(AIR 1967 SC 1110) a reading down 
of some of the provisions is perm-s- 
sible, 
be only to this effect, Vehicles kept 
and registered in the State of Ker- 
nataka in respect of which initia_ly 
the Inter-State permit has been 
granted by this State have validly 
been acquired. The permit acquired 
in respect of those vehicles will be 
the permit operative within the tər- 
ritory of the State of Karnataka. The 
counter-signed portion of the per- 
mit, which as pointed out above on 
the authorities of this Court is in 
substance and in effect a separate 
permit authorising the permit holier 
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to ply the bus im another State, can- 
not be acquired. Such an acquisition 
will fall within the second connota- 
tion of the extra-territorial operation 
of the law, as referred to above 
from the Bengal Immunity case (AIR 
1955 SC 661). The State Govern- 
ment on acquisition and the vest- 
ing of the acquired property cannot 
transfer the counter-signed portion of 
the permit to the Corporation. The 
Corporation in view of the transfer 
under Section 19 will be able to 
utilize the unexpired portion of the 
permit for plying the vehicle only in 
the State of Karnataka until and un- 
less it gets. it signed by the Trans- 
port authority of the other State or 
States in accordance with the Motor 
Vehicles, Act or takes steps-in accord- 


ance with Section 20 of the Road 
Transport. Corporations Act. This 
portion of the law, although it is a 


very minor one, has got extra-terri- 
torial operation in the connotation’ 
and sense which did not permit the 
Karnataka Legislature to enact such 
a law, If on the facts of a particu- 
lar case it be found that any particu- 
lar vehicle is kept and: registered: or 
is plying om an initial permit. granted. 
by another State, such a vehicle also 
would not stand acquired under the 
Act and the notifications issued there- 
under, Since the High Court has not 
gone into the details of the facts, we 
were not concerned to go into them. 
The Constitution Bench was formed. 
merely to decide the constitutional 
issues. 


37. At the end we may also indi- 
cate that under sub-section (6) of Sec- 
tion 19 all sums deducted by the 
State. Government under sub-see. (3) 
of Section 10 which include the sums 
payable to the secured creditors 
stand transferred to the Corporation. 
which is obliged to credit the sums 
transferred to the appropriate funds. 
The said provision would take within 
its ambit the liability of the Corpo~! 


ration to pay forthwith the sum 
found due to the secured creditors. 
Since we have upheld the constitu- 


tional validity of the Act on merits. 
by repelling the attack on it by 2 
reasonable and harmonious construc- 
tion of the Act, we do not consider: it 
necessary to express any opinion: 
with referenee to Art. 31C read. with 











232 S.C. [Prs. 37-41] State of Karnataka v. Ranganatha Reddy 


Cis. (b) and (c) of Article 39 of the 
Constitution. Our learned brother 
Krishna Iyer J., has prepared a sepa- 
rate judgment specially dealing with 
this point. We must not be under- 
stocd to agree with all that he has 
said in his judgment in this regard. 


38. For the- reasons stated 
we ‘allow the appeals and set aside 
the judgment of the High Court. It 
will be open to any of the writ peti- 
tioners to file a petition in the High 
Court either in the same writ peti- 
_ tion or a fresh one for adjudication 
and decision of the special facts of a 
particular case, if necessary, in the 
light of this judgment. It is hoped 
that since the matter has been consi- 
derably delayed by now, very early 
and expeditious steps would be taken 
for determination and payment -of 
the amounts in respect of the acquir- 
ed property to the persons interested 
in accordance with the Act in the 
light of this judgment. We shall make 
mo order as to costs in any of the 
appeals. 


KRISHNA IYER, J. (for himself 
and on behalf of Bhagwati and Jas- 
want Singh JJ.):— 39. We go wholly 
with our learned brother Untwalia J. 
Then why a separate afterword? 


40. Because, to put it simplistical- 
ly, a legislation for the nationalisa- 
tion of contract carriages by the Kar- 
nataka State, where provision has 
been made for fair compensation 
under present circumstances, has still 
been struck down by the High Court 
on the surprising grounds of absence 
of public purpose, illusoriness of.com- 
pensation, State take-over being be- 
yond the orbit of Art. 39 (b) and the 
like, and to express ourselves empha- 
tically in reversal on the obvious, yet 
basic, issue we itemise below which 
is necessary to obviate constitutional 
derailment again. The public sector, 
in our constitutional .system, is so 
. strategic a tool in the national plan 
for transformation from stark poverty 
to sccial justice, transcending admin- 
istrative and judicial allergies, that 
the questions raised and rulings 
thereon are of larger import for the 
country than one particular legisla- 
tion and its vires and one particular 


above, _ 
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government and its policies. What 
are those disturbing interrogatories? 

41. If the State, to subserve the 
objects of governmental or other like 
agencies, compulsorily takes movable 
property or realty of private citizens, 
the like of which are readily avail- 
able in the open market, does the 
law authorising such taking violate 
the limitation of ‘public purpose’ im- 
posed by Art. 31 (2) of the Constitu- 
tion. in the absence of urgency 
which brooks no delay whatever? 
Further, does the prospect of easy 
purchase elsewhere, negate the pre- 
sence of ‘public purpose’, implying 
thereby the resort to compulsory ac- 
quisition within the framework of 
Art. 31 (2) is interdicted save where 
there is ‘State necessity’ coupled 
with scarcity of supplies in the mar- 
ket? Secondly, does a legislation 
qualify for immunity under Art. 31C 
read with Art. 39 (b), only where the 
scheme is to divide and deal out to 
a plurality of persons, to disperse, 
diffuse or scatter ownership and con- 
tro] of material resources of the com- 
munity compulsorily taken by the 
State? Or does it embrace ‘distribu- 
tion’ with a wider connotation of ‘re- 
moval’ from the private sector and 
allocation in the public sector, divid- 
ing and arranging separating and al- 
locating, acquiring from individuals 
and making over to collective institu- 
tions or State organs, acting for and 
in the interest of the community, 
according to the State Plan or po- 
licy decision on the scheme of distri- 
bution and allocation of resources 
among the different sectors of econo- 
mic activity so as best to subserve 
the public good? How, in short, do we 
decode ‘distribute’ in Art. 39 (b) illu- 
mined by Art. 38? As permitting or 
proscribing holding of ‘resources’ by 
the State or its designated organ 
monopolistically, for the better pro- 
duction and/or distribution of goods 
and services to the community, for 
participative control by and distribu- 
tion of profits among workers and for 
all those other benefits claimed to flow 
out of public ownership, social con- 
trol. commitment to community, par- 
liamentary accountability and vas- 
ter capability? Does R. C. Cooper 
(1970) 3 SCR 530: (AIR 1970 SC 564) 
remain a legal tender even after de- 
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monetisation on the question of ac- 
quisition vis a vis compensation, by 
the 25th (Constitution) Amendment? 
Can the theory of “illusory compen- 
sation” be apocryphal or be exagge- 
rated to apply to diminished com- 
pensation as a revised reincarnation 
of ‘adequate compensation’ still men- 
acing projects of nationalisation? How 
do we conceptualise ‘material resour- 
ces’ and ‘public purpose’ in our cur- 
rent constitutional setting? Wher 
cryptic phrases expressive of constitu- 
tional culture and aspirationa] future. 
fundamental to the governance of the 
nation, call for interpretative insight 
do we merely rest content to consul: 
the O.E. D. and alien precedents, o0? 
feel the philosophy and _ share the 
foresight of the founding fathers anc 
their telescopic faculty? Is the mean- 
ing of meanings an artless art? Hol- 
mes J.*, in lovely language, stated 
‘what oft was thought but never s3 
well expressed’: 

“A word is not crystal, transparent 
and unchanged; it is the skin of liv- 
ing thought and may vary greatly ia 
colour and content according to the 


circumstances and the time in whica_ 


it is used.” 

42. Jerome Frank} adopted a quc- 
tation from Holmes which drives 
home the same point: 


“We must think things not words, 

or at least, we must constantly trans- 
late our words into the facts for 
which they stand if we are to keep 
to the real and the true.” 
Be the High Court’s judgment right 
or wrong, its socio-economic and juris- 
prudential ‘repercussions for a social 
Welfare State or a ‘Socialist Republic’ 
are sufficiently profound to explan 
why. from us too, an afterword. 


42A. Is it otiose to ponder ovər 
these matters articulately even though 
we generally concur in the reasonirg 
and conclusion of our learned coll- 
agues? Some economic issues of mo- 
.ment, quiet in their legal look ` but 
critical in their later portent, come 
before the Court as has happened 
now, when, regardless of assent or 
dissent, the spelt-out opinion of tne 
judges sitting on the same bench, 








*(1918) 245 US 418:62 L Ed 372 at 
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separately or conjointly, becomes the 
right of the citizen, read in the con- 
text of the pregnant provision in 
Article 141. When major juristic 
problems of futuristic import in- 
volve constitutional probes, a plura- 
lity of opinions may bring out — if 
we may mix metaphors — more 
facets, shifts in emphasis, finer notes, 
fresh vistas and seeds of development 
not necessarily verbal re-hash or med- 
ley of repetitive prolixity. A hundred 
noetic flowers and some cerebral briars 
are not a confusing crowd of colours. 

JUDICIAL PERSPECTIVE VIS A 
VIS CONSTITUTIONALITY OF ECO- 
NOMIC LEGISLATION, 

43. When confronted by serious 
constitutional problems, judicial states- 
manship drops the craft of a legal 
tinker or lexicographic borrower but 
transforms itself into that of social 
engineer who ‘beholds the future in 
the present and his thoughts are the 
germs of the flower and fruit of 
latest time’, He gives conscious ex- 
pression, in juristic tongue, to the 


Constitution’s implicit purpose ground- 


ed on the permanent interests of man 
as a progressive being — here, the 
little yet large man of India breaking 
out of an iniquitous system, yet 
reaching out to'a humane society, 
shot with distributive justice. The 
presence of this people-oriented per- 
spective in the court, as the interpre- 
ter of the Constitution and its impe- 
ratives and the laws designed to in- 
augurate a Human Tomorrow, com- 
pels us in all humility and aware of 
inadequacy, to lend our pen to the 
reversal of the decision under appeal 
which de facto proceeds on fastidious 
societal values of vanishing validity 
in the changed setting, and is partly 
founded on exotic juridical doctrines 
(eminent domain) incongruous with 
the legitimate realities of the emerg- 
ing Indian Order as are writ into 
Art. 31 (2) and more unmistakably 
in Art. 31C read (in the manner of 
Keshavananda Bharati) (1973) Supp 
SCR 1:(AIR 1973 SC 1461) along- 
side of Art. 39 (b) and (c). 


44. The social philosophy of the 
Constitution shapes creative judicial 
vision and orientation. Our nation 


hes, as its dynamic doctrine, economic 
democracy sans which political demo- 


cracy is chimerical, We say so be- 
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cause our Constitution. in Parts III 
and IV and elsewhere, ensouls such a 
value system and the debate in this 
case puts precisely this soul in peril. 

45. Friedman has said in his ‘Le- 
gal Theory and Social Evolution’: 

“the lawyer cannot afford to iso- 

late himself from the social process. 
His independence can never be more 
than relative, and it is only a clear 
awareness of the political, social and 
constitutional foundations of his func- 
tion in general as well as of particu- 
lar legal problems that enables him 
to find the proper balance between 
stability and progress.”* 
Our thesis is that the dialectics of 
social justice should not be missed if 
the synthesis-of Part III and Part 
IV is to influence State action and 
court pronouncements, Constitutional 
problems cannot’ be studied in a so- 
cio-economic vacuum, since socio-cul- 
tural changes are the source of the 
new values, and sloughing off old le- 
gal thought is part of the process of 
the new equity-loaded legality. <A 
judge is a social scientist in his role 
as constitutional invigilator and fails. 
functionally if he forgets this dimen- 
sion in his complex duties. 

46. The credal essence of the Con- 
stitution consists in its Preamble, 
Arts. 38, 39 (b) and (c), 31 and the 
bunch of Arts. 31A, 31B and 31C 
(We do not deem it necessary to re- 
fer in this case to the 42nd Constitu- 
tion Amendment Act). 

47. Our emphasis is on abandoning 
formal legalistics or sterile logomachy 
in assessing the vires of statutes re- 
gulating vital economic areas, and 
adopting instead a dynamic, goal- 
based approach to problems of con- 
stitutionality. It is right that the 
rule of law enshrined in our Constitu- 
tion must and does reckon with the 
roaring current of change which 
shifts our social values and shrivels 
our feudal roots, invades our lives 
and fashions our destiny, The key 
issues argued at learned length in 
these appeals cannot suffer ‘judicial 
separation’ from the paramount prin- 
ciples in the Preamble and in Article 
39 (b) and (c). So we have to view the 
impugned provisions from the vantage 
point of socio-legal perception. 





*Legal Theory and Social Evolution, 
p. 81, 5th Edn, : 
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THE SEMANTIC SIN OF DUBI- 
OUS LEGISLATIVE DRAFTING. 

48. Before entering the thorny 
thicket of debate on the questions 
arising in this batch of appeals a 
cautionary word may be uttered, 
without disrespect, about the un- 
witting punishment of the community 
by our legislative draftsmen whose 
borrowed skills of Westminster vin- 
tage and hurried bills without suffi- 
cient study of their economie project, 
occasionally result in incomprehensi- 
bility and incogruity of the law for 
the lay and the legal. Francis Ben- 
nion,* commenting on the Renton 
Committee Report, writes: 

“The Renton Committee points out 
that the problem of obscure statute 
law is important to every citizen. 


“There is hardly any part of our 
national life or of our personal lives 
that is not affected by one statute or 
another. The affairs of local authori- 
ties, nationalised industries, public 
corporations and private commerce 
are regulated by legislation. The life of 

e ordinary citizen is affected by 
various provisions of the statute book 
from credle to grave.” 


The committee might have added 
that the rule of law and parliamentary 
democracy itself are imperilled if laws 
are incomprehensible. They did say 
that it is of fundamental importance 
in a free society that the law should 
be readily ascertainable | and 
reasonably clear, and tbat other- 
wise it is oppressive and deprives 
the citizen of one of his basic rights. 
It is also needlessly expensive and 
wasteful. Reed Dicerson, the famous 
American draftsman, said it cost the 
government and the public ‘many 
millions of dollars annually.” 

It must be said in fairness to both 
sides that Shri Lal Narain Sinha whole- 
heartedly agreed with Shri Asoke 
Sen (they appeared on opposite sides) 
that the legislation was  ill-drafted 
and made a big draft on the creative 
imagination and linguistic tolerance 
of the judges, to reconcile the verbal 
deficiencies and semantic difficulties 
besetting the text. Shri Sinha told the 
Court that a clarificatory bill was 
going before the House shortly as an 





*Laws are not for laymen— Guardian 
Miscellany D/- May 29, 1975. 
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amending exercise in this behalf. Our 
draftsmen handle foreign know-how 
meant for different circumstances, anc 
without full grasp of the economic re- 
gulation or the leisure and facilities 
for such study. 

49. In a country where the people 
are, by and large, illiterate, where < 
social revolution is being pushed 
through by enormous volume and 
variety of legislation and where new 
economic adventures requiring un- 
ordhodoz jural techniques are neces- 
sitous, if legal drafting is to be equel 
to the challenge of change, a radicali- 
sation of its methodology and philc- 
sophy and an ability for the legislative 
manpower to express themselves in 
streamlined, simple, project-oriented 
fashion is essential. In the hope thet 
a role-conscious court communicates 
to a responsive Cabinet, we make th-s 
observation. 


WHAT IS THE BATTLE ABOUT: 


50. Back to the challenging prok- 
lems thrown up by the High Courts 
decision. ‘The facts are there in the 
leading judgment and the formulatica 
of the controverted propositions also 
needs no reiteration, Broadly speak- 
ing, we strike no note of dissensus but 
seek to bring out some social nuances 
even in consensus, Let us project tke 
pegs on which our discussion mey 
hang, Incidentally, conceptual diff- 
rences about the dimensions of tle 
change visualised by Art. 31C reed 
with Art. 39 (b) and (c) are bound +o 


exist among’ judges who, after al, 
professionally objectify the social 
philosophy of the Constituticn 


through the subjective prism of their 
own mentalism, 

51. 1. What is a ‘public purpos2’, 
set as a constitutional limitation in 
Art. 31 (2), compliance with whizh 
conditions the immunity from attazk 
based on Art. 19 (1) (f) or inadequazy 
of recompense when any person is 
deprived of his property? 

1.(a) What is the degree of nexus 
between the public purpose and the 
acquisition desiderated by Art. 31 (2)? 

1(b) Can Cooper (supra) be judizi- 
ally resurrected, draped differenily 
but with the same ‘compensaticn’ 
soul, even after the amendment of 
Art. 31 (2)? 

2. What are the pervasive aa- 
bience and progressive amplitude of 


State of Karnataka v. Ranganatha Reddy 


[Prs. 48-53] S.C. 235 


the ‘directive principle’ in Art. 39 (b) 
and (c) in the context of nationalisa- 
tion of public utilities? 

2(a) Can State monopoly by taking 
ever private property be a modus 
operandi of distribution of ownership 
and control of the material resources 
of the community to subserve the 
common good, within the framework 
of Art, 39 (b)? 

2(o) Are distribution and nationali- 
sation antithetical of overlapping? 

2(c) What is the connotation of the 
expression ‘material resources’? Can 
private buses be regarded as material 
resources of the community? 

52. These and cousin issues are the 
legal-economic points canvassed be- 
fore us and are sure to occupy the 
centre of the stage when management 
and control of growth in effective 
measure for common weal expand 
the frontiers of public law with a 
view to implement the ‘distributive 
justice’ embodied in Arts. 38 and 39 
and, by Art. 37, made fundamental] in 
the governance of the country. Dr. 
Ambedkar, in words significant, said: 

“In enacting this part (Part IV) of 
the Constitution, the Assembly is 
giving certain directions to the future 
legislature and the future executive 
to show in what manner they are to 
exercise the legislative and executive 
power they will have. Surely it is not 
the intention to introduce in this part 
these principles as mere pious decla- 
rations. It is the intention of this 
Assembly that in future both the 
legislature and the executive should 
not merely pay lip-service to those 
principles but that they should be 
made the basis of all legislative and 
executive action that they may be 
taking hereafter in the matter of the 
governance of the country.” 








The Directive Principles, being the 
spiritual essence of the Constitution, 


must receive sweeping signification, 
being our socio-economice Magna 
Carta, quiddities apart. 

THE KEY-NOTE THOUGHT OF 
THE CONSTITUTION AND THE IN- 
TERPRETATIVE RESPONSE, 

53. The role of nationalisation of 
essential service for the better life 
of the people, an item on the coun- 
try’s urgent developmental agenda, 
must be gathered before the wide 
range of the companion set of consti- 
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tutional articles can be spanned by 
the court in interpretative terms. 
Codified law is legislatively crystallis- 
ed politico-economics and so the 
search of the jurist has to be wider 
and deeper and interlaced. Take care 
of the basics, the specifics will take 
care of themselves. So we have to go 
behind the legal facade to respond to 
the rhythm of the pulsating text of 
the Constitution, which casts heavy 
developmental responsibilities on the 
Welfare State. Roscoe Pound’s remark 
reflects this thought: 


“All the social sciences must be co- 
workers, and emphatically all must be 
co-workers with jurisprudence.” 
Moreover, sheer legalism cannot 
lightly upset legislative wisdom or 
efficiency while passing on the con- 
stitutionality of economic legislation 
based on national planning, public 
finance, private’ investments, cost 
accounting, policy decisions, historical 
factors and a host of complex social 
variables, Dixon, C. J.* in a different 
context observed: 

“These matters of incidental powers 

are largely questions of degree, but 
in considering them we must not lose 
sight of the fact that once the subject- 
matter is fairly within the province 
of the Federal legislature the justice 
and wisdom of the provisions which 
it makes in the exercise of its powers 
over the subject-matter are matters 
entirely for the legislature and not 
for the Judiciary.” 
This is no argument for abdication 
of judicial power; for where legisla- 
tion is colourable, measures make- 
believe or orders mala fide, the judges 
are the masters of the situation, and 
this Court, under Art. 141, declares 
the law in that supreme spirit. But 
courts must be circumspect not to 
rush in where serious reflection will 
make them fear to tread nor to re- 
sort to adroit circumvention because 
of economic allergy to a particular 
legislative policy. 

54. At this stage, a glance at the 
taw realities, to abolish which Art. 
31 (2), Art, 31C and Arts. 38 and 39 
have been enacted, is necessary. 
Poverty has, for ages, been the omni- 
present reality of Indian life. Stark 


(1952) 86 CLR 
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169, 179). 
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inequalities have been chronic and the 
‘hidden hunger’ (to use Myrdal’s 
phrase) of the people have >ushed the 
Freedom Movement forward in the 
socialistic direction toward a better 
life. The fasciculus of clauses in the 
Constitution we have referred to is 
calculated to prevent the revolution 
of rising expectations from becoming 
a-revolution of rising ` frustrations. 
These compulsions must inform legal 
Interpretation. For, in the words of 
Seton Pollock, 


“The law itself, though cf crucial 
social importance, is only ore’ element 
in the total human task. That task is 
to meet and master those frustrations 
that diminish man in his humanity 
and obstruct the realisation of his 
freedom and fulfilment within the 
human society. Those frustrations 
stem from ignorance, poverty, pain, 
disease and conflicts of interest both 
within the person (the field of psycho- 
logical medicine) and between persons 
(the territory of the law). These mani- 
fold and interacting frustrations can- 
not be met by any one discpline but 
only by a co-ordinated attack upon the 
problem through enlightened political 
and administrative initiatives and by 
educational, medical, psychological 
and legal remedies. 

Our concern is with the human 
condition and the imperative need to 


-improve it through such resources as 


we can develop. We are beginning to 
see more clearly the need for a uni- 
tary view which is, in essence, spiritual 
in its character, reaching down to the 
realities that underlie our fragmented 
disciplines, l 

The burning issue of our times is 
how our resources can be developed 
and combined to achieve the fulfil- 
ment of the human task and the im- 
provement of the human condition.” 

(Preface to ‘The English Legal Aid 
System’ by Seton Pollock — Orient 
Longmans) 


The Father of the Nation long ago 
argued for ‘the art and science of 
mobilising the entire physical, econo- 
mie and spiritual resources of all the 
various sections of the people in the 
service of the common good of all’. 
Sir Leslie Scarman developed this 
new dimension of law in the English 
climate when he said: 


1978 


“I shal] endeavour to show that 

there are in the contemporary world 
challenges, social, political and econo- 
mic, which, if the system cannot meet 
them, will destroy it. These challenges 
are not created by lawyers; they cer- 
tainly cannot be suppressed by law- 
yers: they have to be met either by 
discarding or by adjusting the legal 
system. Which is to be?” 
A panoramic sociological view — 
not a narrow legal peep-alone can 
invest judicial power with capability 
to help solve the myriad problems of 
Mankind and Mother Earth. 

55. We have divagated to drive 
home the pertinence and power of 
poverty to change our social order 
through law, and the necessity of the 
constitutional court to appreciate this 
fundamental logos before voiding any 
‘law’, Ideas of the Old Order on ‘pub- 
lic purpose’, illusory compensation, 
nexus doctrine and ‘distributed to 
subserve the common good’ should not 
reduce lofty, constitutional considera- 
tions into ‘hollow concepts, tea-cup 
debates and impotent ideas (which) 
debase modern jurisprudence’ and are 
‘intellectually subversive’, to use the 
indignant expressions of John , Batt. 
Nietzsche once said: ‘The great prob- 
lems are in the streets’. Abraham 
Lincoln warned that ‘the dogmas of 
the quiet past are no longer adequate 
to the stormy present’. Our legal doc- 
trines, canons of interpretation end 
constitutional attitudes must therefore 
take note of this adaptational poten- 
tial and response to realities. 

THE SCHEME OF THE IMPUGN- 
ED STATUTE 

56. Coming now to the concrete 
provisions of the Act, tested on the 
anvil of Arts. 31 (2) and 39 (b) and (c), 
we have to get a bang of the legisla- 
tive project. Its purpose is to acquire 
contract carriages from all private 
sources, The reason for this measure 
of nationalisation: is set out in the 
‘whereas’ paragraphs. In broad terms, 
it is ... that private contract carriages 
are being operated in the State in a 
manner highly detrimental and preju- 
dicial to the public interest. It is fur- 
ther claimed that with a view to pre- 
vent such misuse and also to provide 
better facilities for the transport of 
passengers and ‘to give effect to the 
policy of the State towards securing 
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that the ownership and control of the 
material resources of the community 
are so distributed as best to subserve 
the common good and that the opera- 
tion of the economic system does not 
result in the concentration of wealth 
and means of production to the com- 
mon detriment’, acquisition of con- 
tract carriages is being resorted to. 
The requisite declaration contemplat- 
ed in Art, 31C is thus made in the 
preamble as well as in S. 2 of the 
Act. Of course, in the light of the 
Keshavananda Bharati case (AIR 
1973 SC 1461) (supra) there is in this 
Court a power — and if demanded, a 
duty — to examine whether there is 
real nexus between the legislation 
and Art. 39(b) and (c) or whether 
the ritualistic declaration is cutely 
but colourably designed to ward off 
attack from Articles 14, 19 and 31, 
make-believes cannot make-do. 
But if there is a reasonable relation 
between the two, the Court cannot 
constitute itself as: a super-admin- 
Istrator and suggest that there are 
better ways of achieving the object 
than what the legislature has chosen 
to adopt. ‘Quo modo’ is not for the 
court, 


57. The anatomy of the Act has 
been set out in the leading judgment 
and we adopt it. 

58. Let us now examine the fatal 
constitutional vices, embedded in the 
Act and discovered at the High Court 
level. One such lethal feature which 
appealed to the High Court, and has 


been repeated before us by Shri 
Asoke, Sen with insistence, is that 
there is no public purpose involved 


in the acquisition of contract carriages 
and so the enactment is not invulaer- 
able under Art. 31 (2). The statutory 
purpose was to acquire contract carri- 
ages in private ownership, and trans- 
fer them to the State Road Transport 
Corporation which was to enjoy the 
exclusive privilege of running con- 
tract carriages. The expected shower 
of benefits was elimination of misuse 
of contract carriages in private hands 
and augmentation of public good by 
plying these vehicles under public 
ownership and direction, The first 
question is whether such taking from 
a private person and vesting in a 
public body is not a public purpose. 
There are two sub-issues which are 
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distinct and must be kept distinct if 
ideational confusion is not to vitiate 
our conclusion: (a) Is there a public 
purpose?; and (b) If there is, what are 
the ways to fulfil that purpose? The 
ends cannot be telescoped into the 
means. Once this perspicacity in 
_ thinking is present, it is unarguably 
Obvious that the State Government’s 
or the State Corporation’s purpose is 
a public purpose. Putting aside the 
possible distortions, historically prov- 
ed, of class domination of the State 
apparatus and assuming the values of 
our constitutional order the State 
symbolizes, represents and acts for 
the good of society. Its concerns are 
the ways of meeting the wants of the 
community, directly or otherwise. 
The purpose of a public body to run 
a public transport service for the 
benefit of the people, operating it in 
a responsible manner through exercise 
of public power which is controlled 
and controllable by society through 
its organs like the legislature and, at 
times, even the court, is manifestly a 
public purpose, Does the purpose 
subserve some public use or interest 
or produce some public good or 
utility? If it does, the purpose be- 
comes public. ‘Public’ qualifies the 
object, Black’s Legal Dictionary 
elucidates the expression: 


“The term is synonymous with gov- 
ernmental purpose, (State v. Dizon). 
As employed to denote the objects for 
which taxes may he levied, it has no 
relation to the urgency of the public 
need or to the extent of the public 
benefit which is to follow; the essen- 
tial requisite being that a public ser- 
vice or_use shall affect the inhabitants 
as a community, and not merely as 
individuals. (Stevenson v. Port of 
Portland). A public purpose or public 
business has for its objective the pro- 
motion of the public health, safety, 
morals, general welfare, security, 
prosperity, and contentment of all the 
inhabitants or residents within a given 
political division, as, for example, 
state the sovereign powers of which 
are exercised to promote such public 
purpose or public business. (Green v. 
Frazier).” (underscoring ours). 


There may be many processes „of 
satisfying a public purpose. A wide 
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range of choices may exist. The State 
may walk into the open market and 
buy the items, movable and immov- 
able, to fulfil the public purpose: or 
it may compulsorily acquire from 
some private person’s possession and 
ownership the articles needed to meet 
the public purpose; it may requisition, 
instead of resorting to acquisition: it 
may take on loan or on hire or itself 
manufacture or produce, All these 
steps are various alternative means ta 
meet the public purpose. The State 
may need chalk or cheese, pins, pens 
Or planes, boats, buses or buildings, 
carts, cars, or eating houses or any 
other of the innumerable items to run 
a welfare-oriented administration or 
a public corporation or answer a com- 
munity requirement. If the purpose 
is for servicing the public, as govern- 
mental purposes ordinarily are, then 
everything desiderated for subserving 
such public purpose falls under the 
broad and expanding rubric. The 
nexus between the taking of property 
and the public purpose springs neces- 
sarily into existence if the former is 
capable of answering the latzer. On 
the other hand, if the purpose is a 
private or non-public one, the mere 
fact that the hand that acquires or 
requires is Government or a public 
corporation, does not make the pur- 
pose automatically a public purpose. 
Let us illustrate. If a fleet o? cars is 
desired for conveyance of public 
officers, the purpose is a public one. 
Tf the same fleet of cars is sought for 
fulfilling the tourist appetite of 
friends and relations of thə same 
public officers, it is a private purpose. 
If bread is ‘seized’ for feeding a 
starving section of the community, it 
is a public purpose that is met but if 
the same bread is desired for the 
private dinner of a political maha- 
rajah who may pro tem fill a public 
office, it is a private purpose. Of 
course, the thing taken must be cap- 
able of serving the object of the tak- 
ing. If you want to run bus transport 
you cannot take buffaloes!. 

59. A public purpose is vastly 
wider than public necessity. even as 
a mere purpose is more pervasive 
than an urgency. That which one 
sets before him to accomplish; and 
end. intention or aim, object. plan, 
project — is purpose (Black’s Legal 
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Dictionary), A need or necessity is 
compulsive, urgent, unavoidable. _In 
purpose, there is dires; in necessity, 
there is imperative demand, ‘The pre- 
sumption is that a use is public, if tae 
legislature has declared it to be such, 
and the decision of the legislature 
must be treated with the considera- 
tion due to a co-ordinate department 
of the government of the state’. -ts 
effect is not conclusive but consider- 
able. ‘Public purpose’ should be liber- 
ally construed, not whittled down oy 
logomachy. 


60. The concept of ‘public purpose’ 
has been considered in some academic 
writings and judicial rulings and a 
glance at them may give theoretical 
nourishment to juridical ideas. We 
have to remember that neither soc_a- 
list jurisprudence nor capitalist legal 
culture can govern the concept of 
public purpose in India’s mixed ecomo- 
my and expanding public sector, 
in the context of progressive develap- 
mental programmes. Even the Prvy 
Council, way back in 1914, in Framjee 
Petit 42 Ind. App. 44: (AIR 1914 
PC 20) approved of the wide defini- 
tion of ‘public purpose’, This coart 
has also taken a liberal view of ‘pub- 
lic purpose’. In a host of cases begin- 
ning with Kameshwar (1952 SCR 8€9): 


(AIR 1952 SC 252). Agrarian re- 
form, slum clearance to house she 
homeless, procuring a house for a 


diplomat (State of Bombay v. Ali Gul- 
shan : AIR 1955 SC 810) or an office 
for the State Trading Corporation, 
acquisition of land to construct a 
dharmashala, houses for members of 
a cooperative society housing scheme, 
houses for workmen or for a Mahatma 
Gandhi Memorial, as pointed out by 
an Indian Jurist Rajeey Dhavan, in 
his study of ‘The Supreme Court of 
India’ (Tripathi) have been regarded 
in decided cases as ‘public purposes’. 
Conceptually, it has a home-spun 
texture altho’ that public transpor- is 
a public purpose is self-evidence any- 
where. The dynamics of development 


must inform interpretation in chis 
area. 
61. There is a touch of swadashi 


about a country’s jurisprudence and 
so our legal notions must bear the 
stamp of Indian Developmental ampli- 
tude linked to constitutional gcals. 
Counsel for the appellant, from his 
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angle, produced: before us the Indus- 
trial Policy Resolution of the Govern- 
ment of India of April 6, 1948 and 
April 30, 1956 wherein considerable 
importance was attached to the na- 
tional economy securing a continuous 
increase in production and equitable 
distribution. The 1948 Resolution itself 
pointed out that the State must play 
an increasingly active role in the 
development of industries. Many other 
items were included for a progressive 
participation by the State by the 
time the 1956 Resolution was made. 
This fresh statement of Industrial 
policy took note of the constitutional 
preamble which, inter alia, aimed at 
securing justice — social, economic 
and political. Arts, 38 and 39 were 
also adverted to so that a precise 
direction might be given to the socia- 
list pattern of society as the objective 
of social and economic policy, In parti- 
cular, it was explicitly stated that ‘the 
State will progressively assume the 
predominant and direct responsibility 
from setting up new industrial under- 
takings and for developing ‘transport 
facilities’. Indeed, the State was to 


become the agency for planned na- 
tional development and the socialistic 
pattern of society as the national 
objective required ‘that all industries, 
of basic and strategic importance, or 
in the nature of public utility services 
should be in the public sector’. There 
was a division and distribution, in a 
broad manner, of industries and utili- 


ties between the private and the pub- 


lic sector. Stress was laid on the need 
to improve the living and working 
conditions of workers as well as their 
efficiency and a schedule in which 
figured (Schedule B) 
was appended setting out those cate- 
gories which would be progressively 
State-owned and in which the State 
would therefore generally take the 
initiative in establishing new under- 
takings. 

62. When we ascertain the content 
of ‘public purpose’, we have to bear 
the above factors in mind which mean 
that acquisition of road transport 
undertakings by the State will un- 
doubtedly be a public purpose. Indeed, 
even in England, ‘pulic purposes’ have 
been defined to mean such ‘purposes’ 
of the administration of the govern- 
ment of the country (p. 228, Words & 
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Phrases Legally defined, If Edn). 
Theoretically, or even otherwise, there 
is no warrant for linking up publie 
purpose with State necessity, or in 
the court throwing off the State's 
declaration of public purposes to make 
an economic research on its own. It is 
indeed significant that in S. 40 (b) of 
the Land Acquisition Act, 1894, the 
concept of ‘public use’ took in acquisi- 
tion for the construction of some work 
even for the benefit of a company, 
provided such work is likely to prove 
useful to the public, Even the Ameri- 
can Constitution, in the Vth Amend- 
ment, uses the expression ‘public use’ 
and it has been held in India. in 
Kameshwar (1952 SCR 889): (AIR 
1952 SC 252) that ‘public purpose’ is 
wider than ‘public use’. Mahajan J. 
(as he then was) observed in that case: 

“The phrase ‘public purpose’ has to 
be construed according to the times in 
which particular legislation is enacted 
and so construed, the acquisition of 
the estates has to be held to have been 
made for a public purpose.” (p. 942) 
(of SCR) : (at p. 274 of AIR) 

In the same’ judgment, the learned 
Judge went on to state: 

“The legislature is the best judge of 
what is good for the community. by 
whose suffrage it comes into existence 
and it is not possible for this court 
to say that there was no public pur- 
pose behind the acquisition contem- 
plated by the impugned = statute.” 
(p. 941) (of SCR) : (at p. 274 of ATR) 
We have no doubt that this wider 
approach necessarily means that a 
- comprehensive’ signification has to be 
given to the expression ‘public pur- 
pose’. 


63. It is true that Cooley and 
Willoughby and Willis and other 
American writings and rulings and 
theories like ‘eminent domain’ and 
‘police powers’ have been eruditely re- 
ferred to in the early days of this 
Court. However useful they may be 
in helping to understand the scope 
of ‘public purpose’, we have to be 
guided by the Directive Principles of 
State Policy while decoding the cryp- 
tie expression ‘public purpose’. Even 
in Kameshwar (AIR 1952 SC 252) the 
Court referred to Art. 39 and the 
preamble to the Constitution and the 
obligation to secure to its citizens ius- 
tice — social, economic and political. 
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The reference, here and there, in 
the separate judgments delivered in 
that case to the ‘necessities of the 
State’ cannot cut back upon the am- 
bit of the concept. 


64. It is significant that Das J. (as 
he then was) has in Kameshwar (AIR 
1952 SC 252) observed (at p. 289): 

‘We have been referred to some 

American authorities for ascertaining 
the meaning and implication of *pub- 
lic use’ an expression which obvious- 
ly is of a more limited import than 
the expression ‘public purpose’ used 
in our Constitution.” 
The learned Judge explains that the 
notion of ‘public use’ is rapidly 
changing in America, for in the mo- 
dern view, ‘public use’ means ‘useful 
to the public’. 

65. It is right to remember, what 
has been mentioned in Shri Justice 
Das’ judgment, that modern condi- 
tions and the increasing inter-depen- 
dence of the different human factors 
in the progressive complexity of the 
community make it necessary for the 
government to touch upon and limit 
individual activities at more points 
than formerly. In Corpus Juris the 
meaning of the term is stated to be 
flexible and varying with time and 
circurnstances. All that can be said 
is that it embraces public utility, pub- 
lic pdvansaee: public interest or ob- 
ject. 


“It is thus quite clear that a fresh 
outlook which places the general in- 
terest of the community above the 
interest of the individual pervades 
our Constitution ... The words ‘pub- 
lic purpose’ used in Art. 23 (2) indi- 
cate that the Constitution used those 





words in a very large sense. In the 
never ending race, the law must 
keep pace with the realities of the 


social and political evolution of the 
country as reflected in the Constitu- 
tion. If, therefore, the State has to 
give effect to this avowed purpose of 
our Constitution. we must regard as 
‘public purpose’ all that will be cal- 
culated to promote the welfare of 
the people as envisaged in those 
Directive Principles of State policy 
whatever else that expression may . 
mean.” - 

This new outlook, in the words of 
Das J., brings in economic justice re- 
garded yesterday as a fantastic. for- 
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mula, but is today a directive prin- 
ciple of State policy. 


66. To conclude this branch of the 
discussion, there is no validity ir 
Shri Sen’s contention that because 
the Road Transport Corporations Act 
1950, speaks of business principles as 
guiding State Transport Services, 
therefore taking over of private buses 
is not a public purpose, Nor is there 
any force in reading compulsive need 
or State necessity or some impera- 
tive urgency as a component of the 
concept of public purpose. Speaking 
for ourselves, nothing that has beer. 
stated in the judgment of the High 
Court discussing the doctrine of ‘emi- 
nent domain’ and allied matters, of 
in the submissions of Shri Sen con- 
juring up a grim picture of govern- 
ment acquiring even paper, penci., 
ink, furniture, spares and tyres 
and cars and buses merely be- 
cause they do not want to pay 
market price even when these items 
are abundantly available, does not de- 
flect us from the conclusion that a 
Government which seeks to 
the community is entitled even fcr 


its commercial purposes to invoke its - 


power of compulsory purchase, 
when not driven by necessitous ciz- 
cumstances. We cannot confuse þe- 
tween abuse of public power and 
limitation of public purpose. 


67. The nexus between ‘public 
purpose’ and Part IV is also rele- 
vant. Sir Alladi Krishnaswami Ayyar 
in his speech in the Constituent As- 
sembly said: ‘No Government respon- 
sible to the people can afford light- 
heartedly to ignore the provisions in 
Part IV of the Constitution: As ear- 
ly as A. K. Gopalan (AIR 1950 SC 
27), Chief Justice Kania stated, with 
reference to Directive Principles, that 
‘it represents not the temporary will 
of a majority in the Legislature but 
the deliberate wisdom of the nation’. 
Shri Justice Mathew explained tkis 
idea at the Second Kerala State Law- 
yers’ Conference thus: 
ean State is not an end in 


even 


itself, 


but only an instrumentality, to be 
evaluated in terms of its contriku- 
tion to the welfare of the political 


community. The concept of the lais- 
sez faire of the nineteenth century 
arose from a philosophy that genezal 
welfare is best promoted when the 
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serve - 
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intervention of the State in economic 
and social matters is kept to the 
lowest possible minimum, The rise of 
the welfare State proceeds from the 
political philosophy that the greater 
economic and social good of the 
greater number requires greater in- 
tervention of the Government and 
the adoption of public measures aim- 
ed at general economic betterment. 
Today, people cry for intervention of 
Government when anything goes 
wrong in any front. They demand in- 
terjection of Government in every as- 
pect and sphere of life.” : l 
WILL ‘PUBLIC - PURPOSE’ RUN 
RIOT? 

68. The consternation that if any- 
thing can be acquired compulsorily 
for a public purpose everything will 
be so acquired is understandable only 
if we readily grant that the Legisla- 
ture and the Cabinet are the veils 
and vestments worn by a callous body 
irresponsible to the people and irres- 
ponsive to justice. There is a gene- 
ral presumption in favour of honest 
and reasonable exercise of power 
(State of West Bengal v. Anwar ‘Ali 
Sarcar, 1952 SCR 284, 301: (AIR 1952 
Sc 75 at p, 81) per Patanjali Sastry 
J.). Of course, not that gross abuse 
of power and demoniac departure 
from legal. norms are unknown; even 
so, we should have faith in Parlia- 
ment which, ultimately, is respon- 
sible to the people who cannot be 
ignored by it for all time without 
imperilling its own existence. Repell- 
ing the argument of likely abuse of 
power, Das J. observed (1954 ‘SCR 
587): (ATR 1954 SC 92): 

“What is abnormal if our Constitu- 
tion has trusted the legislature, as 
the people of Great Britain have 
trusted their Parliament? Right to 
life and personal liberty and the 
right to private property still exist 
in Great Britain in spite of the sup- 
remacy of Parliament. Why should 
we assume or apprehend that our Par- 
liament or State legislatures should 
act like mad men and deprive us of 
our property without any rhyme or 
reason? After all our executive gov- 
ernment is responsible to the legisla- 
ture and the legislature is answer- 
able to the people, Even if the legis- 
lature indulges in occasional vagaries, 
we have to put up with it for the 
time being. That is the . price we 
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must pay for democracy. But the 
apprehension of such vagaries can be 
no justification for stretching the 
language of the Constitution to bring 
it into line with our notion of what 
an ideal Constitution should be, To 
do so is not to interpret the Consti- 
tution but to make a new Constitu- 
tion by unmaking the one which the 
people of India have given to them- 
selves, That, I apprehend, is not the 
function of the Court. If the Consti- 
tution, properly construed according 
to the cardinal rules of interpreta- 
tion, appears to some to disclose any 
defect or lacuna the appeal must be 
to the authority competent to amend 


the Constitution and not to the 
court.” (1954 SCR 587, at p. 654: 
(AIR 1954 SC 92 at p. 113) Subodh 
Gopal Bose). 

To take Sri Sen’s illustration, if a 
law authorises — or government 


does —~ resort to compulsory acquisi- 
tion of all its requirements of sta- 
tionary or routine needs of publie 
sector undertakings, with a view to 
pay nominal sums and get away 
with it, that Legislature or Govern- 
ment will, without the Courts ser- 
vices, go the way world history has 
blown away gross mis-rule. The court 
is not the only sanctuary in a demo- 
cracy against caprice dressed in ‘lit- 
tle brief authority’. If the act he- 
comes so shockingly iniquitous as to 
violate the law of life, the Court 
will have enough reserve power 
under the Constitution to speak for 
law and to save the government from 
itself! These extreme lurid, recon- 
dite picturisations cannot be trans- 
formed into probabilities and reali- 
ties, especially in a case where we 
find little to complain in fairness of 
procedure or delivery of the end pro- 
duct. Of course, in a ‘radical change’ 
situation, certain classes, invoking 
varnishing values, may cry ‘wolf?! and 
in any welfare legislation stray injus- 
tice is unavoidable. Perfection is 
God’s property, to aim at it is hu- 
man progress. We find no legal flaw 
in the measure under attack. 

69. We think it is a fallacy to 
deny the presence of public purpose 
merely because its satisfaction by 
readily available private purchase is 
possible in the circumstances. It is for 
the State to decide whether it should 
pay market price and buy or resort 
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to Art. 31 (2) and pay an amount: 
which may be admimistratively fea- 
sible but less than the market price. 
It. may take on hire and not. buy at 
all; it may requisition. without. paying 
full compensation, These are the 
means which cannot he confounded 
with the ends and it is egregious. 
error to roll up the two together. 
The entire object. of Art. 31 (2). is. de- 
feated if such. a constricted construc- 
tion or cramped meaning, were to: be 
given to the provision. It. is a social 
welfare handicap, a  jurismrudential 
error and a truncation of the State's, 
constitutional power to rule that it. 
shall not. ‘seize’ private property 
within Art. 31 (2) unless it. proves. 
beyond reasonable doubt. a scarcity 
situation, a public necessity and. un- 
availability in the open market. and 
the like. Yet this is the ‘reasoning’ 
which has had a fascination for the 
High Court. The specious. submis- 
sion is tersely put by the High. 
Court. thus: 


“It was argued that for compulsory: 
taking over of the vehicles with per- 
mits and other effects of the contract 
Carriage operators, there was no 
necessity or need or, in other words, 


there was no nexus between the 
public purpose and the taking over 
of the particular’ property.” (ILR 


(1976) Kant 1478, 1572). 
The accent was: on need: or necessity. 
The Court felt the spell of this: ra- 
tiocination and erroneously argued it- 
self into convincing conclusiveness:: 
“State necessity or need for taking 
the particular property of a citizen is 
the very foundation for the exertion 
of the power of Eminent Domain If 
there is no State necessity or need 
for the particular property, then im 
my opinion, the power of . Rininent 
Domain cannot be exerted. Let meas- 
sume that the law provides for pay- 
ing just compensatiom for taxing the 
property of a citizen but there is no 
State necessity for taking over that 
property. In such an event, the præ 
perty cannot be taken im am exer- 
cise of the power of Eminent Domain. 
The ambit of legislative power econ- 
ferred by Entry 42 of List H of the 
Seventh Schedule, ‘Acquisition or re- 
quisitioning of property’, in my opin- 
ion, cannoë. comprehend the taking of 
private property by the State even 
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on payment of just compensation i 
there is no State necessity. If there 
is no nexus between the taking over 
of private property and State neces- 
sity, such a power cannot be exert- 
ed. I am of opinion that even i? 
Art. 31 is deleted from Part IIIT œŒ 


the Constitution, the State cannot ac- 


quire property of a citizen or make ‘a 
law for acquisition of private præ- 
perty if the taking over has no relæ 
tion to State necessity. Such a legis- 
lation will be ultra vires of the 
powers of the State Legislature.” 


“There is material in the Act it 
self to show that the Legislature wes 
conscious of the fact that the acquis- 
tion under Section 4 is not for a puk- 
lie purpose ......0 searre severe soreer sere : 


When the purpose of the acquisiticm 
is ‘deemed’ to be a public purposs, 
the only meaning possible is thet 
whereas the purpose of the acquis- 
tion is not in reality a public pw- 
pose, the State Legislature requires 
the purpose to be treated as if it 
were a public purpose. It is rath=r 
an admission on the part of ibe 
Legislature that the purpose of tke 
acquisition is not a publie purpose.” 
(pp. 1515-16) 


If this were good law and logic, tae 
State’s operations might shrink irio 
midget size with large spaces r 
laissez faire economics. The flaw aad 
fallacy of the law and the fetter on 
the State in this constitutional int=r- 
pretation goes far beyond this Act and 
its mortality. We have no hesitation 
in visualising a wider horizon of pub- 
lic purpose as outlined by us earler 
and consequentially to overrule the 
view of the High Court. The peoz#le 
in our welfare State await St:te 
undertakings in a wealth of ways 
most of which involve compulscry 
taking of private property and tunis 
futurism argues for a wider conno:a- 
tion of public purpose. The awzre 
court must remember the hint of 
Francis Bacon that ‘it is a hard thng 
to torture the laws so that they br- 


ture men’ — poor men hopefwWly 
looking forward for benignant State 
action. After. all, ordinarily, -he 


legislature will acquire compulsorily 
only if it considers it a proper mea- 
sure to ‘promote public good. 
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COMPENSATION VIS A VIS THE 
25TH AMENDMENT, 

70. The constitutional salvos of 
Shri Sen were fired on the target of 
illusory compensation granted, accord- 
ing to him, by the impugned Act. 
The amendment and recasting of 
Article 31 (2) would stand  stultified 
if the High Court were right that 
payment which is less than the dea- 
ler’s price inclusive of sales-tax or 
does not make good the loans of the 
operators or spreads payments over 
long years awarding only 6% inte- 
rest, is illusory and unconstitutional. 

71. We are not dealing with the 
details of the arithmetic arranged by 
the statute for payments of the amounts 
to persons interested in the acquired 
properties since it is fairly clear, as 
explained by Shri Lal Narain Sinha, 
that the Act awards, through the 
arbitrator, an amount which is just 
and reasonable for those who suffer 
deprivation of their property. Even 
so, the law bearing on Art. 31 (2), 
particularly in view of the excep- 
tionable construction adopted by the 
High Court, needs to be clarified un- 
ambiguously and declared decisively. 
Indeed, if the High Court were 
right in its holding on this branch, 
27 years of decisions and amend- 
ments have taken us back to square 
one! Full compensation with a for- 
mal difference! The Court will not 
question the ‘adequacy’ directly, but 
‘interpret’? the amended articles into 
the same desideratum. In this condi- 
tion of the law, we deemed it proper 
to dive to the beginnings briefly, 

72. Right from the start the 
framers of the Constitution have 
been clear in their minds, as 
the debates, drafts, reports and 
resolutions show, that the amount 
payable when private property is 
taken by the State is a matter of 
legislative policy and not of judicial 
fixation. Speaking with a sense of 
history, the Father of the Nation 
used prophetic words, as far back as 
the time of the Round Table Confer- 
ence, while dealing with the issue of 
compensation: f 

“If the national government 
to the conclusion that the step is 
necessary no matter what interests 
are concerned, they will be disposses- 
sed and they will be dispossessed. I 
might tell you, without any com- 


comes 
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pensation because if you want this 
Government to pay cempensation, it 
will have to rob Peter to pay Paul, 
and that would be impossible.” 

He reminded the British masters 
again: ; 

"I have in mind many things I 
would have to do in order to equa- 
lise conditions. I am afraid that for 
years together India would be engag- 
ed in passing legislation in order to 
raise the downtrodden, the fallen, 


from the mire into which they have. 


been sunk by the capitalists, by the 
landlords, by the so-called higher 
classes and then, subsequently and 
scientifically by the British rulers.” 

“Tf we are to lift these people from 
the mire then it would be the boun- 
den duty of the National Govern- 
ment of India in order to set its 
house in order, continually to give 
preferences to these people and even 
free them from the burden under 
which they are being crushed. 

And if the landlords, zamindars, 
monied-men and those who are to- 
day enjoying privileges — I do not 
care whether they are European or 
Indian — if they find that they are 
discriminated against, I shall sympa- 
thise with them, but I will not be 
able to help them. It will therefore 


be a battle between the haves and 
the have-nots.” 
Speaking as one of the foremost 


jurists of the country and with a 
sense of far-sightedness, Aladi Kri- 
shnaswami Iyer, in the Constitu- 
ent Assembly, argued for legislative 
autonomy, without forensic interven- 
tion in the matter of fixation of 
compensation and the principles in 
that behalf. He rightly stressed that 
by their very nature the principles 
of compensation could not be the 
same in every species of acquisition: 
“Law, according to me, if it is to 
fulfil its larger purpose. must serve 
as an instrument of social progress. 
It must reflect the progressive social 
tendencies of the age. Our ancients 
never regarded the institution of the 
property as an end in itself. Property 
exists for dharma, dharma and the 
duty which the individual owes to 
the society from the whole basis of 
social framework. Dharma is the law 
of social well-being and varies from 
yuga to yuga. Capitalism as it is prac- 
tised in the West came in the wake 
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of the Industrial Revolution and is 
alien to the root idea of our civilisa- 
tion. The sole end of property is 
yagna and to serve a social pur- 
pose...” 
(Quoted from Fundamental Rights & 
Socio-Economic Justice — by K. P. 
Krishna Shetty — pp. 127-128) 
Shri Jawarharlal Nehru, speaking in 
the Constituent Assembly with refer- 
ence to determination and payment 
of compensation emphasized that it 
was left to Parliament to determine 
the various aspects thereof and 
“there is no reference in this to 
any judiciary coming into the pic- 
ture. Much thought has been given 
to it and there has been much debate 
as to where the judiciary comes in. 
Eminent lawyers have told us that on 
a proper construction of this clause, 
normally speaking, the judiciary 
should not and does not come in. 
Parliament fixes either the compen- 
sation itself or the principles govern- 
ing that compensation and they should 
not be challenged except for one rea- 
son where it is thought that there 
has been a gross abuse of the law, 
where in fact there has been a fraud 
on the Constitution. Naturally the 
judiciary comes in to see if there 
has been a fraud on the Constitution 
or not. But normally speaking, one 
presumes that any parliament repre- 
senting the entire community of the 
mation will certainly not commit a 
fraud on its own Constitution and 
will be very much concerned with 
doing justice to the individual as 
well as the community.” (p. 123, 
Krishna Shetty; supra) 


When complications arose on account 
of judicial interpretation of Article 
31 not being in accord with what the 
framers of the Constitution fancied, 
amendments to the Constitution came 
in. Shri Jawarhalal Nehru, speaking 
on the 4th Amendment, which has 
since been upheld by this Court, said 
in Parliament: 


“If we are aiming, as I hone we 
are aiming and we repeatedly say we 
are aiming, at changes in the social 
structure, then inevitably we cannot 
think in terms of giving what is call- 
ed full compensation. Why? Well, 
firstly because you cannot do it, 
secondly because it would be impro- 
per to do it, unjust to do it, and it 
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should not be done even if you can 
do it for the simple reason that in 
al] these social matters, ‘laws etc. 
they are aiming to bring about ¢ 
certain structure of society different 
from what it is at present. In that 
different structure, among other 
things that will change is this, the 
big difference between the have’s and 
the have-not’s. Now, if we are giv- 
ing full compensation, the have’s re- 
main the have’s and the have-nots, 
have-not’s, It does not change in 
shape or form if compensation takes 
place. Therefore, in any scheme .oc 
social engineering, if I may say sc. 
you cannot give full compensatior, 
apart from the patent fact that you 
are not in a position — nobody has 
the resources — to give it.” 


73. The divergence of thinking be- 
tween those who framed the Const 
tution and amended it and the sum- 
mit judiciary showed up glaringly in 
Cooper’s case (AIR 1970 SC 564) and 
then came the Constitution 25ta 
Amendment Bill devoted primarily to 
overcome the effect of Cooper. While 
moving the Constitution 25th Amend- 
ment Bill which brought in Art. 31C, 
the then Law Minister emphasized: 


“Critics of the present measure 
seek to invest property rights with 
an aura of sacrosanctity by regarding 
it as a primordial institution of th> 
law of nature. It is this approacn 
which led the Supreme Court in the 
Bank Nationalisation case to seek 
help from the now archaic and long- 
past dead theories of Blackstone wh) 
regarded property as a natural right. 
Such a view is not only out of ture 
with the juristic approach to the in- 
stitution of private property in mc- 
dern jurisprudence, but it is not m 
tune even with the native genius cf 
ancient and traditional juristic thougkt 
in India. The individual’s right to 
private property must yield  seco~-d 
place to the supervening right of sc- 
ciety to acquire the property fora 
public purpose. That is the eminent 
and dominant basis of the amend- 
ment which the House is called upcn 
to consider today.” 

The Law Commission also had, :n 
its 46th Report, supported Art. 31-2 
in the sense that Coopers case wes 
not in keeping with what they r=- 
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garded as the intendment of the Con- 
stitution: ; 

“Nehru described this position 
his characteristically lucid words 
observing: ; 

‘The service of India means the 
service of the millions who suffer. It 
means the ending of poverty and 
ignorance and disease and inequality 
of opportunity. The ambition of the 
greatest man of our generation has 
been to wipe every tear from every 
eye, That may be beyond us, but as 
long as there are tears and suffering, 
so long our work will not be over.” 


74. The view of the Commission 
has a bearing on our understanding 
of the provision and were referred to 
in the parliamentary debates and so 
we excerpt portions thereof, Wrote 
the Commission: 


“Reverting then, to Cl. 2 of the 
Bill, it would be noticed that sub- 
clause (a) of this clause deletes the 
word ‘compensation’ and introduces 
in its place the word ‘amount’ in 
order to avoid any controversy about 
the adequacy of the amount which 
Parliament may direct to be paid in 


in 
by 


“the manner specified by the clause, 


where property belonging to a citizen 
is compulsorily acquired or requisi- 
tioned. It also provides, as did Arti- 
cle 31 (2) in the unamended form, 
that a law passed by virtue of the 
powers conferred by Art, 31 (2) shall 
not be called in question in any 
Court on the ground that the amount 
so fixed or determined is not ade- 
quate; and it adds that the said law 
cannot also be challenged on the 
ground that the whole or any vart 
of such amount is to he given other- 
wise than in cash. 

Sub-clause (b) of Cl. 2 of the Bill 
inserts Cl, (2B) after Cl. (2A) in the 
existing Article, and it lays down 
that nothing in sub-cl. (f) of Cl. (1) 
of Art. 19 shall affect any such law 
as is referred to in Cl. (2). In other 
words, an additional safeguard has 
been provided by Cl. (2B) which is 
sought to be introduced by the Bill 
to prevent any attack against the 
law passéd under Art. 31 (2) on the 
ground that any of its provisions 
contravene the fundamental rights 
guaranteed by Art. 19 (1) (#).-” 
Specific mention is made of the Bank 
Nationalisation case (AIR 1970 SC 


t 
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564). and its poignant pertinence con- 
sists in the High Court still clinging 
to Cooper: 


“On a careful reading of the seve- 
ral opinions of the learned Judges in 
Keshavananda Bharati’s case, I am of 
the clear opinion that the law lnid 
down in Cooper’s case holds good.” 
(LR (1976) Kant 1478, 1522) 


The Commission remarks: 


“Every student of Constituticnal 
Law knows that Parliament thought 
that it was necessary to make these 
provisions because of the recent de- 
cision of the Supreme Court in Rus- 
tom Cavasjee Cooper v. Union of 
India: (AIR 1970 SC 564). Parliament 
presumably thought and we think 
rightly, that the effect of this majo- 
rity decision of the Supreme Court 
was in substance, to make compensa- 
tion provided for by the impugned 
legislation justiciable and subject it 
to the test of reasonableness under 
Art, 19 (5); and, to that extent, the 
said decision is inconsistent with the 
view taken by the Supreme Court in 
State of Gujarat v. Shantilal Mangal- 
dass (AIR 1969 SC 634). Indeed, ever 
since the Supreme Court had gene- 
rally interpreted Cl, (2) of Art. 31 to 
mean that the adequacy of compen- 
sation directed to be paid by laws 
passed under the said clause was not 
justiciable as we have explained ear- 
lier, except in cases where it. rea- 
sonably appeared to the Court that 
the compensation was illusory or 
that the whole legislative exercise 
was a fraud on the Constitution. But, 
in Cooper’s case, the majority view 
appeared to strike a somewhat dif- 
ferent note; and that, according to 
Parliament, made it necessary to in- 
troduce the amended C1. (2) in Arti- 
cle 31. We think that, in the circum- 
stances to which we have just refer- 
red. Parliament is justified in intro- 
ducing the amendment in question.” 
A seminal aspect of the changes 
wreught by the 25th Constitution 
Amendment Act is the immunization 
of ‘Art. 39 enactments’ from the viral 
attack of certain fundamental rights 
(the attackers were almost never the 
poor!), The Commission commented: 

“By introducing this Clause (31-C), 
Parliament is taking the first major 
and significant step towards imple- 
menting two of the Directive Princi- 
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ples enshrined in Cls. (b) and (c) of 
Art, 39 in Part IV of the Constitu- 
tion, and, in that sense, the clause 
under consideration can be appro- 
priately described as historic. After 
it is adopted, Parliament will have 
heralded a new era in the pursuit 
of the goal placed before the nation 
by the Constitution to establish social 
and economic justice in this country. 
The Commission is in full agreement 
with this object of the clause. 


In the two decades after the Con- 
stitution was passed, the inter-rela- 
tion between the Directive Principles 
and Fundamental Rights have been 
often considered by the Supreme 
Court. The Directive Principles en- 
shrined in Part IV are, in terms, de- 
clared to be non-justiciable and vet, 
Art. 37, which makes this declara- 
tion, emphatically adds that the said 
principles are nevertheless funda- 
mental in the governance of the coun- 
try and it ordains that it shall be 
the duty of the State to apply these 
principles in making laws.” 

“In the Directive Principles, how- 
ever, one finds an even clearer state- 
ment of the social revolution. They 
aim at making the Indian masses 
free in the positive sense, free from 
the passivity engendered by centuries 
of coercion by society and by nature, 
free from the abiect physical condi- 
tions that had prevented them from 
fulfilling their best selves.” 


75. The High Court has referred 
to Cooper’s case (AIR 1970 SC 564) 
the ratio of which”— to put it terse- 
ly — goes to the extent of saying 
that if any of the relevant considera- 
tion in ascertaining the market va- 
lue were not included, it’ ceased to 
be ‘compensation’ within the mean- 
ing of Art. 31. Then came the scen- 
ario — the 25th Amendment delet- 
ing the expression ‘compensation’ and 
substituting the neutral word "amount 
and restructuring the Article effec- 
tively to exclude judicial examina- 
tion even of the principles of evalua- 
tion, the challenge to the constitu- 
tionality of that constitutional amend- 
ment and the elaborate Bharati (AIR 
1973 SC 1461) ruling upholding, by a 
majority, the vires of the Amending 
Act. And yet, the High Court has, 
after selectively culling out passages 
from the bunch of opinions in Bha- 
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rati come full circle to Cooper (AIR 
1970 SC 564) again, This about-turn 
is untenable in our view and it is 
necessary to run rapidly but in a 
short compass shrough the multiple 
views expressed by the many judges 
who heard and pronounced. 


76. Bharati (1973) Supp SCR 1: 
(AIR 1973 SC 1461) the majority 
opinion binds us. What, on the 


question of payment for taking, was 
the preponderant view? Sikri C. J. 
permitted a narrow area for judicial 
inspection and readily accepted that 
full compensation was not a funda- 
mental right, The Court could satisfy 
itself only about the amount not be- 
ing a monstrous or  unprinciplec 
under-value. Cooper (AIR 1970 SC 
564) was dead by this test. The 
learned Chief Justice said: 

oe What meaning is to be given 
to the expression ‘the amount so fix- 
ed’. The amount has to be fixed by 
law but the amount so fixed by law 
must also be fixed in accordance 
with some principles because it could 
not have been intended that if ths 
amount is fixed by law, the legisla- 
ture would fix the amount arbitrarily. 


It could not, for example, fix tha 
amount by a letter. 
x x x x x 
“If I were to interpret Art. 31 (&) 


as meaning that even an arbitrary cr 
illusory or a grossly low amount 
could be given, which would shock 
not only the judicial conscience but 
the conscience of every reasonab_e 
human being, a serious questicn 
would arise whether Parliament has 
not exceeded its amending power 
under Art. 368 of the Constitution. 
The substance of the fundamental 
right to property, under Art. 31, con- 
sists of three things: one, the propery 
shall be acquired by or under a valid 
law: secondly, it shall be acquired 
only for a public purpose; and thirdly, 
the person whose property has heen 
acquired shall be given an amount in 
lieu thereof, which, as I have alrealy 
said, is not arbitrary, illusory or 
shocking to the judicial conscience or 
the conscience of mankind.” (pp. 1£6- 
197 (of Supp SCR): (at p. 1554 of 
ATR)). 


The payment may be substantially 
less than the market value, the princi- 
ples may not be all-inclusive, but the 
court would not, because it could not, 
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upset the taking save where the prin- 
ciples of computation ‘were too arbi- 
trary and illusory to be unconscion- 
ably shocking. 

77. Shri Justice Shelat, with the 
concurrence of Shri Justice Grover, 
put his view point thus: 

“It is significant that the amount 
can be determined in accordance with 
specified principles, if it is not fixed 
by the law itself. Moreover, its 
adequacy cannot be questioned in a 
court. The use of the word ’principles’ 
and the question of inadequacy can 
only arise if the amount has some 
norm, If it has no norm no question 
of specifying any principle arises nor 
can there be any occasion for the 
determination of its adequacy. The 
very fact that the court is debarred 
from going into the question of 
adequacy shows that the ‘amount can 
be adequate or inadequate. Even if it 
is inadequate, the fixation or determi- 
nation of the amount is immune from 
any challenge. It postulates the 
existence of some standard or norm 
without which any enquiry into 
adequacy becomes wholly unnecessary 
and irrelevant.” (p. 283 (of Supp 
SCR) : (at pp. 1604, 1605 of AIR)) 
(emphasis, added) 














x x x x x 

“It is true that the ‘amount’ to be 
paid to an owner may not be the 
market value. The price of the pro- 
perty might have increased owing 
to various factors to which no contri- 
bution has been made by the owner. 
The element of social justice may 
have to be taken into consideration 
Bee tte oe The Court will certainly give 
due weight to legislative judgment. 
But the norm or the principles of fix- 
ing or determining the ‘amount’ will 
have to be disclosed to the Court. It 
will have to be satisfied that the 
‘amount’ has reasonable relationship 
with the value of the property acquir- 
ed or requisitioned and one or moere 
of the relevant principles have been 
applied and further that the ‘amount’ 
is neither illusory nor it has been 
fixed arbitrarily, nor at such a figure 
that it means virtual deprivation of 
the right under Art. 31 (2). The ques- 
tion of adequacy or inadequacy, how- 
ever, cannot be gone into.” (pp. 284- 
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285 (of Supp SCR) : (at p. 1606 of 
ATR), (emphasis; added). 
Heede J. discussed the question from 
lexicographic, political and social 
angles and held: 
“The market value of a property is 
the result of an inter-action of various 
- forces. It may not have any reasonable 
relationship with the investment made 
by its successive owners. The price of 
the property acquired might have 
shot up because of various contribu- 
tions made by the society such as im- 
provements effected by the State in 
the locality in question or the conver- 
sion of a rural area into an urban 
area, It is undoubtedly open to the 
State to appropriate to itself that part 
of the market value of a property 
which is not the result of any contri- 
bution made by its owners. There may 
be several other relevant grounds for 
fixing a particular ‘amount’ in a given 
case or for adopting one or more of 
the relevant principles for the deter- 
mination of the price to be paid. In 
all these matters the legislative judg- 
‘ment is entitled to great weight. It 
will be for the aggrieved party to 
clearly satisfy the Court that the 
basis adopted by the legislature has 
no reasonable’ relationship to the 
value of the property acquired or 
that the ‘amount’ to be paid has been 
arbitrarily fixed or that the same is 
an illusory return for the property 
taken. So long as the basis adopted 
for computing the value of the pro- 
perty is relevant to the acquisition in 
guestion or the amount fixed can be 
justified on any such basis, it is no 
more open to the court to consider 
whether the amount fixed or to be 
determined is adequate. But it is still 
open to the court to consider whether 
‘amount’ in question has been arbitra- 
rily determined or whether the same 
is an illusory return for the property 
taken. It is also open to the court to 
consider whether the principles laid 
down for the determination of the 
amount are irrelevant for the acquisi- 
tion or requisition in question. To put 
it differently, the judicial review un- 
der the amended Art. 31 (2) lies within 
narrow limits. The court cannot go 
into the question whether what is 
paid or is payable is compensation. It 
can only go into the question whether 
the ‘amount’ in question was arbitra- 
rity fixed as illusory or whether the 
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principles laid down for the purpose 
of determining the ‘amount’ payable 
have reasonable relationship with the 
value of the property acquired or re- 
quisitioned.” (pp. 341-342 (of Supp 
SCR) : (at pp. 1639, 1640 of AIR)) 
Even here we may excerpt Hegde J’s 
highlight of Part IV: 

“Part IV of the Constitution is 
designed to bring about the social and 
economic revolution that remained to 
be fulfilled after independence. The 
aim of the Constitution is not to 
guarantee certain liberties to only a 
few of the citizens but for all. The 
Constitution visualizes our society as 
a whole and contemplates that every 
member of the society should partici- 
pate in the freedoms guaranteed. 
To ignore Part IV is to ignore the 
substance provided for in the Consti- 
tution, the hopes held out to the Na- 
tion and the very ideals on which our 
Constitution is built. Without faith- 
fully implementing the Directive Prin- 
ciples, it is not possible to achieve the 
Welfare State contemplated by the 


Constitution. A society like ours 
steeped in poverty and ignorance 
satisfying the minimum economic 


needs of every citizen of this country. 
Any Government which fails to fulfil 
the pledge taken under the Constitu- - 
tion cannot be said to have been 
faithful to the Constitution and to its 
commitments.” (343-344 (of Supp 
SCR): (at p. 1641 of AIR)) 

Reddy J. in short paragraph disposed 
of the question: 

“Once the Court is satisfied that the 
challenge on the ground that the 
amount or the manner of its payment 
is neither arbitrary or illusory or 
where the principles upon which it is 
fixed are found to bear reasonable re- 
lationship to the value of the property 
acquired, the Court cannot go into 
the question of the adequacy of the 
amount so fixed or determined ‘on the 
basis of such principles.” (p. 555 (of 
Supp SCR): (at p. 1776 of AIR)) 

Our learned brother Chandrachud J. 
explained his stand effectively thus: 

“The specific obligation to pay an 
‘amount’ and in the alternative the 
use of the word ‘principles’ for deter-- 
mination of that amount must mean 
that the amount fixed or determined 
to be paid cannot be illusory. If the 
right to property still finds a place in 
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the Constitution, you cannot mock.<t 
the man and ridicule his right. You 
cannot tell him: ‘I will take your for- 
tune for a farthing!.” (pp. 992-993 (af 
Supp SCR): (at p. 2051 of ATR)) 


“As at present advised, I am i+- 
clined to the view which as I hare 
said is unnecessary to discuss fully, 
that though it is not open to the couct 
to question a law under Art. 31 (2) cn 
the ground that the amount fixed sr 
determined is not adequate, Courts 
would have: the power to questi=n 
such a law if the amount fixed ther=- 
under is illusory; if the principles, if 
any are stated, for determining tne 
amount are wholly irrelevant ‘sor 
fixation of the amount; if the power 
of compulsory acquisition or requisi- 
tion is exercised for a collateral pir- 
pose; if the law offends constitutioral 
safeguards other than the one eœ- 
tained in Art, 19 (1) (£); or, if the lew 
is in the nature of a fraud on the 
Constitution. I would only like to add, 
by way of explanation, that if the 
fixation of an amount is shown to 
depend upon principles bearing on 
social good it may not be possible to 
say that the principles are irrelevart.” 
(p. 993 (of Supp SCR): (at p. 2:51 
of AIR) (emphasis added). 


78. Itis regrettable that two signi- 
ficant points made by brother Chan- 
drachud J. have slipped out of he 
scrutiny of the High Court and we 
have emphasized them for identifica- 
tion. Are the principles wholly irrele- 














vant? Do the principles bear on sorial .- 


good? In the, present case, 
. agree that the principles 
irrelevant or not 
good. l 
79. The majority view in Bha-ati 
(ATR 1973 SC 1461) was set out by zhe 
Court and there it was stated, S. £ (a) 
and (b) of the Constitution (Sth 
Amendment) Act, 1971 is valid. 
Glosses apart, the provision excluding 
the court’s power to investigate either 
the adequacy of the amount or the 
propriety of the principles to der- 
mine the amount was upheld. It 
follows ` that individual annotatibns 
notwithstanding the Court has set 
its seal of validity on Art. 31/72). 
Nothing covered by it can now be 
_available for examination using pass- 


few will 
are whclly 
geared to so-~ial 
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ages in separate opinions. The result 
is the quantum of the amount or the 
reasonableness of the principles are 
out of bounds for the Court. Art. 31C 
has also been upheld subject to the 
rider that there should be nexus be- 
tween Art. 39 (b) and (c) and the ob- 
ject of the acquisition. Our learned 
brother, Chandrachud J., has struck 
a middle note and pointed out that 
where the inputs of valuation pre- 
scribed by the statute are wholly 


irrelevant or unconnected with Social 
good, then Art. 31 (2) may not retrieve 
the statute. It is a far cry from this 
observation to the position that the 
25th Constitution Amendment leaves 
untouched the ratio in Cooper (AIR 
1970 SC 564), We have pointed out 
how the said constitutional amend- 
ment was expressly undertaken, inter 
alia, to undo the effect of Cooper 
and to forbid forensic diagnostics into 
the question of compensation, In this 
light it is difficult to uphold the view 
of the High Court that Cooper survives 
after death and keeps virtually alive 
the obligation for payment of market 
value inclusive of the usurious rates 
of interest at which the owner bor- 
rowed to buy the property seized by 
the State. 


80. This takes us to the non-nego- 
tiable minimum of nexus between the 
purpose of the acquisition and. Art. 
39 (b). Art. 39(c) was feebly men- 
tioned but Art. 39(b) was forcefully 
pressed by the appellant. Better read 
Art. 39(b) before discussing its full 
import: f 

“39 (b) certain principles of policy 
to be followed by the State. — The 
State shall, in particular, direct its 
policy towards securing that the 
ownership and control of the material 
resources of the community are so 
distributed as best to subserve the 
common good.” 

The key word is ‘distribute’ and the 
genius of the Article, if we may say 
so, cannot but be given full play as it 
fulfils the basic purpose of re-struc- 
turing the economic order, Each word 
in the Article has a strategic role and 
the whole Article a social mission. It 
embraces the entire material resour- 
ces of the community. Its task is to 
distribute such resources. Its goal is 
so to undertake distribution as best to 
subserve the common good, It re- 
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organizes by such distribution the 
Ownership and control. 

8i. ‘Resources’ is a sweeping ex- 
pression and covers not only cash re- 
|sources but éven ability to borrow 
(credit resources). Its meaning given 
‘in Black’s Legal Dictionary is: : 

“Money or any property that can be 
converted into supplied; means of 
raising money or supplies; capabilities 
of raising wealth or to supply neces- 
sary wants; available means or 
capability of any kind.” 
And material resources of the com- 
munity in the context of re-ordering 
the national economy embraces all 
the national wealth, not merely natu- 
ral resources, all the private and pub- 
lic sources of meeting material needs, 
not merely public possessions. 
thing of value or use in the material 
world is material resource and the 
individual being a member of the 
community his resources are part of 
those of the community. To exclude 
ownership of private resources from 
the coils of Art. 39 (b) is to cipherise 
its very purpose of redistribution the 
socialist way. A directive to the State 
with a deliberate design to dismantle 
feudal and capitalist citadels of pro- 
perty must be interpreted in that 
spirit and hostility to such a purpose 
alone can be hospitable to the mean- 
ing which excludes private means of 
production or goods produced from 
the instruments of production. Sri 
A. K. Sen agrees that private means 
of production are ineluded in ‘material 


resources of the community’ but by 
some baffling logic excludes things 
produced. If a car factory is a mate- 
rial resource, why not. cars manufac- 
tured?. ‘Material’ may cover everthing 
worldly and ‘resources’, according to 
Random House Dictionary, takes in 
‘the collective wealth of a country or 
its means of producing wealth: money 
or any property that can be converted 
into money; assets.’ No further argu- 
ment is needed to conclude that Art. 
39 (b) is ample enough to rope in 
buses. The motor vehicles are part of 
the material resources of the opera- 
tors. 

i 82. The next question is whether 
nationalisation can have nexus with 
distribution. Should we assign a 
narrow or spacious sense to this con- 
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cept? Doubtless, the latter, for reasons 
SO apparent and eloquent. To distri- 
bute’, even in its simple dictionary 
meaning, is to ‘allot, to divide into 
classes or into groups’ and ‘distribu- 
tion’ embraces ‘arrangement, classifica- 
tion, placement, disposition, appor- 
tionment, the way in which items, a 
quantity, or the like, is divided or 
apportioned; the system of dispersing 
goods throughout a community’ (See 
Random House Dictionary). To classify 
and allocate certain industries or ser- 
vices or utilities or articles between 
the private and the public sectors of 
the national economy is to distribute 
those resources. Socially conscious 
economists will find little difficulty in 
treating nationalisation of transport 
as a distributive process for the good 
of the community, You cannot con- 


‘demn the concept of nationalisation in 


our Plan on the score that Art, 39 (b) 
does not envelope it, It is a matter of 
public policy left to legislative wisdom 
whether a particular scheme of take- 
over should be undertaken. 

83. Two conclusions strike us as 
quintessential, Part- IV, especially 
Art. 39(b) and (c), is a futuristic 
mandate to the state with a message 
of transformation of the economic and 
social order. Firstly, such change calls 
for collaborative effort from all the 
legal institutions of the system: the 
legislature, the judiciary and the ad- 
ministrative machinery. Secondly and 
consequentially, loyalty to the high 
purpose of the Constitution, viz., social 
and economic justice in the context of 
material want and utter inequalities 
On a massive scale, compels the court 
to ascribe expansive meaning to the 
pregnant. words used with hopeful 
foresight, not to circumscribe their 
connotation into contradiction of the 
objectives inspiring the provision. To 
be Pharisaic towards the Constitution 
through ritualistic construction is to 
weaken the  social-spiritual thrust of 
the founding fathers’ dynamic faith. 


84. An American political scientist, 
Benjamin Twiss, commented with 
jarring exaggeration upon the conser- 
vative perspective of the lawyer in 
the United States of the slump years 
in the ‘thirties:’ 

“It is not surprising that lawyers’ 
fame is evanescent... Allied with those 
who are pre-occupied with production 
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and profits to the exclusion of stand- 
ards of consumption and general well- 
being, lawyers have taken a negative 
rather than a creative and construc- 
tive attitude toward social develop- 
ment, In defending rights of untram- 
melled enterprise against rules of fair 
play and in presuming the unconsti- 
tutionality of legislative enactments, 
they have missed their cue to the role 
of constructive leaders and have been 
instead dogs in the manger. 


(Lawyers for Social Change: Pers- 
pectives on Public Interest Law: by 
Robert L. Rabin Stanford Law Re- 
view Col. 28, No. 2, January 1976) 
This does not apply to the Indian Bar 
or Bench at all and is referred to ex 
abundanti cautela, Law and Develop- 
ment in India should repel, as far as 
possible, such an unlovely judgment 
on Indian jural perspectives and per- 
formances. The Court and counsel 
have a justice constituency with 
economic overtones, the manifesto 
being the Constitution designed to up- 
hold the humanist values of life, li- 
berty and the equal pursuit of hap- 
piness, material and spiritual. 

AN EXPLANATORY POSTSCRIPT 
TO OUR JURISTIC ATTITUDE. 

85. We have been guided by the 
thought that an all-too-large gap be- 
tween the law and public needs, aris- 


ing out of narrow notions, must be 
bridged by broadening the constitu- 
tional concepts to suit the changing 
social consciousness of the emerging 


Welfare State. Institutional crises and 
confrontations can be and should be 
avoided by evolving a progressive in- 
terpretation, discarding over-sensiti- 
vity to under-valuation when private 
property is taken for public good. A 
‘legal system that works to serve the 
community’ says Bernard Schwartz, 
‘is better than the academic concep- 
tions of a bevy of Platonic guardians 
unresponsive to public meeds’. The 
law, in the words of Justice Holmes, 
is a magic mirror in which we see 
reflected not only our own lives but 
also the lives of those who went be- 
fore us — and, may we add, of those 
who come after us. But basically we 
have brought to bear upon the im- 
pugned legislation a value judgment 
in tune with the ‘welfare’ wave 
length of our Constitution and the 
still, sad music of Indian humanity. 
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‘The law moves with the main cur- 
rents of the society it regulates. Each 
society has its own values which are 
necessarily reflected in the ends that 
the legal order seeks to further. The 
ends of law are attained by recogniz- 
ing certain interest, defining the 
limits within which they shall be re- 
cognized legally, and endeavouring to 
secure those interests that are. with- 
in the limits defined. (Quoted from 
the Law in America Bernard Scha- 
wartz p. 34) 

We have recognised that rights and 
obligations of long ago do not ac- 
quire a static validity in our gallop- 
ing age and decent oblivion must 
put them back into forgotten anti- 
quity if we, as a nation, are to run 
on the rails of the rule of law and 
so we have nullified the attempt to 


drift back from Bharati (AIR 1973- 
SC 1461) to Cooper (AIR 1970 SC 
564) on ‘compensation’, A blend of 


law as a set of responses to the new 
needs of expanding society and of 


Daniel Chapman’s advice that ‘the 
known certainty of the law is the 
safety of all’, has played upon our 


approach, We are aware that in con- 
stitutional construction, a limited judi- 
cial law-making is inevitable ‘juristic 
chemistry’, to borrow Roscoe Pound’s 
expressive phrase. 


“The: chemist does not make 
the materials which go into his 
test tube: He selects them and 


combines them for some purpose and 
his purpose gives form to the result.’ 
Our constitution-makers have had 
due regard to the felt necessities of 
the time and the philosophical and 
political theories about what would 
best serve the country’s progress; and 
so we have grounded ourselves on 
these solid prescriptions undeflected 
by speculative niceties lent by literal 
study and possible injuries inevitable 
in reshaping society. ‘The object and 
end of all Government is to promote 
the happiness and prosperity of the 
community by which it is established’. 
wrote U. S. Chief Justice Taney, 140 
years ago in Charles River Bridge v. 
Warren Bridge and we, in a republic 
with an irrevocable tryst to give so- 
cial justice in the midst of poverty, 
cannot diminish the power to accom- 
plish those ends. To be stable is not 
to stand still; to move forward and 
reconcile is the road to the goal — 
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juridical engineering geared to deside- 
rated policy objectives, being the key 
to most constitutional problems. Not 
unotten, the subjective philosophy of 
the judge underpowers the philosophy 
of the Constitution while it should be 
overpowered by it. Cardozo, with apt 
elegance, struck this note: 

“The great tides and currents which 
engulf the rest of men do not turn 
aside in their course and pass the 
Judges by.” 

—Cardozo, The Nature of 
Judicial Process, ` 
1932, P. 170. 
Taking this warning to head, we have 
also to take the Constituent Assemb- 
ly’s hope to heart: 


-"The Judiciary was to be the arm 
of the social revolution, upholding the 
quality that Indians had longed for 
in colonial days The courts were 
also idealised because, as guardians of 
the Constitution, they would be the 
expression of a new law created by 
Indians for Indians.” 

—Granville Austin, 
The Indian Constitution. 

86. The Discovery of Law India by 
interpreting liberally to embrace the 
higher values of collective good and 
to curb, where necessary, individual 
property rights, is all that we have 
endeavoured to do. We have been 
cautioned by appellant’s counsel that 
governments may usurp and destroy 
if judges do not cry halt. Where 
arbitrary, oppressive and mala fide 
misuse of power is a real peril, the 
court shall not fail. But to intervene 
and strike down, because a measure, 
within the constitutional bounds, may 
work hardship for some but is con- 
ceived for the good of the many in 
keeping with the planned process of 
Development, has a “Tory’ touch. 
Canonisation of laissez faire can- 
nons by the Court is to move 
counter-clockwise. Lord Sankev held 
the view that in the field of constitu- 
tional Law, progressive and dynamic 
interpretation in the light of political 
developments must dominate (see: 
British Coal Corporation v. The King: 
1935 AC 500). Lord Jowitt L. C. in 
Att.-General for Alberta v. Att.-Gen. 


for Canada (1947 AC 503) affirmed 
the same approach: 
“To such an. organic statute the 


flexible interpretation must be given 
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that changing circumstances require, 
and it would be alien to the spirit 


with which the preamble to the Sta- 
tute of Westminster is instinct to 
concede anything less than the widest 
amplitude of power to the Dominion 
legislature under Sec. 101 of the Bri- 
tish North America Act.” 


87. Legalism has to yield when 
spacious issues arise, “Whatever the 
legal aspect of the thing, there are 
moments when it is a feeble reed to 
rely on,” said Nehru, in the Constitu- 
ent Assembly (I Constituent Assembly 
Debates, p. 61). 


88. There is another stark possibi- 
lity — the Administration sliding 
back from the progressive constitu- 
tional values to protect private inte- 
rests; and then the Court may acti- 
vate the ‘welfare jurisprudence’ of 
the Constitution by appropriate com- 
mands. 

Appeals allowed. 
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N. L. UNTWALIA AND P. S. 
KAILASAM, JJ. 

Raghunath Gopal Manjire and an« 
other, Appellants v. Competent 
Authority and others, Respondents. 

Civil Appeal No. 1750 of 1975, D/- 
16-11-1977. 

(A) Bombay Housing Board Act (69 
of 1948), S. 67 (1), Regulations under, 
Regulations 4 and 7 — AlHottee of 
Housing Board tenement crossing in- 
come limit as per Regulation 7 — 
He is liable to pay economic rent 
ete, at peril of eviction. 

As per Regulation 4 tenements in 
Class (i) or in Class (ii) can he let 
out at such subsidised rents as Gov- 
ernment may by special orders fix or 
at the economic rent calculated in ac- 
cordance with the formula decided by 
Government from time to time. Dif- 
ferent subsidised /rents reducing or 
enhancing the amount of subsidy can 
be fixed by the Government from 
time to time. But one thing is clear, 
even in absence of any specific Regu- 


*(Appeal No. 48 of 1971, D/- 21-2- 
1975 (Bom)). 
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lation in that regard, that on the 
crossing of the maximum wage li- 
mit, the industrial worker shall not 
be entitled to continue in the tene- 
ment let out to him on the subsidis- 
ed rent fixed on the basis of the 
income limit as per Regulation 7. 
Out of the consequences mentioned 
hereinafter, either one or the other 
may follow. He may cease to be a 
tenant unless and until the tenemeni 
is allotted to him on the’ basis of the 
increased wage limit or he may be 
Hable to pay the economic rent or 
full economic rent on the crossing of 
the wage limit. Even assuming thas 
this result does not automatically fol- 
low, on the general principles of law 
in absence of a clear Regulation be- 
ing there, the tenancy could be ter-_ 
minated by one month’s notice as 
per Cl. (17) of the agreement execut- 
ed at the time of allotment of . tene- 
ment. (Para 12) 

(B) Bombay Housing Board Act 
(69 of 1948), S. 73-A — Direction fcr 
enhancement of rent from back period 
— Competence of State Govt, as to— 
Nature of. 


It is within the power of the State 
Government to give the direction 
charging the enhanced rent froma 
back period as and when the maxi- 
mum wage limit had been crossed ky 
a particular > industrial worker, cf 
course, giving him the concession cf 
three months’ period. (Para 13) 

(C) Bombay Housing Board Act (69 
of 1948), S. 67 (1) Regulations 
under, are statutory regulations and 
have force:as such. Appeal No. 48 of 
1971, D/- 21-2-1975 (Bom), Reversed. 

(Para 12) 
‘Cases Referred: Chronological Paras 
AIR 1975 SC 1331: (1975) 3 SCR 613: 

1975 Lab IC 881 72 

Mr. G. L. Sanghi, Sr. Adv. (Mz. 
S. H. Kapadia and B. R. Agarwala, 
Advocates with him), for Appellants; 
Mr. S. T. Desai, Sr. Advocate (Ms. 
D. D. Kango, J. B. Dadachanji, P. ©. 
Bhartari and K, J. John, Advocatəs 
with him), for Respondent No. 3; 
Mr. V. S. Desai, Sr. . Advocate (Mr. 
M. N. Shroff Advocate with him), for 
Respondent No. 4. 

UNTWALIA, J.:— Special leave in 
this appeal from the judgment of tke 
Bombay High Court was granted res- 
tricted only to the question as to 
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whether the enhancement of rent 
could be made with retrospective ef- 
fect. We are, therefore, concerned to 
decide the said question only. 

2. In the year 1946 the Govern- 
ment of India drew up a Scheme for 
construction of houses for industrial 
workers and to let them out to them 
at a subsidised rent. The then State 
of Bombay (now Maharashtra) passed 
Bombay Housing Board Act, 1948 — 


hereinafter to be referred to as the 
Act, to provide for measures to be 
taken to deal with and satisfy the 


need of housing accommodation. In 
accordance with Sec. 3, the Maha- 
rashtra Housing Board, a Statutory 
corporate body was constituted. Chap- 
ter III of the Act provided for the 
making of the housing schemes by 
the Board in accordance with the 
provisions of the Act and subject to 
the control of the State Government. 
Elaborate machinery was provided 
for the framing and the implement- 
ing of the schemes. Section 66 em- 
powered the State Government to 
make rules for carrying out the pur- 
poses of the Act. Subiect to the 
overall control and power of the 
State Government as provided for in 
sub-sec. (2) of Sec. 67, sub-section (1) 
thereof states: 

“The Board may from time to 
time, with the previous sanction of 
the State Government, make regula- 
tions consistent with this Act and 


with any rules made under this Act— . 


(a) for the management and use of 
buildings constructed under any hous- 
ing scheme; 

(b) the principles to be followed in 
allotment of tenements and premises; 

(c) the remuneration and condi- 
tions of service of the Housing Com- 
missioner and other officers and ser- 
vants of the Board under Sec. 13; 

- (d) for regulating its procedure and 
the disposal of its business.” 
The Board was also empowered to 


make byé-laws under Sec, 68. We 
shall not be concerned in this case 
with the Bombay Housing Board 


Rules, 1949 framed by the State Gov- 
ernment. But the relevant Regula- 
tions framed by the Board will have 
to be referred to. 

3. At the outset we may state the 
necessary facts in relation to the two 
appellants — Shri R. C. Manjire and 
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Shri A. L. Raghavan Nair, appellants 
l & 2 respectively. Although the said 
two appellants had purported to file the 
writ petition and the writ appeal in the 
High Court on behalf of themselves 
and other industrial worker tenants 
of the Board residing in Tilak Nagar, 
Chembur, Bombay, and they purport- 
ed to follow up the matter by filing 
the special leave petition in a repre- 
sentative capacity, the appeal was, 
however, argued, as it appears, due 
to non-compliance of some stay order 
passed by this Court by the other 
workers, as if it was an appeal by 
the said two appellants only. Any 
way that will not be of any material 
consequence because our decision in 
this appeal, obviously, will govern the 
rights and liabilities of the other in- 
dustrial workers similarly situated. 


4. The first appellant who was an 
industrial worker employed with Pre- 
mier Automobiles Ltd. Kurla was 
allotted tenement No. 54/1916 as per 
the tenancy agreement dated the 19th 
January, 1959, executed in Form II 
appended to the Regulations. The 
subsidised rent fixed was Rs. 27/- per 
month plus the monthly service 
charges of Rs. 6/-. Similarly appel- 
lant No. 2 who was an_ industrial 
worker employed with Indian Rare 
Earths Limited was allotted tenement 
No. 26/921 in Tilak Nagar at the 
same subsidised rent of Rs. 27/- per 
month plus the monthly service char- 
ges of Rs. 7.50. The allotment to him 
was also made sometime in the year 
1959 on the basis of a similar agree- 
ment. Such allotments are said to 
have been made in respect of about 
4,000 tenements. 

5. A notice dated the 10th of Octo- 
ber. 1972 was given to appellant No. 
2 by the Board stating therein: 

“Tenements constructed under the 
Subsidised Industrial Housing Scheme 
are allotted to the Industrial Worker 
whose monthly income does not ex- 


1, Income between Rs. 350/7- to Rs, 425f- trom 1-2-08 to 


$0-4-€9 @ 40% 


2, Income between Rs, 425/- and 500 from 1-5-89 to 


30-9.69 @ 80% 
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ceed Rs. 350/- on payment of subsi- 
dised rent only. Those who have 
crossed the wage limit of Rs, 350/- 
p.m, subsequently are not entitled to 
retain the tenements, nor are they 
entitled to get subsidy in rent. The 
question of eviction of workers who. 
had crossed the prescribed wage li- 
mit of Rs. 350/ p.m, has been con- 
sidered sympathetically and the Gov- 
ernment have been pleased to order 
that such tenants who have exceeded 
wage limit of Rs, 350/- should be 
allowed to retain the tenements by 
charging them graded increase w.e.f. 
20-4-66 as under:— 


1) Wage group of 40% of the inte- 
workers between rest charged on 
Rs. 351/- to the subsidy for 
Rs. 425/- p m. construction of 

the house, 

2) Wage group of 80% - do = 
workers between 
Rs. 426/- to 
Rs. 500/- p. m. 


(3) Persons who are exceeding the 
limit of Rs. 500/- shall be charged 
full economic rent. 


- (4) In partial modification of the 
above, the Government have been 
Pleased to charge w.e. f. 28-11-59 50% 
of the interest charges on the sub- 
sidy for construction of the house 
from industrial worker tenants whose 
monthly income is in the range of 
Rs. 350/- to Rs. 500/-. 


(5) On enquiry from your emplo- 
yers M/s. Indian Rare Earths Ltd. it 
is learnt that your income exceeded 
Rs. 350/- p.m. w.e.f. 1-11-67. You 
are as such allowed to avail the con- 
cession to pay the subsidised rent for 
3 months from that date, and you 
are liable to ,be charged graded rent 
from 1-2-68, 

In view of the above orders of the 
Government, you have been assessed 
graded rent/economic rent as detailed 
below: — 


i. 2. Rs. 8.20 p. m. = Rs. 48.00 


i. e. Rs, 86.40 p. m, = Rs. 382.00 


8. Income between above Rs. 500/. from 1-10-69 to 


80.6-72 E. C. dt, 6-12.71 & 28-11-71 


Difference between (as 
per standard & eco. 
rent (@ 50% 27.02 


Total Rs, 971,68 


= Rs, 891,68 
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The total amount thus payable by 
you for the period from 1-2-68 to 
30-6-72 works out to Rs, 971.66; you 
are requested to pay the above ar- 
rears within 10 days from the date 
of issue of this letter. 

You are further advised to start 
paying rent from 1-7-72 onward =i 
increased rate of Rs. 55.68 p.m. in- 
clusive of service charges as yow 
monthly income is in the range cf 
Rs. 351/- to 425, 426 to Rs. 500/- and 
above Rs, 500/- p.m. If you fail to 
pay the increased amount as intimat- 
ed, it will be presumed that you ar2 
not accepting the increase and arə 
not interested to retain the tenement 
and further action as permissible will 
be pursued to effect the recovery cf 
amount and to take vacant posses- 
sion of the tenement from you.” 


6. A similar notice dated the 30ta 
January, 1973 was given to appellart 
No. 1 stating therein that in his 
case the income limit had exceeded 
prior to 20-4-66 and he was liable to 
be charged graded rent w.e.f. that 
date. Accordingly arrears of rent o 
the tune of Rs. 2,145.91 were de- 
manded from him for the period 
20-4-66 to 31-12-72 and he was asked 
to pay on and from ist of January, 
73 an increased rate of rent :f 
Rs. 56.26 per month inclusive of ser- 
vice charges. 


7. The appellants filed a writ pet- 
tion in the High Court challenging 
the enhanced demand of rent froin 
them both for the past and the fu- 
ture periods, Their writ  petiticn 
was dismissed by a learned singe 
Judge of the High Court and ther 
writ appeal failed before the Divi- 
sion Bench in view of another Divi- 
sion Bench decision of the High 
Court given a few months earlier in 
an identical matter in the case f 
some other industrial workers. Henze 
this appeal in which the only ques- 
tion to be decided is about the d:- 
mand for the arrears of enhanced 
rent. 

8. Regulation 3 says: 

“All residential tenements construci- 
ed or reconditioned under the Hous- 
ing Programme approved by the 
Government shall be classified in æ- 
cordance with Government’s direz- 
tions into (i) those exclusively reserv- 
ed for Industrial Workers, and (i) 
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those open to the general public for 
the low income groups (including In- 
dustrial Workers).” 


9. The relevant portion of Regula- 
tion 4 runs thus:— 


“Tenements in Class (i) 
let at such subsidised rents as Gov- 
ernment may, by special orders fix, 
while tenements in Class (ii) shall be 
let at the economic rent calculated in 
accordance with the formula decided 
by Government from time to time.” 
Eligibility for the unreserved tene- 
ments as per Regulation 6 was limit- 
ed by the maximum total income of 
all the earning members of the appli- 
cant’s family proposing to lodge toge- 
ther. As per Regulation 7 “the 
maximum limit of family income in 
relation to subsidised rents shall be 
Rs. 350/- per mensem and in relation 
to economic rent Rs. 500/- per men- 
sem.” In accordance with Regulation 
19 the successful applicants were re- 
quired to execute an agreement in 
Form II appended to the Regulations. 
As already stated, the two appel- 
lants executed the agreement in Form 
I and over and above that on the 
date of the execution of the agree- 
ment also gave an undertaking in 
writing which to all intents and pur- 
poses forms part of the agreement. 
It may, in passing, be stated here 
that some forms of undertaking are 
also appended to the Regulations but 
the relevant undertaking with which 
we are concerned in this appeal was 
of a different nature, yet undoubted- 
ly was binding on the appellants. 


10. We may refer tosome relevant 
clauses of the apreement executed by 
the appellants. They are: — 

“2. To pay such increase in the 
said monthly rent and other charges 
as the Board may consider it fit or 
expedient to impose on account of 
any increase in such. rates, taxes, ces- 
ses or other service charges or on 
account of any additions and/or alte- 


shall ‘be 


rations to or any conveniences pro- 
vided at the said premises or the 
building in which the same are 
situate. 


17. The tenancy will be terminable 
by either side giving to the other, 
one clear calendar month's notice...... 


18-A. As the said premises have 
been let out to me at a subsidised 
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rent by reason of my being an Indus- 
trial worker governed by the Fac- 
tories Act 1948 the tenancy shall cease 
forthwith as soon as I cease to be an 
industrial worker. 
- B. In June and December every 
year necessarily and at any other 
time if and when required by the 
Board I shall supply a certificate 
that I continue to be an Industrial 
worker and other detailed informa- 
tion about the total monthly income 
i.e, pay, allowances etc. of myself 
and all the earning members of my 
family residing with me together 
with necessary certificates from the 
respective employers of each such 
earning member. 

20, The tenancy shall be subject 
to the provisions of the Maharashtra 


Housing Board Act, 1948 and the 
Rules, Regulations and bye-laws 
thereunder for the time being in 
force. . 

22. I agree that the undertak- 


ings in the application form and 
other underakings signed by me this 
day and attached to the Tenancy 
Agreement form part of this tenancy 
agreement.” 

11. The relevant words of the 
undertaking read as follows:— 


“This is to record that I, R. G. 


Manjire have been allotted by the- 


Maharashtra Housing Board tene- 
ment No. 1916 in Block No, 54 at 
Government Housing Colony, Cham- 


bur with effect from 9-1-59 by vir- 
tue of my being an Industrial Worker 
and that the subsidised rent for the 
above tenement inclusive of service 
charges has been provisionally fixed 


at Rs. 27/- per month and the ser- 
vice charges have also been provi- 
sionally fixed at Rs. 6/- per month 


and are liable to be increased. I re- 
cord that I have agreed and under- 
taken to pay the rent and service 
charges including water tax and 
other charges as may be from time 
time be levied and/or fixed by or on 
behalf of the Board to accept its de- 
cision as final and binding. I have 
also agreed and bound myself to pay 
to the Board the excess being the 
difference between the present and 
the revised rate of rent and service 
charges from the date of allotment 
on receipt of such intimation from or 
on behalf of the Estate Manager, 


‘fixed on the basis 


A.UR, 


Maharashtra Housing Board, Bombay 
and to accept the revised rate of rent 
and service charges for the future as 
well.” 


12. Initially the question which 
was canvassed before us and falls for 
our determination is whether the 
Board was entitled to charge enhanc- 
ed rent as per the terms of the Re~ 
gulations, the agreement and the 
undertaking on the ground that on 
the crossing of the wage limit men- 
tioned in Regulation 7 the tenant 
became liable to pay enhanced rent 
as soon as he crossed the maximum 
wage limit, The High Court has 
taken the view that the Regulations 
are not statutory Regulations and 
have not the force as such. But this 
seems to be contrary to the decision 
of this Court in Sukhdev Singh v. 
Bhagatram Sardar Singh Raghuvanshi 
(1975) 3 SCR 619: (AIR 1975 SC 1331). 
For the decision of the point at 
issue, however, it will not make any 
difference. No Regulation clearly pro- 
vides the effect of crossing the 
maximum limit of family income. As 
per Regulation 4 tenements in Class 
(i) or in Class (ii) can be let out at 
such subsidised rents as Government 
may by special orders fix or at the 
economic rent calculated in accord- 
ance with the formula decided by 
Government from time to time. Dif- 
ferent subsidised rents reducing or 
enhancing the amount of subsidy can 
be fixed by the Government from 
time to time. But one thing is clear, 
even in absence of any specific Regu- 
lation in that regard. that on the 
crossing of the maximum wage limit. 
the industrial worker shall not be 
entitled to continue in the tenement 
let out to him on the subsidised rent 
of the income 
limit-as per Regulation 7. Out of the 
consequences mentioned hereinafter, 
either one or the other may follow. 
He may cease to be a tenant unless 
and until the tenement is allotted to 
him on the basis of the increased 
wage limit or he may beliable to pay 
the economic rent or full economic 
rent on the crossing of the wage 
limit. Even assuming that this re- 
sult does not automatically follow. on 
the general principles of law in ab- 
sence of a clear Regulation being 
there, the tenancy could be terminat- 
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ed by one month’s notice as 
Cl. (17) of the agreement. 


13. The terms of the agreement 
and the undertaking are also ambi- 
guous and not clear enough to entitle 
the Board to claim enhanced renz 
from an industrial worker on his 
crossing the particular wage limit. 
The terms are capable of an inter- 
pretation which may be favourable 
either to the Board or to the indus- 
trial worker, The High Court has 
interpreted them in favour of the 
former, Although we are not prepar- 
ed to say that the interpretation put 
by the High Court is necessarily 
wrong, because, of the ambiguity af 
the language, as we shall presently 
show, we do not propose to rest ouw 
judgment on such interpretation cf 
the terms only. Cl. (2) of the agree- 
ment is concerned with increase in 
the monthly rent and other charges 
as the Board may consider fit cr 
expedient to impose “on account cf 
any increase in such’ rates, taxes, ces- 
ses or other service charges or on 
account of any additions and/or alte- 


Raghunath v. Competent 
per 


rations to or any conveniences pro- 
vided at the said premises or tke 
building in which the same are 
situate.” The said clause does nct 


cover a case of increase of rent by 
reduction of subsidy on the grourd 
of increase in the wage Limit. Clause 
(18-A) provides that the tenancy shail 
cease as soon as the tenant ceases to 
be an industrial worker. But then 
Cl. (18-B) requires him to give cer- 
tain information including a detailed 
information about his total month _y 
family income. The purpose of this 
requirement obviously is to find out 
whether a particular: industrial worker 
has crossed the wage- limit, if s», 
when. Yet, as a follow up action, ro 
clear clause is to be found in tke 
agreement providing for reduction of 
subsidy and increase of rent on the 
crossing of a particular wage limit. 


14. Similarly the phraseology of 
the undertaking which we have ex- 
tracted ahove is also too vague and 


ambiguous to enable us to say 
that that by itself can undoukt- 


edly lead to the conclusion that 
the Board could enhance the rent con 
the crossing of the wage limit by an 
industrial worker. It is no doubt 
true that the undertaking mentions 
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that the rent fixed was provisional 
and that the worker undertook to pay 
the rent and service charges as may. 
from time to time be levied and fix- 
ed by and on behalf of the Board. 
But in the sentence -following the 
said words the use of the expression 
“date of allotment” created the diffi- 
culty in our straightway accepting 
the interpretation put by the High 
Court as correct, It appears to us 
that the wordings in the undertaking 
are capable of the meaning that the 
subsidised rent originally fixed was a 
provisional one. It could be increas- 
ed and enhanced by the Board even 
from the date of allotment and the 
industrial worker would be liable to 
pay the same. But we remained 
curious to know as to why a clear 
provision was not made either in the 
Regulations-or in the agreement and 
the undertaking to say, as obviously 
it could be done, as to what will be 
the consequences which would follow 
when an industrial worker crossed 
the maximum wage limit; Mr. Sanghi 
for the appellants and M/s. S. T. De- 
sai and V. S. Desai for the. respon- 
dents Board and State of Maha- 
rashtra endeavoured to put interpre- 
tations which were favourable to 
their respective clients. But feeling 
some difficulty in accepting either of 
the two rival contentions to our satis- 
faction, we proceeded to examine 
further the additional submissions 
made on behalf of the Board. And 
that to our mind put the matter be- 
yond any doubt. 


15. Our attention was drawn to 
letter No, 5/24/62-HI dated the 20th 
April, 1966 written by the Govern- 
ment of India, Ministry of Works, 
Housing and Urban Development to 
the Housing Secretaries of all Gov- 
ernments drawing their attention to 
the earlier letter dated the 19th Janu- 
ary, 1966 of the Government of 
India, the relevant portion of which 
says— 


“that the recommendation of the 
Housing Ministers’ Conference’ held 
at Chandigarh in December, 1964, re- 
built 
under the subsidized Industrial Hous- 
ing Scheme by.allottees on their cross- 
ing the wage-limit of Rs. 350/- per 
month, has been considered further by 
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the Government of India and the 
following decisions have been taken:— 


fi) An eligible worker, so long as 


he remains as industrial worker, may- 


be allowed to retain the house al- 
lotted to him even after crossing the 
prescribed wage limit of Rs, 350/- 
p.m, till he reaches the wage limit of 
Rs. 500/- p.m. i 

(ii) No worker who has crossed the 
wage limit of Rs. 500/- p.m. should 
be allowed to retain the house from 
the date his wages exceed the above- 
mentioned limit, 

(iii) Workers, who cross the wage 
limit of Rs, 350/- p.m. should not be 
allowed to retain the houses on the 
full subsidized rent. In their case the 
element of subsidy in rent should be 
gradually reduced and they should 
be required to pay additional charges 
over and above the subsidized 
as follows:— 

Wage group of Workers 


(1) Rs, 351/- to Rs. 425/- |] 40% & 80% of the in- 

per month terest charges on the 

| subsidy for construc- 

(2) Rs. 426/. to Rs, 500/- 1 tion of the house, res- 
per mont : pectively.” 


Paragraphs (3) and (5) of the letter 


Additional charges 


dated the 20th of April, 1966 state 
further as follows: | 
"(3) These workers, who having 


crossed the wage limit of Rs. 350/- 
p.m. are entitled to’ pay subsidized 
rent for a period of three months in 
accordance with the instructions con- 
tained in this Ministry’s letter No. 
5/1/1964-HI, dated the 30th April, 
1964, may be allowed to avail of this 
concession for the above-mentioned 
period of three months only and 
thereafter they will be required to 
pay additional charges as indicated in 
sub-para 1 (iii) above. 

(5) The State Governments are re- 
quested to take further action in 
pursuance of the above decision.” 

16. Pursuant to the letter afore- 
said the State Government wrote to 
the Board, a letter dated the 8th 
July, 1967 stating therein:— 

“I am directed to state that tene- 
ments constructed under the Subsidiz- 
ed Industrial Housing Scheme are al- 
lotted to industrial workers whose 
monthly income does not exceed rupees 
350/-. It was however pointed out by 
the Accountant General, Maharashtra, 
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rent, - 


A.I. R. 


Bombay, that certain industrial 
workers who had crossed the income 
limit, of Rs. 350/- per month were 
being charged subsidized rent by the 
Board. In the absence of any clear 
and specific provisions it was all along 
assumed that the income limit laid 
down under the Scheme is to be en- 
forced only at the time of initial al- 
lotment. . 


2. The question of eviction of 


workers who had crossed the pre- 
scribed wage limit of Rs. 350/ per 
month was discussed in the 8th 


Housing Ministers Conference held at 
Chandigarh in December, 1964 and as 
a result the Government of India 
have directed the State Government 
to take action in pursuance of the de- 
cision contained in their letter No. 
5/24/62/HI, dated the 20th April, 1966 
(copy enclosed). : 


3. The instructions contained in the 
Government of India’s letter referred 
to above, have been examined and it 
has now been decided by Govern- 
ment as follows:—— 


(i) The industrial workers who have 
crossed the wage limit of Rs. 350/- 
but whose wages do not exceed 
Rs. 500/ should be charged additional 
rent over and above the subsidized 
rent in accordance with the decisions 
contained in the Government of 
India letter from the said date, as 
follows, after giving them due no- 
tices as required under the Regula- 
tions. 


Wage group of Workers 


(1) Rs. 351/- to Rs. 425). pox & 80% of the in- 

p. m. terest charges on the 

| subsidy for construc. 

' tion of the house res” 
pectively. 


Additional charges 


2) Rs. 426/- to Rs. 500}- 
p.m. 


(ii) The industrial workers who 
have crossed income limit of Rupees 
500/- p.m. on 20th April, 1966, or 
from a subsequent date, should be 
charged economic rent from this date. 
Arrangements may however, be made 
to provide them accommodation under 
the Middle Income Group Housing 
Scheme, to the extent possible and 
in the event of their refusing to pay 
economic rent or agreeing to shift to 
the tenements provided for them 
under the Middle Income Group Hous- 
ing Scheme, necessary steps for evic~ 
tion should be taken.” 
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-17. It appears pursuant to the 
direction of the State Government 
contained in their letter dated the 
8th July, 1967, notices started be- 
ing given to the various industrial 


workers, Of course, the notices 
which were given to the appellants 
were after great delay of about more 
than five years. Nonetheless the de- 
mand made in the notices is in ac- 
cordance with the said direction of 
the State Government.. 


18. Section 73A of the Act pro- 
vides: 

“The State Government may give 
the Board such directions as in its 
opinion are necessary or expedient 
for carrying out the purposes of this 
Act, It shall be the duty of the Board 
to comply with such directions.” 

It is manifest that the directions 
given by the State Government in 
their letter dated the 8th July, 1967 
would be squarely covered by the 
provision of law aforesaid and the 
Board was obliged to comply wita 
it, The direction was in no _ sense 
either contrary to the Regulations cr 
tc the terms of the agreement and 
the undertaking. On the other hand, 
it was for the purpose of removing 
the ambiguity which had remained 
in them. It was quite fair and rea- 
sonable to reduce the subsidy and de- 
mand the enhanced or the economic 
rent, as the case may be, on the 
crossing of a particular wage limit. 
Appellant No. 1 had crossed that 
wage limit before the 20th of Aprl, 
1966. Demand of enhanced rent on 
and from that date was in no way 
contrary to the law, the Regulations 
and the terms of the agreement and 
the undertaking. It was within tne 
power of the State Government to 
give the direction charging the en- 
hanced rent from a back period as 
and when the maximum wage limit 
had been crossed by a particular in- 
dustrial worker, of course, giving him 
the concession -of three months period. 
Mr. Sanghi’s contention that no ce- 
mand for enhanced rent or economic 
rent in respect of a period prior to 
the giving of the notice could be made 
is not sound and hence not accept- 
able to us, It must be emphasised, 
as we have already indicated above, 
that the industrial worker was not 
entitled to insist to continue in the 
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tenancy on a particular subsidized 
concessional rate of rent which had 
been initially fixed on the basis of 
his being below the wage limit of 
Rs. 350/- per month in relation to 
his: family income. 


19. For the reasons stated above, 
we affirm the decision of the High 
Court although on a somewhat dif- 
ferent basis and dismiss this appeal. 
In the circumstances, however, we 
shall make no order as to costs. 

Appeal dismissed. 
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N. L. UNTWALIA AND V. D, 
TULZAPURKAR, JJ. 


Shri Nihal Chand, Appellant v. 
Shri Kalyan Chand Jain, Respondent. 

Civil Appeal No. 743 of 1977, D/- 
15-11-1977. 

Delhi Rent Control Act (59 of 
1958), S. 14A (1) read with Sec. 25B 
(as inserted by Delhi Rent Control 
(Amendment) Ordinance, 1975) — 
Govt, servant required by general 
order much before retirement to va- 
cate Govt. accommodation on pain of 
payment of penal licence fee on 
ground of owning residential accommo- 
dation in New Delhi — He could 
avail of speedy remedy under S. 25B 
even after retirement, on insertion of 
that section. Civil Revn. No, 562 of 
1976, D/- 6-12-1976 (Delhi), Reversed. 


The object of S. 14A is to confer a 
right on Govt, servants in occupation 
of Govt. accommodation to recover 
“immediate possession of the premises” 
belonging to them and which are in 
possession of their tenants provided 
they are required to vacate Govern- 
ment accommodation in their occupa- 
tion by a general or special order. On 
plain reading of the section it will 
appear clear that such a right is “to 
accrue” to a landlord on his satisfy- 
ing the following conditions: (a) such 
a landlord must be in occupation of 
a residential accommodation allotted 
to him by the Central Government or 
any local authority; and (b) such a 


*(Civil Revn. No. 562 of 1976, D/- 
6-12-1976 (Delhi)). 
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landlord must have been required to 
vacate such residential accommodation 
or in. default to incur certain obliga- 
tions by any general or special order 
made by that Government or autho- 
rity on the ground that he owns in 
the Union Territory of Delhi a resi- 
dential accommodation either in his 
own name or in the name of his wife 
or dependant child. It is also clear 
that, to such a landlord, who satis- 
fies the aforesaid conditions, the 
right to evict his tenant accrues “on 
or from the date of such order” 
(meaning the general or special order 
by which he is required to vacate or 
in default he incurs certain obliga- 


tions), The crucial words are “on or 
from the date of such order” with 
the result that the cause of action 


accrues to the landlord on the date 
when he is served with the general 
or special order requiring him to va- 
cate or incur obligations, though the 
speedy remedy to secure possession 
on that cause of action could be said 
to have been made available to him 
only with the coming into force of 
the Ordinance No. 24 of 1975. 

(Para 7) 


Where a Govt. servant in occupa- 
tion of residential accommodation al- 
lotted to him by the Central Govern- 
ment was required by a general 
order to vacate the same or to incur 
obligation of payment of penal li- 
cence fee on the ground that he 
owred residential accommodation in 
the Union Territory of New Delhi, 
much before his retirement, he could 
validly apply for eviction of his ten- 
ant under S. 25B when it came to be 
inserted even though he happened to 
have retired at the time of applying. 
Such case could not be considered to 
be a case where the right to evict 
has accrued to a Government servant 
landlord simultaneously with or after 
his retirement. It is clear that upon 
service of the general order upon the 
landlord, a right accrued to him under 
S. 14A though, the speedy remedy 
contemplated under S. 25B, became 
available to him after the Ordinance 


of 1975 came into force. Civil Revi- 
sion No, 562 of 1976, D/- 6-12- 
1976 (Delhi), Reversed. (Para 9) 


M/s. Sardar Bahadur Saharya and 
Vishnu Bahadur Saharya, Advocates, 
for Appellant; M/s. Radha Krishna 


A.LR. 


Makhija, S. K. Mehta and P. N, Puri, 
Advocates, for Respondent. 


TULZAPURKAR, J.:— This appeal 
by. special leave is directed against the 
judgment and order dated Dec. 6, 
1976 of the Delhi High Court dismiss- 
ing the appellant-landiord’s applica- 
tion for eviction under Sec. 14A (1) 
read with 5. 25B of the Delhi Rent 
Control Act 1958, which provisions 
were inserted therein by Delhi Rent 
Control (Amendment) Ordinance, 1975 
(No. 24 of 1975) subsequently re- 
placed by the Delhi Rent Control 
(Amendment) Act No. 18 of 1976. 


2. The appellant-landlord being 
a Government servant was at the 
material time in occupation of a resi- 
dential accommodation bearing No. 
B-11/791, situated at Lodhi Cclony, 
New Delhi, the same having been al- 
lotted to him by the Central Govern- 
ment. It appears that he owns a two 
and a half storied residential house 
bearing No. F-43, Green Park, New 
Delhi, in his own name. In 1968 the 
appellant-landlord let- out the first 
floor of his said house to the respon- 
dent for residential purposes cn a- 
monthly rent of Rs. 300/- which was 


later on increased to Rs, 400/- per 
month, exclusive of electricity and 
water charges. By a general order 


dated Sept. 9, 1975, the Government 
of India, Ministry of Works and 
Housing, Directorate of Estates, took 
a decision, in supersession of all pre- 
vious orders on the subject, that Gov- 
ernment servants who have or own 
houses at the place of their posting, 
within the limits of any local or ad- 
joining municipality, should be re- 
quired to vacate Government accom- 
modation allotted to them, within 
three months from the ist of Octo- 
ber, 1975 and that in default of their 
vacating Government accommodation 
by December 31, 1975, they should 
be charged enhanced licence fee at 
the market rates. Pursuant to this 
decision, by a general order dated 
September 30, 1975, issued by the 
Cabinet Secretariat, Government of 
India, all officers and members of 
the staff who owned houses in their 
own names or in the: names of their 
families and were occupying Govern- 
ment accommodation were called upon 
to vacate the Government accommo- 
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dation within three months with ef- 
fect from October 1, 1975, failing 
which they were informed that they 
would be charged market rent after 
such date. Copies of this order were 
circulated to all Offices and Branches 
at Headquarters and all outstation of- 
fices for information and in particu- 
lar a copy was also forwarded to the 
appellant-landlord who happened to 
be the Accounts Officer, Pay and Ac- 
counts Office, Dept. of Supply, Gov- 
ernment of India. In view of this 
order dated September 30, 1975, the 
appellant-landlord-on December 19, 
1975 filed an application under Sec- 
tion 14A (1) read with Sec. 25B of 
the Delhi Rent Control (Amendment) 
Ordinance, 1975 (No. 24 of 1975) for 
eviction of the respondent-tenant from 
the first floor of house No. F-43 
Green Park, New Delhi, on the 
ground that he had been asked to va- 
cate the Government accommodatior. 
-on account of his owning a house ir. 
the Union Territory of Delhi anc 
had incurred an obligation to pay pe- 


nal licence fee in default, In res- 
ponse to the summons served upon 
him in accordance with the Third 


Schedule under Sec. 25B (2) of the 
said Ordinance the respondent-tenant 
filed on January 16, 1976 an applica- 
tion supported by a detailed affida- 
vit, seeking leave to contest and de- 
fend the case on several grounds. 
First, it was contended that the sum- 
mary procedure provided under Sec- 
tion 25B was available not for an ap- 
plication filed under Sec. 14A‘(1) but 
only for an application seeking evic- 
tion on ground of personal bona fide 
requirement under S. 14 (1) (e) of the 
Delhi Rent Control Act. Secondly, :t 
was contended that even otherwise 
since according to the landlord’s own 
showing he had retired from Goverr- 
ment service on November 30, 1975 
and was, therefore, liable to vacate 
the Government accommodation, tke 
application under S. 14A (1) was not 
maintainable: in other words, Secticn 
14A (1) was not meant for a retired 
Government servant or a Govern- 
ment servant who was transferred 
outside Delhi. Thirdly, it was con- 
tended that the application seeking 
his eviction was not filed bona fide 
inasmuch as the appellant-landlo-d 
had earlier filed an application No. 
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497 of 1975 seeking respondent’s evic- 
tion from the premises on the ground 
of bona fide personal requirement 
under S. 14 (1) (e) which had been 
dismissed by the Additional Rent 
Controller on Dee. 17, 1975 inasmuch 


‘as his requirement could not be con- 


sidered to be bona fide. Fourthly, it 
was contended that the application for 
eviction was wholly mala fide because 
the premises were let out initially at a 
rent of Rs. 300/- per month which was 
increased to Rs. 350/- per month with 
effect from October 1, 1971 and there- 
after it was further increased to 
Rs. 400/- per month and further be- 
cause when the ground-floor premises 
of the house in question had fallen 
vacant on two occasions prior to the 
filing of the application, the landlord 
instead of himself occupying the said 
premises, had let out the same at 
higher rents. The appellant-landlord 
refuted these contentions and ex- 
plained the circumstances why he 
had let out portions of his house after 
these had fallen vacant during the 
pendency of his earlier eviction-ap- 
plication and prior to his filing . the 
instant application, 


By his order dated. August 11, 
1976, Shri R. K. Sain; Rent Control- 
ler, Delhi, negatived all the conten- 


- tions that were urged by the res- 


pondent-tenant, rejected his prayer 
for granting leave to contest and de- 
fend the proceedings and passed an 
order for eviction against him. under 
Section 14A of the Act directing the 
respondent to deliver vacant posses- 
sion of the premises in his occupa- 
tion to the appellant-landlord within 
two months from the date of the 
order. The Rent Controller took the 
view that the summary procedure 
under S, 25B had been made applic- 
able to applications under Sec. 14A 
when Ordinance No. 24 of 1975 was 
replaced by Amending Act 18 of 1975 
with retrospective effect, that Section 
14A (1) was available to the appel- 
lant-landlord notwithstanding his re- 
tirement from service on November 
30, 1975-inasmuch as the documents 
on record clearly showed that he had 
been called upon to vacate the Gov- 
ernment accommodation not because 
of his retirement but on the ground 
of his owning a house in the Union 
Territory of Delhi and that the cause 
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of action aeerued to him on Septem- 
ber 30, 1975 when he was served 
with the general order of that date. 
He also took the view that the dis- 
missal of the earlier petition under 
Section 14 (1) (& had no bearing on 
the instant application for eviction 
because the instant application was 
based on a different cause of action 
requiring different set of facts to be 
proved which the appellant-landlord 
had proved in the ease and according 
to him further the cireumstances put 
forward by appellant-landlord explain- 
ing why he had let out portions of 
the house in question prior to the 
coming into force of the Ordinar.ce 
and prior to his filing the instant ap- 
plication had no bearing on the issue 
involved in the case, Since according 
to him the appellant-landlord had 
satisfied or fulfilled all the conditicns 
of S. 14A and since the respondent- 
terant had not made out any case 
for the grant of leave to contest the 
proceedings, the Rent Controller re- 
fused leave to contest the case to 
the respondent and passed the evic- 
tion order in favour of the appel- 
lant-landlord. 


3. Feeling aggrieved by the Rent 
Controller’s order the respondent-ten- 
ant preferred a Revisional Applicaticn 
(C.R.A. 562 of 1976) to the Delhi 
High Court. This revisional applica- 
tion was heard along with a group of 
other similar revisional applications 
and all these were disposed of by a 
common judgment by the High Couzt 
on December 6, 1976 since they rais- 
ed certain common questions, parti- 
cularly the question as to the cir- 
cumstances in which leave should ke 
granted to a tenant under sub-s. (5) 
of S. 25B of the Delhi Rent Control 
Act 1958 as amended by Act 18 cf 
1976. So far as the respondent’s re- 
visional application was concerned, 
the only contention urged on his be- 
_ half and which found favour with 
` the High Court was that Sec. 14A (1) 
would not be available to a landlord 
who was an allottee of the Govern 
ment accommodation and whose al- 
lotment was liable to be cancelled by 


virtue of his retirement from ser- 
vice or transfer outside Delhi. Tha 
High Court pointed out that the pro- 
vision of S, 14A (1) as also the sum- 


mary procedure provided under Sec- 
tion 25B of the Act were extraordi- 
nary provisions intended to ensure 
expeditious eviction of tenants who 
were in occupation of residential ac- 
commodation owned by such allottees 
of Government accommodation who 
were required to vacate by virtue of 
ownership of such accommodation, 
that these provisions were intended 
to deal with hard cases and that no 
landlord should be permitted to take 
undue advantage thereof if he was 
required to vacate Government ac- 
commodation by virtue of his retire- 
ment or transfer. On the facts of the 
case, the High Court took the view 
that the appellant was not entitled to 
invoke the provision of Sec. 14A (1) 
of the Act inasmuch as even before 
the application for eviction was filed 
he had already retired from service 
and was on that account liable to va- 
cate the Government accommodation. 
In this view of the matter, the High 
Court allowed the revisional applica- 
tion, set aside the Rent Controller’s 
order and dismissed the application 
for eviction filed by the appellant- 
landlord, leaving the parties to bear 
the respective costs throughout. It is 
this order passed by the High Court 
on December 6, 1976 that has been 
challenged by the appellant-landlord 
before us. 


4. Mr. Saharya, counsel for the ap- 
pellant-landiord, raised two or three 
contentions before us in support of 
the appeal, In the first place he con- 
tended that S. 14A (1) merely speaks 
of “a landlord, who being a person 
in occupation of any residential pre- 
mises allotted to him by Central 
Government or any local authority” 
and does not refer to a Government 
servant as such who is in occupation 
of a residential accommodation al- 
lotted to him by Central Government 
Or any local authority and as such it 
covers the case of a non-Govt. ser- 
vant, as for instance a Law Officer, 
being in occupation of Government 
accommodation and in whose case the 
concept of retirement from service or 
transfer outside Delhi would be in- 
appropriate and irrelevant and, there- 
fore, it cannot be said that cases of 
Government servants required to va- 
cate Government accommodation on 
account of retirement or transfer 
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would be outside the purview of the 
section, Secondly, he urged that the 
view taken by the High Court that 
Government servants who are re- 
quired to vacate the Government ac- 
commodation on account of retire- 
ment or transfer would be outside 
the purview of the section is unwar- 
ranted and unsustainable on a pro- 
per construction of the section. 
Thirdly, he contended that on the 
facts in the present case, the appel- 
lant-landlord though he retired from 
service on November 30, 1975 was 
in terms called upon to vacate the 
Govt, accommodation not on account 
of his retirement but on the ground 
that he owned in his own name 
a residential accommodation in the 
Union Territory of Delhi and that he 
was called upon to pay, and he did 
pay for some time, the penal licence 
fee for retaining the Government ac- 
commodation beyond December 31. 
1975 and as such it should have 
been held that S. 14A (1) was avail- 
able to him and had been properly 
availed of by him. He urged that 
the Rent Controller was right in his 
view that the appellant-landlord had 
satisfied all the requirements and 
conditions of S. 14A (1) and was en- 
titled to an eviction order in his fa- 
vour. 2 


5. On the other hand, Mr. Makhija 
counsel for the respondent-tenant, 
supported the view taken by th2 
High Court for the reasons indicated 
by it in its judgment. Relying upon 
a letter dated September 9, 1976, 
addressed by the Assistant Director cf 
of Estates to the Assistant Director, 
Cabinet Secretariat, copy of whica 
was forwarded to the appellant-lanc- 
lord (being Annexure ‘D’ to ap- 
pellant’s affidavit filed in support of 
the special leave petition appearing at 
page 94 of Vol. I of the record) ke 
contended that the allotment of Gov- 
ernment accommodation in favour of 
the appellant-landlord had been can- 
celled with effect from January 31, 
1976 after the expiry of the conces- 
sional period of two months admissi- 
ble to him under the rules on his rə- 
tirement from service on November 
30, 1975 and, therefore, it could not 
be said that the appellant was rə- 
quired to vacate Government accom- 
modation on the ground of his own- 
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ing residential accommodation in. the 
Union Territory of Delhi pursuant to 
the order dated September 30, 1975 
under which his allotment would 
have been cancelled with effect from 
December 31, 1975. He, therefore. 
urged that the Rent Controller’s view 
had been rightly reversed by the 
High Court. 


6. Since the question raised before 
us primarily pertains to proper con- 
struction of the provisiom contained: 
in S. 14A (1), it would be desirable 
to set out the said provision which 
runs thus: 


“14A. Right to recover immediate 
Possession of premises to accrue to 
certain persons.— (1) Where a land- 
lord who, being a person in occupa- 
tion of any residential premises al- 
lotted to him by the Central Gov- 
ernment or any [local authority is re- . 
quired, by, or in pursuance of, any 
general or special order made by 
that Government or authority; to 
vacate such residential accommodation 
or in default, to incur certain obli- 
gations, on the ground that he owns, 
in the Union Territory of Delhi a 
residential accommodation either in 
his own name or in the name of his 
wife or dependent child, there shall 
accrue, on and from the date of 
such order, to such landlord notwith- 
standing anything contained else- 
where in this Act or im any other 
law for the time being in force or in 
any contract (whether express or Ïm- 
plied), custom or usage to the con 
trary, a right to recover immediate 
possession of any premises Tet out 
by him.” ; 


7. At the outset it. may be stated 
that initially the aforesaid provision 
as also Chapter MIA, comprising 
Ss. 25A to 25C dealing with sum- 
mary trial of certaim applications 
were introduced im the Delhi Rent 
Control Act, 1958 by means of Delhi 
Rent Control (Amendment) Ordin- 
ance No. 24 of 1975, which came 
into force on December, 1, 1975. Sub- 
sequently, the said Ordinance was. re- 
placed by the Delhi Rent Control 
(Amendment) Act 18 of 1976. This 
Amending Act. was put. em the Star 
tute Book om February 9, 1976 but - 
by virtue of sub-s. (1) it “shalt be 
deemed to have come inte: force on 
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December 1, 1975” i.e, the date of 
the enforcement of the Ordinance. 
The Statement of Objects and Rea- 
sons accompanying the Amending 
Bill (No, XII of 1976) clearly brings 
out the fact that the said amend- 
ment was necessitated because of the 
Central Government’s decision taken 
on September 9, 1975 that a person 
who owns a house in his place of 
work should vacate the Government 
accommodation allotted to him on or 
before December 31, 1975; in other 
words, a speedy and expeditious re- 
medy was provided to such a person 
to evict a tenant from his own 
house if he was required to vacate 
Government accommodation by or 
pursuant to a general or special 
order of the Government on the 
ground of his owning a residential 
accommodation in the Union Territory 
of Delhi. The object of Section 14A 
is thus to confer a right on certain 
landlords to recover “immediate pos- 
session of the premises” belonging to 
them and which are in possession of 
their tenants provided they are re- 
quired to vacate Government accom- 
modation in their occupation by a 
general or special order. On a plain 
reading of the section it will appear 
clear that such a right is “to accrue” 
to a landlord on his satisfying the 
following conditions: (a) such a land- 
lord must be in occupation of a re- 
sidential accommodation allotted to 
him by the Central Government or 
any local authority; and (b) sucha 
landlord must have been required to 
vacate such residential accommodation 
or in default to incur certain obliga- 
tions by any general or special order 
made by that Government or autho- 
irity on the ground that he owns in 
ithe Union Territory of Delhi a resi- 
dential accommodation either in his 
own name or in the name of his 
wife or dependent child. It is also 
clear that, to such a landlord, - who 
satisfies the aforesaid conditions, the 
right to evict his tenant accrues “on 
or from the date of such order” 
(meaning the general or special order 
by which he is required to vacate or 
in default he incurs certain obliga- 


tions). The crucial words are “on or 
from the date of such order” with 
ithe result that the cause of action 


acerues to the landlord on the date 
when he is served with the general 
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or special order requiring him to va- 
cate or incur obligations, though the 
speedy remedy to secure possession 
on that cause of action could be said 
to have been made available to him 
only with the coming into force of 
the Ordinance No. 24 of 1975. It. is in 
the light of these provisions that we 
will have to consider whether on the 
facts of the instant case the appellant 
landlord was entitled to invoke Sec- 
tion 14A of the Act or not. 


8. Mr. Makhija, appearing for the 
respondent-tenant, urged that ona 
plain reading of S. 14A (1) it would 
be clear that only if the landlord 
was required to vacate Government 
accommodation “on the ground that 
he owns in the Union Territory of 
Delhi a residential accommodation”, 
he would be entitled to eject a ten- 
ant and recover immediate possession 
of the premises belonging to him 
which are in the occupation of the 
tenant but if such a landlord who is 
in occupation of Government accom- 
modation is liable to vacate Govt. ac- 
commodation either on account of his 
retirement or transfer, both of which 


might have taken place before he 
has sought eviction of the tenant, 
Such a case would be beyond the 


purview of S. 14A (1) of the Act, for, 
according to him, reading S. 14A (1) 
and Ss. 25A to 25C along with Gov- 
ernmentis decision dated September 9, 
1975, which necessitated the insertion 
of the provisions in the enactment, 
it would be clear that these provi- 
sions were not intended to be used 
by a landlord who has either retired 
from service or is transferred outside 
Delhi before December 1, 1975 and 
must vacate the Government accom- 
modation on that account. He point- 
ed out that in the instant case the 
appellant-landlord had retired on Nov. 
30, 1975 long prior to the coming 
into force of the Ordinance No. 24 of 
1975 and as such he had to vacate 
the Government accommodation on 
account of his retirement. He fur- 
ther pointed out that even the ap- 
plication for eviction had been filed 
by the appellant against the respon- 
dent on December 19, 1975 long after 
he had retired from Government ser- 
vice and had incurred the obligation 
to vacate the Government accommo- 
dation on account of such retire- 
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ment. He also pointed out that if 
the letter dated September 9, 1976, 
being Annexure ‘D’ to appellant’s af- 
fidavit filed in support of the special 
leave petition (appearing at p. 94 of 
Vol. I), is seen, it will appear clear 
that the ‘allotment of Government 
premises to the appellant had been 
cancelled with effect from January 
31, 1976 after allowing concessional 
period. of two months admissible to 


him under the rules on hbis retire- 
ment from Government service on 
November 30, 1975. He, therefore, 


urged that S. 14A (1) would not be 
available to such a landlord. 


9. There appears to be some force 
in the view taken by the High 
Court that the provision of S. 14A (1) 
was not intended for Government 
servants who have retired from Gov- 
ernment service or who have been 
transferred outside Delhi and the 
provision substantially was intended 
for the benefit of such landlords who 
continue in Government service im 
the Union Territory of Delhi and 
who are required to vacate Govern- 
ment accommodation in their occupa- 
tion or in default to incur certain 
- obligations on, account of their own- 
ing residential accommodations in 
their own names or in the names of 


their wives or dependent children, 
but having regard to the peculiar 
facts which obtain in the instant 


case it is unnacessary for us to go 
into such larger question, On the 
, facts obtaining here we are clearly 


of. the view that the appellant-land- 


lord is entitled to invoke the provi- ` 


sions of S. 14A (1) notwithstanding 
the fact that he had retired from 
service with effect from November 
30, 1975. In the first place, it can- 
not be disputed that he satisfies all 
the requirements of S. 14A (1) in the 
sense that he is a landlord who is in 
occupation of a residential accommo- 
dation allotted to him by the Cen- 
tral] Government and that long be- 
fore his retirement on November 30, 
1975, he was, by general order dated 
September 30, 1975, issued by the 
Government, required to vacate that 
accommodation on or before Dec. 31, 
1975 or in default to incur an obliga- 
tion by way of payment of penal 
licence fee on the ground that he is 


owning a residential accommodation’ 


Nihal Chand v. Kalyan Chand 


(Tulzapurkar J.) {[Prs. 8-9] S.C. 265 


in his own name in the Union Terri- 
tory of Delhi. It is true that the provi- 
sions of S. 14A (1) and the speedy re- 
medy available under S, 25-B came 
to be inserted in the Delhi Rent Con-, 
trol Act; 1958 with effect from Dec. 1,} 
1975 and naturally, therefore, he 
made an application for eviction on 
December 19, 1975, but, as pointed 
out earlier, to a landlord who satis- 
fies the requirements of S, 14A (1) the 
cause of action arises or the right to. 
evict his tenant accrues ‘on or from, 
the date of the order’ that may be, 
served upon him whereby he is re- ' 
quired to vacate the Government 
accommodation or in default to incur 
the liability to pay higher penal 
licence fee on the ground that he 
owns a residential accommodation in 
his own name in the Union Territory 
of Delhi. In the instant case, admit- 
tedly, -pursuant to Centra] Govern- 
ment’s decision taken in that behalf 
on September 9, 1975, a general order, 
requiring him to‘vacate the Govern- 
ment accommodation or in default to 
incur obligation of payment of penal 
licence fee on the ground that he owns 
residentia] accommodation in his own 
name in the Union Territory of Delhi, 
was served upon the appellant-land- 
lord on September 30, 1975, which 
was much before his retirement, which 
took place on November 30, 1975, In 
other words when the cause of action 
arose or the right to evict his tenant 
accrued to him the appellent-landlord 
was very much in service. This is not 
a case where the right to evict has 
accrued to a Government servant 
landlord simultaneously with or after 
his retirement, It is thus clear that 
upon service of such general order 
dated Septerhber “30, 1975, úpon thel 
appeilant-landlord, a right accrued to 
him under S. 14A of the Act, though 
as said earlier, the speedy remedy 
contemplated under S. 25B, became 
available to him after the Ordinance 
No. 24 of 1975 came into force. Apart 
from service of this general order, it 
was not disputed before us that by 
letter dated January 14, 1976 enhanc- 
ed licence fee at the market rate. 
namely, at the rate of Rs. 520/- per 
month in place of Rs. 54/- per month, 
which was payable by the appellant- 
landlord to the Government upto 
December 31, 1975, was actually de- 
manded by the Government from the 
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appellant-landlord and the appellant- 
landlord has not only incurred this 
Obligation but has fulfilled this obliga- 
tion for a few months by paying the 
licence fee at the enhanced market 
rate. The letter dated September 9, 
1976, on which strong reliance was 
placed by Mr. Makhija, contains rather 
contradictory averments. It is true 
that in this letter it has been stated 
that the allotment of the Government 
accommodation in favour of the appel- 
lant-landlord shall be deemed to have 
been cancelled with effect from Janu- 
ary 31, 1976, that is to say, after 
allowing the concessional period of 
two months admissible to him under 
the rules after his retirement from 
Government service on November 30, 
1975; but by the same letter the ap- 
pellant-landlord has been informed 
that he is liable to pay enhanced 
market licence fee “with effect from 
January 1, 1976 being a house-owner”. 
In other words, even by this letter 
dated September 9, 1976 enhanced 
market licence fee is claimed from the 
appellant-landlord with effect from 
January 1, 1976, which could only be 
on the basis that he was called upon 
to vacate the premises on or before 
December 31, 1975 pursuant to the 
general order dated September 30, 
1975 which was served upon him. It 
was faintly argued by Mr. Makhija 
that the demand for enhanced licence 
fee with effect from January 1, 1976 
made by the Government by this 
letter must be by mistake because in 
the main body of the letter it has been 
recited that the allotment of the Gov- 
ernment premises in favour of the 
appellant is deemed to have been can- 
celled with effect from January 31, 
1976, It is not possible to accept this 
contention of Mr. Makhija and it ap- 
pears to us that the reference to 
deemed cancellation of the allotment 
of the appellant with effect from 
January 31, 1976 is a mistake in view 
of the Government’s decision of Sep- 
tember 9, 1975 and the contents of the 
general order dated September 30, 
1975. In any case the letter dated Sep- 
tember 9, 1976 on which reliance has 
been placed by Mr. Makhija is self- 
contradictory and can be of no avail 
to show that the appellant was re- 
quired to vacate the premises on 


account of retirement- and not on 
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ground of his owning residential 
accommodation in the Union Territory 
of Delhi, especially, in view of the 
general order dated September '30, 
1975 that was served upon the appel- 
lant-landlord. . 

19. Having regard to the above dis- 
cussion we are clearly of the view 
that the appellant-londlord was en- 
titled to invoke the provision of 
S. 14A of the Act and, therefore, the 
decision of the Rent Controller was 
right. We accordingly allow the ap- 
peal and set aside the order of the 


High Court and restore that of the . 


Rent Controller. In the circumstances 
of the case there will be no order as 
to the costs. 

Appeal allowed. 


AIR 1978 SUPREME COURT 7266 
(From: ILR (1973) Guj 378) 
N. L. UNTWALIA AND 
P. N. SHINGHAL, JJ. 

State of Gujarat and another, Ap- 
pellants v. Sankalchand Khocidas 
Patel (dead) by L.R’s, Respondents. 

Civil Appeal No. 177 of 1973, D/- 
9-11-1977. 

(A) Land Acquisition Act (1 of 
1894), Ss. 6, 54 — Appeal to High 
Court — Plea whether Government 
abandoned its intention to pay com- 
pensation — Maintainability when 
raised for first time in appeal. ILR 
(1973) Guj 378, Reversed, 

Where the plea as to whether the 
State Government abandoned its in- 
tention to pay a part of the compen- 
sation to be awarded for the property 
wholly or partly out of public revenue 
was not taken in the trial Court and 
was not the subject-matter of any 
issue at the trial, it was not permissi- 
ble for the High Court in appeal to 
decide the controversy on tke said 
plea. (Para 5) 

Held on facts also that there was 
nothing on record to show that the 
State Government abandoned its in- 
tention to pay a part of the comren- 
sation, When a decision had been 
taken that compensation was to be so 
paid by the Government as required 
by the second proviso to sub-section 
(1) of S. 6 of the Act the fact that the 


LU/LU/E464/77/DVT 


1978 


same was not actually paid becaus2 
of pending litigation would not go to 
show that the government abandonei 
its intention to pay compensation. 
ILR (1973) Guj 378, Reversed. 
(Paras 6, 7. 8, 12) 
(B) Land Acquisition Act (1 cf 
1894), S. 6 — Notification — Acquisi- 
tion whether for publice purpose cr 
for company — Omission to delete unr- 
necessary words from notification — 
Effect. ILR (1973) Guj 378, Reversed. 


The fact that a co-operative society 
has executed an agreement under tke 
mistaken impression that the land hes 
been acquired for a company would 
not alter the nature of acquisitian 
when it was made clear in notifications 
under both S. 4 and S. 6 that tke 
acquisition was for public purpose. 

(Para 9) 


Further, where the words “or at the 
expense of a local body or corporaticn 
or company as the case may be” were 
not scored off from the notificaticn 
under S. 6 of the Act but it was stated 
at as many as four places in that very 
notification that the acquisition was 
for a public purpose, it was sufficient 
to show that the omission to score cff 
unnecessary words was inadvertent 
and could not justify the finding that 
the land was not acquired for a pub- 
lic purpose. ILR (1973) Guj 378, Re- 
versed, (Para 10) 


S. T. Desai, Sr. Advocate, (P. J. 
Parekh and M, N. Shroff, Advocatas 
with him), for Appellants; D. V. Patel, 
Sr. Advocate, (Miss Vasuben P. Shah, 
S. K. Dholakia and Raju Ramachan- 
dran, Advocates with him), for Res- 
pondents; Hamid Kureshi, for Inter- 
vener. 


SHINGHAL J.:——- This is an appeal 
by the defendant State of Gujarat and 
another against the appellate judg- 
ment and decree of the Gujarat Hizh 
Court dated February 17/18, 1972: 
(LR (1973) Guj 378) on a certificate 
under Art. 133 (1) (b) of the Constitu- 
tion as it stood before the Constitution 
(Thirtieth Amendment) Act, 1972. 

2 The case arose on a suit insi- 
tuted by the plaintiff Sankalchand 
Khodidas Patel on 8-2-1961, to chal- 
lenge the validity of the notificaticns 
issued by the defendant State uncer 
Ss. 4 and 6 of the Land Acquisition 
Act, 1894 (hereinafter referred to as 
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the Act) in respect of land bearing 
survey number 146, in Dariapur-Kaji- 
pur area of Ahmedabad city. The 
notification under S. 4 was issued on 
May 23, 1958, in respect of 1 acre 36 
gunthas of land. It was stated in the 
Notification that the land was likely 
to be needed for a “public purpose, 
viz., for the constructing of houses for 
New Sarvodaya Co-operative Housing 
Society Ltd. at Dariapur-Kazipur, 
Ahmedabad.” An erratum was issued 
on August 20, 1959, by which it was 
further clarified that the land was 
required for “providing housing faci- 
lities of New Sarvodaya Co-operative 
Housing Society, Ltd. for Backward 
Class People at Dariapur-Kazipur, 
Ahmedabad.” The notification under 
S, 6 of the Act was issued on August 
13, 1960, in which it was declared, 
inter alia, that the land was required 
for the “public purpose” specified in 
column 4 of the Schedule, namely, for 
providing housing facilities for the 
Backward Class people referred to 
above. The plaintiff prayed for a 
declaration that the notifications were 
illegal and null and void, and for a 
perpetual injunction restraining the 
defendants and their agents etc. from 
taking possession of the land or dis- 
turbing the plaintiff's possession. 


3. The defendant traversed the claim 
in the plaint and specifically pleaded 
that the acquisition was for a public 
purpose and that it had (as the 
acquiring body) “agreed to pay the 
amount of compensation when asked 
for to the plaintiff’, The City Civil 
Judge dismissed the suit by his judg- 
ment dated March 1, 1966. The High 
Court however allowed the plaintiff’s 
appeal, set aside the trial court’s 
decree, declared the notification under 
S. 6 of the Act to be bad in law and 
void, and perpetually restrained the 
defendants from enforcing the notifi- 
cation and from taking any further 
steps in pursuance thereof. This is 
why the State has come up in appeal 
to this Court. 


4. A perusal of the impugned iudg- 
ment of the High Court shows that 
while it decided some of the points in 
controversy against the plaintiff, it 
allowed the appeal because it took the 
view that the acquisition was not for 
a public purpose within the meaning 
of S, 6 of the Act as “the intention 
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declared by the Government to pay 
the amount of subsidy to the Addi- 
tional Special Land Acquisition Officer 
in respect of the land under acquisi- 
tion has been by necessary implication 
abandoned.” The short question for 
consideration in this appeal is whe- 
ther this finding has been arrived at 
according to the law. 


5. We have gone through the plead- 
ings of the parties and the points on 
which they were at issue in the trial 
Court. We find that while issue No. (3) 
raised the question whether the State 
Government had agreed to contribute 
towards the cost of acquisition and 
issue number (8) dealt with the ques- 
tior whether the acquisition was for 
a public purpose, a plea was not taken 
in the trial court that the defendant 
State abandoned its intention to pay 
a part of the compensation, to be 
awarded for the property wholly or 
partly out of public revenue, It was 
therefore not permissible for the High 
Court to decide the controversy on a 
plea which was not taken at all 
and which was not the subject-matter 
of any issue at the trial. There is 
nothing in the record to show that the 
parties knew that the question „of 
abandonment of the original intention 
was a point for trial, or that they 
had any opportunity to lead their 
evidence in regard to it and availed 
of that opportunity. Our attention has 
in fact been invited by Mr. Desai, on 
behalf of the appellant, to the six con- 
tentions which were raised by counsel 
for the plaintiff in the High Court, but 
none of them dealt with the question 
of abandonment. The High Court 
therefore committed an error of law 
in deciding the appeal on the finding 
of abandonment of the original inten- 
tion of the State Government to pay 
apart of the compensation to be 
awarded to the ‘plaintiff for the acqui- 
sition. 





6. Even otherwise, we find that there 
iwas no real basis for the High Court's 
ifinding -about the abandonment of the 
‘intention of the State Government to 
‘pay apart of the compensation. The 
High Court arrived at its finding on 
the basis of the documentary and parol 
evidence referred to by it in the judg- 
ment but, here again, we find that it 
committed obvious errors of law for 
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which its finding of fact cannot be 
sustained and has to be set aside. 


7. The High Court has, in this con- 
nection, referred to the “first fact” that 
even though the award of compensa- 
tion under S. 16 was ready for pub- 
lication as early as 1961, it was not 
published because the amount of sub- 
sidy in respect of which the Govern- 
ment “had declared its intention as 
evidenced by Ex, 54 had not been 
placed at the disposal of the Land 
Acquisition Officer” or the Registrar 
of Co-operative Societies, Now in so 
far as the question of non-publication 
of the award is concerned, it will be 
sufficient to say that the plaintiff did 
not base his claim on that bas‘s, so 
that the defendants had no opportu- 
nity to explain why the award was 
not published over a long period of 
time. It has however been clearly 
established on the record, and was 
within the notice of the High Court, 


. that the suit was filed on February 8, 


1961, and soon after the publication of 
the notice under S. 6 on August 13, 
1960, an order was made by the trial 
court restraining the defendants, zheir 
agents and officers from disturbing 
and obstructing the possession of the 
plaintiff and from taking over posses- 
sion of the suit land ete, No useful 
purpose could therefore be served by 
notifying the award, and there was no 
justification for arriving at the finding 
of “abandonment” simply because of 
the “non-publication” of the award. 
8. We have also gone through the 
evidence of the parties and we find 
that the staternent of Rameshchandra 
Jethalal Mehta, who was the concern- 
ed Senior Assistant in the Industries 
and Co-operative department, and 
letter Ex, 54 of the State Government, 
make it quite clear that the State 
Government had taken a clear deci- 
sion that it will contribute towards 
the cost of acquisition of the land in 
question at the rate of Rs. 5/- per 
square yard. In fact it was clearly 
stated in the letter that the State shall, 
on that basis, contribute Rs. 45,980/- 
and that the expenditure on that ac- 
count would be debitable to the head 
mentioned in the letter and would be 
met from the grants which had heen 
sanctioned in the budget. Ramesh- 
chandra Jethalal’s statement about. 
the government resolution to chat 
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effect, has not been shaken in cross- 
examination, It was therefore quite 
sufficient to prove that the Govern- 
ment did not go back upon that deci- 
sion and that the sanction did no 
lapse with the expiry of the year. H 
is another matter that, because of the 
protracted litigation, it may have be- 
come necessary for the authoritie: 
concerned to obtain a fresh order o: 


allocation of the funds for the pay ` 


ment of the government’s contribu- 
tion of Rs. 45,980/- in pursuance of it: 
decision contained in Ex. 54, but there 
is nothing on the record to show tha- 
the decision ceased to be operative 
after it had been made, or was even 
withdrawn, We do not therefore fine 
anything on the record which coule 
justify the High Court’s finding thas 
that sanction or resolution was with- 
drawn, rescinded or abandoned at an7 
time. 


9. It appears that the High Cour: 
arrived at its finding about the aban- 
donment for the further reason thas 
the agreement Ex. 104 was executed 
by the co-operative society concerned 
on June 17, 1960. It is however noc 
disputed before us that the agreemem 
was obtained under the impressioa 
that the land had been acquired for 1 
company under Part VII of the Act. 
But this was not so because it had 
been made quite clear in the notifice- 
tion Ex. 58, which was issued under 
S. 4 of the Act, that the 
was for a “public purpose” namels, 
for the construction of houses fc 
New Sarvodaya Co-operative Housing 
Society Ltd. and there was nothing t9 
show that the acquisition was fcr' 
any company, The notification unde 
S. 6 of the Act was also to the same 
effect, and in that notification it ws 
stated at four important places thet 
the land was needed for the “publi 
purpose” specified in column No. 4 
thereof. There was therefore nothirs 
in the two notifications to show thet 
the notification was for a compans, 
and there was no justification fcr 
arriving at a contrary decision mereEy 
because of the execution of agreemert 
Ex. 104 by the Society under a mi- 
taken impression. 


10. The High Court has gone on ~o 
state that as the words “or at the e=- 
pense of a local body or corporaticn 
or company as the case may be” weze 
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not scored off from the notification 
under S. 6 of the Act, the language of 
the notification supported its finding 
that the acquisition was for a com- 
pany, and not for a public purpose. It 
is true that the unnecessary words 
were not scored off, but the very fact 
that it was stated at as many as four 
places in that very notification that the 
acquisition was for a public purpose, 
was sufficient to show that the omis- 
sion was inadvertent and could not 
justify the finding that the land was 
not acquired for a public purpose but 
for a company. 


11. The High Court has made a re- 
ference to paragraph 9 of the written 
statement also in support of its find- 
ing against the defendant. Here again 
the High Court failed to appreciate 
that that averment was made in reply 
to the plaintiff's contention in para- 
graph 6 of the plaint on a question of 
law regarding the making of contri- 
bution out of public revenues or funds 
controlled or managed by a local 
authority. It was in that connection 
that the defendant stated in para- 
graph 9 of the written statement that 
the “acquiring body has agreed to pay 
the amount of compensation when 
asked for to the plaintiff.” There is 
nothing in the averment to show that 
the payment was to be made by the 
Co-operative Society and not by the 
State Government. The High Court 
lost sight of the fact that the “acquir- 
ing body” was the State, and could 
not be the Co-operative Society or 
any company. 

12. It-would thus appear that the 
High Court committed the aforesaid 
illegalities and misread the evidence 
on record in setting aside the finding 
of the trial court in favour of the 
defendant, It may be that the amount 
of compensation, which was to be paid 
by the State Government on account 
of compensation to be awarded for 
acquiring the property out of the pub- 
lic revenues, was not paid, but there 
can be no doubt that, as has been 
stated, a decision had been taken that 
is was to be so paid by the Govern- 
ment as required by the second pro- 
viso to sub-section (1) of S. 6 of the 
Act. As we have stated, the actual) 
payment was not made because of the 
protracted litigation, but the State 
Government’s anxiety to acquire the 
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land for the public purpose could well 
be appreciated from the fact that it 
has. adhered to its intention to acquire 
the land according to law, and to 
make its contribution towards the 
compensation, as and when necessary. 
The fact that the State has preferred 
the present appeal also goes to shew 
that it has not abandoned its intention 
to make the acquisition on payment of 
a part of the compensation out of 
public revenue, It may also be men- 
tioned that Mr. S. T. Desai appearing 
on behalf of the State has categori- 
cally stated at the Bar that the State 
Government will contribute Rs. 
45,980/-, from the public revenues, 
towards. compensation at the appro- 
priate time, The position would no 
doubt have been different if it had 
been shown that the Government 
hac abandoned the intention to do so 
or had decided not to pay any part of 
the compensation out of the public 
revenues, for then the requirement of 
the second proviso to sub-section (1) 
of S. 6 would not have been fulfilled 
but. as has been shown, this was 
really not so. 


13. It would thus appear that the 
High Court committed an error of 
law in interfering with the judgment 
of the trial court, The appea' is 
allowed with costs and the impugned 
judgment and decree are set aside and 
the decree of the trial court is res- 
tored. 

Appeal] allowed. 


AIR. 1978 SUPREME COURT 270 
(From: Gujarat)* 
S. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ. 

Shri Rasesh C. Choksi, Appellant 
v. The State of Gujarat and others, 
Respondents. 

Civil Appeal No. 1010 of 1977, D/- 
4-11-1977. 

Constitution of India, Art. 309, Pro- 
viso — Rules Governing the Appoint- 
ment of Registrars, Rule 23 — Inter- 
pretation of — Word “leave” in R. 23 
— Meaning of — R. 23 does not 


*(L.P.A. No. 11 of 1977 D/- 19-1-1977, 
(Guj).) 


KU/LU/E249/77/KSB 








R. C. Choksi v. State of Gujarat 


ALR. 


operate as bar to the appointment of 
a holder of Resident post to a higher 
post of Registrar when he has not 
left the service — L.P. A. No. 11 of 
1977 D/- 19-1-1977 (Guj), Reversed — 
(Words and Phrases — “Leave? — 
Meaning of). 


The import and meaning of the 
word “leave” occurring in Rule 23 has 
to be determined having regard firstly, 
to the context and setting in which it 
is used and secondly, whether it has 
been used as a noun or as a verb, be- 
cause in English language when the 
word is used as a noun and also as a 
verb its meanings would differ. 

(Paras 10, 11) 

The word “leave” used in rule 23 
has been used not as a noun but as a 
verb, If used as a verb the word 
“leave” postulates that the candidate 
who is appointed to a Resident post 
must have left or forsaken the job 
for ever and ceased to remain in ser- 
vice, in which case alone he would not 
be considered for promotion to the 
post of Registrar, It seems that the 
rule making authority must have in- 
tended to impose a penalty on a ner- 
son, who in the midst of a job which 
he is doing chooses to quit the same 
for ever, by refusing to consider his 
case for promotion to a higher job 
which appears to have been confined 
only to those candidates who were 
serving the department and not those 
who had left the service. In other 
words, what the rule contemplated 
was not that.a person while in service 
should be debarred from applying for 
a higher post so long as he did not 
complete the tenure of the period for 
which he was appointed. Rule 23 does 
not appear to require any causal con- 
nection between the promotion to 
higher job and the tenure of the ser- 
vice of the candidate concerned. It 
merely signifies that those candidates 
who choose to relinquish the service 
once for all and cease to be in the de- 
partment would not be considered for’ 
higher promotion (Para 20) 

There is no provision in rule 23 or 
any other rule which provides that 
unless the candidate concerned has 
completed the period of two years he 
would be completely debarred from 
applying for the post of Registrar of 
Gynaecology. Tt is not correct to say 


that the combined effect of rule 16 
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and rule 23 contains such a bar. This 
argument is really based on ar 
erroneous interpretation of Rule 25 
which has no nexus with rule 16 ak 
all. The mere fact that the appellant 
applied for the job of Registrar of 
Obstetrics and Gynaecology would 
not amount to his leaving the post of 


Registrar of Anaesthesia which he was. 


holding although with the permission 
of the department so as to fall within 
the mischief of rule 23. L. P.A. Nc. 
11 of 1977, D/- 19-1-1977 (Guji) Re- 
versed. (Para 20) 

M/s. S. K. Dholakia and R. Rame- 
chandran, for Appellant; D. V. Pate, 
Sr. Advocate, (Mr. Girish Chandra 
Advocate with him), for Responclert 
No, 1, P. H. Parekh and Miss Manju 
Jetley. for Respondent No. 4. 


FAZAL ALI, J.:— This appeal by 
special leave is directed against tre 
judgment of the Division Bench cf 
the Gujarat High Court dated 19th 
January, 1977 dismissing the Letters 
Patent Appeal filed by the appellart 
against the judgment of asingle Judge 
of the Gujarat High Court which 
summarily dismissed the petition filed 
by the appellant under Art. 226 of tke 
Constitution. The High Court appears 
to have non-suited the appellant cn 
the interpretation of R. 23 of the 
Rules Governing the Appointment sf 
Registrars, which, according to tre 
High Court, made the appellant 
ineligible for being considered for tne 
post of Registrar Paediatrics, 


2. The facts of the case lie within 
a narrow compass and may be briefly 
stated thus :— 


3. The appellant after a brillient 
academic career passed the S.S.S. 
examination in 1967 standing 9th in 
the entire Province of Gujarat. He 
thereafter joined the Medical College 
at Surat and passed the final M.B.BS. 
examination from the South Gujarat 
University in October, 1973 in all the 
subjects in the first attempt securing 
as high marks as 133 in Obstetrics end 
Gynaecology, Thereafter the appel- 
lant completed the period of Intern- 
ship in 1974 and was appointed as a 
Houseman in Obstetrics and Gynaezo- 
logy from ist January, 1975 to 15th 
January, 1976. The appellant claims 
that he had a special interest in 
Obstetrics and Gynaecology and pur- 
sued the post-graduate studies in she 
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subjects, It was in connection with 
the pursuit of these studies that the 
appellant wanted to serve as a Regis- 
trar in the Department of Obstetrics 
and Gynaecology whenever such 
vacancy fell. 


4, When the appellant was appoint- 
ed as Registrar of Anaesthesia he ac- 
cepted the same in the hope that this 
will be a stepping stone in his further 
promotion as Registrar in the Depart- 
ment of Obstetrics and Gynaecology 
which post had not fallen vacant till 
that time. On joining the post of the 
Registrar of Anaesthesia he gave an 
undertaking to serve in that capacity 
for a period of one year. Later on the 
15th March, 1976 the appellant re- 
ceived a communication that the term 
of his tenure was extended to another 
year, that is to say, that the tenure of 
the post was extended to two years 
instead of one. Even though the nost 
was extended for two years the De- 
partment did not take any undertak- 
ing from the appellant to serve for the 
entire period. 


5. In response to an advertisement 
for the post of Registrar of Obstetrics 
and Gynaecology which fell vacant 
with effect from 1st January, 1977 the 
appellant along with others applied 
for the aforesaid job. The applications 
of the appellant and others were for- 
warded by the Dean to the Director 
of Medical Education and Research. 
But the Director was of the opinion 
that none of the applicants were 
eligible for the post of Registrar of 
Obstetrics and Gynaecology, because 
they had not completed the full tenure 
of the present post of Registrar. As a 
result of this decision of the Director, 
the application of the appellant was 
not considered nor was he called for 
an interview. Subsequently, respon- 
dent No. 4 wasappointed as Registrar 
of Obstetrics and Gynaecology. The 
appellant contended before the High 
Court that he fulfilled all the condi- 
tions required for the appointment of 
Registrar of Obstetrics and Gynae- 
cology and the Director on the wrong 
and erroneous interpretation of R. 23 
appears to have been of the view 
that the appellant was not éligible. 
The appellant having failed to get any 
redress from the Department filed a 
writ petition challenging the order of 
the Director of Medical Education 


272 S.C. [Prs. 5-12] R. C. Choksi v. State of Gujarat (F. Ali J.) 


dated 14th December, 1976 and prayed 
for a writ for directing the Director 
of Medical Education to appoint the 
appellant to the post of Registrar of 
Obstetrics and Gynaecology. 


6. The High Court of Gujarat was 
of the opinion that in view of rule 23 
since the appellant had not completed 
the period of two years as Registrar 
of Anaesthesia and had applied befcre 
the expiry of the period, he could not 
be considered for appointment to the 
post of Registrar of Obstetrics and 
Gvnaecology in view of the bar con- 
tained in rule 23. 


7. Thus, the entire fate of this case 
depends on the true and proper inter- 
pretation of rule 23 and particularly 
the word “leave?” mentioned therein. 
After having failed in the High Court, 
the appellant applied for leave to 
appeal to this Court which being re- 
fused, the appellant moved this Court 
for special leave which was granted 
and hence this appeal. 


8. It was common ground that the 
appellant had fulfilled all the neres- 
sary qualifications for the post of Re- 
gistrar of Obstetrics and Gynaecology 
and if the bar of rúle 23 was not ap- 
plicable then there was absolutely no 
hurdle in the way of the appellant 
for being appointed to the said post of 
Registrar, The main bone of conten- 


tion between the parties has heen 
the interpretation of Rule 23. Ac- 
cording to the appellant, on a pro- 


per interpretation of Rule 23 it did 
not debar him from seeking the post 
of Registrar, Obstetrics and Gynae- 
cology. The stand taken by the res- 
pondent, however, was that Rule 23 
completely debarred the appellant 
from applying or for being consider- 
ed for the post of the aforesaid Re- 
gistrar. 


9. In order to appreciate the argu- 
ments we may extract Rule 23 in 
extenso: 


“The candidates who are appointed 
on any of the Resident Posts and 
leave without completing the tenure 
of their appointment shall not be 
considered in future for the post of 
Registrar.” 


19. The interpretation of Rule 23 
would depend on the meaning and 
import of the word ‘leave’ appearing 
therein, The stand taken by the 


- considered for the post of 


AER. 


respondent is that the action on the 
part of the appellant in applying 
for the post of Registrar of Obstetrics 
and Gynaecology would amount to 
leaving the tenure of his appoint- 
ment as Registrar of Anaesthesia 
even before the period was over, and, 
therefore, he was not entitled to be 
Registrar 
of Obstetrics and Gynaecology. Learn- 
ed counsel appearing in support of 
the appellant submitted that the word 
“leave” should be construed in its 
ordinary grammatical sense and would 
not indicate that a mere application 
by the appellant for a higher job 
would amount to forsaking or leav- 
ing the job held by him altogether. 
Counsel for the respondent, however, 


submitted that the word “leave” in- 
cludes leaving the job with the 
permission of the department even 


With the intention of securing a 
higher promotion, and does not only 
imply quitting or giving up the job 
for ever, It is manifest that in order 
to understand the real purport and 
import of the word “leave” it is dif- 
ficult to`lay down a proposition of 
universal application. The Court has 
to determine the meaning having re- 
gard first, to the context and the set- 
ting in which the word has heen 
used; secondly, the Court has to con- 
sider whether the word “leave” has 
been used as a noun or as a verb. 
In the English language there are 
number of words which can be used 
as noun and also as verb and more 
often than not their meanings are 
different when they are used as noun 
from those when the words are 
used as verb. 


11. In the instant case, having re- 
gard to the language of R. 23 doubt- 
less the word “leave” has been used 
as a verb and not as a noun. Taking 
the word in its ordinary parlance if 
used as a verb it clearly connotes 
that the candidate should have given 
up the job or quitted the service or 
severed all connections with the vost 
that he was holding. If the word 
“leave” would have been used as a 
noun in the sense of obtaining leave 
or furlough then the concept of per- 
mission would undoubtedly have to 
be considered. 


12. In Black’s Law Dictionary, Re- 
vised Fourth Edition at p. 1036 the 
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author referring to the case of Land- 
reth v. Casey, 340 Ill. 519; 173 N. E 
84, 85 observes as follows:— 


“Wilful departure with intent to 
remain away, and not temporary ak 
sence with intention of returning.” 

13. To the same effect is the defè 
nition of the word “leave” wher 
used as a verb in Websters New ir 
ternational Dictionary at p. 12% 
where it has been defined as mear> 
ing “desert, abandon, forsake, to give 
up the practice, to quit service and 
the alike.” 


14. In Websters New World Dic. 


tionary at p. 834 the word “leave’ 
when used as a verb has been defir- 
ed thus: 

“To go away from, 
abandon, forsake, to 
for, depart or set out”. 


to give uw, 
stop workirg 


15. In the. Concise Oxford Dis- 
tionary the word “leave” has been 
defined as “Quit, go away fron, 
depart”. 


. 16. Similarly in Shorter Oxford 
English Dictionary, Vol. 1 at p. 1122 
the word “leave” has been defined 
when used as a verb as “to depact 
from, quit, relinquish, to go awey 


from: permanently, to abandon, fox- 
sake, to cease, desist from, stop.” 
17. In the Random House Diz- 


tionary of the English Language at 
p. 816 the word “leave” has been d2- 
fined when used as a noun as “pe>- 
mission to do something, to beg leave 
to go elsewhere,-pérmission to be a>- 
sent as from duty”, when used asa 
verb it means “a parting, departure, 
farewell.” 

18. In Stroud’s Judicial Dictionary, 
Third Edition, p. 1606 when used as 
a verb “leave” means “going away 
from, depart, sail”. 

19. Aiyar in Law Lexicon of B^i- 
tish India at p. 715 observes as fel- 
lows:—- 

“Leave, As a noun, permission. As 
a verb, according to the context or 
the intent with which it is employed 
the word may mean to abscond; -to 
deliver, to depart, to get off; to gi-e; 
to go away from, to quit.” 

20. Having regard to the definit=on 
of the word “leave” when used a: a 
verb in the aforesaid authentic lezal 
dictionaries we have no doubt that 
the word “leave” used in R. 23 kas 
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been used not as a noun but as aj 
verb. If used as a verb the word 
“leave” postulates that the candidate 
must have left or forsaken the job 
for ever and ceased to remain in ser- 
vice, in which case alone he would 
not be considered for promotion to 
the post of Registrar of Obstetrics and 
Gynaecology. It seems to us that the 
rule making authority must have in- 
tended to impose a penalty on a per- 
son, who in the midst of a job which 
he is doing chooses to quit the same 
for ever, by refusing to consider his 
case for promotion to a higher job 
which appears to have been confined 
only to those candidates who were 
serving the department’ and not 
those who had left the service. In 
other words, what the rule contem- 
plated was not that a person while 
in service should be debarred from 
applying for a higher post so long as 
he did not complete the tenure of 
the period for which he was appoint- 
ed. Rule 23 does not appear to re- 
quire any causal connection between 
the promotion to higher job and the 
tenure of the service of the candi- 
date concerned. It merely signifies 
that those candidates who choose to 
relinquish the service once for all 
and cease to be in the department! 
would not be considered for higher 
promotion, It is nobody’s case that 
the appellant at any time expressed 
his desire to give up or relinquish 
the service or had resigned the same 
in order to apply for the job of Re- 
gistrar of Obstetrics and Gynaecology. 
On the other hand, the appellant was 
very much serving as Registrar of 
Anaesthesia when he applied for the 
job of Registrar of Gynaecology. Once 
he was in acttial service the question 
of leaving the service as contempiat- 
ed by R. 23 did not arise at all. Our 
attention has not been drawn to any 
provision in Rule 23 or any other 
rule which provides that unless the 
candidate concerned has compieted,- 
the period of two years he would be 
completely debarred from applying 
for the post of Registrar of Gynaeco- 
logy. We do not agree with counsel: 
for the respondent that the combined 
effect of Rule 16. and Rule 23 con- 
tains such a bar, This argument is 
really based on an erroneous inter- 
pretation of Rule 23 which has no 
nexus with Rule 16 at all. For these 
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reasons, we are unable to agree with 
counse] for the respondent that the 
mere fact that the appellant applied 
for the job of Registrar of Obstetrics 
and Gynaecology would amount to 
his leaving the post which he was 
holding although with the permission 
of the department so as to fall with- 
in the ‘mischief of Rule 23. 


21. The undisputed facts are that 
the appellant obtained the highest 
‘marks in his M.B.B.S. examination 
in Gujarat and had passed in all the 
subjects. It is also not disputed | that 
the appellant’s name’was mentioned 
in the merit list. The only ground on 
which the appellant was not consider- 
ed for promotion was the opinion of 
the Director of Medical Education 
based on a wrong interpretation of 
Rule 23 and particularly of the 
word “leave”. It is, therefore, clear 
that the appellant though fully quali- 
fied for the post of Registrar of Ob- 
stetrics and Gynaecology was not 
considered, because of an error of 
law committed by the Director of 
Medical Education, As the appellant 
was not considered for promotion, 
` respondent No. 4 was appointed. It is 
obvious that if the appellant’s case 
was duly considered he was bound 
to be appointed as respondent No. 4 
was undoubtedly inferior in merit to 
the appellant. The rules placed be- 
fore us lay down that the appoint- 
ment to the post of Registrar of Ob- 
stetrics and Gynaecology must be 
made on-merit and merit alone. It is 
true that if this appeal was to suc- 
ceed, respondent No, 4 would have 
to be dislodged causing some hard- 
ship to her, but as she secured an 
appointment under a mistaken impres- 
sion of law by the authorities, her 
reversion cannot be helped. The fact 
however remains that she has al- 
ready done more than 1! years as 
Registrar of Gynaecology and it will 
. not be unjust for her to make way 
for the appellant who is definitely a 
more suitable and more meritorious 
candidate for the post of Registrar 
of Gynaecology. 


22. For these reasons, therefore. 
we are unable to agree with the view 
taken by the High Court that R. 22 
acts as a bar to the appointment of 
the appellant as Registrar of Gynae- 
cology, We, therefore, allow the ap- 
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peal of the appellant and) set aside 
the judgment of the High Court and 
direct respondents Nos. I & 2 to con- 
sider the case of the appellant with- 
out being guided by the consideration 
that Rule 23 in any way bars his 
appointment. . In case, the appellant 
is. appointed respondent No. 4 will 
have to be revertad. In the peculiar 
circumstances of shis case we make 
no order as to costs. f ‘ 


Appeal allowed. 
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KAILASAM, JJ. 
Srirangan, Appellant v. 
Tamil Nadu, Respondent.. 
Criminal Appeal No. 470 of 1977, 
D/- 30-11-1977. 


Penal Code (45 of 1860), S. 302 — 
Murder — Sentence — Triple murder 
— Extenuating circumstance — Ac- 
cused: young in age and a 
case — Death sentence reduced to 
life imprisonment—Cri. App. No. 708/ 
75 and Ref. Trial! No. 39/75 D/- 20-4- 
1976 (Mad), Reversed. i 


In the agonisingly sensitive area 
of sentencing, especially in the choice 
between life term and death penalty,, 
a wide spectrum of circumstances at- 
tracts judicial attention, since they 
are all inarticulately implied in the 
penological part of S. 302, I.P.¢, 
read with S. 354 (3) Cr.P.C. The 
plurality of factors bearing on the 
erime and the doer of the crime must 
carefully enter the judicial 
The winds of penological reform not~ 
withstanding, the pzescription in Sec- 
tion 302 binds and death penalty is 
still permissible in the punitive phar- 
macopoeia of Indis. Even so, the 
current of precedents and the rele- 


State of 


vant catena. of - clement facts, per- 
sonal, social and other, persuade to 
hold that the lesser penalty of 


life imprisonment will be amore ap- 


*(Criminal Appeal No, 708 of 1975 
and Reference Trial No. 39 of 1975, 
D/- 20-4-1976 (Mad)). . 
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propriate punishment in the instant 
case. Cri, App. No, 708 of 1975 anc 


Ref. Trial No. 39 of 1975, D/- 20-4- 
1976 (Mad), Reversed. AIR 1975 SC 
762, Foll. (Para 3° 


Cases Referred: Chronological Para: 
AIR 1975 SC 762:1975 Cri LJ 646 € 


Mr. V. Mayakrishnan, Advocate, foz 
Appellant; Mr. A, V. Rangam, Advo- 
cate, for Respondent. 


KRISHNA IYER, J.:— A todd; 
tapper, young in age and a menta 
case, returning after a day-long tot 
with his tool, ‘the sickle, and tense im 
state was provoked by some trivia anc 
went into tantrums and inflicted 
triple killings, all in one sombr: 
sunset. This bleeding tragedy led b 
prosecution and conviction, appeal 
and confirmation, the unimpeachable 
offence being murder. The defence 
of insanity tested by the hoary rule 
in McNaghten’s case, codified in the 
Indian Penal Code over hundrei 
years ago, was rightly dismissed, tka 
testimony of dementia falling far 
short of the prescription in Sec 8-, 
I.P.C. We have discovered no errct 
in the factual finding and must there- 
fore confirm the conviction, Indee 4, 
leave itself was granted confined ~% 
the question of sentence. 


2. The trial Judge, whose horrer 
at the multiple homicide unsheathed 
the terror of death penalty, decreed 
capital sentence on the culprit, ard 
the High Court, deeply disturbed Ty 
“the brutal triple murder’, set Hs 
seal of approval on guilt and punisi- 
ment. 

3. In the agonisingly sensitive 
area of sentencing, especially in tne 
ichoice between life term and death 
penalty, a wide spectrum of circum- 
stances attracts judicial attenticn, 
since they are all inarticulately im- 
plied in the penological part of Sez- 
tion 302, I.P.C. read with Section 
354 (3), Cr. P, C. The plurality of 
factors bearing on the crime and the 
doer of the crime must carefully en-er 
ithe judicial verdict, The winds of pero- 
‘logical reform notwithstanding, tne 
prescription in S. 302 binds and deeth 
penalty is still permissible in the puni- 
tive pharmacopoeia of India, Even 30, 
the current of precedents and relevent 
‘catena of clement facts, personal, o- 
cial and other, persuade us to held 
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that, even as in Namu Ram v. State 
of Assam (AIR 1975 SC 762), the les- 
ser penalty of life imprisonment will 
pe a more appropriate punishment, 
ere. 


4. We set aside the death sentence 
and award imprisonment for life to 
the appellant under S. 302, I. P. C. 
The appeal is disposed of accordingly. 

Sentence reduced. 
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N. L. UNTWALIA AND P. S, 
KAILASAM, JJ. 


Namor Ali Choudhury and others, 
Appellants v, The Central Inland 
Water Transport Corporation Ltd. and 
another, Respondents. 

Civil Appeal No. 1578 of 1973, D/- 
16-11-1977. 

Industrial Disputes Act (14 of 
1947), S, 33C (2) and (1) — Work- 
men claiming benefit under certain 
settlement — Application under sub- 
section (2) — Maintainability — 
Existence of dispute as to amount of 
money due — Not necessary — Sub- 
sec, (1) not attracted — Civil Rule 
No. 778 of 1972, D/- 2-5-1973 (Gau- 
hati), Reversed. 


Where the only dispute in the pro- 
ceeding under Sec. 33C (2) between 
the management and a section of its 
workmen is whether those workmen 
are entitled to take advantage of a 
settlement and the quantum or rate 
of extra wages to which the work- 
men would be entitled under the 
settlement is not in dispute, the ap- 
plication under S. 33C (2) could not 
be rejected on ground that there is 
Qo dispute about the money due. The 
provisions of S. 33C (2) do not re- 
quire that for conferring jurisdiction 
on a Labour Court not only that the 
workmen should be entitled to any 
money due but also that there should 
be a dispute about the amount of 
that money, Civil Rule No. 778 of 
1972, D/- 2-5-1973 (Gauhati), Revers- 
ed. (Para 4) 

On a plain reading of the wordings 
of S. 33C (2) it would be found that 


*(Civil Rule No. 778 of 1972, D/- 
2-5-1973 (Gau)). 
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where any workman is entitled to 
receive from employer any money 
and if any question arises as to the 
amount of money due, then the 
question may be decided by the La- 
bour Court. The expression “if any 


question arises as to the amount of | 


money due’ embraces within its am- 
bit any one or more of the. following 
kinds of disputes:— 

(1) Whether there is any settle- 
ment or award as alleged? 

(2) Whether any workman is entitl- 
ed to receive from the employer any 
money at all under any settlement or 
an award etc.? 


(3) If so, what will be the rate or 
quantum of such amount? 

(4) Whether the amount claimed is 
due or not? 


Broadly speaking, these will be the 
disputes which will be referable’ to 
the question as to the amount of 
money due. If the right to get the 
money on the basis of the settlement 
or the award is not established, no 
amount of money will be due. . If it 
is established, then: it has to be 
found out, albeit, it may be by mere 
calculation, as to what is the amount 
due, For finding it out, it is not 
necessary that there should be a 
dispute as to the amount of money 
due also. The fourth kind of dispute 
obviously and literally will be cover- 
ed by the phrase “amount of money 
due”. A dispute as to all such ques- 
tions or any of them would attract 
the provisions of Section 33C (2) cf 
the Act and make the remedy avail- 
able to the workman concerned. AIR 
1964 SC 743, AIR 1972 SC 451 and 
AIR 1975 SC 1745, Rel. on. (Para 4) 


It canno. be said that if there is a 
. dispute as to any amount due, it is 
to be decided by the appropriate 
Government under sub-s. (1) of Sec- 


tion 33C and not by the Labour 
Court under sub-s. (2), AIR 1963 SC 
487, Distinguished. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1975 SC 1745: 1975 Lab IC 1224 
À 5 


AIR 1972 SC 451:1972 Lab IC 285: 
(1672) 2 SCR 580- 5 
AIR 1964 SC 743: (1964) 3 SCR 140 


AIR 1963 SC 487: 1962 Supp (2) ae 
977 


ALR. 

Mr. M. K. Ramamurthi, Sr, Advo- 
cate (M/s. A. K. Ganguly and D. P. 
Mukherjee, Advocates with him), for 
Appellants; Mr. Niren De, Sr. Advo- 
cate (M/s. M. K, Banerjee, S. M. 
Mandel and A. G. Menesses, Advo- 
cates with him), for Respondent No. 
1. 


UNTWALIA J.:— This is an appeal 
by special leave from the judgment 
and order of the Gauhati High Court 


dated the 2nd of May, 1973 setting 
aside the order of the Labour’ Court 
Gauhati dated the 26th. July, 1972. 


The facts are in a very narrow com- 
pass and the point involved is short. 


2. The appellants, workmen of the 
respondent company, filed an appli- 
cation under S. 33C (2) of The Indus- 
trial Disputes Act, 1947 — hereinafter 
to be referred to as the Act, in the 
Labour Court asking it to compute 
their wages due from the respondent 
on the basis of certain settlements 
said to have been arrived at between 
them and the management. The 
Labour Court allowed their applica- 
tion in part and held that each of the 
workman was entitled to get Rs. 848/- 
from the respondent company @ Rs. 
20/- per month from December, 1969 
to March, 1972 and @ Rs. 12/- from 
March, 1970 to March, 1972. The claim 
of the workmen for Rs 13/- ‘per 
month from February, 1971 to March, 
1972 was rejected by the Labour 
Court. The management challenged 
the order of the Labour Court in Civil 
Rule No. 778 of 1972 by a writ appli- 
cation. The High Court allowed the 
application and quashed the order of 
the Labour Court, Hence this appeal. 


3. It may be stated here that the 
only. dispute between the management 
and the workmen in the proceeding 
under S. 33C (2) of the Act was whe- 
ther the employees in the Assam Sec- 
tor were also entitled to take advan- 
tage of the settlement between the 
company and its employees in West 
Bengal. The quantum or the rate of 
extra wages to which the workmen 
would have been entitled if the ad- 
vantages under the settlement were 
found available to them was not in 
dispute. In that view of the matter, 
the High Court was of the opinion. to 
quote the relevant | words from its 
judgment — 
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“For conferring jurisdiction on a 
Labour Court under S. 33C(2), it is 
not only necessary that the workmen 
should be entitled to any money due 
but also that there should be a dispute 
about the amount of that money. It is 
clear that there is no dispute with 
regard to the amounts of money which 
have already been fixed by the settle- 
ment. That being the position, there 
is no question within the scope of 
S. 33C(2) for determination by the 
Labour Court in this case.” 

4. In our judgment the High Court 
has committed an error in so. narrowly 
interpreting S. 33C(2) of the Act, The 
said provision runs as follows: 

“Where any workman is entitled tc 
receive from the employer any money 
or any benefit which is capable of 


being computed in terms of _ money 
and if any question arises as 
to the amount of money due 


amount at whick 
such benefit should be computed. 
then the question may, subject 
to any rules that may be made under 
this Act, be decided by such Labou: 
Court as may be specified in this be- 
half by the appropriate Government.” 
There are two parts of the sub-sec- 
tion as it stands after its amendmen: 
by Act 36 of 1964. The first part 5 
concerned with the money claim 
simpliciter and the second part speaks 
about computation in terms of money 
of any benefit to which the workman 
is entitled, Although for appreciation 
of the point at issue there is no suk- 
stantial difference between the two, 
we shall confine our discussion to tke 
money claim only pure and simple. 
On a plain reading of the wordings cf 
the Statute it would be found that 
where any workman is entitled -o 
receive from employer any money 
and if any question arises as to the 
amount of money due, then the ques- 
tion may be decided by the Labour 
Court. The expression “if any question 
arises as to the amount of money due” 
embraces within its ambit any one or 
more of the following kinds of dis- 
putes :— 

(1) Whether there is any settlement 
lor award as alleged? 

(2) Whether any workman is en- 
titled to receive from the employer 
any money at all under any settle- 
ment or an award etc.? 5 


or as to the 


‘the question as to the amount of 


perties 
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(3) If so, what will be the rate or] 
quantum of such amount? 

(4) Whether the amount claimed is; 
due or not? 
Broadly speaking, these will be the 
disputes which will be referable to 


money due. If the right to get the 
money on the basis of the settlement 
or the award is’ not established, no 
amount of money will be due. If it is 
established, then it has to be found 
out, albeit, it may be by mere caleu- 
lation, as to what is the amount due. 
For finding it out, it is not necessary 
that there should be a dispute as to 
the amount of money due also. The 
fourth kind of dispute which we have 
indicated above obviously and liter- 
ally will be covered by the phrase 
“amount of money due”. A dispute as 
to all such questions or any of them 
would attract the provisions of 
S. 33C(2) of the Act and make the 
remedy available to the workman 
concerned. 


5. It is not necessary to elaborately 
discuss the various authorities of this 
Court on the point. To our mind the 
view we have expressed above is 
plainly and squarely covered by the 
principles of law enunciated by this 
Court in several decisions; to wit, 
Central Bank. of India Lid. v. P. S. 
Rajagopalan etc. (1964) 3 SCR 140: 
(AIR 1964 SC 743); R. B. Bansilal Abir- 
chand Mills Co. Ltd. v. Labour Court 
Nagpur (1972) 2 SCR 580 : (AIR 1972 
SC 451) and Sahu Minerals and Pro- 
Ltd. v Presiding Officer, 
Labour Court (AIR 1975 SC 1745). 





6. Learned counsel for the respon- 
dent company endeavoured to support 
the judgment of the High Court with 
reference to the provision of sub-sec- 
tion (1) of S. 33C of the Act. Counsel 
submitted that if there is a dispute .as 
to any amount due, it is to be decided 
by the appropriate Government under 
the said provision of law and not by 
the Labour Court under sub-section 
(2), which is mainly concerned with 
the computation of the amount. Such 
an argument is too ohviously wrong 
to be accepted. A detailed discussion 
is not necessary to reject it. The 
satisfaction of the appropriate Gov- 
ernment which is spoken of in sub- 
section (1) is their prima facie satis- 
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faction when a claim is made by any 
workmen before the Government for 
issuance of a certificate by the collec- 
tor for realisation of the amount due. 
If the appropriate Government finds 
that the amount claimed by the work- 
man is due and there is no such cis- 
pute which needs any adjudication by 
the Labour Court in accordance with 
sub-section (2) or the dispute raised is 
not bona fide, then the Government 
shall issue a certificate for the amount 
duz to the collector who shall proceed 
to recover the same in the manner as 
an arrear of land revenue. The <leci- 
Sion of this Court in Punjab National 
Bank Limited v. K. L. Kharbanda 
1962 Supp (2) SCR 977:(AIR 1863 
SC 487) does not help the respondent 
at all in suppcrt of the interpretation 
sought to be put by it to sub-section 
(1) of S. 33C. 


7. For the reasons stated above, 
we allow the appeal with costs, set 
aside the order of the High Court and 
restore that of the Labour Court. 

Appeal Allowed 
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(From: 1973 Tax LR 485 (Andh Pre)) 


N. L. UNTWALIA AND 
D. A. DESAI, JJ. 


M/s, Ramchandar Shivanarayan, Ap-- 


pellant v. Commissioner of Income- 
tax, Andhra Pradesh, Resp-ndent. 


Civil Appeal No. 1611 of 1972, D/- 
4-11-1977. 


Income tax Act (43 of 1961), Ss. 28, 
37 — Trading loss, — Loss-of property 
or money by theft or dacoity — Held, 
permissible deduction — 1973 Tax 
LE 485 (Andh Pra) Reversed; ILR 
(1920) 53 Mad 904 and AIR 1952 
Orissa 109 held no longer good law im 
view of AIR 1965 SC 1227; (1963) 47 
ITE 611 (Punj) and (1961) 43 ITR 
‘949 (Andh Pra) and AIR 1963 Andh 
Pra 455, Overruled. (Income-tax Act 
(1922), Ss. 10(1), 10(2)(xv)). 


In terms no specific provision is fo 
be found in either of the two Acts 
i.e, Income-tax Act 1922 or Income- 
tax Act 1961 for allowing deduction 


of a trading loss of the nature ofa 


LU/LU/E373/77/DVT. 


A.L R. 


loss of property or money by theft or 
dacoity. But a trading loss not being 
a capital loss has got to be taken into 
account while arriving at the true 
figures of the assessee’s income in the 
commercial sense, The list of permissi- 
ble deductions in either of the Acts 
is not exhaustive. The provisions of 
neither S. 10 (2) (xv) of the 1922 Act 
nor S. 37 of the 1961 Act take within 
their ambit loss of property or money 
by theft or dacoity as it is not an 
expenditure which has an element of 
volition, but a forced loss. (Para 5) 


If there is a direct and proximate 
nexus between the business operation 
and the loss or it is incidental to it, 
then the loss is deductible, as. with- 
out the business operation and doing 
all that is incidental to it. no profit 
can be earned. It is in that sense that 
from a commercial standard such a 
loss is considered to be a trading one 
and becomes deductible from the 
total income, (Para 8) 


A businessman has to keep money 
either when he gets it as sale-pro- 
ceeds of the. stock-in-trade, or for 
disbursement to meet the business ex- 
penses or for purchasing stock-in- 
trade and if he loses such money in 
the ordinary course of business, the 


loss is a deductible trading loss. It is 


immaterial whether the money is a 
part of the stock-in-trade, such as, of 
a banking company or a money-len- 
der, or is directly connected with the 
other business operations. The risk is 
inherent in the carrying on of the 
business and is either directly con- 
nected with it or incidental to it. 
(Para 10) 
The assessee had borrowed a sum 
of Rs. 50,000/- from -some creditor for 
the purpose of purchasing Govern- 
ment securities. The money was 
brought in cash by its employee and 
handed over to the Cashier. A stran- 
ger suddenly arrived at the place of 
business and committed the theft of 
Rs. 30,000/- while the Cashier was 
busy taking out certain account books. 
Held, the loss was directly connect- 
ed with the business operation and 
was incidental to the carrying on of 
the business of purchase of Govern- 
ment securities to earn profit. In such 
a situation it was a part of the trad- 
ing loss and deductible as such in 
arriving at the true profits of the 
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assessee. Jt was immaterial whether the 
Govt. securities were purchased by 
the remaining sum of Rs, 20,000/- or 
not. 1973 Tax LR 485 (Andh Pra), Re- 
versed. ILR (1930) 53 Mad 904 and 
AIR 1952 Orissa 109 held no longer 
good law in view of AIR 1965 SC 
1227, AIR 1967 Pat 112 and (1968) 68 
ITR 120 (All) and (1968) 70 ITR 109 
(All) and (1969) 74 ITR 100 (Mad) and 
AIR 1971 Madh Pra 48 and 1972 Tax 
LR 801 (Raj) Approved; (1963) 47 ITR 
611 (Punj) and (1961) 43 ITR 249 
(Andh Pra) and AIR 1963 Andh Pra 
455, Overruled, Case law discussed. 


(Para 12) ` 


Anno. 3 A.M. LT. Act (1961) S. 28 
N. 9; S. 36 N. 7. 
Cases Referred: Chronological Paras 


1972 Tax LR 801 : (1973) 89 ITR 178 
j 9 


(Raj) 
AIR 1971 Madh Pra 48: (1970) 77 
ITR 889 9 


(1969) 74 ITR 100 (Mad) 9 
(1968) 70 ITR 109 (All) 9 
(1968) 68 ITR 120 (All) 9 


AIR 1967 Pat 112 : (1968) 67 ITR 380 
9 
AIR 1965 SC 1227 : (1965) 55 ITR 707 


` 4, 6, 7, 9 
AIR 1963 Andh Pra 455: (1964) 51 

ITR 213 10 
(1963) 47 ITR 611 (Puni) 9 


(1961) 43 ITR 249 (Andh Pra) 10 
(1961) New Zealand LR 467, 
Bank Services Lid. v. Commr, of 
Inland Revenue q 
AIR 1958 SC 783 : (1958) 34 ITR i¢ 
, 6, 7, £ 
(1956-57) 95 Com WLR 344,. Charles 
Moore and Co. (W.A.) Pvt. Ltd. v. 
Federal Commr, of Taxation 7 
AIR 1955 Pat 389 : (1955) 28 
128 
AIR 1952 Orissa 
247 
ILR (1930) 53 Mad 904 T 
(1930) SC 215: (1929) 12 Tax Cas 1248 
United Collieries Ltd. v Inland Re- 
venue Commrs, 9 
Mr. Jitendra Sharma, Advocate fo: 
Appellant; Mr. K. C. Dua, and R. N. 
Sachthey, Advocates for Respondent. 


ITF. 
6. T 
109 : (1949) 17 ITF. 

9 


UNTWALIA J.:— This is an asses- 
see’s appeal by special leave from th2 
decision of the Andhra Pradesh High 
Court in a reference made by the Ir- 
come Tax Appellate Tribunal, Hydera- 
bad Bench under S. 256(1) of the In- 
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come Tax Act, 1961 — hereinafter 
referred to as the 1961 Act. The ques- 
tion referred for the opinion of the 
High Court at tke instance of the Re- 
venue was in the following terms: 


| “Whether, on the facts and in the 
circumstances of the case, the assessee 
was entitled to the allowance of the 
loss of Rs, 30,000/-?” 


2. The facts of the case as found 
by the Tribunal are in a very narrow 
compass. Their correctness was neither 
challenged nor could it be challenged 
inthe High Court on any legal 
grounds, such as, that the findings 
were vitiated as being perverse, wholly 
unreasonable or unsupported by any 
evidence. No reference to challenge 
the correctness of the facts was either 
asked for or made, The High Court 
has, therefore, rightly proceeded to 
answer the question on the facts 
found by the Tribunal. 


3. The assessee is a Registered 
firm carrying on business in gold, sil- 
ver, and gunnies at Rajahmundry. It 
also derives income from investment 
in Government securities. The assess- 
ment year in question is 1964-65. The 
corresponding accounting year ended 
on October 16, 1963. The assessee had 
sold some Government securities and 
bonds in the years both preceding and 
succeeding the accounting year con- 
cerned in the present appeal. Income- 
tax was levied on such income also. 
For the assessment year 1964-65 it 
returned a loss of Rs. 5,008/- from the 
business. The said figure was arrived 
at after claiming a loss of Rs. 30,000/- 
on account of theft committed by 
some stranger during the correspond- 
ing accounting period, A sum of Rs. 
59,600/- for the purpose of purchasing 
Government securities was brought in 
cash to Rajahmundry by its employee. 
The money was handed over to its 
cashier. When the cashier turned his 
back to take out some books, a stran- 
ger suddenly arrived at the place of 
assessee’s business and committed the 
theft of Rs. 30,000/-. In spite of the 
lodging of a report with the police, no 
amount could be recovered. The 
assessee claimed the sum of Rs. 
30,000/- lost by theft as a permissible 
deduction in computation of his net 
income on the ground that it was a 
trading loss. The Income Tax Officer 
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rejected the claim treating the loss as 
baing either of idle money or a capi- 
tal loss, According to him it was not 
incidental to the business of the 
assessee. Its appeal before the Income 
Tax Appellate Commissioner failed 
but the assessee succeeded in the fur- 
ther appeal taken to the Tribunal. The 
loss was allowed on the ground : that 
it was incidental to the carrying on 
of the bi siness of the assessee, The 
Commissioner of Income Tax asxed 
for a reference which was ‘made , on 
the question of law above mentiored. 

4. Many cases of this kind invclv- 
ing almost 
facts somewhat similar or varying 
’ have come up for consideration be- 
fore the Courts in England and other 
countries and the various High Courts 
in India. The line of distinction as to 
- whether a particular loss is a trading 
- loss or a capital loss has 
been very subtle and thin resulting in 
expression of different opinions by 
the different High Courts. almost on 
identical or similar facts. The leading 
decision of this Court is in the case 
of Badridas Daga v. Commr. of In- 
ecome-Tax (1958) 34 ITR 10: (AIR 


1958 SC 783). The- principle decided in. 


that case was reiterated with greater 
force, if we may say so with respect, 
in another decision of this Court in 
Commr., of Income-Tax, U. P. v. 
Nainital Bank Ltd, (1965) 55 ITR 
707 : (AIR 1965 SC 1227). After tae 
said two decisions most of the High 
Courts have applied, as they were 
bound to, the principles enunciated in 
them in favour of the assessees undar 
similar circumstances and facts. But 
we shall presently show that the 
Andhra Pradesh High Court persisted 
and has done so even in the judgment 
uncer appeal in taking, rather, a 
narrow view of the matter and not 
correctly applying the ratio decidend! 
of Badridas Daga’s and Nainital 
Bank’s cases. y 

5. Under S. 10(1) of the Income 
Tax Act, 1922 — hereinafter called 
the 1922 Act, the assessee was re- 
quired to pay tax in respect of the 
profits or gains of any business carried 
on by him. The corresponding provi- 
sion in the 1961 Act isto be found 
in Sec. 28. Sub-section (2) of Sec. 10 
of the 1922 Act prescribed the me- 
_thod for computation of profits or 


identical questions on- 


sometimes - 


ALR. 


gains after making the allowances 
enumerated in the various clauses of 
that sub-section, The corresponding 
Section 29 of the 1961 Act says: “The 
income referred to in Sec. 28 shall 
be computed in accordance with the 
provisions contained in Secs. 30 to 
43-A.” In terms no specific provision 
is to be found in either of the two 
Acts for allowing deduction of a 
trading loss of the kind we are con- 
cerned with in this case. But it has 


_been uniformally laid down that a 


trading loss not being a capital loss 
has got to be taken into account while 
arriving at the true figures of the as- 
sessee’s income in the commercial sense, 
The list of permissible deductions in 
either of the Acts is not exhaustive. 
We! may just refer to Sec. 10 (2) (xv) 
of the 1922 Act corresponding to 
Section 37 of the 1961 Act. The re- 
levant words of the said provision 
namely “any expenditure ......... not 
being in the nature of capital expen- 
diture or personal expenses of the 
assessee laid out or -expended wholly 
and exclusively for the - purpose of 
such  business......... ” occurring in 
either of the two provisions has not 
been able to take. within its ambit 
loss of property or money ‘by theft 
or dacoity as it is not- an expendi- 
ture which has an element of voli- 
tion, but a forced loss. The cases have 
laid down that such a loss is a trad- 
ing loss in the commercial sense and 
has got to be taken into account for 
ascertainment of true taxable profits. 


6. Now we proceed to refer to 
some decisions of the High Courts 
and this Court. We may start with a 
Patna decision reported. in Motipur 
Sugar Factory, Ltd. v. Commr. of In- 
come-tax, Bihar and Orissa (1955) 28 
ITR 128:(AIR 1955 Pat 389). The as- 
sessee company carrying on business 
in the manufacture of sugar and 
miolasses out of sugarcane deputed an 
employee, in compliance with the 
statutory rules, with cash for distri- 
bution to sugarcane cultivators at the 
spot of purchase. The cash was rob- 
bed on the way. The High Court 
took the view that the loss was one 
arising out of the business of the as- 
sessee and sprang from the statutory 
necessity of sending money to vari- 
ous purchasing centres for distribu- 
tion and hence was deductible from 
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the assessee’s taxable income. The 
stress by the High Court that sending əf 
money to various purchasing centr=s 
sprang from the statutory necessity was 
not of much consequence. The methed 
of business operation springing from 
- custom, trade usage or practice Dr 
otherwise may make the assessee seed 
cash to or bring cash from other places. 
The Patna decision has been approved 


in the decisions of this Court in Badui- ` 


das Daga’s (AIR 1958 SC 783) amd 
a Bank’s cases (AIR 1965 & 
7). 


7. In Badridas Dagas case (AIR 
1958 SC 783) an agent of the asses- 
see withdrew from the firm’s bank 
account large sums of money and a2- 
plied them in satisfaction of his per- 
sonal debts incurred in speculative 
transactions. A part of it was re- 
covered from him but the balance of 
Rs. 2,00,000/- and odd was written off 
at the end of thea accounting year 
as irrecoverable. The question for 
consideration owas whether the 
amount embezzled by the assessee’s 
agent was to be deducted in compu- 
tation of the assessee’s profits. Venka- 
‘tarama Aiyar J, delivering the jude- 
ment of the Court has said at p. 15 
of 34 ITR:— 


“The result is that when a claim 
is made for a deduction for which 
there is no specific provision in S. 10 
(2), whether it is admissible or 
not will depend on whether, having 
regard to accepted commercial préc- 
tice and trading principles, it can be 
Said to arise out of the carrying n 
of the business and to be incidenzal 
to it. If that is established, then the 
deduction must be allowed, provided 
of course there is no prohibition 
against it, express or implied...... a 
The learned Judge emphasised at 
page 16: ` : 


Mees that the loss for which a de- 
duction could be made under Sectton 
10(1) must be one that sprirgs 
. directly from the carrying on of the 
business and is incidental to it and 
not any loss sustained by the ass2s- 
see, even if it has some connection 
with his business.” i 


An example of theft committed br a 
thief by breaking overnight the pre- 
mises of the money-lender and run- 
ning with the funds was given to 


Parichandar Shivanarayan v. I-T. Commr.. A. P. [Prs. 6-7] S.C. 281 


show in Daga’s case that it would 
not be än allowable loss. But the 
example was not considered to be 
quite apposite in the case of Nainital 
Bank for taking the opposite view. 
The majority opinion of a special 
Bench of the Madras High Court in 
S.. P. S. Ramaswami Chettiar v. The 
Commr. of Income-Tax, Madras (ILR 
(1930) 53 Mad 904) were merely re- 
ferred in BaCridas Dagas case but 
was disapproved in Nainital Bank’s 
case (AIR 1965 SC 1227), The facts, 
of the -latter case were that the 
Bank in the usual course of its busi- 
ness had to keep cash money in 
various safes in its various branches. 
At one. of its branches the cash 
amount of Rs. 1,00,000/- and odd 
was stolen in a dacoity committed at 
about 7.00 p.m, Subba Rao J., as he 
then was, dismissing the depart- 
ment’s appeal held the loss to be an 
admissible deduction chiefly on the 
ground that it formed part of the 
stock-in-trade of a banking company. 
A large number of authorities were 
considered including the one in Bad- 
ridas Daga’s case. A distinction 


. drawn in some of the cases between 


misappropriation of the assessee’s 
money by a servant or loss to him 
by reason of cash being robbed from 
its servant was held to be of no con- 
sequence. In that regard referring +o 
the decision of the Madras High 
Court in Ramaswami Chettiar’s case 
it was -held that the “correctness of 
the said decision was. shaken when 
this Court in Badridas Daga’s case 
approved the Patna view in Motipur 
Sugar Factory’s case (AIR 1955 Pat 
389). The minority view expressed by 
Anantakrishna Ayyar J. was prefer- 
red, The. decision of the High Court 
of Australia in Charles Moore & Co. 
(W. A.) Pvt. Ltd. v. Federal Commr. 
of Taxation (°1956-57) 95 Comm WLR 
344) was heavily relied upon. Refer- 
ence was also made to the decision 
of a learned single Judge of the 
New Zealand Supreme Court in the 
case of Gold Bank Services Limited 
v. Commr. of Inland Revenue ((1961) 
New Zealand LR 467) which had 
followed the Australian decision in 
Charles Moore’s case. The case of 


Nainital Bank was held to be stron- 
ger than the two foreign decisions 
aforesaid. We may, however, point 


282 S.C. [Prs, 7-9] Ramchandar Shivanarayan v. I.-T. Commr., A. P. ALR. 


out the slight distinction between the 
Income-tax law of Australia and New 
Zealand and that of India, although 
basically in principle there is hardly 
any difference. In the Australian 
case the statutory language of Sec- 
tion 51:(1) of the Income-Tax and 
Social Services Contribution Assess- 
ment Act 1936-1952 fell for conside- 
ration. The relevant words of the 
said provision were: “losses necessari- 
ly incurred in gaining or producing 


the assessable income.” In our Acts 
there is no such express provision 
. because the corresponding provision 


. used the term ‘expenditure’ and nct 
losses. But the principle decided by 
the full Court of the High Court cf 
Australia (the highest Court in the 
land) is aptly applicable. in India. 
The argument for the Commissioner 
that before the money was stolen it 
had come home to the tax-payer so 
as to form part of the capital re- 
sources was rejected at page 351 on 
the ground:— 


lease We are here dealing witha 
loss incurred in an operation of busi- 
ness concerned with the regular in- 
flow of revenue, not with a loss of 
or concerning part of the “profit 
yielding subject”, the phrase in which 
Lord Blackburn in United Collieries 
Ltd. v. Inland Revenue Commrs., 
(1930) SC 215, at p. 220:(1929) 12 
Tax Cas 1243, at p. 1254 summarised 
the characteristics of a~ business 
undertaking or enterprise considered 
as an affair of a capital nature.” 
The language of the New Zealand 
statute was more or less the samd 
except that it contained the adverb 


“exclusively”. Haslem J., therefore, 
stated at page 470 of (1961) New 
Zealand Law Reports: 

“While our section contains the 


adverb “exclusively”, which . is ab- 
sent from its Australian counterpart, 
I do not think that on the instant 
facts this difference in wording can 
affect the conclusion. In my opinion, 
the loss was exclusively incurred in 
the manner described, since the risk 
of precisely such an event was inher- 
ent in the course of the production 
of assessable income.” 

8. The principle applicable in. India 
is more or less the same. If there isa 
direct and proximate nexus between 


the business operation and the loss or 
it is incidental to it, then the loss is 
deductible, as, without the business 
operation and doing all that is inci- 
‘dental to it, no profit can be earned. 
It is in that sense that from a com- 
mercial standard ‘such a loss is con- 
sidered tc be a trading one and be- 
comes deductible from the total in- 
come, although, in terms neither in 
the 1922 Act nor in the 1961 Act 
there is a provision like Sec. 51 (1) 
of the Australian Act. 


9. There is a' veritable roll-call 
of cases of the various High Courts 
in India, mostly under similar cir- 
cumstances, taking the view on the 
lines of Daga’s (AIR 1958 SC 783) 
and Nainital Bank’s (AIR 1965 SC 
1227) cases. We may just refer to 
some of them. In Basantlal Sanwar 
Prasad y. Commr. of Income-Tax 
(1968) 67 ITR 380: (AIR 1967 Pat 
112) the loss of cash in a burglary 
committed at night in a wholesale 
cloth shop was held to be allowable. 
In U. P. Vanaspati Agency v, Commr. 
of Income-Tax (1968) 68 ITR 120 
(All) money entrusted to an employee 
for being deposited in the Bank but 
lost in the way by robbery was 
held to be deductible. To the same 
effect is the view expressed by 
Allahabad High Court in the case of 
Commr. of Income-Tax, U. P. v. 
Sarya Sugar Mills (P) Ltd., (1968) 70 
ITR 109 (All); by the Madras High 
Court in Commr, of Income-Tax, 
Madras v. K. T. M. S. Mahmood. 
(1969) 74 ITR 100 (Mad): by the 
Madhya. Pradesh High Court in 
Commr. of Income-Tax, M. P. v. 
Ganesh Rice Mill (1970) 77 ITR 889: - 
(AIR 1971 Madh Pra 48) and the 
Rajasthan High Court in Chhotulal 
Ajitsingh v. Commr. of Income-Tax, 
Rajasthan, (1973) 89 ITR 178: (1972 
Tax LR 801 (Raj)). The contrary 
view expressed in the case of Bansi- 
dhar Onkarmal v. Commr. of In- 
come-Tax, Bihar and Orissa, (1949) 
17 ITR 247:(AIR 1952 Orissa 109) 
and in the Madras Full Bench case 
of Chettiar’s is no longer good law. 
The ratio of Daga’s case does not 
seem to have been correctly applied 
by the Punjab High Court in Messrs. 
Ram Gopal Ram Sarup v. Commr., of 
Income-Tax, Punjab (1963) 47 ITR 
611 (Punj). 
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10. Now we proceed to point out 
the persistently wrong application of 
the law laid down by this Court b; 
the Andhra Pradesh High Court in 
two earlier decisions followed in 
the decision under appeal also. They 
are: Commr. of Income-Tax, Andhra 
Pradesh v. Chakka Narayana (1961) 
43 ITR 249 (Andh Pra) and Maduri 
Rajeshwar v. Commr. of Income-Tax 
Andhra Pradesh, (1964) 51 ITR 213: 
(ATR 1963 Andh Pra 455). In Chakka 
Narayana’s case (supra) the assesse2 
who was a dealer in cloth and gov- 
ernment securities encashed govern- 
ment securities worth about Rupees 
20,000/-. He went to the Madres 
Railway Station for taking the cash 
to his place of business but lost the 
money on account of theft commit- 
ted, The High Court referred to 
Badridas Daga’s case but yet distir.- 
guished it and preferred to follow 
the majority decision of the Full 
Bench of the Madras High Court m 
Ramaswami Chettiar’s case, which, és 
we have already pointed out, was not 
approved by this Court in Nainital 
Bank’s case. The High Court enun- 
ciated the law correctly, but commiz- 
ted an error in applying tre 
same to the facts of that case 
when it said: “It could not be posiz- 
ed that it was absolutely necessary 
for the assessee to cash the cheque 
issued and to carry the money cn 
his person, It is only when it coud 
be posited that it was part of his 
business to take money with him 
that it could be said that the loss 
was incidental to his business.” We 
do not approve of this distinctioa. 
Similarly the Andhra Pradesh High 
Court took a narrow view in Maduri 
Rajeshwar’s case also. There a stram- 
ger came to the assessee’s shop dur- 
ing business hours and, when the as- 
sessee had gone into another room 
to talk on the telephone, the stran- 
ger removed the cash box and di- 


appeared. Chandra Reddy C. J. who 
had delivered the leading judgmeat 
in the earlier case as also in this 


ease, if we may point out with res- 
pect, committed the same mistaxe 
when he said at page 216: 


“It cannot be postulated that thre 


less sustained by the assessee result- 


ing from the theft committed by the 
stranger springs directly from kis 
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business or is incidental to the car- 
rying on of it. The only connection 
that could be established in this case 
is that at the time theft was com- 
mitted money was in the business pre- 
mises and it was during business 
hours. There is no other connection 
between the theft of the money and 
the business of the assessee.” 

It is to be remembered that the 
direct and proximate connection and 
nexus must be between the business 
operation and the loss. It goes with- 
out saying that a businessman has to 
keep money either when he gets it 
as sale-proceeds of the  stock-in- 
trade, or for disbursement to meet 
the business expenses or for pur- 
chasing stock-in-trade and if he loses 
such money in the ordinary course 
of business, the loss is a deductible 
trading loss, It is immaterial whe- 
ther the money is a part of the 
stock-in-trade, such as, of a banking 
company or a money-lender, or is 
directly connected with the other 
business operations. The risk is in- 
herent in the carrying on of the busi- 
ness and is either directly connected 
with it or incidental to it. 


11. In the judgment under appeal 
the High Court, to our mind, has 
taken the same erroneous view and 
given the answer against the asses- 
See in spite of the fact that it has no- 
ticed a catena of cases of the vari- 
ous High Courts already alluded to 
by us also. Distinguishing the pre- 
ponderance of the view expressed in 
the various decisions in favour of the 
assessee, the High Court, in aur 
opinion, wrongly chose to stick to its 
earlier narrow view. 


12. Inthe light of the conspectus 
of the law, as discussed above, let 
us see whether on the facts found 
by the Tribunal the loss of Rupees” 
30,000/- was allowable as a trading 
loss. The assessee had borrowed a 
sum of Rs, 50,000/- from some cre- 
ditor. The money was brought in 
cash to Rajahmundry by its emplo- 
yee, Such a mode of business opera- 
tion is very common and well known. 
Out of the said sum of Rs. 50,000/- 
which was meant for purchase of 
Government securities a sum of 
Rs. 30,000/- was lost by theft. It is 
immaterial whether Government secu- 
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rities were purchased by the re- 
maining sum of Rs, 20,000/- or not. 
The loss was, however, directly con- 
nected with the business operation 
and was incidental to the carrying on 
of the business of purchase of Gov- 
ernment securities to earn profit. In 
such a situation it was a part of the 
trading loss and deductible as such in 
arriving at the true profits of the 
assessee. : 


13. In the result we allow the 
appeal, set aside the decision of «the 
High Court and answer the question 
in favour of the assessee and against 
the Commissioner of Income-Tax. 
The latter must pay to the appellant 
the costs in this appeal. 


Appeal allowed. 
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to Grade I — Rule contained in let- 
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Those who were confirmed in Gr. i 
against permanent posts in accord- 
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ance with the decision contained in. 
Ext. R-9 must rank senior to those 
who were absorbed against perman- 
ent posts later although they were 
confirmed in supernumerary posts 
created in Grade I with effect from 
the 1st April, 1956. There was 
thing wrong in it. It is undisputed 
that respondents 3 to 9 had been 
confirmed due to one reason or the 
other against permanent posts ear- 
lier than respondents 1 and 2. Respon- 
dents 1 and 2, therefore, were not 
entitled to get any relief for the 
quashing of the impugned order 
Ext. P-4 dated the 6th March, 1972. 
(Para 8) 
Mr. U. R. Lalit, Sr. Advocate (Mr. 
Girish Chandra, Advocate with him), 
for Appellants; M/s. S, Balakrishnan 
(Mr. M. K. D. Namboodri, Advocate 
with him), for Respondent No. 1. 


UNTWALTA, J.:— This is an ap- 
peal by special leave, The appellants 
are the Railway Board and some opf- 
ficers of the Southern Railway con- 
cerned with the passing of the im- 
pugned orders. Respondents 1 to 9 
were clerks in the Southern Rail- 
way in Grade II. They were all pro- 
moted eventually to Accounts Clerks, 
Grade I. In the seniority list, how- 
ever, respondents 3 to 9 were shown 
as senior to respondents 1 and 2. 
Hence the latter challenged the order 
Ext. P-4 dated the 6th of March, 
1972 by filing a writ petition in the ` 
Kerala High Court. The petition was 
dismissed by a learned .single Judge, 
but their appeal was allowed by the 
Division Bench. Hence the Railway 
administration has filed the present 
appeal, Mr. U. R. Lalit appeared for 
the appellants and Mr. S. Balakrish- 
nan contested the appeal on behalf of 
respondent No. 1. No other respon- 
dent appeared. 

2. For getting promotion from 
Grade II to Grade I, the respondents 
had to pass a departmental examina- 
tion known as Appendix II-A Exemi- 
nation. In Grade II, respondent No. 1 
having been appointed earlier was 
senior to respondents 2 to 9 and res- 
pondent 2 was junior to respondeni 3 
but senior to respondents 4 to 9. 
Respondents 3 to 5 had passed Ap- 
pendix II-A examination before the 
lst April, 1956. Respondent 6 passed 
it in Apri] 1956. Respondents 2 and 
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7 to 9 passed the said examination in 
November 1956 and _ respondent 1 
passed it lastly in May, 1957. 


3. In the Indian Railway Estab- 
lishment Code, Volume I are the 
Rules framed by the President f 
India under Art. 309 of the Constitu- 
tion. Contained in the said Code is 
the well-known R, 157- which autho- 
rises the Railway Board, as permis- 
sible under Art. 309, to have "ful 
powers to make rules of general a>- 
plication to non-gazetted railway ser- 
vants under their control.” 
Railway Board have been framirg 
rules in exercise of this power from 
time to time. No special procedure or 
method is prescribed for the mekirg 
of such rules by the Railway Board. 
But they have been treated as rulss 
having the force of rules framed 
under Art. 309 pursuant to the del:- 
gated power to the Railway Board if 
they are of general application to 
non-gazetted railway servants or to a 
class of them. 


4. Eventually all the respondents 
were confirmed in Grade I with ef- 
fect from the Ist April, 1956. But 
the difference in their inter se senis- 
rity was brought about because res- 
pondents 3 to 9 were confirmed in 
permanent posts while respondents 1 
and 2 were confirmed in superni- 
merary posts. Respondents 1 and 2 
claimed on the ‘basis of the Rule 
20 (b) contained in the Indian Razl- 
way Establishment Manual, Volume I 
that irrespective of the dates of 
their passing the departmental exa- 
mination, their seniority in Grade II 
had to be reflected in Grade I when 
they were confirmed in that’ Grade 
from a date with effect from whizh 
respondents 3 to 9 had also be2n 
confirmed. On the other hand tare 
case of the appellants as also some 
of the contesting respondents in tae 
High Court has been that the afore- 
said Rule 20 (b) contained in tae 
Railway Establishment Manual is of 
No universal application and was sub- 
ject to the rules and orders which 
were issued by the Railway Board 
from time to time. According to such 
rules and orders, those- who were 
confirmed in supernumerary posts 
and later in permanent posts had to 
rank junior to those who.were con- 
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firmed earlier in permanent posts. 
The learned single Judge accepted 


the stand taken on behalf of the ap- 
pellants but the Division Bench re- 
jected it. ; 


5. It is not necessary for us to 
repeat all that has been’ said in the 
judgments of the High Court but a 
brief re’sume’ of facts would show 
that the view taken, by the learned 
single Judge was correct and the 
Division Bench was not right in tak- 
ing a contrary view. 


6. Ext. R-2 was a circular letter 
of the Railway Board dated the 7th 
March, 1957 issued to the General 
Managers of all Indian Railways and 
other authorities. The subject in this 
letter was “upgrading of posts.” After 
reviewing their earlier decisions the 
Railway Board decided to make cer- 
tain changes in the distribution of 
posts in the higher grades, As a pro- 
visional measure, since the final im- 
plementation of the orders was to 
take time, it was decided as men- 
tioned in paragraph 13 of this cir- 
cular to upgrade certain posts of 
clerks of the Accounts Departments. 
Certain temporary -posts were up- 
graded and thus clerks of Grade II 
could succeed in getting promotions 
to Grade I. A few days later an- 
other circular letter Ext, R-3 dated 
the 13th March, 1957 was issued by 
the Railway Board to the General 
Managers mentioning therein that 
the orders contained in the earlier 
letter had the approval of the Presi- 
dent and clarifying certain other mat- 
ters in relation to the upgrading of 
the posts. We may now refer to 
the other circular letter dated the 
18th March, 1959 Ext. R-5 in which 
it is stated that the senior clerks in 
Grade II who had qualified to be 
promoted to Grade I by passing Ap- 
pendix II-A examination later than 
Ist of April, 1956, should be con- 
firmed in Grade I after creating for 
them supernumerary posts from the 
said date.: The meaning of supernu- 
merary posts as mentioned in the 
judgments of the High Court is to 
create shadow posts for giving bene- 
fits of pay etc. to the promoted 
clerks although as a matter of fact 
permanent posts were not available 
from that date for confirmation of 
such senior persons. 
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7. Them came the office order 
Ext. P-3 dated the 4th May, 1959 
which prima facie showed that the 
respondents were deemed to hav 


been promoted to officiate as Clerks, 5 


Grade I against the upgraded posts, 
permanent or temporary, as per th= 
decision communicated in the circular 
dated the 7th March, 1957. Respon- 
dents 1 and 2 were included in the 
list of such promoted clerks. But a 
difficulty arose as to their confirma- 
tion in permanent posts as no such 
posts were available for them frem 
Ist April, 1956. The decision of the 
Railway Board was communicated in 
their Ietter Ext. R-6 dated the 25th 
November, 1959 according to which 
they were to be confirmed after 
creation of supernumerary posts in 
lieu of the then existing temporary 
posts which were to be set off 
against permanent vacancies arising 
subsequently, The fact that the res- 
pondents 1 and 2 were confirmed 
against such supernumerary posts is 
not in dispute. This is also clear 
from the office order dated the 5th 
May, 1960 Ext. R-8. Then came the 
decision of the Railway Board con- 
tained in Ext. R-9, their letter dated 
the 2nd March, 1962. This letter em- 
bodies rules of general application to 
a particular class of non-gazetted rail- 
way servants. It has been rightly 
contended on behalf of the appel- 
lants that they had the force of a 
rule made under Rule 157. After 
tracing the past history it was stated 
in this letter:— 


“The aforesaid concession given to 
senior staff who had qualified in later 
examination did not, however, mean 
that the relative seniority, in the 
list of Clerks Gr. II, would regulate 
the seniority as clerks Gr. I of all 
those confirmed as Clerks Grade I 
(including those confirmed against 
supernumerary posts) namely, thos? 
who qualified for promotion to that 
grade by passing the App. II-A Exa- 
mination prior to 1-4-56 and who 
were available for such promotion on 
1-4-56, and those who qualified sub- 
sequently by passing the examina- 
tion between April 56 and Dec. 57. 
Thus, though some staff who wera 
not eligible for promotion and con- 
firmation were “deemed” to hava 
been promoted as Clerks Gr. I w.e.f. 


A.I. R. 


1-4-56 and confirmed even by creat- 
ing supernumerary posts, seniority as 
Clerks Gr. I is to be fixed according 
to the principle that the persons who 
qualified prior to 1-4-56 and were 
available on 1-4-56 were to be con- 


_Sidered first and cther senior clerks 


qualifying upto 31-12-57 were tc be 
considered as and when they quali- 
fied. This is in accordance with THE 
FUNDAMENTAL PRINCIPLE THAT 
A VACANCY, OFFICIATING OR 
PERMANENT, CAN ONLY BE FILL- 
ED BY THE SENIORMOST PER- 
SON ACTUALLY QUALIFIED AT 
THE TIME THE VACANCY OCCURS.” 


8. The competition is between 
Rule 20 (b) referred to above and the 
rule contained in Ext. R-9, which of 
the two will prevail? Rule 20 (b) 
reads as follows: 


“The seniority of Accounts Clerks, 
Grade I and Stock Verifiers is to be 
determined with reference to their 
substantive or basic seniority in 
Grade II irrespective of the dates 
they qualify for promotion as Clerks 
Grade I by passing the examination 
prescribed for the purpose.” 

The Prefatory Note to the Indian 
Railway Establishment Manual which 
contains the above rule says: “It 
must be noted that the provisions of 
this Manual do not supersede the 
rules contained in any of the Indian 
Railway Codes and in case of con- 
flict the latter should prevail, This 
Manual may not be referred to as 
the final authority and a reference 
should always be made to the origi-| 
nal orders on the subject.” It would 
thus be seen that those who were 
confirmed in Grade I against per- 
manent posts in accordance with the 
decision contained in Ext. R-9 must 
rank senior to those who were ab- 
sorbed against permanent posts later 
although they were confirmed in 
supernumerary posts created in Gr. I 
w.e.f. the Ist April, 1956. There 
was nothing wrong in it. It is undis- 
puted that respondents 3 to 9 had 
been confirmed due to one reason or 
the other against permanent posts 
earlier than respondents 1 and 2, In 
our judgment, the decision contained 
in Ext. R-9 which had the force of a 
rule made under Rule 157 did over- 
ride Rule 20 (b) contained in the 
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Manual. Respondents 1 and 2, there- 
fore, were not entitled to get any 
relief for the quashing of the im- 
pugned order Ext. P-4 dated the 6th 
March, 1972, Their writ petition wes 
rightly dismissed by the single Judge 
and wrongly allowed by the Divisicn 
|Bench. 


9. For the reasons stated ahov> - 
we allow this appeal, set aside tke 
order of the Division Bench and rə- 
store that of the single Judge. We 
shall make no order as to costs. 

Appeal allowed. 
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(From: AIR 1977 All 399) 
N. L. UNTWALIA AND 
P. S. KAILASAM, JJ. 

Khadi Gram Udyog Trust, Appel- 
lant v. Shri Ram Chandraji Viraj- 
man Mandir. Respondent. 

Civil Appeal No. 1313 of 1977, TC- 
28-11-1977, 


U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) 
Act (13 of 1972), S. 20 (4) — Expres- 
Sion “entire amount of rent due” 
Includes rent which has become time 
barred. 


The statute has conferred a benefit 
on the tenant to avoid a decree for 
eviction by complying with the re- 
quirement of Section 20 (4). If ae 
fails to avail himself of the oppert- 
tunity and has not paid the rent 
for not less than four months and 
within one month from the date of 
service upon him of a notice of de- 
mand, the landlord under Sec. 20 (2) 
would be entitled to an order of eviz- 
tion, Still the tenant can avail him- 
self of the protection by complying 
with the requirements of Sec. 20 (=). 
The words “entire amount of reat 
due” in S. 20 (4) would include reit 
which has become time-barred. AIR 
1977 All 399, Affirmed. (1889) 42 
Ch D 424, AIR 1958 SC 328, Rel. on. 
AIR 1975 Pat 283 (FB), Approved. 


s 


(Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 283 (FB) 4 


AIR 1959 Punj 328 4 
AIR 1958 SC 328: 1958 SCR 1122 4 
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(1889) 42 Ch D 424: 62 LT 278 Cur- 
wen v. Milburn 4 
Mr. Hardayal Hardy, Sr. Advocate 

(M/s. K. L. Taneja and S. K., Sabhar- 

wal, Advocates with him), for Ap- 

pellant; Mr. L, N. Sinha, Sr. Advo- 

cate (M/s. Badri Das Sharma and S. 

R. Srivastava, Advocates with him), 

for Respondent. 


KAILASAM, J.— On November 8, 
1977 when the hearing of the appeal 
was concluded we pronounced an 
order dismissing the appeal with 
costs stating that a reasoned judg- 
ment would follow. We now proceed 
to give our reasons. 


2. This appeal by special leave is 
preferred by Khadi Gram Udoyg 
Trust, the tenant against the judg- 
ment of the Allahabad High Court 
passed in Civil Revision No. 2217 of 
1975 directing its eviction, The res- 
pondent Shri Ram Chandraji Viraj- 
man Mandir, Sarsaiya Ghat, Kanpur, 
the owner of premises No. 49/4 Gene- 
ral Ganj, Kanpur, served a notice on 
the appellant who was a tenant of a 
shop in the premises on a monthly 
rent of Rs. 200/- from 1958 demandiag 
payment of arrears as well as to quit 
the premises. The notice was served 
on 9th July, 1973. Subsequently the 
respondent filed the suit No, O. S. 5 
of 1973 before the District Judge, 
Kanpur, restricting its claim for re- 
covery of arrears of rent from 1-5-1973 
to 8-8-1873, for Rs. 3200/~ as damages 
and Rs. 322. 93 as water tax alleged to 
be already due and Rs. 50 as water 
tax tentatively due pendente lite and 
future water tax and’ for ejectment of 
the petitioner from the suit premises. 
In this suit the respondent relin- 
quished his claim for rent for the 
period 1-1-1963 to 31-12-1970 as the © 
relief was time-barred. The appellant 
paid the rent for the period 1-1-1971 
to 30-4-1973 and thereafter respon- 
dent restricted his claim for the pe- 
riod 1-5-1973 to 8-8-1973. The appel- 
lant filed the written statement stat- 
ing that he had paid the entire 
amount due. As the rent for the pe- 
riod 1-1-1963 to 31-12-1970 was bar- 
red by time, he pleaded that he was 
not a defaulter and was therefore 
not liable io be evicted from the 
suit premises. The appellant depo- 
sited a sum of Rs. 5972.43 in the 
court being the amount of rent and 
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‘damages for the period 1-5-1973 to 
28-2-1975 together with interest, cost 
etc. as required by Sec. 20 (4) of the 
U. P. Act 13 of 1972. The suit was 
transferred to the court of 6th Addl. 
District Judge, Kanpur, who on 11-11- 
1975 decreed the suit of the respon- 
dent and directed the appellant to 
vacate the suit premises and ordered 
that the entire amount deposited , by 
appellant in the court under Section 
20 (4) of the Act shall be paid to the 
plaintiff-respondent. The appellant 
filed a revision petition under Sec- 
tion 25 of the Small Causes Courts 
Act in the High Court of Allahabad. 
The High Court dismissed the revi- 
Sion petition by its judgment and 
order dated 19-4-1977. The present 
appeal is filed by special leave grant- 
ed by this Court. 


3. The only contention raised in 
this appeal is that the appellant hav- 
ing complied with the requirement of 
Section 20 (4) of the Act and deposi- 
ted the entire amount of rent due, 
the Court ought to have passed an 
order relieving the tenant against his 
liability for eviction on that ground. 
Chapter IV of the U, P. Urban 
. Buildings (Regulation of letting, rent 


and eviction) Act XIII of 1972 pre-. 


scribes the procedure for eviction of 
atenant. While Section 20 (1) bars 
institution of suit for eviction of a 
tenant from a building, notwithstand- 
ing the determination of his tenancy 
by efflux of time or on the expira- 
tion of a notice to quit or in any 
other manner, sub-sec, (2) enables the 
landlord to file a suit on any one cr 
more of the grounds mentioned in 
sub-sec. (2): We are concerned with 
sub-clause (a) of sub-sec. (2) which 
provides that a suit for eviction of a 
tenant from a building may be insti- 
tuted on the ground that the tenant 
is in arrears of rent for 
than four months and has failed -to 
pay the same to the landlord within 
one month from the date of service 
upon him of a notice of demand. It 
is not disputed that several notices 
were served on the appellant and 
that he failed to pay the rent with- 
in one month from the date of the 
service of the notice of demand on 
him. Another opportunity for pay- 
ment of rent is provided to the ten- 
ant under Section 20 (4) which pro- 


not less - 


A.I. R. 


vides that “In any suit for eviction on 
the ground mentioned’in Cl. (a) of 
sub-section (2), if at the first hearing 
of the suit the tenant unconditional- 
ly pays or tenders to the landlord 
or deposits in Court the entire 
amount of rent and damages for use 
and occupation of the building due 


_from him together with interest there- 


on at the rate of 9 per cent per 
annum and the landlord’s costs of 
the suit in respect thereof, after de- 
ducting any amount already deposited 
by the tenant under sub-sec, (1) of 
Section 30, the court may, in lieu of 
passing a decree for eviction on that 
ground. pass an order relieving the 


tenant against his liability for evic- 


tion on the ground, Under this sub- 
section, therefore, though the ten- 
ant has not complied with the re- 
quirement of sub-section (2) of Sec- 
tion 20, if he pays at the first hear- 
ing of the suit unconditionally the 
entire amount of rent the court may 
Pass an order relieving the tenant 
against his liability for eviction. In 
this case the appellant deposited on 
13-2-1975 a sum of Rs. 5972.43 being 
the amount of rent and damages for 
the period 1-5-1973 to 28-2-1975 to- 
gether with interest ete. The con- 
tention of the appellant is that, “en- 
tire amount of rent due” would be 
the rent that is recoverable and 
would not include the rent, the re- 
covery for which is barred by time. 
According to the appellant the pay- 
ment of entire amount of rent due 
would not include the rent for the 
period 1-1-1960 to 31-12-1970 as the 
claim is barred by time. The Dis- 
trict Judge who tried the suit was of 
the view that the tenant ought to 
have deposited the time-barred ar- 
rears of rent also in order to claim 
benefit under Sec. 20 (4). The trial 
Court proceeded with the trial of 
the suit and found that the landlord 
had proved that tenant was in ar- 
rears of rent for not less than 4- 
months and had failed to pay the 
same to the landlord within one 
month from the date of service upon 
him of a notice of demand and as 
such satisfied the requirement of sub- 
section (2) of Section 20 and is en- 
titled for order of eviction. In the 
revision the High Court affirmed the 
view taken by the trial Court and 
dismissed the appeal, ` 
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4. It will be seen that under Sec- 
tion 20 (2) of the Act, the landlord 
gets a cause of action for evicting 
the tenant when the tenant is in ar- 
rears of rent for not less than four 
months, and has failed to pay the 
same to the landlord within one 
month from the date of service upon 
him of a notice of demand, If the ten- 
ant pays the entire arrears of reni 
due at the first hearing of the suil 
the court may relieve the tenant 
against eviction even though he had 
not complied with Sec. 20 (2): The 
tenant can take advantage of the 
benefit conferred by Sec. 20 (4) onl: 
when he pays the entire amount o2 
rent due as required under S. 20 (41. 
The question that arises for conside- 
ration in this appeal is whether th2 
entire amount of rent due would in- 
elude even rent which cannot be re- 
covered as having been time-barred. 
There is ample authority for the pro- 
position that though a debt is time- 
barred, it will be a debt due thouga 
not recoverable, the relief being bar- 
red by limitation. In Halsbury’s Laws. 
of England (3rd Edn.) Vol. 24 ef 
p. 205, Art. 369, it is stated’ “except 
in the cases previously mentioned, 
the Limitation Act, 1939 only takes 
away the remedies by action or by 
set off; it leaves the right otherwis?> 
untouched and if a creditor whos: 
debt is statute-barred has any means 
of enforcing his claim other than. by 
action or set-off, the Act does not 
prevent him from recovering by 
those means, The Court of Appeal 
in Curwen v, Milburn (1889) 42 Ch D 
424 Cotton, L. J. said: 


“Statute-barred debts are dues, 
though payment of them cannot k= 
enforced by action.” 


The same view was expressed by th2 
Supreme Court in Bombay Dyeing . 


and Manufacturing Co. Ltd. v. Tke 
State of Bombay, 1958 SCR 1122: 
(AIR 1958 SC 328) where it held that 


the statute of limitation only bars 
the remedy but does not extinguish 
the debt, except in cases provided 
for by Section 28 of the Limitation 


Act, which does not apply to a debe. 
Under Section 25 (3) of the Contract 
Act a barred debt is good considers- 
tion for a fresh promise to pay tke 
amount. Section 60 of the Contract 
Act provides that when a _ debtor 
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makes a payment without any direc- 
tion as to how it is to be appropriat- 
ed, the creditor has the right to ap- 
propriate it towards a barred debt. 
In a Full Bench decision of the Patna 
High Court Ram Nandan Sharma v. 
Mt. Maya Devi. AIR 1975 Pat 283 
Untwalia, C. J. as he then was, has 
stated “There is a catena of deci- 
sions in support of what has been 
said by Tek Chand, J. in First Na- 
tional Bank v. Sant Lal, (AIR 1959 
Punj. 328 at p. 330 paragraph 12) 
that the Limitation Act with regard 
to personal actions, bars the remedy 
without extinguishing the right.” The 
law is well settled that though the 
remedy is barred the debt is not ex- 
tinguished. On consideration of the 
scheme of the Act, it is clear that 
the statute has conferred a benefit on 
the tenant to avoid a decree for evic- 
tion by complying with the require- 
ment of Section 20 (4). If he fails to 
avail himself of the opportunity and 
has not paid the rent for not less 
than four months and ‘within one 
month from the date of service upon 
him of a notice of demand, the 
landlord under Section 20 (2) would 
be entitled to an order of eviction. 
Still the tenant can avail himself of 
the protection by complying with the 
requirements of Section 20 (4), As he 
has not deposited the entire amount 
due the protection is no more avail- 
able. We agree with the view taken 
by the -trial Court and the High 
Court of Allahabad that the -words 
“entire amount of rent due” would 
include rent which has become time- 
barred. 





5. In the result the appeal is dis- 
missed. There will be no order as 
to costs. 


Appeal dismissed. 


© 
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AIR 1978 SUPREME COURT 29¢ 
(From: Kerala)* 


P. K. GOWSAMI AND 
V. D. TULZAPURKAR, JJ. 


K. Karunakaran, Appellant v. T. 
V. Eachara Warrier and another, 
Respondents. 


Criminal Appeal 
D/- 16-11-1977. 


Criminal P. C. (2 of 1974), Sec- 
tion 340 — Complaint in respect of 
offence under S, 193, Penal Code — 
Habeas Corpus petition — False af- 
fidavit by Home Minister Hish 
Court after enquiry sanctioning com- 
plaint for perjury — Appeal to Sup- 
reme Court by special leave — Inter- 
ference — (Constitution of India Arti- 
ele 136). 


Whether, suo moto, or on an az- 
plication by a party under S. 340 C), 
Cr, P. C., a court having been al- 
ready seized of a -matter may be 
tentatively of opinion that further az- 
tion against some party or witness 
may be necessary in the interest: f 
justice. In a proceeding under Sez- 
tion 340 (1), Cr. P. C. the reasons 
recorded in the’ principal case, in 
which a false statement has been 
made, have a great bearing and in- 
deed action is taken having regard to 
the overall opinion formed by the 


No. 272 of 1977, 


court in the earlier proceedings, At 
` such an enquiry irrespective of the 
result of the main case, the oniy 


question is whether a prima facie 
case is made out which, if unrebutted, 
may have a reasonable likelihood +o 
establish the specified offence ard 
whether it is also expedient in the 
interest of justice to take such ac- 
tion, The party “may. choose to, place 
all its materials before the court at 
that stage, but if it does not, it will 
not be estopped from doing so later 
in. the trial, In case prosecution is 
sanctioned by the Court. 


(Paras 20, 21, 22) 


An enquiry, when made, under 
Section .340 (1), Cr. P. C. is really 
in the nature of affording a locus 
paenitentiae to a person and if at 


*(C. M. P. No, 7406 of 1977 in O. P. 
No. 1141 of 1977, D/- 13-6-1977 
(Ker)). 
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V. Eachara Warrier 


A.I. Ry 


that stage the court chooses to take 
action, it does not mean that he will 
not have full and adequate opportu- 
nity in due course of the process of 
justice to establish his innocence. 
(Para 25) 
It is well settled that the Supreme 
Court under Art, 136 of the Constitu- 
tion would come to the aid ofa 
party when any gross injustice is 
manifestly committed by a Court 
whose order gives rise to the cause 
for grievance before the Court. Even 
when two views are possible ‘in the 
matter it will not be expedient in the 
interest of justice to interfere with 
the order of the High Court unless, 
the Supreme Court is absolutely cer- 
tain that the two  pre-conditions 
which are necessary for laying a com- 
plaint after an enquiry under S. 340 
are completely absent. The two pre- 
conditions are that the materials pro- 
duced before the High Court make 
out a prima facie case for a com- 
plaint and secondly that it is expedi- 
ent in the interest of justice to per- 
mit the prosecution under Sec. 193, 
I. P. C. (Para 26) 
Chapter XXVI of the Code of Cri- 
minal Procedure (2 of 1974) makes 
provisions as to offences affecting the 
administration of justice. Section 340 
Cr. P. C. with which the chapter 
opens is the equivalent of the old 
Section 476,. Criminal Procedure Code 
(5 of 1898). The chapter has under- 
gone one significant change with re- 
gard to the provision of appeal 
which was there under the old Sec- 
tion 476B, Criminal P. C. Under 
Section 476B, Cr. P. C. (old) there 
was a right of appeal from the order 
of a‘subordinate court to the supe- 
rior court to which appeals ordinarily 
lay from an appealable decree or sen- 
tence of such former court. Under 
Section 476B (old) there would have 
ordinarily been a fright of appeal 
against the order of the High Court 
to the Supreme Court. There is, 
owever, a distinct departure from 
that position under Section 341, 
Cr. P. C. (new) with regard to an 
appeal against. the order of a High 
Court under S. 340 to the Supreme 
Court. .An order of the High. Court 


made under sub-section (1) or sub- 
section (2) of Section 340 is specifi- 


cally excluded for the purpose of ap- 


peal to the.superior court under Sec-. 


i 
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tion 341 (1), Cr. P. C. (new), This is. 
therefore, a new restriction in the 
way of the appellant when he ap- 
proaches the Supreme Court under 
Art. 136 of the Constitution, 
i (Para 19% 
Lie tends to become almost a style 
of life. Lies are resorted to by the 
high and the low being faced with 
inconvenient situations which require 
a Mahatma Gandhi to own up Himala- 
yan blunders and unfold unpleasant 
truths truthfully. But when princi- 
ples are sacrificed at the altar of in- 
dividuals, selfishness of man, desire 
to continue in position and power, 
lining up with the high and mighty, 
lead to lies, euphemistically prevar} 
cation, But all lies made, here ani 
there, ignored by the people or ex- 
posed on their own to nudity, are 
not subject-matters for the court to 
take action. When the court takes 
action it. is a species of falsehood 
clearly defined under S. 191, I.P.C. 
and punishable under Sec. 193, IPC. 
(Para 15) 
(Anno: AIR Comm. Cr. P. C. (1974) 
(7th Edn.), S. 341 N. 14), ATR Comm. 
Constitution, Art, 136 N. 10A) 
Cases Referred: Chronological Paras 
AIR 1976 SC. 1207: (1976) Supp SCR 
172.:1976 Cri LJ 945 3 
Mr. D. Mookerjee, Sr. Advocate 
(M/s. A. S. Nambiar and V. Sivaraman 
Nair and: Miss Pushpa Nambiar, Ad- 
vocates, witk him), for Appellant; Mr. 
Niren De, Sr. Advocate, (Mr. Ram 
Kumar, Mrs. Sumithra Banerjee, Mr. 
M. K. D. Namboodiry and Dr. N, M. 
Ghatate, Advocates with him), for 
No. 1) and Mr. M. N, Abdul Khader, 
Advocate-Gen. (M/s. K. M. K. Nair 
and. K. R. Nambiar, Advocates with 
him (for No. 2), for Respondents, 


GOSWAMI, J..— This appeal by 
special leave is directed against the 
judgment and order of the High 
Court of Kerala of June 13, 1977, 
sanctioning a complaint against the 
appellant along with two others, who 
are not before us, for an offenze 
under Section 193, IPC after making 
an enquiry under Section 340 (1) Code 
of Criminal Procedure, 1973. At tre 
time of granting special leave this 
Court ordered for impleading the 
State of Kerala and the State is re- 
presented before us by its Advocete 
General who adopts the arguments of 
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Minister for 
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the appellant’s counsel Mr. Debabrata 
Mookerjee, and also addressed us in 
support of the appeal. 

2. This particular proceeding is an 
off-shoot out of a habeas corpus ap- 
plication instituted on March, 25, 
1977, in the High Court of Kerala by 
T. V. Eachara Warrier who is a re- 
tired Professor of Hindi of the Gov- 
ernment Arts and Science College, 
Calicut. His son Rajan who was a 
final yéar student in the Regional 
Engineering College, Calicut, was a 
resident of the College Hostel. Shri 
Warrier received a registered letter 
from the Principal of the College. in- 
forming him that his son, Rajan, 
Was arrested and taken into police 
custody on March 1, 1976. 

3. This was a time when the pro- 
clamation of emergency had been in 
force in the country since June 25, 
1975. Nothing, therefore, could be 
done in the courts in view of the 
majority decision of the Constitution 
Bench of -this Court (Khanna, J. 
dissenting) that challenge of even 
mala fide orders of detention could 
not be entertained under Art. 226 of 
the Constitution (see Additional Dis- 
trict Magistrate, Jabalpur v. S. S. 
Shukla (1976) Supp SCR 172: (AIR 
1976 SC 1207). 


4, The heart-broken father had to 
make numerous efforts and entreaties 
in appropriate quarters, high and 
low, to anyhow ascertain the where- 
abouts of his son. The point that is 


relevant is that Shri Warrier also 
saw and met the appellant (Shri 
Karunakaran) who was then the 


Home Minister of Kerala, on March 
10, 1976, after nine days of the ar- 
rest. We are referring to this fact 
Since it will assume some importance 
as will appear hereinafter on account 


- Of omission by Shri Warrier to men- 


tion about this interview with Shri 
Karunakaran in the original writ ap- 
plication. Shri Warrier also met the 
then Chief Minister, Shri V, Achutha 
Menon, several times and on the last 
occasion when he had met him “he 
expressed his helplessness in the mat- 
ter and said that the same was be- 
ing dealt with by Shri Karunakaran, 
Home Affairs’. There 
was also a written representation by 
Shri Warrier to the Home Minis- 
ter, Government of India, on August 
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24, 1976, with copy to all Members 
of Parliament from Kerala. There 
was a reminder to him on Octoker 
22, 1976. Certain Memers of Parlia- 
ment also took the matter up with 
Shri Karunakaran in- Nov. 
is sufficient to state that Shri Wer- 
rier did not receive any answer to 
his piteous queries about the where- 
abouts of his son. This is how tae 
matter had been dragging keeping the 
parents in great suspense, misery 
and distress which can only be ima- 
gined. . 


5. It so happened that the Lok 
Sabha was dissolved on January 18, 
1977, and elections to Parliament and 
the Kerala State Assembly were to 
take place on March 19, 1977, Emer- 
gency was also necessarily relaxed. 
Finding all his efforts to trace the 
whereabouts of his son unavailing, 
the appellant ultimately printed out 
a leaflet inviting .attention of the 
general public in Kerala about Lis 
utter distress at the time when the 
people were about to go to the polis. 
In the leaflet Shri Warrier had d2- 
tailed that his son was kept in illz- 
gal custody without even informing 
him and the members of his fami-_y 
his whereabouts. It was mentioned in 
his original habeas corpus application 
that during the election Shri Karuna- 


karan, then Home Minister, had ad-. 


dressed several public meetings <n 
various constituencies of the Staze 
and that he had- stated during his 
speeches that Rajan was involved as 


an accused in a murder case ard 
that was why he was kept in 
detention, Shri Karunakaran and 


his party won in the State Assembly 
elections and Shri Karunakaran be- 
came the Chief Minister in March 
1977. 


6. On March 25, 1977, which wes 
a Friday, Shri Warrier filed in the 
High Court the habeas corpus appli- 
cation for production of his son, iwm- 
pleading the Home Secretary, Kerala, 
the Inspector General of | Police, 
Kerala, and the Deputy Inspector 
General of Police, Crime Branch, 
Kerala, as the first three respon- 
denis. The application was move 
on the next working day, namely, 
March 28, 1977, and the learned Ad- 
vocate General took notice on behalf 
of the respondents in the petition and 
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the case was posted to March 30, 
1977, for showing cause as to why 
the applcation should not be. grant- 
ed. 


7. Meanwhile Shri Karunakaran, 
who was by then the Chief Minister, 
stated or the floor of the State As- 
sembly that Shri Rajan had never 
been arrested, and that was publish- 
ed in all the papers, That led to the 
applicaticn by Shri Warrier on March 
30, 1977, to implead Shri Karuna- 
karan and the District Superinten- 
dent of Police, Kozhikode, as addi- 
tional respondents to his petition. 
The learned Additional Advocate 


Genera] took notice of this petition 


and the same was allowed by the 
High Court on that very day. 


8. Counter-affidavits by the res- 
pondents, including Shri Karunaka- 
ran’s, were sworn on March 31, 1977 
and filed on April 4, 1977, and the 
case was posted to April 6, 1977. On 
April 6, 1977, Shri Warrier filed a 
reply affidavit. Along with it affi- 


-davits of 12 persons were also filed 


in support of his case that Rajan had 


._ been taken into police custody on 


March 1, 1976. 


9. Shri Warrier as well as most 
of the deponents of the affidavits of- 
fered themselves for cross-examina- 
tion and although some of them were 
eross-exarnined, the Additional Advo- 
cate General declined to cross-exa~ 
mine Shri Warrier, However, the 
Principal of the Engineering College, 
who had informed Shri Warrier 
about Rajan’s arrest, was also exa- 
mined as a witness. The learned 
Additional Advocate General was can- 


.did enough not to question his vera- 


city except to point out that he had 
no direct knowledge about the ar- 
rest of Rajan which he came to know 
from the warden and the students. 
After a full hearing of the matter 
the High Court delivered its judg- 
ment in the habeas corpus applica- 
tion on April 13, 1977, but in the 
nature of things the proceedings were 
not closec. The High Court, faced 
with a unique situation, ordered as 
follows:— 


-“We hereby issue a writ of Habeas 
Corpus to the respondents directing 
them to produce Shri Rajan_in this 
Court on the 21st of Apri] 1977. 
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lf, for any reason the respondents 
think that they will not be able to 
produce the said Sri Rajan on that 
day their counsel may file a . Memo 
submitting this information before the 
Registrar of the High Court on 
19th April, 1977, in „which case 
the case will stand posted to 
23-5-1977, the date of reopening 
of the Courts after the mid- 
summer recess. On that day the res- 
pondents may furnish to the Court 
detailed information as to the steps 
taken by the respondents to comply 


with the order of this Court, and 
particularly to locate Shri Rajan. 
Thereupon it will be open to this 


Court to pass further orders on this 
petition and to that-extent this order 
need not be taken to have closed the 
case.” 


10. The Advocate General filed a 
Memorandum as ordered by the Higk 
Court on April 19, 1977, on behalf of 
respondents, 1, 2 and 4, the Home 
Secretary, . Inspector General of Po- 
lice and Shri Karunakaran respective- 
ly, stating that these respondents 
were not able to produce Rajar 
“since the said Rajan is not in the 
illegal detention or in the custody or 
contro] of the respondents anywhere 
in the State or outside.” It was: alsc 
stated that police sources in Kerale 
as well as outside were alerted to 
locate the said Rajan. It was fur- 
ther mentioned in the Memo tha: 
certain police officers were ` placea 
under suspension by the Governmen- 
and the Deputy Inspector General ož 
Police was relieved from the Crime 
Branch on transfer. It was also dis- 
closed that Criminal Case No. 304/77 
under Sections 342, 323, 324 read 
with Section 34, IPC has been regis- 
tered in the Crime Branch C.I.D. 
based on the observations in the 
judgment of the High Court. in the 
above habeas corpus petition, The 
Memo closed as follows:— i 

“From the efforts so far made the 
said Rajan remains untraced. The ef- 
forts to locate him continue unabat- 
ed and no efforts will be spared tc 
trace him.” 

11. The above Memo was filed ic 
the High Court on April 19, 1977, as 
stated earlier. It also appears that 
the petition for leave to appeal to 
the Supreme Court against the judg- 
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ment was rejected by the High Court 
on April 23, 1977. Later, the peti- 
tion for special leave to appeal 
against the judgment and order in 
the habeas corpus application was 
also rejected by this Court on April 
25, 1977. 


12. It appears that Shri Karuna- 
karan resigned as Chief Minister after 
the judgment of the High Court in 
the habeas corpus petition on April 
26, 1977. On May 22, 1977, Shri 
Karunakaran filed his second affida-. 
vit before the High Court, this time 
describing himself as a Member of 
the Legislative Assembly, Kerala 
State. In para 5 of this affidavit he 
stated as follows:— 


“To the best of my knowledge and 
information now available, Sri Rajan 
after he was taken into custody by 
the police was belaboured by the po- 
lice and there is every reason to 
think that he met with his death 
while in police custody. It is humbly 
submitted that in the circumstances 
Stated above, I am not able to comply 
with the writ of Habeas Corpus issu- 
ed to me since compliance with the 
writ has become impossible on ac- 
count of Sri Rajan having died as a 
result of police torture at the Kakka- 
yam Investigation Camp on 2-3-1976, 
while in unlawful custody of the 
police as disclosed in the report 
dated 17. 5. 1977 of the Investigating 
Officer.” i 


13. it will be of relevance now, as 
indicated at the outset, to refer to the 
affidavit of Shri Warrier of March 30, 
1977, in support of his application for 
impleading Shri Karunakaran and it 
may be appropriate to quote paragraph 
2 therefrom: 


“I met the present Chief Munister 
Sri K. Karunakaran on the 10th of 
March 1976 at the Man Mohan Palace 
at Trivandrum (His Official residence 
then) and Sri Karunakaran told me 
then that my son. Rajan had been ar- 
rested from his college for involve- 
ment in some serious case and he 
will do his level best to. look into 
the matter and help the petitioner.” 
Shri Karunakaran as Chief Minister 
made his first affidavit on March 31, 
1977, and in reply to the above quot- 
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ed paragraph 2 he stated in that af- 
fidavit as follows:— 

“The allegation made in paragraph 
2 of the. additional affidavit that I told 
the petitioner on 10th March, 1976, 
that his son Rajan had been arrested 
from his College for involvement in 
some serious cases and he will do 
his (sic) level best to look into the 
matter and help the petitioner is ab- 
solutely incorrect. I have never told 
the petitioner that his son Rajan was 
in police custody at any time, and 
so far, I have no knowledge that the 
said Rajan has been in Police custody 
at any time.” 
He also denied as false in this affi- 
davit about any reference to Rajan’s 
arrest in his speeches during the elac- 
tion campaign. In his second affidavit 
of May 22, 1977, referred to above, 
he made reference to the interview 
with Shri Warrier of 10th Marth, 
1976, and stated as follows in para 8 
therein: i 


“Shri T. V. Eachara Warrier, the 
petitioner in the Original Petition kad 
met me on or about 10-3-1976 and 
told me that he suspected that his 
son is involved in the criminal case 
registered in connection with the at- 
tack by some persons on a Kayanna 
Police Station on 29-2-1976 and that 
he wanted me to use my good offi- 
ces to exclude his son from that case. 
I told him that this was a crime 
under investigation by the police and 
that it would not be proper for me 
as the Home Minister to interfere 
with the investigation by the police 
by issuing directions to them.” 

He also stated in paragraph 9 as 
under:— 

eI had stated in the Legislative As- 
sembly that Sri Rajan had not been 
in police custody on the basis of the 
report of the ‘Inspector General of 
Police dated 7-1-1977. Apart from 
this report I had no other source of 
information on this matter. I had no 
means whatever to doubt the correct- 
ness of the facts stated in the report 
of the Inspector General of Police.” 
He added in’ paragraph 10 as fol- 
lows:— 

"Tt is a matter of intense agony 
and anguish for me, as the Minister 
for Home, Government of Kerala, at 
that time, that Sri Rajan, the son of 
_ the petitioner who was taken into 


v. T. V. Eachara Warrier - 


A.L RB, 


custody by the police on 1-3-1976 
happened to be tortured while in po- 
lice custody at the Kakkayam camp 
as a result of which he breathed his 
last while in such custody at the 
camp on the evening of 2-3-1976 as 
it has now been revealed by the in- 
vestigation of Crime No. 304/77 of 
Crime Branch CID I may be permit- 
ted to say in retrospect that the 
judgment of this Hon’ble Court dated 
13-4-1977 had helped me as Chief 
Minister to apply my pointed atten- 
tion to this matter and take certain 


expeditious steps to bring to light 
the true facts.” : ' 
14. In the above backdrop, Shri 


Warrier filed an application under 
Section 340 (1), Cr. P. C. before the 
High Court for taking action against 
Shri Karunakaran and others for per- 
jury. 

15. Lie tends to become almost a 
style of life. Lies are resorted to by 
the high and the low being faced 
with inconvenient situations which re- 
quire a Mahatma Gandhi to own up 
Himalayan blunders and unfold un- 
pleasant truths truthfully. But when 
principles are sacrified at the altar 
of individuals, selfishness of man, de- 
sire to continue in. position and 
power, lining up with the high and 
mighty, lead to lies, euphemistically 
prevaricetion. But all lies made, 
here and there, ignored by the peo- 
ple or exposed on their own to nudity 
are not subject-matters for the court 
to take action. When the court takes 
action it is a species of falsehood 
clearly defined under S. 191, I. P.C. 
and punishable under S. 193, I. P.C. 

16. Tke High Court after hearing 
the said application has come to the 
conclusion that a prima facie case 
has been made out under Section 193, 
IPC and that it is expedient in the 
interest of justice to lay a complaint 
against Shri Karunakaran under that. 
section kefore the appropriate court. 
The High Court also passed similar 
orders against the Deputy Inspector 
General pf Police, Crime Branch and 
the Superintendent of Police, respon- 
dents 3 and 5 respectively in the ori- 
gina] application. The High Court, 
however, declined to take action 
against the Home Secretary and the 
Inspector General of Police for cer- 
tain reasons recorded by it. 
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17. It is submitted by Mr. Deba- 
brata Mookerjee, on behalf of the ap- 
pellant, that the High Court had no 
legal justification to make a distinc- 
tion between Shri Karnukaran’ on the 
one hand and the Home Secretary 
and the Inspector General of Po- 
lice on the other, All the three had 
no direct knowledge of Rajan’s arrest, 
says counsel. Counsel submits that 
Shri Karunakaran as Chief Minister 
could only rely on the official chan- 
nel of information and he submitted 
before the court all the information 
derived from the report of the Inspec- 
tor General of Police of Jan. 7, 1977. 
Mr. Mookerjee strenuously contends 
that no prima facie case has been 
made out against Shri Karunakaran, 
nor is it expedient in the interest of 
justice to Jay a complaint for perjury 
against him. : 


18. On the other hand Mr, Niren 
De, on behalf of Shri Warrier, sub- 
mits that in an appeal by special 
leave under Art, 136 of the Constitu- 
tion it will be most inappropriate in 
a case of this nature to interfere with 
the discretion exercised by the High 
Court in laying a complaint under 
Section 193, IPC after a regular en- 
quiry carefully made under Sec. 340, 
Cr. P. C. ‘According to Mr, Dea 
prima facie case has been made out 
and it is expedient in the interest of 
justice that Shri Karunakaran should 
face a trial in accordance with law. 


19. Chapter XXVI of the Code of 
Criminal Procedure 1973 makes pro- 
visions- as to offences affecting the 
administration of justice. See. 340, 
iCr. P. C. with which the chapter 
opens is the equivalent of the old Sec- 
tion 476, Criminal Procedure Code, 
1898. The chapter has undergone one 
significant change with regard to the 
provision of appeal which was there 
under the old Section 476B, Cr. F.C. 
Under Section 476B, Cr. P. C. (old; 
there was a right of appeal from the 
order of a subordinate court to the 
superior court to which appeals ordi- 
narily lay from an appealable decree 
or sentence of such former, court. 
Under Section 476B (old) there would 
have ordinarily been a right of ap- 
peal against the. order of -the High 
Court to this Court. There is, how- 
ever, a distinct departure from thai 
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position under Section 341, Cr. P. C. 
(new) with reard to an appeal 
against the order of a High Court 
under S. 340 to this Court. An order 
of the High Court made under sub- 
section (1) or sub-section (2) of Sec- 
tion 340 is specifically excluded for 
the purpose of appeal to the superior 
court under Section 341 (1), Cr. P.C. 
(new), This is, therefore, a new res- 
triction in the way of the appellant 
when he approaches this Court under 
Art. 136 of the Constitution. 

20. Whether, suo motu, or on an 
application by a party under Section 
340 (1), Cr. P. C, a court having 
been already seized of a matter may 
be tentatively of opinion that further 
action against some party or witness 
may be necessary in the interest of 
justice. In a procesding under Sec- 
tion 340 (13, Cr.P.C. the reasons re- 
corded in the principal case, in which 
afalse statement has been made, 
have a great bearing and indeed ac- 
tion is taken having regard to the 
overall opinion formed by the court 
in the earlier proceedings. 


21. At an enquiry held by the 
court under Section 340 (1), Cr.P.C., 
irrespective of the result of the main 
case, the only question is whether a 
prima facie case is made out which, 
if unrebutted, may have a reasonable 
likelihood to establish the specified 
offence and whether it is also expe- 
dient in the interest of justice to take 
such action. 


22. The party may choose to place; 
all its materials before the court at 
that stage, but if it does not, it will 
not be estopped from doing so later 
prosecution is 
Sanctioned by the Court, 

23. In this case the High Court 
came to the conclusion in the en- 
quiry‘ that Shri Karunakaran’s first 
affidavit of. 31st March, 1977 filed on 
4th April, 1977, contained a false 
statement to the effect that he had no 
knowledge that Raian was in police 
custody at any time and that “he 


‘could not have believed it to be 
‘true.” It is only on that basis that 


the High Court held that an offence 
under Section 193, I. P. C. was prima - 
facie made out. Having regard to 
the second affidavit of 22nd May, 
1977 and for some other reasons re- 
eorded by it the aforesaid statement 
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in that behalf was considered by the 
High Court as “deliberately” made. 


24. We should make it clear that 
when the trial of the appellant com- 
mences under Section 193, I. P, C. 
the reasons given in the main judg- 
ment of the High Court or those in 
the order passed under S. 340 (1), 
Cr. P. €. should not weigh with the 
criminal court in coming to its inde- 
pendent conclusion whether the of- 
fence under S. 193, I. P. C. has 
been fully established against the 
appellant beyond reasonable doubt. It 
will be for the prosecution to estab- 
lish all the ingredients of the of- 
fence under Sec. 193, I, P, C. against 
the appellant and the decision will 
be based only on the evidence and 
the materials produced before the 
criminal court during the trial and 
the conclusion of the court will be 
independent of opinions formed by 
the High Court in the habeas corpus 
proceeding and also in the enquiry 
under Section 340 (1), Cr. P. C. 


25. An enquiry, when made, under 
Section 340 (1), Cr. P. C. is really 
in the nature of affording a locus 
paenitentiae to a person and if at 
that stage the court chooses to take 
action, it does not mean that he will 
not have full and adequate opporiu- 
nity in due course of the process of 
justice to establish his innocence, 


26. It is well settled that this 
Court under Art. 136 of the Consti- 
tution would come to the aid ofa 
party when any gross injustice is 
‘manifestly committed by a coart 
whose order gives rise to the cause 
for grievance before this Court. Even 
when two views are possible in the 
matter it will not be expedient in the 
interest of justice to interfere with 
the order of the High Court unless 
we are absolutely certain that the 
two pre-conditions which are neces- 
sary for laying a complaint after an 
enquiry under Sec. 340 are complete- 
ly absent. The two  pre-conditions 
are that the materials produced ke- 
fore the High Court make out a 
prima facie case for a complaint and 
secondly that it is expedient in tne 
interest of justice to permit the pro- 
secution under Section 193, I. P, C. 


27, We should bear in mind an 
important aspect. We are not deal- 
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ing with a case of conviction of an 
accused under Section 193, I. P. C. 
The appellant is still to be tried. We 
are invited to quash the complaint 
made by the High Court prior to its 
regular trial. That can be only on 
the basis that the order of the High 
Court’s prima facie view that a com- 
plaint should be laid under Section 
193, LP.C. is no manifestly perverse, 
so grossly erroneous and so palpably 
unjust that this Court must inter- 
fere in the interest of justice and 
fair play. 

28. There is another anxiety on 
our part not to speak more than 
what is absolutely necessary in this 
appeal és any expression or observa- 
tion on any facet of the case me 
prejudice either party in the trial 
which must be free and impartial 
wherein no party should have any 
feeling of misgiving, suspicion or 
embarrassment. 

29. We have seen in the judg- 
ment of the High Court that it has 
taken good care not to express on 
the merits of certain aspects which 
it has expressly enumerated. We will 
only add that even in those aspects 
where tne High Court may be said 
to have even remotely expressed 
some views, these shall not certainly 


weigh with the trial Court, We 
read in the judgment of the High 
Court their natural anxiety on this 


score and we are only clarifying the 
true postion so that there need be 
no embarrassment or apprehension in 
any quarters about the trial. It is 
for this very reason that, although 
arguments were heard at length of 
both sides on every conceivable as- 
pect of the case, we deliberately re- 
frain ourselves from making any ob- 
servation thereon. We feel that any 
observation one way or the other 
in respect of certain submissions 
made before us may have an un- 
intended likelihood of prejudicing 
some perty or the other at the 
trial. Even a remote possinility of 
this nature must be avoided at all 
costs. i 

30. The fact that a prima facie . 
case has been made out for laying a 
complaint does not mean that the 
charge has been established against a 
person beyond reasonable doubt. 
That will be thrashed out in the .Ț 
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trial itself where the parties will 
have opportunity to produce evider-re 
and controvert each other’s case €x- 
haustively without any  reservaticn. 
There may be often a constraint on 
the part of a person sought to be 
proceeded against under Section 3-0, 
Cr. P. C. to come out with all 
materials in the preliminary enqui-y. 
That constraint will not be there in 
a regular trial where he 
ample opportunity to defend hims=lf 
and produce all materials to show 
that an offence under Section 133, 
IL.P.C. has not been made out. TEat 
section contemplates that making o` a 
false statement is not enough. It. kas 
to be made intentionally. The t- 
cused in a trial under Section 193 
will be able to place all circumstzn- 
ces bearing upon the ingredient of 
the intention attributed to him. 

31. After giving our anxious cen- 
sideration to all the submissions mede 
by counsel of both sides we do aot 
feel justified in interféring with -~he 
order of the High Court to sco-ch 
the complaint against the; appellant 
at the threshold. 


32. It is true, we are dealing 
the former Chief Minister of a 
State who happened to be he 
Home Minister at the time of 
the incident. Even the time was sin- 
gularly unique when the occurrence 
took place and such cases give rise 
to emotions and ‘feelings of bittern=ss. 
It is also true that a person cannot 
swear a falsehood in the court æ a 
minister with impunity and ccme 
out with the truth only sa 
commoner, When, however, zhe 
court is called upon ta ultimately 
try an offence we do not have 
doubt that the matters germane to 
the offence under Section 193, EPC 
alone will be taken into considerafion 
on the materials produced by <he 
parties and justice will-be done inac- 
cordance with law. ! 

33. Where a Chief Minister, for 
reasons best known to him, relying 
entirely on the official ‘channel of 
information denied knowledge of an 
event, people were - 
it is a matter which must go forward 
for a trial in public interest. Trath 
does not lie between two lights. 

34. Whether the appellant mac a 
false statement before the . igh 


with 
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Court and intentionally did so will be 
an issue at large for trial in the cri- 
minal court. We decline to put the 
lid on the controversy, out of hand, 
since that way does not point to 
justice according to law. We close 
by saying ne quid nimis. 
35. The appeal is dismissed. 
Appeal dismissed. 
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. S. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ. 


Balchand Chorasia, Appellant v. 
Union of India and others, Respon- 
dents. 


Criminal Appeal No. 413 of 1977, 
D/- 13-12-1977, . 

Constitution of India, Arts. 22 and 
21 — Detention — Representation 
made by detenu — To be construed - 
liberally and not technically so as to 
frustrate or defeat concept of liberty- 
— Representation filed by detenu 
not considered at all by Government 


— Detention order, held, vitiated. 
Crl. Writ No. 37 of 1977, D/- 12-8- 
1977 (Delhi), Reversed. (Para 1) 


Anno: AIR Com. Cons. (2nd Edn.), 
Art. 22 N. 9; Art. 21 N. 8 (G). 

M/s. Ram Jethmalani and A. K. 
Sen, Sr, Advocates (M/s. Harjinder 
Singh and M. N. Lodha, Advocates 
with them), for Appellant; Mr. S. N. 
Kacher, Sol. General, Mr, R. P. 
Bhatt, Sr. Advocate (Mr, Girish 
Chandra, Advocate with them), for 
Respondents. f 

FAZAL ALI, J.:— In support of 
the rule, Mr, Jethmalani submitted 
a short point before us, It was argu- 
ed that the representation filed by 
the detenu through his counsel, has 
not been considered by the govern- 
ment at all. The High Court was of 
the view that the aforesaid represen- 
tation was not given by the detenu 
himself but by Mr. Jethmalani in his 
capacity as a member of the Parlia- 





ment. The representation has been 
placed before us and it clearly re- 
*(Criminal Writ No.-37 of 1977, D/- 


12-8-1977 (Delhi)). 
LU/LU/E619/77/VSS 
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cites that Mr. Jethmalani acted not 
as a member of the Parliament. but 
on instructions from his client, name- 
ly, the detenu. In the circumstances, 
therefore, the High Court was. im 
error in construing the representation 
made by the petitioner as being made 
not by him but by his counsel, It ‘is 
manifest that the counsel had no 
personal matter and he was only ad- 
vocating the cause of his client. In 
matters where the liberty of the sub- 


ject is concerned and a highly 
cherished right is involved, the re- 
presentations made by the detenu 


should be construed liberally and not 
technically so as- to frustrate or de- 
feat the concept of liberty which. is 
engrained in Art. 21 of the Constitu- 
tion. As the representation has not 
been considered at all by the gov- 
ernment which it was duty bound to 
consider, that by itself. vitiates the 
order of detention. We, therefore, al- 
low this appeal and direct. the ap- 
pellant to be released forthwith. The 
order of this Court releasing the ap- 
pellant on parole, passed by us on 
last hearing, is vacated. as having be- 
come infructuous. 


Appeal allowed. 
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(From: Allahabad) 

Y, V. CHANDRACHUD, 

P. K. GOSWAMI AND 

P. N. SHINGHAL, JJ. 
' Shafiquddin and another, Appellants 
v. Pyarelal and others, Respon- 
dents. 


Civil Appeal No. 409 of 1976, Dy-. 


23-3-1977. 

Transfer of Property Act (4 of 
1882), S. 105 — Lease — Creation of 
— Interpretation of Kabuliyat. l 

A Municipality passed a resolution 
according to which A and B were 
put in possession of an open plot of 
land. They were entitled to put at 
their own cost a construction on the 
land but such construction was to be- 


long to the Municipality on the de-. 


termination of lease. A and B had 
executed Kabiliyat. 

Held the combined effect of the re- 
solution and the Kabuliyat was not 
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to create a lease and therefore the 
question. of registration of lease did 
not. arise, A and B were entitled to 
remain in possession of the lease-hold: 
property, not as yearly tenants or 
under a lease from year to year or 
under: a lease reserving yearly rent, 
but for a period of one year ata 
time only, subject to two: facilities 
available ta them. Firstly, they were 
entitled to pay the rent in one lump 
sum for the whole year and seeond- 
ly, at the end of every year they 
were entitled te continue in posses- 
sion of the leased premises for yet 
another year and so on. 

` (Paras 3 and 4) 


Anno: AIR Comm., T. P. Act, 4th 


Edn., S. 105 N. 9 


_ CHANDRACHUD, J:— Mr. Mishra 
on behalf of the appellants has. rais- 
ed in this appeal the. question whe- 
ther a lease of immovable property 
from year to year or reserving a 
yearly rent requires registration and 
whether if such a lease is not regis- 
tered, it. can confer any legal right 
or title on the so-called leases. Apart 
from the fact that this question is 
settled by a long course of decisions, 
it appears Eo us that the question 
does not properly arise on the facts 
of the case. i 


2. Under a resolution, passed by 
the Municipal Board of Budaun 
which is. respondent, 3 to this. appeal, 
respondents. 1 and 2 were put in 
possession. of an. open plot. of land. 
They were entitled under the terms 
of the resolution to put. up at their 
own cost. a construction on tke land 
but such. construction was to belong 
to respondent 3 on the determination 
of the leasa, Respondents 1 and 2 
took appellant 2, who is the father 
ef appellant 1, as a partner in the 


business which was being cecon- 
ducted by them in the shops con- 
structed by them on the leasehold 


property. On the dissolution of the 
partnership, respondents 1 and 2 call- 
ed upon the appellants. to vacate the 
partnership premises, whereupon the 


-appellants contended that they were 


entitled to remain in possession of 
the property under a lease executed. 
by respondent 3 in their favour. 


3. On these facts. we are unable 
fo appreciate how the question as: re- 


$ 
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gards the legal effect of a document 
which requires compulsory registra- 
tion but has not been registered, can 
arise for consideration. It is common 
‘ground that no lease was executed 
in furtherance of the resolution pass- 
ed by the Municipal Board. But Mr. 
Mishra contends that the resolution 
together with the Kabuliyat executed 
by respondents 1 and 2 can be looked 
upon as a lease and since the resolu- 
tion and the Kabuliyat are not regis- 
tered or at least since the Kabulivat 
is not registered, respondents 1 & 2 
cannot derive any right whatsoever 
under the agreement with the Muni- 
cipal Board. We are unable to ac- 
cept the submission that the combin- 
ed effect of the resolution and the 
kabuliyat is the creation of a lease. 
Therefore, there being no lease in 
existence, the question raised by Mr. 
‘Mishra does not arise. 

4. We would, however, like to 
confirm the view taken by the trial 
Court, the District Court and the 
High Court that under the agreement 
‘between the Municipal Board and 
respondents Nos. 1 and 2, the two 
latter were entitled to remain in pos- 
session of the lease-hold property, 
not as yearly tenants or under a 
lease from year to year or under a 
lease reserving yearly rent, but for a 
period of one year at a time only, 
subject to two facilities available to 
respondents Nos. 1 and 2. First- 
ly they were entitled to pay 
the rent in one lump sum for 
the whole year and secondly, at the 
end of every year they were entitled 
to continue in possession of the leas- 
jed premises for yet another year and 
so on. 

5. Accordingly, we confirm the 
judgment of the High Court and 
‘dismiss the appeal. There will be no 
‘order as to costs. 





Appeal dismissed. 
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(From: Rajasthan) 
`V. R. KRISHNA IYER AND 
P. S. KAILASAM, JJ. 

Bhola and another, Appellants v. 
Hurthi Mandir Shri Jai Narayanji 
‘and another, Respondents. 

Civil Appeal No. 368 (N) of 1976, 
D/- 16-11-1977. 
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Civil P. C. (1908), O. 23, R. 3— 
Compromise in appeal under Article 
136, Constitution — Suit for decla- 
ration of tenancy right — Board of 
Revenue holding that plaintiff was 
Khatedar tenant — Order reversed by 
High Court — Supreme Court com- 
ing to conclusion in appeal that plain- 
tiff appellant was entitled to status 
of Khatedar tenant — In view of 
amendment of Rajasthan Tenancy Act 
appellant’s position as tenant becom- 
ing certain and he was willing to 
pay compensation on basis of Section 
19 (4) of the Act — Respondent also 
willing to accept compensation — 
Directions issued by Supreme Court 
in terms. Decision of Rajasthan High 
Court, Reversed. (Para 2) 


Anno: AIR Comm, C. P. C. 9th 
Edn. O, 23, R. 3 N 29. 
KRISHNA IYER, J.:— This is an 


appeal by special leave by a tenant 
who lost in the High Court although 
he had succeeded before the Board of 
Revenue and the Revenue Appellate 
Authority. The subject-matter of 
the litigation stems from a suit for a 
declaration by the plaintiff (who is 
the appellant before us) to the effect 
that he is a tenant of the lands 
covered by the suit. The landlord 
respondent is the deity of Shri Jai 
Narayanji represented by the shevait. 
The trial Court (the revenue court at 
the Floor level) dismissed the suit, 
But in appeal the plaintiff-appellant 
was held to be a khatedar tenant 
under S. 19 of the Rajasthan Tenancy 
Act. When a Second Appeal was 
carried to the Board of Revenue the 
appellants’ position as a khatedar 
tenant was maintained but rested on 
Section 15 of the Act, When the mat- 
ter reached the High Court at the 
instance of the landlord, the decision 
earlier rendered by the revenue 
authority was reversed on grounds 
which we find difficult to follow to 
put it mildly, 

2. After a full debate of the 
case, it becomes fairly plain that 
whether the version of the plain- 
tiff or of the defendant were 
true on fact, the plaintiff was 
entitled to the status of khatedar 
tenant, However at the end of the 
arguments, Shri Tarkunde appearing 
for the appellants stated that now 
that he was sure of being treated as 
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a tenant under the statute by virtue 
of Amendment Act 7 of 1959 to Sec- 
tion 19 of the parent Act, he was 
willing by way of concession to pay 
compensation computed on the basis 
prescribed in S, 19 (4) of the Act 
without prejudice to such contentions 
jas may be raised under S. 15. This 
gesture is acceptable to the respon- 
dent in view of the fundamental 
flaws in his case as emerged during 
the debate. 

3. We therefore hold that the ap- 
pellant is entitled to the status of a 
khatedar tenant of the lands cover- 
ed by the suit and declare so. We 
further direct the appellants to pay 
compensation to the’ respondent on 
the basis fixed under S. 19 (4) of 
the Act. The respondent will move 
the appropriate revenue authority for 
fixation of the compensation where- 
upon the said sum will be paid by 
the appellants. We allow the ap- 
peal and reverse the judgment of the 
High Court, but, in the circumstan- 
ces, the parties will bear their own 
costs throughout, 

Appeal allowed. 


AIR 1978 SUPREME COURT 300 
(From: Calcutta)* l 
N. L. UNTWALIA AND. 
- P. S. KAILASAM, JJ. 
Murarka Properties (P) Ltd. and 
another, Appellants v... Beharilal 
Murarka and others, Respondents. 
Civil Appeal No. 1350 of 1967, D/- 
30-11-1977, SAN : 
(A) Hindu Law — Joint family — 


Partition — Proof — Appeal No, 14. 


of 1957, D/- 18-5-1967 (Cal), Reversed. 

A joint family consisted of 8 sons of 
the common ancestor and their sons. 
They formed a Company and document 
evidencing the transactions disclosed 
that the transactions were the result of 
joint’ deliberations and unanimous 
decision of all the adult members of 


. the joint family, and that it was for 


necessity. and with the object of pre- 
serving the property, the entire pro- 
perties of the family were transferred 
. to the company consisting of eight sons 
and their families alone. Eight bran- 


*(Appeal No. 14 of 1957, D/- 18-5- 
1967 (Cal)). 
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ches secured equal number of shares 
in the transferee company. The facts 


disclosed that the transactions were 
entered into not only by: all the 
eight sons but also by all the adult 


coparceners of the eight branches. 

_Held on consideration of the en- 
tire evidence that the joint family 
became divided in status prior to the 
execution of the document and that 
in any event a division in status was 
effected from the date of execution 
of the document forming the Com- 
pany. Thə transaction was only for 
the purpose of preserving the proper- 
ties for all the members aftar due 
deliberations by all the adult mem- 
bers and there was no dissipation of . 
the property. The transaction was 
for the benefit of the family and as 
such even if it was ‘found that there 
was qa joint family, the transaction 
would be binding on all of the copar- 
ceners. (1856) 6 Moo IA 393 (PC) and 
AIR 1964 SC 1385, Ref. Appeal No. 
14 of 1957, D/- 18-5-1967. (Cal), Re- 
versed. (Paras 7, 8, 11) 


(B) Hindu Law — Joint family — 
— Division of moveables — Presump- 
tion. 3 

It is a common knowledge that us- 
ually a division of the moveables 
takes place after immoveable proper- 
ties are divided. . (Para 9) 

(C) Bindu Law — Joint family — 
Setting aside alienation — Failure of 
one branch to question validity of 
alienation — Would not bar right of 
other branch for the said relief. 

È 3 (Fara 10) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1385: (1964) 6 SCR 821 


8 

(1856) 6 Moo Ind App 393 (PC) 8 
Mr. L. N. Sinha, Sr. Advocate, 
(M/s. J. B. Dadachanji, K. J. John 
and P. N. Chatterjee, Advocates with 
him), for Appellant; Mr. Shanker 
Ghosh, Sr. Advocate (Mr. B. Dutta, 
Advocate with him) (for Nos. 1-3); 
Mr. P. K. Mukherjee, Advocate (for 
No. 5), Mr. P. C. Bhartari Advocate 


`(for Nos. 6, 8. 9, 16, 17. 21-23, 35-37, 


39-41 & 47); M/s. S M. Jain and S. 
K.. Jain, Advocates (for Nos. 20 and 
42-44). Mr, Harbans Singh Advocate 
(for No. 19 (a)), Mr. P. R. Mridul, 
Sr. Advocate (M/s. H. K. Puri and 
M. C. Dhingra, Advocates with him) 
(for 12 (a & b)}, Mr. DÐ. N. Mukher- 
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jee, Advocate (for 13 and 14), Mr. B. 
Parthasarthi, Advocate (for Nos. 25 
and 26) and Mr. Rathin Das, Advo- 
cate (for Nos, 10, 31 to 33), for Res- 
pondents. (Appeal set down ex parte 


against Respondents Nos. 7 (a) to 
"7 (e), 10, 11, 13, 15, 18, 24, 27-33, 
30, 45; 46-48). 

KAILASAM, J.:— This appeal is 


4 


by certificate granted by the Calcutta 
High Court against its judgmenz 
dated 18th May, 1967 in appeal Na 
14 of 1957, upholding and affirming 
the judgment and decree dated 13-9- 
1956 in suit No. 1607 of 1938. The 
appellants in this appeal are defen- 
dants 12 and 13 in the suit. The 
suit was filed by Beharilal and his 
mother Ginni praying amongst other 
reliefs for a declaration that thə 
respondent is entitled to 1/8th shar2 
in the assets and properties belong- 
ing to the joint family, for setting 
aside all conveyances and transfers 
and for a declaration that plaintiff js 
entitled to separate properties ani 
funds of Laloolal Murarka, the father 
of the plaintiff and husband cf 
second plaintiff. After written state- 
ments were filed, the plaint wes 
amended on 6-7-1939 whereby an 
alternative ‘claim for 1/8th share cf 
the Company’s property was made -f 
it was held that there was no joint 
family but only a company. 


2. One Ram Niranjandas Murarka 
died on 29th October, 1930 leaving 
his widow Janki Devi, the 10th de- 
fendant and 8 sons—Hiralal Murarka 
defendant No. 1, Nandlal Murarka 
since deceased, Radhelal Murarka de- 
fendant No. 3, Misri Lal Murarka de- 
fendant No, 5, Chinni Lal Murarka de- 
fendant No. 7, Chotelal Murarka de- 
fendant No. 8,. Kisenlal Murarka de- 
fendant No. 9, and vast moveab_e 


and immoveable properties ard 
several business assets situate with- 
in and outside the jurisdicticn 


of the Calcutta High Court. Meti- 
lal Murarka died . without leav- 
ing any issue. Amongst 8 sons in 
this appeal, we are concerned with 
the families of 3 sons, Laloolal’s wize 
Ginni is the second. plaintiff and 
their son is Beharilal, the first plain- 
tiff. Radheylal’s son .is Makhanlal 
and Makhanlal’s son is Murarilal res- 
pondent 12 in this appeal. Murarilal’s 
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widow is Bimla and their son is 
Rahul. Bimla and Rahul were brought 
on record as legal representatives of 
Murarilal after his death pending 
appeal in this Court and they are 
contesting the present appeal, Chinni- 
lal’s son is Ratanlal and he is res- 
pondent 20 who is also contesting 
this appeal. The other sons and 
their descendants contested the plain- 
tiffs plea that they were members 
of a joint family. Their case was 
that family was divided and the im- 
pugned alienations in favour of D.12 
and D.13 were valid. They have 
stuck to this plea throughout and as 
they are in fact supporting the ap- 
pellants, it is unnecessary to consi- 
der their case separately. The suit 
was decreed and an appeal was pre- 
ferred by defendants 12 and 13. 
Pending appeal the plaintiffs changed 
their front and started supporting 
the present appellants, defendants 12 
and 13, stating that the impugned 
alienations were binding on them. 
But Bimla and Rahul who were 
brought on record pending the ap- 
peal in this Court are questioning 
the validity of the impugned trans- . 
action though Murarilal opposed the 
plaintiff's claim during the suit and 
the appeal. Though Chinnilal in his 
written statement supported the case 
of the present ‘appellants that the 
impugned trans&ttions were valid, 
Chinnilal’s son Ratanlal, who attained 
majority in 1943, challenged the 
validity of the impugned transac- 
tions 3 years after attaining majo-. 


rity. The position therefore is 
that the plaintiffs who belonged 
to Laloolal’s group (the widow 


and son of one of the sons of Laloo- 
lal) who were the only persons that 
questioned the alienations at the 
time of the suit later on supported 
the case of the present appellants, 
while the descendants of two sons 
Radheylal and Chinnilal though they 
originally affirmed the impugned 
transactions are questioning the vali- 
dity of transactions and contesting 
the appeal before us, 


- 3. The present litigation is about 
39 years old. The suit was filed on 
22-8-1938. The decree was passed 
by the trial Court on 13-9-1956 and 
the appellate decree is dated 18-5- 
1967. It has now come up before us 
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after 10 years since the passing of 
the ‘decree by the appellate court in 
‘Calcutta. The trial went on for 63 
‘days. 


4, The main contention that was 
raised in the appellate court by 
Defendant 12 and Defendant 13, 


the present appellants, was that 
the immovable properties which 
stood in the name of Ramni- 


ranjandas were his self-acquired pro- 
perties and they were brought into 
the assets of company of his 8 sans 
‘having defined shares in the: said 
properties. The properties were con- 
veyed to the appellant’s company. 
The appellate court held that the 
family of Ramniranjandas Murarka 
consisted of himself and his sons and 
was a joint Hindu family gowvernsd 
‘by Mitakshara law until the death of 
Ramniranjandas and thereafter the 
families of his sons and their sons 
and grandsons ‘continued to be a 
joint Hindu family until the institu- 
tion of the suit, They also rejected 
the plea that even if the family wes 
joint the transfers of the impugned 
property were for -better manage- 
ment of the immoveable properties 
and as .such for legal necessity and 
would thus bind the members of the 
joint family. It further held thst 
there is no evidencë, that immoveable 
properties were brought into the 
joint stock of the firm by Ramniran- 
jandas and that on the assumption 
that the said properties were sepa- 
rate and self-acquired properties of 
Ramniranjandas, the said properties 
were inherited by his 8 sons from 
their father and upon the father’s 
death they were ancestral prope>- 
ties in their hands and the respec- 
tive male descendants of the said 8 
sons of Ramniranjandas also acquired 
coparcenary interest in the said im- 
moveable properties. In this view 
tthe appellate court dismissed the ap- 
peal preferred by defendants 12 and 
13. 


5. In this appeal before us Mr. Lal 
‘Narain Sinha, tthe learned counsel 
for appellants, defendants 12 and 
13, submitted that without going in- 
to the correctness of the finding of 
lower court that Ramniranjandas and 
his sons were members of. joirt 
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Hindu femily, he would confine him- 
self to a limited submission that the 
impugned transactions showed that 
there wes a partition earlier and in 
any evert the family became divided 
in status on 9-12-1932, and a disrup- 
tion of tne original joint family into 
8 different families took place. Second- 
ly, he submitted that even if this 
contention is not accepted and it is 
found that 8 sons were membersof a 
joint family, as the impugned aliena- 
tions were as a result of joint deli- 
berations and unanimous decision of 
all of the eight sons and other adult 
members of the family, it must be 
presumed to be a prudent transaction 
as the entire family properties were 
preservec for 8 sons though it was 
by transzerring them to a company, 
and that the alienations were for the 
benefit of the family and therefore 
for family necessity. Apart from the 
two main contentions, the learned 
counsel also submitted that even if 
the transactions were not binding on 
the members of the joint family as 
they are only voidable they can be 
set aside only at the instance ofa 
coparcener to the extent of his inte- 
rest in the joint family and as the 
only brar.ch that questioned the vali- © 
dity of alienation has left the field, 
the present respondents who originally 
supported the alienations are not en- 
titled to any relief-and in any event 
their claim, if any, is barred by 
limitation. : 


.6. The transactions that are im- 
pugned are conveyances in fayour of 
the appellants Murarka Properties 
Limited and Buckingham Court (P) 
Ltd. by various conveyances, one of 
which is Ex. L. As the plea of Shri 
Lal Narain Sinha, the learned coun- 
sel for tke appellants, is that Ex. L 
itself proves that at. the date of the 
document there: was no. joint family 
and that in any event the document 
itself effected a separation, it is 
necessary to refer to the relevant re- 
citals in the document. The document 
prefaces: “This indenture of convey- 
ance dated 9th December, -1932 be- 


‘tween Hiralal Murarka eldest son of 


Ramniranjandas Murarka for himself 
and as the father and natural guar- 
dian of his infant son Kunj Lal 
Murarka and as the Karta of the 
joint famiy consisting of himself and 
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his son ......... ” The same descrip- 
tion is adopted in the cases of all 
sons, for instance in the case of 
second son the recital is Nandlal 
Murarka son of the said Ramniran- 
jandas Murarka deceased for self anc 
as the father and natural guardian ot 
his infant sons Shankerlal Murarke 
and Purshottamlal Murarka and as 
the Karta of joint family consisting 
of himself and his sons. It will be 
seen that all the 8 sons have des- 
cribed themselves each one stating 
that he is acting on behalf of him- 
self and his sons. The recitals show 
that there were 8 different join“ 
families consisting of each of the 
sons with his sons etc. The plea o- 
the learned counsel that a reading o” 
the document would show that the 
brothers themselves affirmed tha: 
there were 8 joint families is sound 
The reply to this contention on be- 
half of the contesting respondents a: 
put forward by Mr. Mridul, th- 
learned counsel, is that the plex 
that there was disruption of joine 


family in 1932 is a new point and: 


should not be allowed to be raisec 
This plea cannot be accepted, The ap- 
pellants denied the existence of 4 
joint family consisting of Ramniran- 
jandas and his sons and grandsons oc 
that the joint family continued afte: 
the death of Ramniranjandas. It wes 


specifically mentioned in para 2 cf 


the written statement that there ws 
disruption of coparcenary prior 
1926 and Ramniranjandas and his 3 
sons carried on the company after 
they became separate and as suc 
there was no joint family as allegei 
in the plaint. This plea is very spe- 
cific that there was disruption of tke 
joint family prior to 1926. The poirt 
at which the disruption took place s 
not stated clearly but the plea oftke 
appellants that it was pricr to 1926 
would enable him to rely on tre 
document of 1932 to 
there was a separation some time be- 
fore 1932. In the Memorandum ef 
appeal dated 24-1-1967 by the appe- 
lants in ground No. 26 it was clea-- 
ly alleged that the learned Judge 
was wrong in holding that Ramnira- 
jandas and other sons were membe-s 
of joint family. The contention of 


Shri Mridul, the learned counsel fer ` 


respondents, that this plea is new 
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and should not be allowed cannot 
therefore be sustained. The second 
contention of Shri Lal Narain Sinha, 
the Iearned counsel for the appel- 
lants, relying on the recitals in Ex. 
L, is that in any event the docu- 
ment itself effected a separation in 
status at least from the date of the 
document, The effect of the docu- 
ments L, M, N,O etc, is that the 
properties which were owned: -by 
several sons were transferred’ to a 
company consisting of themselves 
alone. Even if the recitals in the 
document do not prove separa- 
tion of status before the date 
of the document they make it clear 
that 8 sons who were acting as Kar- 
tas of their sons. and grandsons: were. 
transferring the properties to a com- 
pany consisting of themselves. alone. 
It is to be noted that the entire 
family properties were transferred to 
the company consisting of 8 brothers 
and their descendants alone. The 
transaction will have the effect of 
transferring the properties from the 
families to the company though it 
may not be in the nature of a fami- 
ly settlement. Even if the joint 
family of Ramniranjandas Murarka 
was in existence before 9-12-1932 
by this transaction had: the effect of 
bringing about a separation in status: 
and the members entered into the 
transactions as co-tenants. We are 
satisfied that the recitals. in doeu- 
ments Ex, L and others. prove that 
even if there was a joint family in 
existence before the date of the docu- 
ment, the recitals in the documents 
would have the effect of disrupting 
the joint family. 


T. Mr. Lal Narain Sinha submit- 
ted that. even if it is held that there 
was a joint family im existence om 
the date of the impugned! documents, 
the transactions are for the benefit of 
the family andi as such binding on 
all the members. The facts disclose 
that the transactions were. entered: in- 
to not only by all the eight sons but 
also by all the adult coparceners of 
the eight branches. It cannot be de- 
nied that the transactions were the. 
result of joint: deliberations and un- 
animous decision of all the adult 
members. The evidence of the Soli- 
citor who. prepared the documents is 
that it was for necessity and with 
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the object of preserving the property, 
the entire properties of the family 
- lwere transferred to the company con- 
sisting of eight sons and their fami- 
ilies alone. Eight branches - secured 
equal number of shares in the trans- 
fer2e company. On the facts the 
question arises whether the | transac- 
tion could be held to be. prudent 
and binding on the members of co- 
parcenary. Bearing in mind the fact 
that all the adult members unanim- 
ously joined in the transaction after 
deliberations by all of them and that 
the entire properties were transferred 
in equal shares to the company of 
which the 8 sons were only share- 


holders, we will proceed to examine. 


the validity of the transaction. 


8. Mulla in his Principles of Hindu 
Law at p. 300 (14th Edn.) states the 
law thus: 


“The power of the manager. of a 
joint Hindu family to alienate joint 
family property is analogous to that 
of a manager for an infant heir as 
defined by ‘the Judicial Committee in 
Hunooman Persaud v. Mst. 
(1856) 6 Moo Ind App 393 (PC). The 
manager of a joint Hindu family has 
power to alienate for value joint 
family property, so as to bind the in- 


terest of both adult and minor co- 


pareeners in the property, provided 
that the alienation is made for legal 
necassity, or for the benefit of 
estate.” 


As to what is benefit of 
there was conflict of opinion. One 
view was that a transaction cannot 
be said to be for the benefit | of an 
estate unless it is of defensive cha- 
racter calculated to protect the estate 
from some threatened danger or de- 
struction, Another view was that for 
a transaction to be for the benefit cf 
the estate it is sufficient if it is such 
‘as a prudent owner, or rather a 
trustee, would have carried out with 
the knowledge that was available to 
him at the time of -transaction. The 
question whether it is for the bene- 
fit of family would depend upon the 
facts of the case. On the facts of this 
case there could be no difficulty in 
coming to the conclusion that the 
transaction was for the benefit of the 
estate. The evidence of Mitra, the 
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Solicitor who was instrumerital in 
bringing about the transactions, is 
that the' purpose or the reason for 
these transactions is for protecting 
the properties for the members of 
the family and that the idea was 
that the properties may not be par- 
titioned and to prevent any member 
of the: Murarka family from selling 
away any share of the property by 
transfer or mortgage. The witness 
was not cross-examined, It is clear 
therefore that by the ‘transaction 
there was no dissipation of the pro- 


perty, The transaction was only 
for the purpose of preserving the 
properties for all the members after 
due deliberations by all the adult 


members, In Bal Mukand v. Kamla: 
Vati (1964) 6 SCR 321: (AIR 1964 SC 
1385) the Court held that any trans- 
action to be regarded as onz which 


` is of benefit to the family need not 


necessarily be only of a defensive 
character but what transactions would- 
be for the benefit of the family would 
depend: on the facts and circurnstan- 
ces of each case. The Court must be 
satisfied on the material before it, 
that it ‘was in fact such as conferred 
or was necessarily expected to confer _ 
benefit on- the family at the time it 
was entered into. The property in 
question in the case-referred to con- 
sisted of a fractional share belonging 
to the family in a large plot of land. 
Earnest money was paid. to Karta, 
but the Karta did not execute the sale 
deed. The appellant instituted a suit for 
specific performance. The othar mem- 
bers who were brothers of the Karta 
and who were adults at the time of 
the contract were also impleaded in 
the suit as defendants. The suit was 
resisted on the ground that there was 
no legal necessity and that she con- 
tract for sale was not for the benefit 
of the family. On the. facts, the 
Court held that to sell such sroperty 
and. that too on advantageous terms 
and to invest the sale proceeds ina 
profitable way could certainly be re- 
garded as beneficial to the  family.r. 
These observations apply with equal 
force to the facts of the present case. 
We have no hesitation in holding 
that the transaction was for the bene- 


fit of the family and as such even if 


` jit was found that there was a joint 


family, . the transaction would be 
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binding on all of the coparceners. [1 
this view, it is unnecessary for us to 
consider whether the transaction 
could be regarded as a family ar- 
rangement as was contended by Mz. 
Lal Narain Sinha, The transaction 
may not strictly be a family arrange- 
ment as there is a transfer of pre- 
perties from the family to the com- 
pany in which all the 8 brothers 
were allotted equal shares, 


9. We will now refer to certain 
documents and conduct of the paz- 
ties relied on by the learned counsal 
for the constesting respondents -n 
support of his contention that tke 
transactions entered into under Ex. L 
were not considered as having ef- 
fected division in status. After the 
date of the impugned document in 
1932, the parties entered into two 
transactions one on 6-10-1935 and 
another on 19-10-1935. By the doc- 
ment dated 6-10-1935 Ex. 000040, tre 
eight brothers put on record that 
their mother gifted and distributed 
all the ornaments, jewellery and s.l- 
_ ver wares to and amongst all tae 

eight brothers and nothing now rə- 
mained undistributed and the seid 
property so gifted and distributed re- 
mained the property of each individval 
concerned, By the document Ex. 
000039 dated 19th Oct., 1935 the eignt 
brothers put on record that they 
have divided and distributed equally 
amongst themselves all the house- 
hold furniture, fittings, electrical 
equipments, musical instruments, bed- 
dings, photo cameras, cutleries, rad:os 
and field-glasses which were wth 
them and their sons in Calcutta and 
it remained only the exclusive pro- 
perty of each-individual and was in 
their possession. It was submitted oy 
Mr. Mridul, counsel for the respon- 
dents, that these documents would 
indicate that the separation was əf- 
fected for the first time in October, 
1935 or at any rate the immoveable 
properties were divided about the 
time when these transactions were 
entered into. It is a common know- 
ledge that usually a division of the 
moveables takes place after immo-;e- 
able properties are divided. These 
two documents instead of support.ng 
the plea of the respondents proba- 
bilise the case of the appella-its 
that the separation took place before 
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the date of these documents. The 
learned counsel for the respondent 


relied on two affidavits filed by the 
members of the family to the effect 
that the joint family continued. In 
Ex. I dated 9th December, 1936 
Mohanlal Murarka stated in a peti- 
tion for bringing on record the legal 
representatives for. executing a de- 
cree obtained by Ramniranjandas 
Murarka that Ramniranjandas Murarka 
(the deponent’s grandfather) during 
his lifetime and at the time of his 
death along with the applicants 
named in the petition constituted a 
Hindu joint family governed by the 
Mitakshara School of Hindu . Law. 
This affidavit though filed before the 
institution of the suit cannot be taken 
as proving the existence .of the joint 
family after the death of Ramniran- 
das Murarka. All that it states is that 
Ramniranjandas Murarka during his 
lifetime and at the time of his death 
along with the applicants was member 
of joint family. The affidavit does 
not throw any light as to whether 
the joint status continued after Ram- 
niranjandas died, In Ex. UU a veri- 
fied petition filed for bringing on re- 
cord legal representatives of Ramni- 
ranjandas Murarka for - executing a 
decree stated that the petitioners 


were legal representatives as Ram- 
niranjandas Murarka was a Hindu 
governed by Mitakshara School of 
Law. It is averred that the joint 


family continued after the death of 
Ramniranjandas Murarka. These two 
affidavits do not advance the case of 
the respondents any further. Refer- 
ence was made to evidence of Radhey- 
lal and that of Ganariwale who 
spoke to the existence of the joint 
family. In the face of the documen- 
tary evidence on record, the oral 
evidence is not entitled to any weight. 


10. Though the conclusions arrived 
at by us would dispose of the 
appeal, we would refer to the sub- 
mission of Shri Lal Narain Sinha 
that the present respondents have no 
status to oppose this appeal, the 
plaintiff having retired. from the con- 
test. While this plea may be sound 
as regards Bimla and Rahul son of 
Murarilal the case of Ratanlal stands 
on a different footing. Radheylal son 
of Ramniranjandas and his san 
Makhanlal father of R-12 contended 
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that the impugned transactions were 
valid. The legal representatives f 
Murarilal, Bimla -and Rahul who 
came on the record in the appeal be- 
fore the Supreme Court cannot be al- 
lowed to put a different case from 
that of Murarilal. This objection is 
not available against Ratanlal, res- 
pondent 20. In 1946, three years 
after the date of his attaining majo- 
rity, he filed the statement challeng- 
ing the validity of impugned transac- 
tion. It was submitted on behalf of 
the appellants that Ratanlal cannot 
be permitted to challenge the vali- 
dity of the transactions as the plea 
was taken 3 years after his attair- 
ing majority. It was also contended 
that the plaintiff representing one of 
the 8 brothers alone prayed for al- 
lotment of 1/8th share and the chal- 
lenge as regards alienation of share 
of others cannot be sustained. We do 
not think we are called upon to de- 
cide this question, but we may ob- 
serve that one of the reliefs asked 
for is. for setting aside the alienation 
and therefore the failure of one af 
the branches to question the validity 
of the alienation would not bar the 
right of the other branch for the 
said relief. 


11. On a consideration of the en- 
tire evidence placed before us and 
the contentions of the parties, we 
hold that the family of Ramniran- 
jandas Murarka became divided in 
status before 1932 and that in anv 
event a division in status was effect- 
ed from the date of the document 
Ex. L ete. in 1932, and that even if 
there was a joint family in existence 
as the transactions were for the bene- 


fit of the family, the other copar- 
ceners cannot challenge its validity. 
In the result the appeal is allowed 


and the decree of the trial Court is 
set aside so far as the appellants, 
defendant 12 and defendant 13, are 
concerned. Costs will be paid by the 
contesting respondents who are 
gal representatives of R-12, Bimla 
and Rahul, and R-20 and his three 
sons R-42, R-43, R-44. 


Appeal allowed. 
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(From Allahabad: 1977 Tax LR 1879) 
M. H. BEG C. J. AND 
P. N. BHAGWATI, J. 

Tharoo Mal, Appellant v. Puran 
Chand Pandey and others, Respon- 

dents. : 

Civil Appeal No. 1201 of i977, D/- 
29-11-1977. ; ' 

(A) U. P. Municipalities Act (2 of 
1916), Ss. 131, 132 — Objections to 
proposals of tax raised beyond pre- 
scribed time-limit — Municipal Board 
can consider them. 


The procedure for imposition of 
tax being legislative, the objections 
to the proposals of tax raised beyond 
the prescribed time-limit of a fort- 
night are not invalidated and there 
is no hindrance in the way of the 
Municipal Board considering them, 
though: the objectors cannot, in such 
a case, complain of want of oppor- 
tunity to object. However, the right 
to object is given at the stage of pro- 
posals of tax as a concession to re- 
quirements of fairness even though 
the procedure is legislative and not 
quasi-judicial, 1969 All LJ 295, Rel: 
on. (Paras 3 and 4) 

(B) Constitution of India, Art. 136 
— New plea — Contention not rais- 
ed before High Court nor in petition 
for special leave in the form in 
which it is sought to be raised in ap- 
peal — It will not be allowed to 
be raised for the first time. (Para 11) 

Anno: AIR Comm. Const. of India, 
Art. 136, N. 10B. 


(C) U. P. Municipalities Act (2 of 
1916), Ss. 132 (1), (2) and (4), 135 (3) 
— Objections to original proposal of 
tax — Receipt of, after passing of re- 
solution reducing rate of tax — Non- 
consideration of objections — Effect. 

Where the objections to the origi- 
nal proposals for tax were received 
after the Municipal Board had, after 
waiting for a fortnight, passed the 
special resolution reducing the rate 
of tax and the Municipal Board did 
not forward the objections along 
with the proposal for the reduced 
rate of tax to the prescribed Autho-~ 
rity for his consideration, the irregu- 
larity resulting from the fact of not 
forwarding could be considered to be 
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cured by reason of S. 135 (3) when 
the Govt. notified imposition of the 
tax. This would be so unless the 
objector made out that the irregula- 
rity in not sending the objections had 
resulted in a vital infirmity in as- 
much as patent injustice had result- 
ed from it in the imposition of th 
tax. 1977 Tax LR 1879 (All), Affirm- 
ed. (Para 1£) 
Cases Referred: Chronological Paras 


1969 All LJ 295 3 
AIR 1965 SC 895: (1965) 1 SCR ge 
` 4, 1 


Mr. Y. S. Chitale, Sr. Advocate 
(Mr. K. J. John, Advocate with him), 
for Appellant; Mr. Yogeshwar Prasad, 
Senior Advocate (Misses Rani Arora 
and Meera Bail, Advocates with 
him), for Respondents. 


BEG, C. J.:— The appellant before 
us by grant of special leave under 
Art. 136 of the Constitution isa 
partner in a firm carrying on the 
business of running a cinema house 
called “Jai Talkies” in the town of 
Pilibhit in Uttar Pradesh. The Muni- 
cipal Board of Pilibhit passed a rə- 
solution on 11th of April, 1971, im- 
posing a theatre tax of Rs. 25/- par 
show under Section 128 (1) (iii-a) 
read with Sections 296 
the Municipalities Act (hereinafter r2- 
ferred to as the Act). The resolution 
was duly published in a Hindi news- 
paper on 16 May, 1972. as required 
by Section 94 (3) read with S. 131 (1) 
(a) of the Act. The preliminary pr- 
posals for imposition of a tax were 
framed under S. 131 of the Act 
which reads as follows: ' 


“131. Framing of preliminary pro- 
posals.— (1) Where a board desires 


to impose a tax, it shall, by special 
resolution, frame proposals specify- 
ing— 

(a) the tax, being one of the 


taxes described in sub-section (1) of 
Section 128, which it desires to im- 
pose; 

(b) the persons or class of per- 
sons to be made liable, and the des- 
cription of property or other taxakle 
thing or circumstances in respect of 
which they are to be made liable, 
except where and in so far as any 
such class or description is already 
sufficiently defined under Cl. (a) or 
by this Act; 
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(c) the amount or rate leviahble 
from each such person or class , of 


persons; 

(d) any other matter referred to in 
Section 153, which the State Govern- 
ment requires by rule to be speci- 
fied. 

(2) The Board shall also prepare a 
draft of the rules which it desires 
the State Government to make in 
respect of the matters, referred to in 
Section 153. 

(3) The Board shall, thereupon pub- 
lish in the manner prescribed in S. 94 
the proposals framed under sub-s. (1) 
and the draft rules framed under 
sub-section (2) along with a notice in 
the form set forth in Schedule III.” 

2. Section 132 of the Act then 
lays down: 

132. Procedure subsequent to fram- 
ing proposals.— (1) Any inhabitant 
of the municipality may. within a 
fortnight from the publication of the 
said notice, submit to the board an 
objection in writing to all or any of 
the proposals framed under the pre- 
ceding section, and the board shall 
take any objection so submitted into 
consideration and pass orders thereon 
by special resolution. 

(2) If the board decides to modify 
its proposals or any of them, it shall 
publish modified proposals and (if 
necessary) revised draft rules along 
with a notice indicating that the pro- 
posals and rules (if any) are in raodi- 
fication of proposals and rules pre- 
viously published for objection: 

Provided that no such publication 
shall be necessary where the modi- 
fication is confined to reduction in 
the amount or rate of the tax origi- 
nally proposed. 

(3) Any objections which may be 
received to the modified provosals 
shall be dealt with in the manner 
prescribed in sub-section (1). 

(4) When the board has finally set- 
tled its proposals, it shall submit 
them along with the objection (if 
any) made in connection therewith to 
the prescribed authority.” 

3. It is evident from S. 132 (1) of 
the Act that the time given to the 
residents within the municipal limits 
to file their objections is a fortnight 
from the publication of the resolu- 
tion, as required by S. 94 (1) of the 
Act. Apparently, a fortnight is con- 
sidered a reasonable time so that ob- 


308 S.C. [Prs. 3-8] 


jections may be submitted for consi- 
deration to the Municipal Board. As 
was pointed out by one of us (Beg, 
C. J.) in Niranjan Lal Bhargava v. 
State of U. P., 1969 All LJ 295 with 
regard to almost identically framed 
provisions of Sections 199 to 203 of 
the U. P. Nagar Mahapalika Adhini- 
yam, 1959, the procedure for the im- 
position of the tax ‘is legislative 
and not quasi-judicial. Hence, there 
‘seems to us nothing to prevent the 
‘Municipal Board from considering 
any objections which may have been 
filed even after a fortnight, a period 
which may, at the most, be constru- 


ed as a reasonable limit from the 


publication of the notification after 
which the persons deemed to be noti- 
fied could not reasonably complain of 
‘want of ‘opportunity to object, The 
‘right to object, however, seems to 
.be given at the stage of proposals of 
the tax only as a concession 
to requirements of fairness eveni 
though the procedure is legislytve 
land not quasi-judicial. 


4. There seems to us to be a dis- 
tinction between the period given for 
filing objections of the kind with 
which we are concerned here and the 
period of limitation prescribed fer 
proceedings before a Court or a quasi- 
judicial authority, which, on the ex- 
piry of the period, confers some rights 


upon parties not proceeded against so. 


that the expiry of the prescribed 
time bars claims against them. The 
procedure, being legislative here, the 
objector could not complain that he 


did not have an opportunity to ob- 


ject if he did not file his objections 
within a fortnight. This is all that 
Sections 131 and 132 seem to do s2 
far as the rights of the objectors ara 
concerned: ` They do not seem to ns 
to invalidate his objections although 
he may lose his right to object. 
There is nothing here like Section 28 
of the Limitation Act operating to 
extinguish any legal rights. 


5. In the case before us, the ap- 
pellent did not put forward any ob- 
jections to the proposals. The pro- 
posals were submitted to the Pre- 
scribed Authority, the Commissioner 
of Rohilkhand Division under Section 
132 (4) of the Act. It appears that the 
Commissioner of Rohilkhand Divi- 


. sion returned the proposals for recon- 
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sideration on the ground that the 
proposed rate of the theatre tax ap- 
peared to be too high. On the 28th 
of August, 1972, the Municipal Board 
reduced the rate to Rs. 15/- per 
show but did not publish its resolu- - 
tion reducing the rate. 

6. The reduced rate of theatre tax 
was not published as the proviso to 
Section 132 (2), added by the U. P. 
Act No. 27 of 1964, dispenses with 
the need to publish the reduced rate 
of tax. Nevertheless, it still gives 
persons who object, if any do so at 
all, the right to have the cbjections 
dealt with in the manner prescribed 
in Section 132 (1). The only manner 
in which they can be “dealt with” 
under Section 132 (1) is that these 
objections have to be considered by 
the Board bəfore passing its resolu- 
lution. If, however, the objections 
are received when the Board has, 
after waiting for a forthight, duly 
passed a final special resolution, 
these objections can certainly not be 
considered by the Board as they were 
not before it to be considered at all 
when it passed its resolution. If the 
proposals, as initially framed had 
been accepted by the Prescribed 
Authority nc further opportunity for 
objecting before the resolution im- 
posing the tax could have arisen. 

7. The petitioner and some other 
owners of cinema houses woke 
up rather late. On 16. September, 
1972, they sent in their objections to 
the imposition of any such tax. By 
that time, the Board had also re- 
considered its initial resolution, as a 
result of such advice as was given by 
the Prescribed Authority to the Board 
and reduced. the theatre tax to 
Rs. 15/- per show. Again, the objec- 
tions could not have been considered 
even if they were to be deemed to 
be objections to the reduced rate of. 
Rs. 15/- par show because they were 
not there at all for consideration be- 
fore the Board when it passed its 
special resolution reducing the rate on 
28: August, 1972. No doubt, its modi- 
fied proposal of Rs, 15/- per show was 


_not published. But, this was not done 


because the Board, quite rightly, con- 
sidered itself protected by the clear 
provisions of the proviso to Section 
132 (2) of the Act. 

8. On- 18 September, 
though the revised proposal 
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cinema shows at the rate of Rs. 15/- 
per show was sent by the Municipal 
Board to the Prescribed Authority, 
yet, it did not forward the objec- 
tions of the petitioner to the Pre- 
scribed Authority. Perhaps it did not 
forward these objections because they 
could not be taken into account by 
the Board itself either before or at 
the time of framing the modified 
proposal of Rs. 15/- per. show as 
they were not there at all. The 
Prescribed Authority sanctioned the 
modified proposal on 31 October. 
1872, without taking into account 
the objections of the appellant as they 
were not before it, But, the draft 
rules were published on. 18 - Novem- 
ber, 1972, and objections invited to 
them within 30 days. Objections to 
the draft rules were filed on 18 
December, 1972, and the rules were 
sanctioned under Section 134 of the 
Act after considering. these objec- 
tions, The tax was imposed with ef- 
fect from 16 April, 1973, after a 


gazette notification on 14 ApriL 
1973, 
$. It is difficult to understand 


why, when the appellant applied for 
copies of the Municipal Board reso- 
lution, the copies were refused. A 
delegation of the cinema owners went 
to the Commissioner on 3 May, 1972, 
and was told that the Commissioner 
had not received any of the objec- 
tions from the Municipal Board be- 
fore sanctioning the modified tax. 
Apparently, the Municipal Board toox 
the view that they were irrelevant 
when it did not consider them. It, 
however, seems to have overlooked 
the fact that the Prescribed Autho- 
rity may have taken a different 
view. 


10. On the facts stated above, Mr. 
Y. S. Chitale, appearing for the ar- 
pellant, has advanced two ingenious 
arguments: firstly he contends thst 
the objections, being there before the 
revised proposal was sent to the Pre- 
scribed Authority on 18 September, 
1972, ought to have been forwarded 
to the Prescribed Authority for cor- 
sideration because they had to ke 
“dealt with” in the manner prescrik- 
ed in Section 132 (1); and, secondly, 
that, in any case, when the proposal 
was sent, the Board was bound to 
forward to the Prescribed Authority 
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any objections it had in its possession 
and could not withhold them. It was 
urged that this part of the duty was 


certainly not carried out by the 
Board. 
11. As regards the first conten- 


tion, we find it difficult to permit 
the appellant to advance it here for 
the first time. It is not found in his 
writ petition. It was not advanced in 
that form before the High Court, It 
is not even found in the special 
leave petition in this particular form. 
However, even if we were to allow 
this question to be argued, we © find 
that the objections filed by the peti- 
tioner on 16 September, 1972, - were 
really objections to the original oro- 
posal and not to the modified propo- 
sal at all. ` Section 132 (3) gives a 
right only to actual objectors to the 
modified proposals to have their ob- 


` jéctions dealt with under S. 132 .(1) 


of the Act. This necessarily means 
that the objections should be at 
least before the Board when it 
passes the resolution. on modified 
proposals, After all, all that Sec- 
tion 132 (1) indicates about the man- 
ner in which the objections are to 
be dealt with is that they should be 
considered before the passing of the 
special resolution. Now, if the objec- 
tions are not there at all when the 
initial special resolution is passed or 
even when the modified proposals 
were passed, it is impossible for the 
Board to deal with them in the man- 
ner prescribed by S. 132 (1) of the 
Act. Since the duty to send objec- 
tions could arise only subsequent to 
the procedure prescribed by Section 
132 (1) of the Act the contention 
that the objections should have been 
sent to the Prescribed Authority to 
be considered because of any manda- 
tory duty resulting from the provi- 
sions of Section 132 (1) and (3) of 
the Act must fail. It may be men- 
tioned that we are not concerned 
here with the validity of any of the 
provisions on the ground of their 
reasonableness or otherwise. No such 
question has been argued before us. 
to proceed on 
the assumption that the provisions of 
the Act are valid. 


12. So far as Section 132 (4) is 
concerned, it may be possible to so 
interpret the provisions as to confine 
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objections to be sent to the Prescrib- 
ed Authority to only those which 
the Board took into consideration. 
Nevertheless, when we examine the 
wide language in which Sec. 132 (4) 
is couched conferring a right to ob- 
ject, without any restriction, we find 
it difficult to exclude the right of 
the petitioner to have his -objections 
sent to the Prescribed Authority. 
Apparently, Section 132 (4) covers 
any objections whatsoever, whether 
made within a fortnight or beyond a 
fortnight, provided they are sent in 
before the matter is submitted to the 
Prescribed Authority. Indeed, we 
find no statutory bar against the 
Prescribed Authority itself consider- 
ing the objections. which may be fil- 


ed before it if the interests of jus- 
tice so require. But, the question 
which arises before us is whether 


the non-observance by the Board of 
a duty to send the appellant’s objec- 
tions to the Prescribed, Authority, as- 
suming it is there, would invalidate 
the imposition of the modified tax. 
This, we think, would depend upon 
whether we interpret provisions of 
Section 132 (4) as mandatory or as 
directory so far as submission of 
‘objections, not submitted within suf- 
ficient time so as to be considered by 
the Board, are concerned. 


13. As we have already observed, 
no provision of the Act has been 
challenged. Section 135 (3) of the Act 
reads as follows: 

135. Imposition of tax.— (1) 

2. 
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(3) A notification of the impositicn 
of a tax under sub-section (2) shall 
be conclusive proof that the tax 
has been imposed in accordance with 
the provisions of this Act.” 


14. It is true that, if there is 
such a gross breach of the rules that 
the ‘proposal sanctioned could not be 
deemed to be “imposition of a tax” 
at all, Sec. 135 (3) may not bar the 
consideration of such a basic infir- 
mity in the proceedings which make 
them no proceedings at all in the eye 
of the law. This is the most that 
ean be said on the strength of Raza 
Buland Sugar Co, Ltd. v. Municipal 
Board Rampur, (1965) 1 SCR 970: 
(AIR 1965 SC 895) which is strongly 
relied upon by Mr. Chitale. 


A.LR. 


15. Mr, Yogeshwar Prasad, ap- 
pearing on behalf of the Municipal 
Board, however, pointed out that the 
Raza Buland Sugar case (AIR 1965 
SC 895) was decided before the pro- 
viso to Section 132 (2) was added in 
1964. It does appear to us that the 
effect of the proviso is that, by dis- 
pensing with even the publication of 
the modified proposals, no such right 
of the appellant is violated as could 
be considered a condition precedent to 
the validity of the proceedings. 
Nevertheless, if the petitioner could 


have made out a case of such injus- 


tice due to some irregularity that we 
should deem the imposition of the 
tax to be vitiated by the non-con- 
sideration of a vital matter, we could 
have taken the view that section 135 
(3) will not bar consideration of a 
vital infirmity, in as much as patent 
injustice has resulted from it, in the 
imposition of a tax. If it could be 
argued that there is no imposition of 
the tax at all as contemplated by law 
section 135 (3) may not have cured the 
irregularity. But, no such infirmity 
has been pointed out to us. The result 
is that, whatever irregularity there 
may be in not forwarding the objec- 
tions of the appellant to the prescribed 
Authority, as the Board should have 
done under Section 132 (4) .of the 
Act, the irregularity seems to be 
cured by-an application of the provi- 
sions of Section 135 (3) of the Act as 
the Government had notified the i im- 
position of the tax. 


16. It may perhaps also be point- 
ed out that, if the incidence of a tax 
is unfair, a representation can be 
made to the Government under Sec- 
tion 137 of the Act even acter the 
imposition. Therefore, if there is any 
gross injustice, which the petitioner 
has not been able to make out be- 
fore us, he can still approach the 
Government for relief in case he can 


make out a case for relie? under 
Section 137 of the Act. 
17. For the reasons given above, 


we uphold the judgment of the Alla- 
habad High Court and dismiss the 
appeal. However, in the circumstan- 
ces of the case, the parties will bear 
their own costs. 

f Appeal dismissed. 
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AIR 1978 SUPREME COURT 311 
(From: Calcutta)* ` 


V. R. KRISHNA IYER AND 
P. S. KAILASAM, JJ. 


Western India Match Co, Ltd., Ar- 
pellant v. The Third Industrial Tri- 
bunal West Bengal and others, Res- 
pondents. 


Civil Appeal 
D/- 16-11-1977. 

(A) Industrial Disputes Act (19847), 
Sch. 2 Item 3 — Termination of ser- 
vice in terms of contract — Incape- 
city from properly discharging duties 
— Employee on leave due to illness 


No. 2449 (NL)/1972, 


— Question of incapacity does not 
arise. 
A clause in a contract provided 


that the employer could determire 
the employment at any time in the 


event of the employee becoming from 


any cause incapacitated by a longer 
period than two calendar montis 
from properly discharging his duties. 
The employee was sick and he wis 
granted leave for a long time. After 
the expiry of leave his services were 


terminated by invoking the above 
clause. 

Held, that the termination was il- 
legal, (Para 2) 


When an emlpoyee is on leave he is 
not called upon to discharge any đu- 
ties and therefore the question of the 
capacity to discharge duties does mət 
fall for consideration. The clause in 
question comes into play only when 
an employee who has to  discharze 
his duties fails to do so and the erm- 
ployer makes a judgment of tne 
situation and comes to the conclusion 
that it is on account of an incapa- 
city which will last longer than two 
months that the failure to discharge 
his duties has arisen. (Para 2) 

Anno: 3 AIR Manual I. D. Act 
Sch. 2 Item 3 N. 1. 


(B) Industrial Disputes Act (1947), 


Sch. 2 Item 3 — Wrongful termina- 
tion — Ordinary rule is reinstate- 
ment — Industrial Tribunal and 


High Court awarding full wages and 
other benefits —- Finding affirmed for 


*(Writ Appeal No. 144 of 1970, Cy- 
30-11-1971 (Cal). 


LU/LU/E491/77/MVJ 








W. I. Match Co. v. Industrial Tribunal, W. B, 


[Prs. 1-2] S.C. 311 


the period till final order passed by 
High Court — 50% of wages includ- 
ing other benefits with 7% interest 
awarded for subsequent period when 


the proceeding was pending in Sup- 
reme Court. (Para 4) 
Anno: 3 AIR Manual I. D. Act 
Sch, 2, Item 3 Notes 2 & 3. 
KRISHNA IYER, J.i— This is an 
appeal, by special leave, from a 


judgment of the High Court in Writ 
Appeal by a Division Bench which 
confirmed the judgment of a learned 
single Judge of that court who, in 
turn, refused to interfere with ithe 
award of the Industrial Tribunal. 

2. The facts briefly are: that the 
2nd respondent was an employee 
under the appellant for a long num- 
ber of years. There was no blemish 
in his service, and Shri Sachin Chou- 
dhary for the appellant has very 
fairly stated that there was no com- 
plaint against the services of the 2nd 
respondent while he was employed 
by it. But the 2nd respondent fell 
ill and applied for leave. It so hap- 
pened that his illness persisted for a 
long time and the Management, quite 
rightly, granted him leave from time 
to time. On 4th November 1963 his 
leave expired and on 5th November, 
1963 the Management, invoking a 
clause in the contract of employment, 
terminated his employment, It is that 
order of termination that was set 
aside by the Industrial Tribunal and 
affirmed from court to court up to 
now. The particular clause in the 
contract which was relied on by the 
Management stated that: 

It was open to the employer to de- 
termine the employment at any time 
without any notice or payment in 
lieu of notice in the event of 
“you become from any rause in- 
capacitated by a longer period than 
two calendar months from properly 
discharging your duties.” 

The courts below held, and quite right- 
ly in our view, that since the em- 
ployee was all along on leave grant- 
ed by the employer no question of 
incapacity or being incapacitated from 
properly discharging his duties arose. 
It is obvious that when an emplo- 
yee is on leave he is not called upon 
to discharge any duties and therefore 
the question of the capacity to dis- 
charge duties does not fall for con- 


4 


© service is found ‘to be 


312 S.C. 


sideration, The clause relied upon 
comes into play only when an em- 
ployee- who has to discharge his du- 
ties fails to do so and the employer 
makes a judgment of the situation and 
comes to the conclusion that it is on 
account of an incapacity which will 


last longer than two months that the. 


failure to discharge his duties has 
arisen. We are, therefore, satisfied 
that the clause could not have been 
invoked and the termination of ser- 
vice was bad in law. 

3. Even so, the further question 
arises as to whether the employee 
should be recompensated with full 
wages and other’ benefits until the 
date of reinstatement. We have to be 
realistic in this jurisdiction although 
in industrial law when termination of 
illegal the 
ordinary rule is reinstatement. We 
direct reinstatement in affirmance 
of the order passed by the High 
Court and the Industrial Tribu- 
nal. But the High Court as well 
as the Irdustrial Tribunal have 
alsc awarded full wages and other 


_ benefits during the period the emplo- 


yee’s services had stood terminated. 
It is right for us to remember —and 
Shri Sen Gupta has reminded us.of 
the proposition — that sitting in ap- 
peal under Art. 136 against an order 
of the High Court passed under Arti- 
cle 226 we should not lightly inter- 
fere with the direction made in the 
judgment of the High Court unless 
there is some substantial error, mani- 
fest injustice or exceptional circum- 
stance. None having been pointed 
out, we affirm the finding of . the 
High Court regarding payment of 
back wages and other benefits up ta 
the date the High Court passed its 
final order in Division Bench, viz., 
30th November, 1971. 

4. We are not fettered by this 
constraint in regard to the - period 
since then. We must remember the 
general principle that the act of the 
court should not injure any party. 
The length of the proceeding in this 
Court from 1971 to 1977 is the in- 
evitable consequence of the back’ log 
in this Court and not blamable on 
either side. In such a situation we 
must so mould the relief as not ts 
prejudice either party bearing in 
mind the equities of the case. We 
think that it would be fair, having 


‘Korin v. Indian Cables Co. 


ALR. 


regard to the overall circumstances 
of the case, that till the date of re- 
instatement, which we fix as Dec. 1, 
1971, the Management will pay the 
employee 50% of the wages including 
the benefits that he may be eligible 
for had he continued in service from 
the date of High Court’s judgment 
on 30th November, 1971 with interest 


-at 7% per annum, Pursuant to the 


interim order of this Court certain 
sums have been paid by the appel- 
lant to the 2nd respondent and 
while computing the amount that is 
payable to the 2nd respondent cre- 
dit shall be given for such payments. 
5. In the result, the appeal is dis- 
missed, but in the circumstances, we 
direct the appellant to pay the res- 
pondent’s costs which we fix ina 

sum of Rs, 1500/-. 
Appeal dismissed. 


AIR 1978 SUPREME COURT 312 
(From: Patna)* 


M. H. BEG, C. J., A. C. GUPTA 
AND P. 5. KAILASAM, JJ. 


Korin, Appellant v, Indian Cables 
Co. Ltd, and others, Respondents. 


Civil Appeal No. 2068 of 1968, D/- 
18-11-1977. 


(A) a ag ee Tenancy Act (6 
of 1908), S Applicability 
Applies so thee as tenant of home- 
stead continues to be raiyat in res- 
pect of agricultural land Ten- 
ant dispossessed of agricultural land 
— Protection under S. 78 not avail- 
able — Tenancy of homestead be- 
comes subject to ordinary incidents 
of tenancy under T. P. Act 1882. 
AIR 1930 Pat 236 and AIR 1937 Pat 
444, Rel. on. (Para 5) 

(B) Civil P. C. (1908), S. 11 — Liti- 
gating under same title — Nature of 
defendants’ interest in disputed plots 
at the time of subsequent title suit 
changed from that at the time of 


_ earlier title suit — Findings in ear- 


lier suit will not operate as res judi- 
cata. (Para 5) 

Anno: AIR Com. Civil P. C. (9th 
Edn.), S. 11 N. 70. ; 


*(A. F. A. D. No. 1165 of 1960, D/- 
22-3-1966 (Pat)). 
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Cases Referred: Chronological Paras 


AIR 1937 Pat 444 3 
AIR 1930 Pat 236 3 
Mr. S. C. Agarwal and Mr. Z£. 


P. Gupta, Advocates, for Appellan> 
Mr. Sachin Chowdhary, Sr. Advocate 
(M/s. P. K. Mukherjee and D. Y. 
Gupta, Advocates with him) (for N». 
1) and Mr. R. C. Prasad, Advocate 
(for No. 4), for Respondents. 


GUPTA, J.:— This appeal by spr- 
cial leave is by a defendant ina 
suit for declaration of title and re- 
covery of possession. The properfy 
in dispute consists of two survey 
plots, 2677/5782 measuring 0.18 acres 
and 2677/5783 measuring 0.10 acres. 
the total area being 0.28 acres, im. 
Tetanga Basti, Mouza Sakchi, Polive 
Station Golmuri in Pargana Dhalbhun, 
District Singhbhum. The suit (was) 
dismissed by the trial Court, decreed 
by the first appellate court, and tke 


Patna High Court on second appeal 
affirmed the decision of the lower 
appellate court decreeing the sut. 


The relevant facts are as follows. 
The fourth respondent Tata Iron atd 
Steel Company Limited (hereinaft=r 
referred to as TISCO) were the pro- 
prietors of the disputed plots of lad 
which formed part of the area æ- 
quired under the Land Acquisitiwn 
Act by the local government Or 
TISCO. In 1924 these two plots 2f 
land along with other lands were 
leased out by TISCO to the plaintiff, 
the Indian Cable Company Limited 
(hereinafter referred to as the Plañ- 
tiff Company). TISCO also  settlad 
-another area measuring about 5 
bighas 17 kathas with one Rajd«o, 
predecessor-in-interest of the present 
appellant. There is some dispute as 
to whether this settlement was in 
1924 or 1928 but that is not of any 
great importance in the present eun- 
troversy between the parties, Accord- 
ing to the plaintiff company Rajceo 
trespassed into the two disputed plats 
of land. in November, 1932. It gp- 
pears that in a proceeding uncer 
Section 87 of the Chhota . Nagpur 
Tenaney Act, 1908 (referred to he-e- 
inafter as the Act) initiated by Raj- 
deo it was held that’ the disputed 
plots were outside the area settled by 
TISCO with Rajdeo and were part of 
the land leased out by TISCO to the 
plaintiff company. It was furtker 
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held that Rajdeo had been in forci- 
ble possession of the plots for about 
five years since 1932 from which 


. he could be removed only by legal 


process. Thereafter the plaintiff com- 
pany instituted title suit No. 116 of 
1938 in the Court of the Munsif at 
Jamshedpur for Rajdeo’s eviction 
from the land on which he had tres- 
passed which was roughly 1.70 acres 
in area and included the two dis- 
puted plots. It was again found in 
that suit that the disputed plots 
were not part of the 5 bighas and 
17 kathas of land settled by TISCO 
with Rajdeo but it was held that 
Rajdeo had acquired ‘korkar’ rights 
in the portion of the disputed plots 
in his occupation and therefore he 
was protected against eviction in view 
of the provisions of Section 78 of the 
Act: That suit was accordingly dis- 
missed. 


2. Later, on March 26, 1945 TISCO 
recovered under Section 50 of the 
Act possession of the entire holding 
of 5 bighas 17 kathas settled by them 
with Rajdeo. The plaintiff company 
on July, 27, 1954 filed title suit No. 
280 of 1954 out of which this- appeal 
arises for Rajdeo’s eviction from the 
two disputed plots in the court of 
the Munsif at Jamshedpur. The Mun- 
sif held that Rajdeo was not dispos- 
sessed from the entire holding under 
Section 50 of the Act, but retained 
possession of 1'/2 bighas, that Rajdeo 
was a non-ejectable ‘korkar' raiyat in 
respect of his holding under TISCO 
and was therefore protected from 
eviction under Section 78 of the Act 
in respect of his homestead that he 
built on the disputed plots. It was 
further held that in view of the 
Bihar Land Reforms Act, 1950 the in- 
termediary rights of both TISCO and 
their lessees, the plaintiff company, 
had vested in the State of Bihar and 
it was the State of Bihar alone that 
could maintain an action for eject- 
ment against Rajdeo. The trial Court 
was also of opinion that the findings 
recorded in the earlier suit, title suit 
No. 116 of 1938, were res judicata in 


‘the present suit and therefore Raj- 


deo’s character as a korkar riayat in 
respect of his homestead on the dis- 
puted plots could not be reopened. 
It may be stated here that Raides 
died during the pendency of the suit 
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and was substituted by his heirs and 
legal representatives. 


3. On appeal by the plaintiff com- 
pany, the first appellate court revers- 
ed the Munsif’s decision and decreed 
the suit. The appellate court found 
that the entire agricultural land held 
by Rajdeo under TISCO had been 
taken away from him under Section 
50 and consequently he ceased to be 
a raiyat in respect of the portion of 
land on which his homestead stood 
and thus lost the protection given by 
Section 78 of the Act. The appellate 
court held that the findings recorded 
in title suit No. 116 of 1938 could 
not be res judicata because of the 
changed circumstances — that now 
the question of Rajdeo’s title to the 
two disputed plots on which his 
homestead stood was to be considered 
independently from whatever his in- 
terest in the said plots was when 
they formed part of the agricultural 
land from which he had been dis- 
possessed under Section 50. It is how- 
ever a little difficult to understand 
the relevance of the proceeding 
under Section 50 to which the trial 
Court and the first appellate court 
both referred. If that proceeding re- 
lated to a holding under a different 
landlord, and was not part of the 
land belonging to the plaintiff now 
in dispute, Rajdeo’s dispossession 


under Section 50 could possibly have — 


no bearing on the nature of his in- 
terest in the disputed plots. However, 
as it appears that all the courts in- 
- cluding the High Court as well as 
the parties to the litigation proceed- 
ed on the footing as if the home- 


stead plots and the agricultural land. - 


constituted one. holding, we do not 
propose to pursue the matter fur- 
ther. 


4. The High Court in second ap- 
peal preferred by the defendants af- 
firmed the decision of the first ap- 
pellate court. The High Court also 
held that the findings in title suit 
No. 116 of 1938 were not res judi- 
cata, that the protection of Sec. 78 of 
the Act was not available to the de- 
fendants after they were dispossess- 
ed from the agricultural lands under 
Section 50 and consequently Rajdeo’s 
homestead became subject to the 
ordinary incidents of a tenancy gov- 
erned by the Transfer of Property 
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Act. On the point that after the 
Bihar Land Reforms Act, 1950 came 
into force the plaintiff company and 
their lessors TISCO ceased to have 
any interest in the disputed land 
therefore this suit for recovery of 
possession at their instance was not 
maintainable, the High Court was of 
opinion that as the tenancy of the 
two disputed plots was governed by 
the provisions of the Transfer of Pro- . 
perty Aci and not the Chhota Nag- 
pur Tenancy Act, the vesting of 
estates under the Bihar Land Re- 
forms Act had “nothing to do with 
the present suit for eviction of the 
defendants.” 


5. As regards res judicata, if the 
nature of the defendant’s interest in 
the disputed plots changed after 
TISCO recovered possession of Raj- 
,deo’s agricultural lands under Sec- 
tion 50 of the Act, the reason given). 
by the first appellate court why the 
rule of ras judicata should not ap- 
ply would be sound calling fer no in- 
ference. A test to find out if the 
right that the defendants had in the 
disputed plots had undergone a 
change consequent on their disposses- 
sion from the agricultural lands. is 
whether the protection of Sec. 78 
was still available to them, Sec. 78 
reads: - 


“Homesteads.—When a raiyat holds 
his homestead otherwise than as 
part. of his holding as a raiyat, the 
incidents. of his tenancy of the home- 
stead shall ba regulated by local cus- 
toms. or usage,. and, subject to- 
loca] eustom or usage by “he pro- 
visions of this Act applicable to land 
held by a raiyat.” 


Mr. S. Chaudhury appearing for the 
first respondent, the plaintiff com- 
pany, referred to two decisions of the 
Patna High Court on Sec. 78. In Joy 
Chand v. Bhutnath Khan, ATR 1930 
Pat 236 a Division Bench of the 
High Court held that Section 78 will 
apply so long as the tenant of the 
homestead continues to be a raiyat 
in respect of the other land but no 
longer. In Secy. of State v. Beni 
Prasad, AIR 1937 Pat. 444 another 
Division Bench held. that Section 78 
‘was enacted as a protection to the 
cultivating tenant, so that he may 
not be turned out of his homestead 
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as long as he holds his raiyati lənc- 
If he parts with the raiyati, land, hs 
tenancy of the homestead become 
subject to the ordinary incidents ani 
does not suffice to keep up his stæ 
tus as a raiyat.” This appears to ke 
the -consistent view taken by the 
Patna High Court on the point ani 
we find no reason, at last none hes 
been pointed out, inducing us Db 
take a different view. 


6. It follows therefore that the de- 
fendants’ tenancy is governed by tre 
provisions of the Transfer of Pre- 
perty Act and, on the facts found, 
the plaintiff company would tke 
entitled to a decree for recovery ef 
possession unless, consequent on tke 
vesting of the estates and tenures 
under the Bihar Land Reforms Ad, 
1950 it ceased to have any interest 
in the subject-matter of the suit, The 
trial Court held that the land hed 
vested in the State, the first appe- 
late court did not advert to the que:- 
tion, and the High Court thought it 
was not relevant. The -High Coit 
apparently failed ‘to see that the 
question was relevant in order <o 
find out if the suit was maintainahe 
at the instance of the plaintiff cora- 
pany. We therefore send the matt=r 
back to the High Court. The High 
Court will record a finding as <o 
whether the land forming the su- 
ject-matter of the suit had vested -r 
the State and the plaintiff compary 
ceased to have any interest in the 
land consequent on the vesting. If 
the High Court finds that the lamd 
had vested and the plaintiff company. 
hsd no subsisting interest therein, it 
will dismiss the suit. If however tae 
High Court finds that the land hed 
not vested or that the plaintiff cora- 
pany retained an interest in the 
land in spite of vesting, it will af- 
firm the decree of ejectment pass-d 
by the first appellate court. As it 
may be possible to decide the quse- 
tion on affidavits and as this isa 
very old case, the High Court wH 
try to dispose of the matter expecdi- 
tiously, if possible within three 
months from the date when it r2- 
ceives back the record of the case. 


7. The appeal is allowed to tre 
extent and in the manner indicat=d 
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above, There will be no order as to 
costs in this appeal. 
Order accordingly. 





AIR 1978 SUPREME COURT 315 
(From: Himachal . Pradesh)* 


P. K. GOSWAMI, N. L. UNTWALIA 
AND D. A. DESAI, JJ. 


State of Himachal Pradesh, Appel- 
lant v. Wazir Chand and others, Res- 
pondents vice versa. 


Criminal Appeals Nos. 59 and 369 
of 1975, D/- 16-11-1977. 


(A) Constitution of India, Art. 136 
— Appeal by special leave — Crimi- 
nal appeal — Dying declaration 
Se (Evidence Act (1872), 

. 32). 


Where the question of participation 
of certain accused in the attack on. 
deceased depended only on the dying 
declaration of the deceased and when 
the language of the declaration was 
open to two interpretations and the 
High Court had accepted the inter- 
pretation favourable to such accused 


it would not be proper to take an- 
other view of the matter in appeal 
before the Supreme Court, (Para 8) 


Anno: AIR Comm, Const. of India 
Art. 136, N. 12; 3 AM Evi. Act, Sec- 
tion 32, N. 21. 

(B) Evidence Act (1872), Sec. 27 — 
Murder Trial — Recovery of articles 
belonging to deceased after long de- 
lay — Relevancy. 

Where there was long delay be- 
tween the fatal attack and the ar- 
rest of certain accused and recovery 
of certain articles belonging to the 
deceased and it was also not clear 
from the memo of recovery that the 
articles were recovered on the infor- 
mation of the accused and the accus- 
ed was not charged for retaining 
stolen property, the recovery could 
not be relied upon as suggesting par- 
cipation of the accused in the fatal at- 
tack. This would be so even if reco- 
very was believed to be at the in- 
stance of the accused in question. 

(Para 10) 

Anno: 3 AM, Evi. Act, S. 27, N. 5. 


*(Cri. Appeal No. 36 of 1973 in Mur- 
der Ref. No. 1 of 1973, D/- 22-4- 
1974 (Him Pra)). 
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(C) Criminal P; C. (1898), See. 342 
— Statement of aceused under — 
Duty of Court. 


It is obligatory on the Court to 
question the accused on the cireum- 
stances appearing against him in evi- 
dence given under S. 342 so as to ea- 
able him to explain the same. Sub- 
s. (3) provides that the answers given 
by the accused may be taken into 
consideration in such inquiry or trial, 
etc. In order to give an opportunity 
to the accused to explain the cir- 
curnstances appearing against him in 
evidence, the Court under S. 342, is 
required at the close of the trial to 
question the accused on such circum- 
stances. The Court’ had to guacd 
against cross-examination of the ar- 
cused, The accused is to be ques- 
tioned with regard to the circumstan- 


ces appearing against him in evi- 
dence and not the inference that 
flows from the circumstances. «The 


answers given by the accused have žo- 


be taken into consideration. 
(Para 13) 

Anno: AIR Comm. Cr. P. C. (6th 
Edn.), Section 342, N. 2. 

(D) Penal Code (1860), Ss. 300, Ex- 
ception 4, 304 — Offence falling 
under Exception ‘4 — Convictin 

“under part I and not part II of Sec- 
tion 304. Cr, A. No. 36 of 1973, Dž- 
22-4-1974 (Him Pra), Reversed. 


Where there was a sudden fight be- 
tween two groups upon a ` sudden 
quarrel flowing from an earlier: ine- 
dent and'in the fight both sides at- 
tacked each other, and’ one person 
was fatally wounded by-the accused 


by a dangerous weapon like knife, it 


was a case under Exception 4 of Sec- 
tion 300 as there was no premedita- 
tion. Therefore, offence’ would be 
one. falling under part I of S. 304 ani 
not part II of that section. Cr. A. No. 
36 of. 1973, D/- 22-4-1974 (Him Fraj, 


Reversed. (Paras 25> 26) 
Anno: AIR Comm., Penal > Code 
2nd 1974 Edn, S. 300 N. 68, S. 304 


N. 19. oa 
(E) Evidence Act (1872), See. 3 — 
Evidence — Appreciation of — Mu- 
tual fight between two parties — 
Commencement or genesis of occur- 
rence — Direct version available only 
in statement of accused — Statement 
has to be weighed with the probabili- 


' State of H. P. v. Wazir Chand (Desai J.) 


A.i. R. 
ties of the case and prosecution evi- 
dence, (Para 20) 


Anno: 3 A. M. Evidence Act, Sec- 
tion 3, N. 30. 
Cases Referred: Chronological Paras 
AIR 1969 SC 422: (1969) 2 SCR 1033: 


1969 Cri LJ 671 19 
AIR 1969 SC 956: (1969) 3 SCR 228: 
1969 Cri LJ 1430 19 
(1963) 3 SCR 678 19 


Mr. V. C. Mahajan, Sr. Advocate 
(Mr. R. N. Sechthey, Advocate with 
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369 of 1975. 


DESAI, J.:— Both these appeals by 
special leave arise out of a judgment 
rendered by High Court of Himachal 
Pradesh in Reference No. 1 of 1973 
and. Criminal Appeal No. 36 of 1973. 
Both the appeals arise from he same 
judgment and were therefore heard 
together and are being disposed of 
by this common judgment. 


. 2. The occurrence which gave rise 
to the present appeals took place on 
7th August 1972 a little after 10.30 
p.m.. Parshottam Lal according to 
prosecution who was fatally injured 
in this occurrence had a few days 
prior to 7th August 1972 earned a 
prize in the amount of Rs. 5100/- in 
a private lottery, Along with some 
other amount which he had with him, 
it is alleged, he usually kept Rupees 
8000/- in his pocket. On’ the date of 
the occurrence deceased’ Parshottam 
Lal accompanied by one Om Pra- 
kash alias Pashi visited Jyoti Cinema 
in the second show. Accused No. 2 


Raj Kumar was also in the theatre 


at that time. At about this.time ac- 
cused. No. 1 Wazir Chand (eppellant 
in Criminal Appeal No. 369/75 and 
respondent No, 1 in Criminal Appeal 
No, 59/75) and Joginder Singh {res- 
pondent No, 3 in Cri. Appeal No. 59/ 
75) were seen conversing among 
themselves in the verandah of the 


theatre. The second show was over 
around 10.30 p. m. Deshraj P. W. 3 
who was also enjoying the picture 


came out of the theatre and proceed- 
ed towards his house and on the way 
he crossed accused No. 3 Joginder 
Singh whose.-clothes appeared to -have 
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been stained with blood. Proceedinz 


ahead, Deshraj heard a shout and 
rushed in that direction. He found 
Parshottam Lal injured lying on th: 
ground and he inquired from Par- 
shottam Lal as to what had happen- 
ed whereupon Parshottam Lal toli 
him that: ‘Wazir Chand Hawker dœ 


ing business near Prem Bus Compan > 


injured him with a knife and at that 
time Joginder Singh son of Nathu cf 
Girth Sakna and Raj Kumar, bre- 
ther of Wazir Chand were with hira 
and they beat him and information 
should bė given to his relatives- 
Deshraj went to the house of Par 
shottam Lal and informed his wif 


Smt. Pushpa, P. W. 5 and she alon3- 


with Daya Ram and Sita Ram cam=2 
to ‘the scene of occurrence but in tha 
meantime Parshottam Lal succumbed 
to his injuries. Deshraj gave -infor- 
mation of the offence at Kangra Pc 
lice Station around mid-night time 
and investigation was commenced. a 
search of the clothes of the deceased 
then put on by him led to the re 
covery of Rs. 71/- and a bunch cf 
keys. The point worthy of notice 5 
that the large cash which Parshottan 
Lal was alleged to be carrying ws 
not found on his person and a susp 
cion arose that the motive for mur 
der was robbery, A search of the 
house of accused No. 1 Wazir Chand 
was taken and except a paltry amourt 
no cash was recovered. Accused No. 1 
Wazir Chand was arrested on 8h 
August 1972 from the house of Raght= 
nath Singh, P. W. 16 and‘ at the tire 
of his arrest on a search of his per- 
son, Banyan Ext. B. 18, 
Ex. P-19 alleged to have been stair- 
ed with blood, were recovered. Ir- 
formation given by accused No. 1 
while in custody led to the recovery 
of blood-stained knife, Ext. P-1 from 
a bush of Nealkanthi and it was at 
tached, Accused No. 2 Raj Kumer 
could not be traced till 20th August 
1972 when he surrendered in tka 
Court of Judicial Magistrate, Pathar— 
kot, He was arrested and the infor 
mation given by him while in cus- 
tody led to the recovery of a ring 
and a watch pledged with one Jaga 
Singh, P. W. 21 on 31st August 1975. 
Accused No. 3 Joginder Singh wes 
arrested by Head Constable Sunka 
Ram, P. W. 23 on 9th August 192 
and on a search of his person cur- 
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rency notes worth Rs. 28.15, one iron- 
ring and a railway ticket were re- 
covered. After completing the inves- 
tigation, the accused were charge- 
sheeted and ultimately came to be 
committed to the Court of Session 
where a charge was framed against 
accused No. 1 Wazir Chand for com- 
mitting murder of Parshottam Lal 
punishable under S, 302 of the In- 
dian Penal Code, and against accused 
No, 2 Raj Kumar and accused No. 3 
Joginder Singh for committing an of- 
fence under S. 302 read with Sec. 34 
of the Indian Penal Code. 


3. The defence of accused No. 1 
Wazir Chand was that he caused in- 
jury to Parshottam Lal in exercise of 
the right of private defence of body 
in that when he was peeling apple 
for his wife who was then pregnant, 
deceased Parshottam Lal accompani- 
ed by Onkar Chand P. W: 17 and one 
Om Parkash alias Pashi came over 
there and started beating him. At 
that time Parshottam Lal according 
to the defence of accused No, 1 Wazir 
Chand felled him and sat on his chest 
and was pressing and he felt suffo- 
cated and wielded -his knife not to 
kill Parshottam Lal but to save him- 
self, The defence of accused No. 2 
Raj Kumar and accused No. 3 Jogin- 
der Singh was one of total denial. 


4. The learned Sessions Judge re- 
jected the evidence of motive and he 
accepted the dying declaration as giv- 
ing a truthful version of the occur- 
rence and held it proved. He also ac- 
cepted the circumstantial evidence im 
the form of recovery of blood-stained 
knife, Ext. P. 1 at the instance of ac- 
cused No. 1 Wazir Chand and blood- 
stained clothes on the person of wazir 
Chand at the time of his arrest. Evi- 
dence in the form of recovery of watch 
and ring belonging to deceased Par- 
shottam Lal on the information given 


by accused No, 2 Raj Kumar was 
accepted. He also accepted the evi- 
dence about the injuries found on. 


the person of accused No. 1 Wazir 
Chand and accused No. 3 Joginder 
Singh and along with the recovery of 
button Ext. P. 10, and concluded 
that there was good deal of struggle 
at the spot where Parshottam Lal 
was found lying injured. On this evi- 
dence the learned Sessions Judge con- 
victed accused No. 1 for an offence 
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-under Section 302 and awarded him 
capital punishment. He also convict- 
ed accused Nos. 2. and 3 for an ecf- 
fence under S5. 302 read with S. 34, 
I.P.C. and sentenced each of them 
to suffer imprisonment for life. The 
sentence awarded +0 accused No. i 
was submitted to the High Court for 
confirmation. All the three accused 
appealed against their conviction and 
sentence. 

5. The High Court held that the 
charge against accused Nos. 2 and 3 
is not brought home to them and in 
the case of accused No. 1 Wazir 
Chand, it was held that on the evi- 
dence he could be convicted for an 
offence under S. 304, Part II of the 
Indian Penal Code and accordingly 
set aside his conviction for an 
fence under S. 302, I, P. C. and the 
capital punishment, and awarded him 
rigorous imprisonment for 10 years. 
The State of Himachal Pradesh has 
questioned the correctness of the 
judgment of the High Court in res- 
pect of the three accused in Crimi- 
nal Appeal No. 59 of 1975. Accused 
No. 1 questioned the correctness of 
his conviction and sentence in Crimi- 
nal Appeal No, 369 of 1975. 

6. The autopsy on the dead bocy 
-of Parshottam Lal was performed hy 
Dr. ‘Shushma Sood, P. W, 1 on 8th 
August 1972 at 2.30 p. m. She four:d 
four injuries on the dead body. They 
were as under:— 

1. Incised wound horizontal in 
direction 2” x H2” x 2” situated about 
3” below and 2” below medial to the 
right- nipple covered with blood. Cn 
washing the tissues it still was stain- 
ed with blood, The wound was run- ` 
ning downwards in direction. 

29. Incised wound on the back about 
L” x I” x 2” in diménsion situated 
about 4” above the left anterior supe- 
rior iliac spine and 3” lateral to the 
vertebral column.. Wound was running 
obliquely and was covered with dark 
coloured blood. 

3. Incised wound about 2” x IĮ x 
Yo” situated lateral to the second 
Cervical vertebra on the left side of 
nape of neck. 

4. Incised wound about 1” x” x 
1” situated about 1” below the occi- 
pital eminence on the left side. It 
was running horizontally. The bore 
underlying was intact, No mark of 
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ligature anywhere on the neck. Scalp, 
skull, vertebrae, membranes, brain, 
spinal cord were healthy. : 

In her opinion injury No. 1 was suf- 
ficient in the ordinary course of na- 
ture to cause death. She said that 
after the receipt of injuries deceased 
could live for about 15 to 20 minutes 
or may as well survice for about 2-3 
hours, and during this period he 
could understand and speak. There 
was some comment on this part of 
her evidence because in Col. 20 of 
notes of post-mortem examination, 
Ext. P-A, she has stated that the 
death was sudden, It was suggested 
that the word ‘sudden’ would mean 
instantaneous and if the death was in- 
stantaneous, Deshraj, P. W. 3 could 
not have reached in time when de- 
ceased Parshottam Lal would be alive 
and would be able to make dying 
declaraticn to Deshraj. We are not 
impressed by this criticism, Both 
the Courts have rightly rejected 
this eriticism. As Dr. Sood made it 
very clear that there will be a time- 
lag of about 15-20 minutes from the 
receipt of injuries and it may even 
extend to 2-3 hours before the death 
occurred and it should be remember- 
ed that even though the deceased 
had received four separate incised 
wounds, only injury No. 1 was suf- 
ficient in the ordinary course of na- 
ture to cause death as opined by Dr. 
Sood. Therefore, the suggestion that 
the death would be instantanzous and 
there was no chance for the deceased 
to make dying declaration has been 
rightly negatived. 

7. It must at once be noticed that 
in this.case there is no witness to 
the occurrence in.the sense that no 
one has spoken to his having seen the 
accused causing injuries to deceased 
Parshottam Lal. The direct testimony 
is furnished by the dying declaration 
of the deceased and that evidence is 
of vital importance to conrect the 
accused with the offence. P. W. 3 
Deshraj spoke of the dying declara- 
tion and the learned Sessiors Judge 
has reproduced the dying declaration 
in the judgment. It also finds place 
in the F. I. R. Ext. PG given by Desh- 
raj at Kangra Police Station. The 
incident occurred a little while after 
10.30 p.m. on 7-8-1972 and Deshraj 
lodged first information at Kangra Po- 
lice Station at 12.15 midnight. He was 
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closely cross-examined. Some minor 
discrepancies were sought to be point- 
ed out in the dying  declaratior. 
which was reproduced in the oral 
evidence and the record of which is 
to be found in the first information 
report Ext. PG. Evidence of Pushpa, 
P. W. 5 widow of the deceased would 
show that she was awakened by 
Deshraj and she was given informa- 
tion about the unfortunate occur- 
rence. This clearly establishes thai 
Deshraj was first to reach the scene 
of occurrence and through him Pushpa 
widow of deceased, received informa- 
tion about the occurrence. Some mi- 
nor discrepancies were pointed out to 
us in the evidence of Deshraj and 
we must frankly say that we are not 
impressed by any of them. Both 
the learned Sessions Judge and the 
High Court observed the correc 
principle for appreciating the evi- 
dence furnished by a dying declara- 
tion and both have recorded an af- 
firmative conclusion that the dyinz 
declaration as deposed to by Deshraj 
was inherently true, voluntary and 
reliable. We, therefore, do not com- 
sider it necessary to repeat the sam? 
criticism. We are in agreement with 
the reasons recorded by both th2 
Courts for acceptance of the evi- 
dence furnished by the dying decla- 
tion. i 


8. Mr. Mahajan, learned counsel 
for the State of Himachal Pradesa 
contended that once dying declaratioa 
is accepted as a truthful version cf 
the occurrence it would unmistakably 
show that all the three accused were 
involved in the occurrence and 
that the learned Sessions Judge wes 
right in convicting accused No. 1 fcr 
an offence under S. 302 and accused 
Nos. 2 and 3 under S. 302 read with 
S. 34 of the Indian Penal Code, and 
the High Court was clearly in errcr 
in setting aside the conviction of ac- 
. cused Nos. 2 and 3. In the earlier 
portion of this judgment we have re- 
produced the dying declaration. Scar:.- 
ning it, it becomes clear that :t 
speaks of accused No, 1 Wazir Chand 
causing injuries to Parshottam Lal 
and it speaks of the presence of ac- 
cused No. 2 Raj Kumar and No. 3 
Joginder Singh. There was sore 
controversy about one word “Shamel” 
as used in the dying declaration ard 
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it was urged on the one hand: that 
it means participation. in the assault 
and on the other hand it was. stated 
that it may at best suggest. presence. 
But it was said that the next follow- 
Ing sentence would clearly show that 
deceased Parshottam Lal stated that 
all the three beat him. That interpre- 
tation of the last sentence has been 
negatived by the High Court saying 
that it is a very general phraseology 
not indicating participation in the 
assault. In fact, the first part of the 
dying declaration clearly attributes 
attack on deceased to accused No. T 
only, As we are left on the question 
of participation of accused Nos, 2 and 
3 only on the dying declaration of 
the deceased as the other evidence 
offered for corroboration of the same 
does not appeal to. us and when the 
language of the dying declaration is 
open to two interpretations and as 
the High Court has accepted the lat- 
ter interpretation favourable to ac- 
cused Nos. 2 and 3, on the material 
as it is, it would not be proper to 
take another view of the matter. 
Therefore, it could not be said that 
dying declaration also involves ac- 
cused Nos, 2 and 3. If there was 
some other evidence directly suggest- 
ing involvement of accused Nos. 2 
and 3 in the attack on the deceased, 
it would have provided corroboration 
to the interpretation as was canvass- 
ed on behalf of the State but in the 
absence of such evidence it is not 
possible to accept the suggested in- 
terpretation of the dying declaration 
and base the conviction of accused 
Nos. 2 and 3 solely on the same. 


9. It was next contended that cer- 
tain recoveries will clearly provide 
corroboration to the dying declara- 
tion. In respect of accused No. 1 it 
was urged that. when he was arrest- 
ed on 8th August 1972 from the 
house of one Raghunath Singh, P. W. 
16, which fact itself was considered a 
circumstance of incriminating nature 
against accused No. 1, his clothes 
were found to be stained with blood 
and the report of the Serologist and 
Chemical. Examiner, Ext. PGG shows 
that the clothes of accused No. 1 
were stained with human blood. 
Thereafter he gave information lead- 
ing to the discovery of knife Ext. P1. 
This knife is also shown to have 
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been stained with human blood. This 
evidence of recovery of blood-stained 
clothes of the accused and a blood- 
stained knife on the information given 
by him was not commented upon be- 
fore us. Therefore, that evidence has 
been rightly accepted and it would 
certainly furnish corroboration to the 
dying declaration as against accused 
No. 1. 


16. It was next contended that ac- 
cused No. 2 Raj Kumar was not trac- 
ed till he surrendered to the Judi- 
cial Magistrate First Class, Pathankot 
on 19th August 1972, and he was 
brought to Kangra on 20th August 
1972 and was interrogated. On 30th 
August Raj Kumar was taken to 
Dhugiari and on the next day one 
Jagir Singh produced one golden 


ring Ext. P-6 and one wrist watch ` 


Ext, P-5 before the investigating af- 
ficer Shri P. N. Kapoor P. W. 24 
who attached them under Memo. 
marked Ext. P. V, in the presence of 
Vidya Ram P. W. 8. This watch and 
ring were identified -by Pushpa as be- 
longing to the deceased, Learned 
Sessions Judge relied upon this reco- 
very to connect accused No. 2 with 
the offence. Now, it must be recalled 
that the incident occurred on the 
night of 7th August 1972. Accused 
No. 2 Raj Kumar was in police cus- 
tody from 20th August 1972. It was 
for the first time that he was taken 
‘to Dhugiari at the house of Jagir 
Singh on 30th August 1972, There is 
a long delay between the date of oc- 
currence and. the arrest of Raj Kumar 
and recovery. Again it is not clear 
from the Memo, of recovery that 
these articles were ‘recovered on the 
information given ‘by, accused No. 2 
Raj Kumar. Of course Jagir Singh 
P. W, 21 is examined and ‘he said 
that the aforementioned two articles 
were pledged by Raj Kumar with 
him for a loan of Rs. 200/-. However, 
even if this evidence of recovery 1s 
believed it would not establish par- 
ticipation of accused No. 2 Raj Kumar 
in the assault because he may have 
got these articles even from Wazir 
Chand who is alleged to be the assail- 
‘lant of the deceased. Raj Kumar is 
not charged for retaining stolen pro- 
perty. Therefore, it is not possible 
to place any reliance on this reco- 
very as directly suggesting participa- 
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deceased 
rightly 


tion in the attack on the 
and the High Court has noż 
relied upon it, Therefore, there is 
no material evidence in chis case 
which would corroborate dying decla- 
ration so far as assuced No. 2 is con- 
cerned. 


11. The situation with regard to 
accused No. 3 is not materially dif- 
ferent, Deshraj, P. W. 3 has stated 
that a little while before he ‘heard 
the shout of Parshottam Lal, accus- 
ed No. 3 Joginder Singh crossed him 
on the way and that at that time he 
found clothes of accused No. 3 blood- 
stained. Accused No. 3 was arrested 
on 9th August 1972 while he was 
boarding a bus. Deshraj could not 
have clearly noticed at night time 
the fact that the clothes then put on 
by accused No. 3 were blood-stained. 
The clothes are not forthcoming. 
There is no other evidence in the 
form of recovery of any inzriminat- 
ing article from accused No. 3 or re~ 
covery on the information given by 
him and therefore, there is no corro- 
boration to the dying declaration so 
far as accused No, 3 is conc2rned. 


12. Mr. Mahajan then invited our 
attention to the fact. that both ac- 
cused Nos. 1 and 3 had some injuries 
on their person at the time of their 
arrest. Both accused No, 1 Wazir 
Chand ‘and accused No. 3 Joginder 
Singh were examined by Dr. S.R 
Chaki P. W. 2 on the application 
submitted to him by the police offi- 
cer on 9th August 1972. He found 
the following injuries on tha person 
of accused No. 1: 


1. One abrasion }x?}’ transverse 
on the right side of face '/e” lateral 
to the lateral angle of right eye and 
}” below the lateral end of the right 
eye-brow covered brownish crust. 


2, One abrasion 1” x)” vertical, on 
the left half of back of chest 2” be- 
low the lower angle of left scapula 
(i.e. lower end of left scapula) cover- 
ed with brownish crust. . 

3. One abrasion 2” x 11” vertical, on 
the lower part of right half of back 


‘of chest, 5” below the lower angle 


(i.e. lower end) of right scapula, 
covered with brownish crust. 

4. One abrasion } x '/e” transverse, 
on the right half of back at the level 


of iac crest and 1” to the right of 
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the mid-line of back-covered with 
brownish crust. 

5. One abrasion 2'2” x 3/8” vertical 
on the front of the left leg, 3” be- 
low the left knee joint covered with 
brownish crust. ` 

6. One abrasion 2” x'h” on the 
front of left leg, i.e. 7'/2” below the 
left kneé-joint covered with brownish 
crust. : l 
Similarly, he found the following in- 
juries on the person of accused Wo. 3: 

1. One abrasion 2” x 1” transverse, on 
the left side of left buttock, 2” behind 
the anterior superior iliac spine and 
lo” below the iliac crest of left 


iliac bone-covered with brownish 
crust. : 
9. Abrasion on the inner mucous 


membrane of the upper lip ‘against 
the right and left upper medial in- 
Cisor teeth almost healed up. 


3. One abrasion }#’ x}” on the back 
of right chest 2” above the inferior 
angle of right scapula and 4” to the 
. right of the mid-line of back covered 
with brownish crust. . 


13. In the opinion of Dr. Chaki 
the injuries must have been received 
by the aforementioned two persons 
before 24 hours and within 72 ncurs 
of their examination, In this connec- 
tion we must also take note of the 
version of accused ‘Nos. 1 and %. Ac- 
cused No. 1 has stated in his state- 
ment recorded by the learned Ses- 
sions Judge under S. 342 of the Cri- 
minal Procedure Code that whil2 he 
was peeling apple for his wife who 
was pregnant sitting in his verandah 
at night, Parshottam Lal accompanied 
by Om Prakash alias Pashi and On- 
kar Chand came over there and one 
of the three had a stick. He said 
that he was attacked ‘and beaten and 
he abused them loudly and then ran 
out of his verandah, He said that he 
was pursued and was felled 
back lane and Parshottam Lal sat on 
his chest and pressed it. He said that 
he felt great suffocation and he used 
his hands to escape and there was 
knife in one of his hands. He said 
that he had no intention to kil! him 
but he was anxious to save himself. 
The suggestion seems to be that 
_ when he was felled on the ground 
and Parshottam Lal sat on his chest 
he suffered abrasions on his bazk. It 
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may be pointed out that from 
amongst six abrasions on the person 
of Wazir Chand, No. 1 is on the face, 
Nos. 2, 3 and 4 are on the back and 
Nos. 5, 6 and 7 are on the left leg. 
Joginder Singh stated that he got 
the injuries when Om Parkash alias 
Pashi came to his shop and beat him 
accusing him of beating the servant 
of Om- Parkash. Om Parkash is not 
examined as a prosecution witness. If 
prosecution comes out with the story 
that Parshottam Lal alone was attack- 
ed and beaten by the three accused 
and that they suddenly pounced 
upon him and that Parshottam Lal 
was unarmed, there was absolu- 
tely no ghost of a chance even in 
the ensuing scuffle that accused No. 
3 would be injured in the way accus- 
ed No.3 has offered explanation 
about his injuries. This explanation 
gets some support from the evidence 
of Onkar Chand PW 17 who has stat- 
ed that Parkash Chand alias Pashi 
complained to him that Joginder 
Singh beat his servant. Therefore, it 
is not possible to accept the submis- 
sion that the presence of injuries on 
accused No. 3 would provide corrobo- 
ration to the dying declaration so as 
to hold that he participated in the 
assault. 


14. It would thus appear that the 
High Court was perfectly justified in 
acquitting accused Nos. 2 and 3 and 
there is no reason to take another 
view of the matter and the appeal 
preferred by the State against the 
acquittal of accused Nos. 2 and 3 
must fail. i i 

15. Turning to the case of accused 
No. 1 he was convicted by the learn- 
ed Sessions Judge for an offence 
under 5. 302, I. P.C. and was award- 
ed capital punishment. The High 
Court took the view that accused No. 
1 would be guilty of committing an 
offence under S. 304, Part II, I. P.C. 
Mr. Mekta who appeared for accused 
No. 1 urged that accused No. 1 should 
be. acquitted because he had caused 
injuries in exercise of the right of 
private defence of body. . 

16. Evidence furnished by the 
dying declaration corroborated by 
the recovery of blood-stained clothes 
from the person .of accused No. 1 
Wazir Chand further corroborated . by 
the recovery of a blood-stained knife 
on the information given by him 
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would affirmatively establish that ac- 
cused No. 1 attacked. deceased and 
caused him four injuries. Injury No. 
lis described by Dr. Sood as one 
sufficient in the ordinary course of 
‘nature to cause death. Accused No. 1 
himself -has suffered abrasions. The 
nature of injuries on the deceased 
_ would indicate that accused No. 1 
was armed with a sharp edged wea- 
pon and he did attack deceased Par- 
shottam Lal, Having reached this 
conclusion, we are left to guess about 
the genesis of the trouble. The ori- 
gin. or the commencement of the oc- 
currence to some extent is left to 
surmise, A reasonable prognosis may 
have to be made as to how the inci- 
dent occurred. 


17. In this connection we mia 
refer to some facts which unquestion- 
ably emerge from the evidence. It is 
satisfactorily established that the de- 
ceased had visited the cinema show. 
Evidence clearly establishes that the 
incident occurred in front of the 


house of accused No. 1. The site-plan ` 


indicates a trail of blood to a dis- 
tance of 50 feet. It further evidences 
marks of scuffle and some _ buttons 
lying at the spot. Bush-shirt of the 
deceased Parshottam Lal was found 
unbuttoned and the banyan put on 
by him was found torn. It is not 
made clear in evidence whether the 
way to the house of Parshottam Lal 
from the theatre passed by the. house 
of Wazir Chand. If that was not his 
normal route to his house he came 
there for some purpose. 


18. In the absence of any witness 
to the occurrence and the deceased 
died giving only that part of the oc- 
currence which implicates’ the accus- 
ed, we are left withthe statements of 
accused No. 1 made by. him under 
Section 342, Cr. P. C. about the ori- 
gin of the occurrence. This would 
raise the question as to what value 
should be attached to the statement 
made by the accused under See. 242, 
Cr. P. C, 1898. It is obligatory on the 
court to question the accused on the 
circumstances appearing against him 
in evidence so as to enable him to 
explain the same. Sub-s. (3) provides 
that the answers given by the ac- 
cused may be taken into consideration 
in such inquiry or trial, etc. In order 
to’ give an opportunity to ‘the accused 
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to explain the circumstances appear- 
ing against him in ewidence,. the 
Court under S. 342, Cr. P. C. was re- 
quired at the close of the trial to 
question the accused on such circum- 
stances. The Court had te. guard 
against cross-examination of the ac- 
cused. The accused was to ‘be ques- 
tioned with regard to the cireumstan- 
ces appearing against him in evidence 
and.not the inference that flows from 
the circumstances, The answers given 
by.the accused have to be ‘taken 
into consideration, 

19. There was at one point of time 
some controversy whether the state- 
ment of the accused can be accepted 
in part and rejected in part. “This 
situation arose where a part of ‘the 
statement was inculpatory and a 
part of the statement was exculpa- 
tory. In Narain Singh v. Stat af 
Punjab (1963) 3 SCR 678 it was held 
that itis not open to the Court to 
dissect the statement and ‘to pick ‘out a 
part of the statement which may be 
incriminative, and then ‘to examine 
whether the explanation furnished by 
the accused for ‘his conduct Is sup- 
ported by the evidence on the record. 
If the accused admits to have done an 
act which would but ‘for the explana- 
tion furnished by him be :an offence, 
the admission cannot be wsed against 
him divorced from the explanation. 
The question again ‘figured before this 
Court in Nishi Kant Jha v. ‘State, of 
Bihar (1969) 2 SCR 1038 : (AIR 1969 
SC 422) wherein the Court held thatthe 
Court may rely on a portion of ‘the 
statement of the :accused and find him 
guilty im consideration of ‘the other 
evidence against him led by the pro- 
secution. In Nishi Kant Jha’s case 
there was no eye-witness ‘to ‘the com- 
mission of the crime and ‘the’ evi- - 
dence was all circumstantial and the 
statement of the accused that the was 
present at the scene of the crime 
was a vital circumstance which taken 
in conjunction with other circumstan-~ 
ces led the Court to come ‘to the con- 
clusion that he was guilty of the 
crime‘ imputed to him. The ratio of 
the aforementioned cases ‘was again 
examined in Sampat Singh v State 
of Rajasthan, (1969) 3 SCR 228: (AIR 
1969 SC 956). On the facts of ‘the 
ease, after accepting a part of ‘the 
statement of the accused it ‘was held 
that he caused injuries in exercise of 
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the right of self-defence but he ex- 
ceeded the same. Ti was- observed 
that it is permissible for the Court 
to rely om a portiom of the statement 
of the accused and find him _ guilty 
in consideration. of the other evi- 
dence. against him led. by the prose- 
cution.. i 

20: Where the. commencemert or 
genesis: of the occurrence is not avail- 
able because there. was ne witness ta 
the occurrence available, the only 
direct version of the commeacement 
of the occurrence would be found in 
the statement of the accused, it he 
chooses: to give out. his: version of 
the oceurrence. His: statement has to 
be considered in. the light. of the evi- 
dence adduced. by the prosecution and 
weighing his: statement with the pro- 
babilities of the case either in his 
favour or against him.. 

21. In this case the direct testi- 
. mony, if it cam be so styled, is fur- 
nishedi by the dying declaration 
which speaks of who. caused injuries 
to the deceased| and: who others were 
present. How the occurrence com- 
meneed or what was the genesis. of 
the trouble is: not found. in the dying 
declaration. Accused No. i has szivem 
his. versiom of the occurrence. Ac- 
cording: to him he: was the victim of 
an. assault and he was felled om the 
ground and in his attempt to get a 
release from the grip of Parshottam 
Lal he caused injuries to him by a 
knife which was. accidentally ir his 
hand. If this version accords with 
the probabilities of the case it may 
have to be examined whether he act- 
ed in exercise of the right of private 
defence of body and whether he ex- 
ceeded the same. .Accused No. 1 
states that Parshottam Lal was ac- 
companied by Om Parkash alias Pashi 
and Onkar Chandi Onkar Chand was 
examined as prosecution witness 
though Om Parkash was: not . exa- 
mined, Onkar Chand, P. W. 17 does 
refer to Om Parkash telling him that 
Joginder Singh, aceused No. 3 had 
beaten his servant without reason 
and. he also speaks. about accused 
No. 2 Raj Kumar and accused Noa. 1 
Wazir Chand reseuing Joginder Singh 
from Pashi. Therefore, just tefore 
the occurrence in which Parshottam 
Lak received injuries there was an 
incident involving Om Parkash alias 
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Pashi and accused No, 3 Joginder 
Singh and it may be recalled here 
that Joginder Singh has so stated in 
his statement under S. 342, Cr. P. C. 


22. The next aspect which we 
must bear in mind is that tbe site 
plan shows that there were marks of 
scuffle and buttons torn out of the 
bush-shirt were found lying there 
and a torn bush-shirt of Wazir: Chand 
was recovered. Bush-shirt of deceas- 
ed Parshottam Lal was found un- 
buttoned and his banyan was torn. 
Now, if deceased Parshottam Lal ac- 
companied by two persons came and 
if Wazir Chand was alone and he 
was felled on the ground, there was 
no ghost of a chance that Wazir 
Chand, accused No. 1 could cause in- 
juries to Parshottam Lal. He would 
be disarmed immediately even if he 


‘had a knife in his hand with which 


he. according to him, was peeling 
apple. Therefore, that part of the 
statement of accused No. 1 is inher- 
ently improbable and must be re- 
jected. 


23. The very evidence indicates 
that a little before the occurrence 
there was mutual recrimination be- 
tween Om Parkash and Joginder 
Singh and for that there is direct 
evidence of Onkar Chand P. W. 17. 
It appears that the trouble started 
on Om Parkash beating Joginder 
Singh on the allegation that Jogirider 
‘Singh had beaten the servant of Om 
Parkash. Thereafter the present oc- 
currence occurred near the house of 
accused No. 1. Parshottam Lal must 
have come . there. Accused No. 1 
would naturally be present there. 
There were marks of scuffle. A bush- 
shirt of accused No. 1 Wazir Chand 
was torn. Buttons had come out. 
There was a trail of blood to a dis- 
tance of 50 feet. On this evidence 
the High Court. at number of places 
bas observed that these’ circumstan- 
ces would lead to an inference that 
the two parties, one led by deceased 
Parshottam Lal and another led by 
Wazir Chand had a quarrel, and in 
this quarrel accused No. 1 Wazir 
Chand inflicted knife injuries on Par- 
shottam Lal. At another stage it is 
observed that the High Court was 
left with only one inference that there 
was a mutual fight between Par- 
shoittam Lal and Wazir Chand and 
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some persons supporting each party. 
This inference according to the High 
Court was reinforced by the fact that 
the conduct of accused No. 1-and even 
accused No. 3 would be the same as 
is attributed to them in a mutual 
fight. After examining these circum- 
Stances in detail, the High Court 
concluded that the only inference 
that can be drawn is that there was 
a mutual fight. S la 


24. After having correctly conclud- 
ed that a mutual fight took place, the 
Hish Court came to the conclusion 
that the accused had no intention to 
commit the murder and convicted 
him for an offence under S. 304, Part 
Tl, I. P. C. It is difficult for us to 
subscribe to this view. ` 


25. Accused No, 1 has wielded a 
weapon like a knife, indisputably a 
dangerous weapon. He has caused 
four injuries one of which is neces- 
sarily fatal. He has received six abra- 
sions. The proper legal and reason- 
able inference to be drawn from all 
the circumstances is that because of 
the earlier incident in which Om 
Parkash alias Pashi and Joginder 
Singh were involved something like 
a challenge was taken up and Par- 
shottam Lal definitely accompanied 
by some others, more presumably Om 
Parkash alias Pashi came over to the 
house of accused No.1 and there 
was a mutual’ free fight be- 
tween the parties. Accused No. 1 
had returned to his house probably a 
little before the incident took place. 
Therefore, when Parshottam Lal ap- 
peared there was a sudden fight upon 
a sudden quarrel flowing from the 
earlier incident and in this both sides 
attacked each other. All the ingredi- 
ents to attract Exception 4 to S. 200, 
I.P.C. are established. There is no 
premeditation. Parshottam Lal left 
the theatre and came over there. 
There wasa fight that- ensued 
sudden quarrel. The previous inci- 
dent between Om Parkash alias Pashi 
and accused No, 3 Joginder was the 
cause and in that heat of passion and 
sudden quarrel parties grappled and 
attacked each other and it cannot be 
said in the circumstances that any 
undue advantage was taken. It may 
be recalled here that Parshottam Lal 
was a hefty well built fellow and if 
- accused No. 1 alone was to attack 
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him he could not have escaped with 
few abrasions. Therefore, all the in- 
gredients to attract Exception 4 of 
S. 300, I. P. C, are fully established. 


26. As injury No. 1 was fatal in” 
the ordinary course of nature and ac- 
cused ‘No. 1 had wielded a dangerous. 
weapon and caused an injury on the 
vital part of the body and the blows 
were repeated inasmuch as four in- 
juries were. caused, the offence but 
for the application of Exception 4 
would be one under S, 302, I. P. €. 
‘but as Exception 4 is attracted, it 
would be reduced to S. 304, Part 1, 
I. P.C. and the conviction of accused 
No. 1° would be modified. to. one 
under S. 304, Part I, I. P.C. main- 
taining the sentence as awarded by 
the High Court as in our opinion 
that is adequate. 


27. Accordingly, Criminal Appeal 
No. 59 of 1975 preferred by’ the 
State of Himachal Pradesh against 
original accused Nos. 2 and 3 is dis- 
missed and it is partly allowed as 
far as accused No. 1 is concerned in 
that his conviction is modified to one 
under S. 304, Part I, I. P, C. nain- 
taining the sentence of 10 years rigo- 
rous imprisonment as awarded by 
the High Court. Criminal : Appeal 
No. 369 of 1969 preferred “by the 
original accused No. 1 is dismissed. 


Order accordingly. 
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V. R. KRISHNA IYER AND 
P. S. KAILASAM, JJ. 

Fuel Injection Ltd., Appellant v. 
Kamgar Sabha and another, Respon- 
dents. t 

Civil Appesls Nos. 529-530 (L) of 
1976, D/- 15-11-1977. 


Constitution of India, Arts. 136, 226 
— Judement of High Court under 
Art. 226 —. Appeal against — Inter- 
ference by Supreme Court — Scope. 


Where an appeal by special leave 
to Supreme Court arises out ofa 
judgment of the High Court under 
Art, 226, unless there is some plain 
error of law of a serious nature the 
Supreme -Court should not lightly in- 
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terfere, Nor should the :Supreme from a judgment of the High Court 
Court sitting in appeal, interfere under Art. 226 and so the jurisdiction 
with the exercise of discretion im of this Court. in entertaining an ap- 
moulding the relief. (Para 31 peal by special leave under Art. 136 


Anno.: AIR Comm: Const, of India. 
2nd Edn., Art. 226, N. 2. 


KRISHNA IVER, J.:— It is per- 
haps a golden rule in a judgment o= 
affirmance in appeal: to be very 
brief, particularly where no new 
points have been raised or deserves tc 
be decided. 


2. Counsel have argued at lengtk 
these appeals which turn on an indus- 
trial dispute involving. reinstatemen: 
of a large number of workmen or 
the score that according to the awarc 
of the Industrial court their dismissa. 
was illegal. Although the labou- 
court held that 110 workmen had beem 
illegally dismissed, it granted relief ia 
a limited compensatory way. Dis- 
satisfied with that award, the workers 
went up to. the High Court unde 
Art, 226 of the Constitution. In a 
very elaborate judgment the Hig3 
Court awarded compensation unde 
two heads: for the back wages, 3% 
awarded compensation on a .classified 
scale categorising the workers int 
two groups. In regard to reinstate 
ment, the Court gave many reasors 
why reinstatement should not be a> 
lowed and justified the order of tke 
labour court in this behalf. Howeve-, 
an additional sum by way of com- 
pensation was awarded in lieu of re- 
instatement. The total sum so awarc- 
ed under both the heads is given =m 
the judgment of the High Court. 


3. But the Labour and Manags- 
ment have come up in appeal ard 
thus we have two appeals to dispoze 
of. C. A. No. 529 of 1976 is by the 
workers and C. A. No. 530 of 1976 is 
by the Management. We have hea-d 
counsel on the merits of the matter 
but are impressed with one subm3S- 
sion made in limine by Shri Singhvi, 
appearing for the Management. Me 
contended that this was not a case 
directly from the tribunal where tEis 
Court’s jurisdiction would have ire 
amplitude of an appellate court uid 
may go into the various facets of tne 
award and its legality or otherwéie. 
Maybe, even the merits of the mater 
could be investigated in that juns- 
‘diction. But the present appeals are 


must ordinarily be confined: to what 
the High Court could or would have 


done under Art, 226. This limitation 


must be borne in mind when we 
deal with the judgment under appeal. 
We think that in such a situa- 
tion unless there is some plain error 
of Jaw of -a serious nature we should 
not lightly interfere. Nor should we, 
sitting in appeal, interfere with the 
exercise of discretion in moulding the 
relief. So viewed, we are satisfied 
that the judgment.under appeal does 
not merit interference. .We dismiss 
both the appeals. 


4. The amount that has been direct- 
ed to be paid by the High Court 


runs into a substantial sum. The 
Management has already deposited 
Rs. 5,00,000/- in this Court which 


has been duly transmitted to the Ja- 
bour court, The Management has 
not stood in the way of the amount 
being withdrawn by the workmen. 


They are free to withdraw the 
amount forthwith, : 
5. In regard to the balance, we 


think that it is but fair to allow the 
Management an opportunity to remit 


` the sum in two instalments, the first 


instalment of Rs. 4,00,000/- will be 
paid to the workmen or be deposited 
into the labour Court (to be with- 
drawn by the workmen) on or before 
ist October, 1978. The balance will 
be deposited or paid as above indi- 
cated on or before 1st October, 1979. 


6. There is a direction by this 
Court in its order dated 27th April 
1976 which states that in regard to 
the amounts granted in lieu of ye- 
instatement the appellant (i. e. the 
Management) will pay interest at 12% 
per annum on the amount due. That 
amount works out to Rs. 6,73,053-84. 
On this amount, from the date this 
Court passed the said order i.e. 27th 
April, 1976 interest at the rate of 12% 
per annum will be paid tii 15th 
November, 1977. From now on i.e. 
from 15-11-1977 the sum will carry 
interest at 7% per annum until the 
date of first deposit and the balance 
up: to the date of second and final 


-deposit. . 
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7. It will be open to the workmen, 
. individually in proportion to the 
amount due in each or collectively 
through the Union, if the labour court 
_is satisfied that that is feasible, to 
withdraw the amounts as and when 
deposited. Although the matter ends 
On more or less a consent note, the 
workmen will be paid a.sum of 
‘Rs. 1,000/- by way of costs in both 
the appeals together. 

y Order accordingly. 
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-(From: Bombay) 
V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ. 

Gulab Ajwani and others, Appel- 
lants v. Smt. Saraswati Bai and 
others, Respondents. ‘ 

Civil Appeal No. 1738 of 1968, D/- 
14-1-1977. i 


Displaced Persons 
and Reliabilitation) Act (1954). Pre. 
and S. 24 — Review — Additional 
settlement Commissioner’ vacating 
earlier order of co-ordinate authority 
— Held that the power exercised by 
him is not one of revision under Sec- 
tion 24 but of review which does not 


find place in the statute. (Paras 4, 5) - 


Anno.: 3 AM, D, P. 
Pre., N. 1; S. 24, N. 1. 


KRISHNA IYER, J.:— A few facts 
necessary to lead up to the conclu- 
sion which we have reached may be 
narrated. 

2. One Hassanand migrated from 
Pakistan to India in or around 1947. 
He had apparently considerable as- 
Sets left behind and so he applied 
under the Displaced Persons (Claims) 
Act, 1950 for registration of his claim 
in respect of the properties left be- 
hind in Pakistan. However, he mov- 
ed the Settlement Officer who set 
aside the ex parte order and there- 
after, acting under the powers vested 
by the Displaced Persons (Compensa- 
. tion and Rehabilitation) Act, 1954 the 
Additional Settlement Officer verified 
and. allowed the claim of Hassanand 
to the extent of 291 standard acres. 
‘On May 25, 1956 compensation was 
‘quantified under the latter Act (The 
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Displaced Persons (Compensation and 
Rehabilitation) Act, 1954) and ad- 
justed by allotment of an evacuee 
property. Later on 28th June, 1955 
Hassanand died and the present res- 
pondent No. 1, his heir filed an ap- 
plication under S. 9 of the 1954 Act 
or compensation, a 

3. Subsequently, on April 11, 1963; 
one Mr. Wason made an order ‘re- 
viewing the earlier verification dated 
March 18, 1955 by the Additional 
Settlement Commissioner and rejected 
the entire claim of 291 standard 
acres. The aggrieved respondents 
moved in revision, the Chief Settle- 
ment Commissioner which was dis- 
Posed of by the -Additional Settle- 
ment Commissioner with delegated 
powers of the Chief Settlement Com- 
missioner and it was rejected in 
February, 1964. A writ petition to 
the Bombay High Court followed and 
it met with success. In the view of 
the High Court the review of the 
earlier order by the Additional Set- 
tlement Cammissioner vacating the 
claim for 291 standard acres was 
without jurisdiction. The writ peti- 
tion having been allowed, the addi- 
tional Settlement Commissioner has 
come up, by certificate to this Court. 


4. Having heard counsel, we are 
Satisfied and counsel on both sides 
consent that the Additional Set- 
tlement Commissioner’s order was 
really in exercise of a supposed 
power of review. By exercise of 
such power he vacated the order of 
a co-ordinate authority. We see no 
such pow2r of review in the statute 
and therefore on this agreed basis 
that the order is one passed by way 
of review it must fail. 


5. Shri Govind Das for the appel- 
lant has drawn our attention to Sec- 
tion 24 of the Displaced Persons 
(Compensation and Rehabilitation) 
Act, 1954 whereunder it was open to 
the Chief Settlement Commissioner to 
exercise kis wide powers of revision: 
directly or through his delegate. It 
looks as if the Central. Government}. 
also has some powers in this behalf 
which we are not investigating as 
we are not called upon to do so. 
While we are not inclined to disturb’ 
the decision in the view that we 
take that the power exercised is not 
one of revision under S. 24 but of 
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review which does not find place in 
the statute, we leave it to the Chief 
Settlement Commissioner to take pro- 
ceedings, if he so-thinks fit, under 
1S. 24 of the 1954 Act. If he takes 
such proceedings, no orders prejudi- 
cia] to the respondents will be pass- 
ed without giving a fair hearing to 
them. The respondents will certain- 
ly be free to raise all the pleas 
available to them under the law 
when the Chief Settlement Commis- 
sioner starts proceedings against them 
under S. 24 of the Act. 

6. With the above direction we 
dispose of the appeal. The parties 
wil] bear their costs throughout. 

Order accordingly 





AIR 1978 SUPREME COURT 327 
(From: Patna)* ' 


S. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ. 


Ramesh .Prasad Singh, Appellant v. 
State of Bihar’ and others, Respon- 
dents. 

Civil Appeal No, 1825 of 1969, D/- 
4-11-1977. 

(A) Constitution of India, Art. 303 
— Creation of temporary post — 
Qualifications laid down by executiv2 
order — Validity, C. W. J. C. 469 
of 1968, D/- 13-5-1969 (Pat), Revers- 
ed. 


It is not obligatory to make rules 
of recruitment etc. before a servic? 
is constituted or a post is created or 
filled up. The process of rule-makinz 
is a protracted and complicated on2 
involving consultation with various 
authorities and compliance with mani 
‘fold formalities, The exigencies cf 
administration at times require imme- 
diate creation of service or posts ani 
any procrastination in that behalf 
cannot but prove detrimental to the 
proper and efficient functioning cf 
public departments. In such like situe- 
tions, the authorities concerned would 
have the power to appoint or termi- 
nate administrative personnel under 
the general power of administration 
vested in them. In the absence of 


*(C. W. J. C. No. 460 of 1968, D/- 
13-5-1969 (Pat)). 
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rules, qualifications for-a post can 
validly be laid down in the self same 
executive order :creating the service 
or post and filling it up according: to 
those qualifications. .AIR 1966 SC 
1942 and AIR 1961 SC 276, Rel. on. 
C. W. J. C. 460 of 1968, D/- 13-5- 
1969 (Pat), Reversed. (Para 5) 

Anno.: AIR Comm. Const. of India, 
2nd Edn., Art. 309, N. 4. 

(B) Constitution of India, Arts. 14, 
16 — Public employment — Concept 
of equal protection and equal oppor- 
tunity — Scope. C. W. J. C. 460 of 
1968, D/- 13-5-1969 (Pat), Reversed. 

Though the concept of equal pro- 
tection and equal opportunity un- 
doubtedly permeates the whole spec- 
trum of an individuals employment 
from appointment through promotion 
and termination to the payment: of 
gratuity and pension, it has an inher- 
ent limitation arising from the very 
nature of the constitutional guaran- 
tee. Equality is for equals, that is 
to say those who are similarly cir- 
cumstanced are entitled to an equal 
treatment. The guarantee of equa- 
lity does not imply that, the same 
rules should be made applicable to 
all- persons. in spite of differences in 
their circumstances and. conditions. 
Case law Relied. on. (Para 6) 

Held on the facts and circumstan-~ 
ces of the case that creation ofa 
temporary post, Executive Engineer 
(Tele-Communication), was absolutely 
essential for ensuring reliability and 
continuity in power supply and. the 
maintenance of the sophisticated 
equipments and selection of the ap- 
pellant who was specially trained, 
experienced and qualified, did not of- 
fend the provisions of Arts. 14 and 
16 of the Constitution, when other 
persons who were not so qualified 
and trained were not. considered while 
filling up the post. C. W. J. C. 460 of 
1968, D/- 13-5-1969 (Pat), Reversed: 

(Para 12) 

Anno.: AIR Comm. Constn. of India, 
2nd Edn, Art. 14, N. 41 A, Art. 16, 
N. 3 (d) (ii). | 


Cases Referred: . Pee Paras 

AIR 1977 SC 276: (1977) 1 SCC eee 
1977 Lab IC 52 

AIR 1976 SC. 578: (1976) 3 SCR 38 


AIR 1974 SC a (1974) 1 SCR mi: 
1974. Lab IC 1 7.8. 
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ATR 1973 SC 811:1973 Lab IC oe 
9 
AIR 1973 SC 2216: (1974) 1 SCR 1; 
1973 Lab IC 1212 
AIR 1971 SC 1801: (1977) 2 SCC 16: 
1971 Lab IC 1114 & 
AIR 1970 SC 2178: (1970) 3 SCR 481 
Q 


7, 2 
AIR 1968 SC 349: (1968) 1 SCR 407: 


1968 Lab IC 360 7, 9, 10 
AIR 1966 SC 1942: (1966) 3 SCR 
682 5 


AIR 1961 SC 276:(1961) 1 SCR 730 
. 5 

AIR 1960 SC 384: (1960) 2 SCR 311 
i 6 


AIR 1951 SC 41: 1950 SCR 869 6 


Mr. S. C. Agarwala and Mr. R. K. 
‘Garg, Advocates, for Appellant; Mr. 
Sarjoo Prasad, Sr. Advocate (Mr. U. 


P. Singh, Advocate with him), for 
Respondent No. 2. Ex parte, Res- 
pondents 1 and 3-28. 

JASWANT SINGH, J.:— This ap- 


peal by certificate granted by the 
High Court of Judicature at Patna 
under Art. 133 (1) (a) and (b) of 
the Constitution is directed against 
, the judgment and order dated May 
13, 1969 of that Court whereby Civil 
Writ Petition No. 460 of 1968 filed by 
respondents 3 to 28 herein was allow- 
ed, Notification No. SS/A1-103/68/ 
2676/EB dated: June 24, 1968 issued 
by the Bihar State Electricity Board, 
respondent No. 2, appointing the ap- 
pellant as officiating temporary Exe- 
cutive Engineer (Tele-Communication), 
‘Tele-Communication Division, Patna. 
was quashed and a writ of manda- 
mus commanding respondent No. 2 to 
fill up the post of the Executive 
Engineer (Tele-Communication) after 
considering the case of respondents 3 
to 28 and specially of respondents 3 
and 4 along with the case of the ap- 
. pellant or with the case of any 
other Assistant Engineer whose case 
in the opinion of the Board may be 
fit to be considered in the light of 
the said judgment was issued. 


2. The circumstances giving rise 
to this appeal lie in a short compass. 
Tt appears that the appellant who 
passed the final examination of 
Bachelor of Science (Engineering) in 
Tele-Communication of the Ranchi 
University held in August, 1962 was 
appointed by the Bihar State Elec- 


Ramesh Prasad v. State of Bihar (J. Singh J.) 


ALR 


tricity Board (hereinafter referred te 
as 'the Board’) as Assistant Enginee 
(Tele-Communication) in September 
1963 on a salary of Rs, 245/- pe» 
month in the pay scale of Rs. 220-25- 
320-EB-25-670-EB-30-750. A few 
weeks after his recruitment, the ap- 
pellant was sent by the Board to the 
headquarters of Messrs. Brown Boveri 
and Company Limited, Baden, Swit- 
zerland for six months’  specializedt 
training in power line carrier, tele- 
metering and tele-control equipment 
in the modern power system. On his 
return from Switzerland and resump- 
tion by him of his duty as Assistant 
Engineer (Tele-Communication) the 
appellant was deputed to look after 
the entire tele-communication system 
of the Board. In June, 1968, the 
Board felt the necessity of mainten- 
ance of efficient communication ser- 
vice between the vital centres of 
generation, utilization and administra- 
tion for ensuring reliability and con- 
tinuity in power supply, which would 
facilitate quick supervision and check- 
ing of the then existing arrange- 
ments at the generating station, re- 
ceiving sub-stations and distributing 
areas as also the necessity of proper 
supervision and handling by trained 
and qualified personnel of a large 
number of wave-change-over commu- 
nication equipments on 33 KW Trans- 
mission line which had been installed 
in the Tele-Communication Sub-Divi- 
sion of the Board at Patna and were 
maintained and aligned with the help 
of special electronic instruments. Ac- 
cordingly. the Board accorded sanc- 


tion to the creation of a temporary 
Tele-Communication Division with 


headquarters at Patna as also to the 
creation of a temporary post of Exe- 
cutive Engineer (Tele-Com™munication) 
in the replacement scale of pay of 
Rs. 730-35-870-40-1070-EB-45-1250 for 
the said Tele-Communication Division 
with effect from June 22, 1968 to 
February 28. 1969. Acting on the re- 
commendation of its expert selection 
committee to the effect that the ap- 
pellant was ñt to be promoted to 
the rank of the Executive Engineer 
(Tele-Communication) in view of the 
fact that he had a consistently good 
record of service, possessed the de- 
gree in Tele-Communication Engineer- 
ing, had undergone special training in 
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Switzerland in Tele-Communicaton, 
had eyer since his return fom 


Switzerland been satisfactorily ær- 
forming the onerous and compiex 
duties assigned to him and had bzen 
looking -after the entire Tele-Ccm- 
munication system of the Board: -nd 
had thus acquired a valuable pra-ti- 
cal experience in that field which was 
necessary to man the post of Execu- 
tive Engineer (Tele-Communicatbn) 
and that the Assistant Electrical- 3n- 


gineers of 1960 batch were beng 
considered for promotion as Elec ri- 
eal Executive Engineers, the Board 


issued the aforesaid notification tan- 
porarily promoting the . appellant to 
the post of Executive Engineer (Tele- 
Communication), Thereupon,’ respon- 
dents 3 to 28, who had been appomt- 
ed as Assistant Electrical Engineers 
in September, 1960 moved the Egh 
Court at Patna by means of a vrit 
petition under Art. 226 of the Cn- 
stitution - challenging the aforesaid 
notification averring inter alia that 
the promotion of the appellant: was 
mala fide, that though they were 
senior to the appellant and possessed 
the requisite qualification and two- of 


them viz. Harkishore Singh znd 
Dina Nath Singh had studied tele- 
communication as one of their sab- 


jects in the final examination of Bsc. 
in Electrical Engineering, they Lad 
not even been considered by zhe 
Board for appointment to the afcre~ 
said post of Executive Engineer end 
that they had been superseded znd 
unreasonably discriminated against in 
violation of the guarantee of equaity 
of opportunity enshrined in Arts. 14 
and 16 of the Constitution. The p-ti- 
tion was contested by the appellant 
as also the State of Bihar and zhe 
Board who contended that the ap- 
pellant was holding an extra-cadre 
post of Assistant Engineer (Tele-Can- 
munication) which was created sepa- 
_ rately from that of the other Aszis- 
tant Electrical Engineers: that respen- 
dents 3 to 28 not being holders of 1e- 
gree in Tele-Communication (Ergi- 
neering) were not qualified for ap- 
pointment as Executive. Enginser 
(Tele-Communication) dnd had no 
right to maintain the petition end 
that there was no question of vicla- 
tion of equality of opportunity gua- 
ranteed under Arts. 14 and 16 of -he 
Constitution. On a consideration of 


Ramesh Prasad v. State of Bihar (J. Singh J.) [Prs. 2-4] S.C. 329 


the rival contentions of the parties. 
the High Court while granting that 
the appellant possessed the degree of 
B.Se. Engineering in Tele-Communi- 
cation; that the post of- Executive 
Engineer (Tele-Communication) might 
be an extra cadre post as -claimed 
by the Board and that it was not for 
the Court but for the Board to de- 
cide on the basis of the opinion of 
experts or selection committee as to 
who was fit and suitable for_ that 
post, quashed’ the aforesaid notifica- 
tion promoting the ‘appellant mainiy 
on the grounds that neither a sepe- 
tate cadre of Executive Engineer 
(Tele-Communication) had been con- 
stituted nor had any special qualifica- 
tion been laid down by the Board 
for the post in question and that res- 
pondents 3 to 28 who were senior to 
and had better experience and acade- 
mic career than the appellant had 
been unjustifiably ignored by them 
Board violating the protection of 
equal opportunity guaranteed to the 
under Arts, 14 and 16 of the Con- 
stitution. It is this judgment that is 
impugned in this appeal. 


3. We have heard learned counsel 
for the appellant and respondents 1 
and 2 viz. the State of Bihar and the 
Board but have had not the advantage 
of hearing respondents 3 to 28 or any 
One on their behalf, as they have 
chosen not to appear despite personal 
service. Be, 


` 4. The learned counsel appearing 
on behalf of the appellant and res- 
pondents 1 and 2 have vehemently 
urged that Tele-Communication is a 
highly specialized subject quite dis- 
tinct from that of general Electricity: 
that respondents 1 to 26 who were 
mere graduates of Science in Electri- 


cal Engineering were not qualified 
for the post of Executive Engineer 
(Tele-Communication) and had no 
right to maintain the writ petition 


out of which the present appeal has 
arisen and that in the facts and cir- 
cumstances of the instant case, there 
was no question of any breach or 
violation of the guarantee of equa- 
lity of opportunity contained in Arti- 
cles 14 and 16 of the Constitution as 
was contended by them. There is, in 
Our opinion,-: considerable force in 
these submissions, 
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5. Regarding the -observation of 
the High Court that in the absenee 
of rules ` laying down qualifications 
for appointment and promotion to the 
post of Executive Engineer: (Tele- 
Communication), respondents 3 to 28 
could not-be excluded from conside- 
ration for appointment to that post, 
we would like te say that though it 
cannot be gainsaid that before initia- 
tion.: of the proposal for crea- 
tion of post of Executive Engi- 
neer (Tele-Communieation), respon- 
dents 1 and 2 had not. framed any 
rules prescribing qualifications for 
that post, it cannot be overlooked 
that it is not obligatory to make 
rules of recruitment etc. before a ser- 
vice is constituted or a . post is 
created or filled up. As is well 
known, the process of rule-making is 
a protracted and complicated one in- 
volving consultation with various 
authorities and compliance with 
manifold formalities, It cannot also 
be disputed’ that exigencies of ad- 
ministration at times require imme- 
diate creation of service or posts and 
any procrastination in that behalf 
cannot but prove detrimental to 
the proper and efficient functidn- 


ing of public departments. In 
such like situations, the autho- 
rities concerned would have the 


power to appoint or terminate admin- 
istrative personnel under ‘the general 
power of administration vested in 
them as observed by this Court im 
B. N. Nagarajan v. State of Mysore, 
(1966) 3 SCR 682: (AIR 1966 SC 
1942) and T. Cajee v. U, Jormanik 
Siem, (1961) 1 SCR 750 at p. 764: 
(AIR 1964 SC 276 at p. 281). It fol- 
lows, therefore, that in the absence 
of rules, qualifications for a post ean 
validly be laid down in‘the self same 
executive order creating the service 
or post and filling it up according to 
those qualifications. In the instant 
case, it is evident from a. perusal of 
ithe proposal for creation of a Tele- 
Communication Division at Patna and 
the aforesaid recommendation made 
by the Selection Committee in favour 
of the appellant that for ensuring re- 
liability and continuity in power 
supply it was absolutely essential 
that maintenance of the sophisticat- 
ed wave-change-over communication 
equipments of 33 KW. installed by 
phe Board in the Tele-Communication 





Sub-Division should be entrusted to 
Specially trained, experienced and 
qualified officer possessing . specialized 
theoretical and practical knowledge of 
Tele-Communication which is a sub- 
lect quite distinct from that of sene- 
ral Electricity and covers according 
to -New Encyclopaedia Britannica 
(15th Edition) and. Webster’s Third 
New International Dictionary, all 
types of communication at a. distance 
as by cable, radio, telegraph, tele- 
Phone, teletypewriter and fascimile 
Judged in this background, it. is ob- 
vious that it was only the appellant 
who possessed degree in B.Se Engi- 
neering in Tele-Communication, was 
separately recruited and specially 
trained in that line in Switzerland 
and had thus acquired. specialized 
knowledge therein and acquitted him- 
self creditably in the field for five 
years, who could be said to possess 
the requisite: qualification and be con- 
sidered fit and suitable for the job 
in question and not any one of res- 
pondents 5 fo 28 who were mere 
graduates in Electrical Engineering, 


‘nor even respondents 3 and 4 who 


had studied Tele-Communication only 
as one of the subjects in their final 
B. Sc, Engineering Examination. It is 
Patent, therefore, that the High 
Court was in error in thinking that 
respondents 3 fo 28 possessed quali- 
fication equal fo the appellant or 
that they were eligible for the job. 
6. Turning to the other ground on 
which the judgment under appeal 
rests viz. the violation of guarantee 
of equality enshrined in Arts. 14 and 
16 of the Constitution, we would like 
to reiferate and re-emphasize what 
has been oft repeated by this Court 
viz. that the doctrine of equality be- 
fore law and equal protection of 
laws and equality of opportunity in 
the matter of employment and pro- 
motion enshrined in Arts, 14 and 16 
of the Consfitution which is intended 
to advance justice by avoiding dis- 
crimination is attracted only when 
equals are treated as unequals or 
where unequals are treated as equals. 
(See Md. Usman v. State of Andhra 
Pradesh (1971) 2 SCC 188: AIR 1971 
SC. 1801). The guarantee. of equality 
does not imply that the same rules 
should be made applicable to all per- 


sons in spite of differences in their 
circumstances. and conditions. (See. 
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Chiranjit Lal Chowdhuri v. The 
Union of India, (1950 SCR 869 at 
page 911): (AIR 1951 SC 41 at pages 
57. 58)). It is also well recognized 
that although Arts. 14 and 16 of the 
Constitution forbid hostile discrimina- 
tion, they do not forbid reasonable 
classification and equality of opportu- 
nity in matters of promotion means 
equality as between members of the 
same class of employees and. not 
equality between the members of 
separate and independent classes. (See 
All India Station Masters’ and Assis- 
tant Station Masters’ Association v- 
General Manager, Central Railway 
(1960) 2 SCR 311 at p. 316: (AIR 1360 
SC 384 at p. 386)). It must always 
be remembered that though the con- 
cept of equal protection and equal 
opportunity undoubtedly permectes 
the whole spectrum of an indivi- 
dual’s employment from appointment 
through promotion and termination to 
the payment of gratuity and pension, 
it has an inherent limitation arising 


from the very nature ofthe constitu- . 


tional guarantee. Equality is for 
equals, that is to say, those who are 
similarly circumstanced are entitled 
to an equal treatment but the gla- 
rantees enshrined in Arts, 14 and 16 
of the Constitution cannot be carried 
beyond the point which is well set- 
tled by a catena of decisions of this 
Court. 


7. The instant case, in our opin- 
ion, is completely covered by the 
decisions of this Court in State of 
Jammu & Kashmir v. Triloki Nath 
Khosa, (1974) 1 SCR 771:(AIR 1974 
SC 1) (with which both of us had 
something to do at one stage or the 
other), State.of Mysore v. P. Nara- 
singa Rao (1968) 1 SCR 407: (AIR 1968 
SC 349); Ganga Ram v. Union of 
India (1970) 3 SCR 481:(AIR 1970 
SC 2178) and the Union of India v. 
noo S. B. Kohli (AIR 1973 SC 
11). z 


8. In the State of Jammu & Kash- 
mir v. Triloki Nath Khosa (AIR 1974 
SC 1) (supra) where after integration 
of diploma holder and degree-holder 
Assistant Engineers in one class, it 
was provided by the J&K Enginear- 
ing (Gazetted) Service Rules, 1970 
that only those Assistant Engine2rs 
who possessed a degree in Enginer- 
ing would be eligible for promotion to 
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the post of Executive Engineer and 
the diploma holder Assistant Engi- 
neers who were rendered. ineligi- 
ble for promotion to the post of 


Executive Engineer filed a writ 
petition challenging the constitu- 
tionality of the rule and the 


classification on which it was claimed 
to be based on the ground that once 
the employees are integrated into 
One class, they cannot for purposes 
of promotion be classified again into 
two different classes on the basis of 
educational differences existing at the 
time of recruitment, the Constitu- 
tion Bench held rejecting the conten- 
tion of the diploma holder Assistant 
Engineers that formal education may 
not always produce excellence but a 
classification founded on variant edu- 
cational qualifications is, for purposes 
of promotion to the post of an Exe- 
cutive Engineer, to say the least, not 
unjust on the face of it and the 
onus therefore cannot shift from 
where it originally lay. 


9. The following passages occurring 
in the leading judgment of our learn- 
ed brother Chandrachud, J. in that ` 
ease are worth quoting (at p. 9): 


“In order to establish that the pro- 
tection of the equal opportunity 
clause has been denied to them, it is 
not enough for the respondents to 
say that they have been treated dif- 
ferently from others, not even enough 
that a _ differential treatment has 
been accorded to them in comparison 
with others similarly circumstanced. 
Discrimination is the essence of classi- 
fication and does violence to the con- 
stitutional guarantee of equality only 
if it rests on an unreasonable basis. 
It was therefore incumbent on the 
respondents to plead and show that 
the classification of Assistant Engi- 
neers into those who hold diplomas 
and those who hold degrees is un- 
reasonable and bears no rational 
nexus with its purported object. ...... 
On the facts of the case, classification 
On the basis of educational qualifica- 
tions made with a view to achieving 
administrative efficiency cannot be 
said to rest on any fortuitous cir- 
cumstance and one has. always to 
bear in mind the facts and circum- 
stances of the case in order to judge 
the validity of a classification. ..:...... 
Educational qualifications have been 
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recognized by this Court as a safe 
criterion for determining the validity 
of classification, In State of Mysore 
v. P. Narasinga Rao, (AIR 1968 SC 
349) (supra) where the cadre of tra- 
cers was recognized into two, one 
consisting of matriculate Tracers with 
a higher scale of pay and the ather 
of non-Matriculates in the lower 
scale, it was held that Arts. 14 and 
16'do not exclude the laying down of 
selective tests nor do they preclude 
the Government from laying down 
qualifications for the post in question. 
Therefore, it was open to the Gov- 
ernment to give preference to candi- 
dates having higher educational qua- 
lifications. In Ganga Ram v. Union 
of India (AIR 1970 SC 2178), (supra) 
it was observed that ‘the State which 
encounters diverse problems arising 
from a variety of circumstances is en- 
titled to lay down conditions of effi- 
ciency for promotion in its different 
departments.” In the Union of India 
v. Dr. (Mrs.) S. B, Kohli (AIR 1973 


SC 811) (supra) as refined a classiti- - 


cation as between an F. R., C. S. in 
general surgery and an F. R. C. S. in 
Orthopaedics was upheld in relation 
to appointment to the post of a Pro- 
fessor of Orthopaedics on the ground 
that the classification made on the 
basis of requirement of a post gra- 
duate. degree in particular speciality 
was not “without reference to the 
objectives sought to be achieved and 
there can be no question of discrimi- 
nation.” 

16. The following observations 
made in State of Mysore v. P. Nara- 
singa Rao (AIR 1968 SC 349) (supra) 
will also amply repay perusal (at 
p. 352): 


“It is well settled that though Arti- 
cle 14 forbids class legislation, it 
does not forbid reasonable classifica- 
tion for the purpose of legislation. 
There any impugned rule or statu- 
tory provision is assailed on the 
‘ground that it contravenes Article 14, 
its validity can be sustained if two 
tests are satisfied. The first test is 
that the classification on which it is 
founded must be based on an intel- 
ligible differentia which distinguishes 
persons or things grouped together 
from others left out of the group, 
and the second test is that the differ- 
entia in question must have- a rea- 
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sonable relation to the object sought 
to be achieved by the rule or statu- 
tory provision in question, In other 
words, there must be some rational 
nexus between the basis of classifica- 


‘tion and the object intended to be 


achieved by the statute or the rule. 
As we have already stated, Arti- 
cles 14 and 15 form part of the 


. same constitutional code of guaran- 


tees and supplement each other. In 
other words, Art. 16 is only an in- 
Stance of the application of the gene- 
ral rule of equality laid down in 
Art. 14 and it should be construed as 
such. Hence there is no- denial of 
equality of opportunity unless the 
person who complains of discrimina-~ 
tion is equally situated with the per- 
son or persons who are alleged to 
have been favoured. Article 16 (1) 
does not bar a reasonable classifica- 
tion of employees or reasonable tests 
for their selection.” 

11. In the instant case, the quali- 
fications required for the post of 
Executive Engineer (Tele-Communi- 
cation) as demonstrably reflected in 
the proposal for creation of that 
post and the aforesaid recommenda- 
tion of the Selection Committee set- 
ting out various factors which went 
in favour of the promotion of the ap- 


pellant appear to be founded on rea- 


sonable classification having an iniel- 
ligible differentia which distinguished 
the appellant from respondents 3 to 
28 and the differentia had a reason- 
able relation to the: object sought to 
be achieved. It is, therefore, crystal 
clear that respondents 3 to 28 did 
not stand at par with the appellant 
and had no legal right which they 
could claim to have been denied to` 
them by an authority which hada 
legal duty to do something. With all 
respect the High Court was in our 
judgment, therefore, not right in 
issuing the writ of mandamus. It 
would be useful in this context to 
refer to the following observations 
made by this Court in Mani Subrat 
Jain v. State of Haryana (1977) 1 SCC 
486: (AIR 1977 SC 276 at p. -277): 
“It is elementary though it is to 
be restated that no one can ask for a 
mandamus without a legal right. 


There must be a judicially enforce- 
able right as well as a legally pro- 
tected right before ene suffering a le- 
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ga] grievance can ask for a manda- 
nus, A person can be said to be 
aggrieved only when a person is de- 
ued a legal right by someone who 
as a legal duty to do some- 
hing or to abstain from doing 
something. (See Halsbury’s Laws 
3f England, 4th Edition Volume 1, 
Paragraph 122; State of Haryana v. 


Subash Chander Marwaha (1974) 1 
SCR 165: (1974) 3 SCC 220:(AIR 
1973 SC 2216); Jasbhai Motibhai 


Desai v, Roshan Kumar Haji Bashir 
Ahmed (1976) 3 SCR 58: (1976) 1 SCC 
571: (AIR 1976 SC 578) and Ferris: 
Extra-Ordinary Legal Remedies, para- 
graph 198).” 

12. In view of the’ foregoing, we 
are unable to hold on the material 
before us that the criterion employ- 
ed by the -concerned authority in 
promoting the appellant was -arbi- 
trary or capricious or was not in- 
tended to increase the efficiency in 
the functioning of the department or 
was based on extraneous or irrelevant 
considerations or suffered from any 
other vice. In the result. we allow 
the appeal, set aside the judgment of 
the High Court and uphold the afore- 
said’ Notification No. SS/AI-103/68/ 
2676/EB dated June 24, 1968 issued 
by the Board promoting the appel- 
lant as officiating temporary ' Execu- 
tive Engineer (Tele-Communication). 
As respondents 3 to 28 have not ap- 
peared and contested the appeal, we 
make no order as to costs. 

Appeal allowed. 
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dispose of it. Cri. Revn. Appln. No. 54 of 
1977, D/- 25-3-1977 (Bom.), Reversed. 

The Bar of jurisdiction of Courts under 
S. 8 of the Act does not apply to the pro- 
ceeding under S. 145, Cr. P. C. In the 
context of the Act. the Bar is not attract- 
ed to any suit or proceeding in respect 
of the eviction of any person from any 
vacant land started in’ relation to a dis- 
pute of possession between two private 
persons. The Bar is attracted if the suit 
or proceeding concerns the eviction of 
any person from any vacant land by the 
Competent Authority. In other words, no 
suit or proceeding for eviction can be 
entertained by any Court if the Compe- 
tent Authority is entitled to evict the 
person under S., 4. He will be entitled 
to evict any person if he is in unauthoris+ 
ed occupation of vacant land, but not 
in the case of dispute between two ‘pri- 
vate persons,. either of them claiming to 
be in authorised occupation, For deciding 
such a dispute, the Competent Authority 
does not come into the picture. In sub- 
stace and in effect a proceeding under 
S. 145 of the Code is not for the purpose 
of evicting any person from any land but 
is primarily concerned with the preven- 
tion of the breach of the peace by decl- 
aring the party found in possession to bë 
entitled to remain in possession until 
evicted therefrom in due course of law. 

(Para 5) 

Although the party who forcibly and 
wrongfully dispossessed the other party 
attracting the application of the proviso 
to sub-s. (4) of S. 145 of the Code hag 
to be factually and physically evicted 
from the property; by a legal fiction it is 
only for the purpose of treating him in 
possession on the date of the preliminary 
order. (Para 5) 

Therefore the pending proceeding 
under S. 145, Cr. P. C. does not abate 
and it has to be disposed of by the 
Magistrate in accordance with the provi- 
sions of law contained in Ss. 145 and 146 
of the Code. (Procedure for disposing of 
the proceeding indicated in Para. 7 of the 
judgment). Cri. Revn. Appln, No, 54 of 
1977, D/- 25-3-1977 (Bom. ), Reversed. 

(Para 6) 

Anno: AIR Comm., Cr. P. C, (1974) 
(7th Edn.), S. 145,- N. 1. 

Mr, P. H. Parekh, Advocate, for Appel- 
fants; Mr. Janendra Lal, Advocate (for 
No. 1) and .Mr. M. N. Shroff, Advocate 
(for No. 2), for Respondents. 

UNTWALIA, J.: 





— This is an appeal, ie s 
by special leave arising out of a pro- >y  .. 
ceeding under S. 145 of the Code of Cri=; Z; ee 
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minal Procedure, 1973 — hereinafter eal- 
led the Code, initiated at the instance of 
respondent No. 1 (or brevity, hereinafter 
the :respondent). The said respondent filed 
‘an application on tthe 29th July, 1975 
against appellants 1 end 2 before ithe 
Magistrate alleging ihat there is a Hotel 
‘known as “Suresh (Maharashima Tea & 
Cald Drinks & Hating House’ ion the dis- 
puted land which was owned by and in 
posupation of tthe respondent. The appel- 
fants iforcibly dispossessed him inom the 
Hotel on the Sth July, 1975. The appli- 
ation under iS. 145 was filed initially 
against appellants 1 and 2. But at the 
instance ef appellant mumber 3 he was 
‘also subsequently Joined as a party to ithe 
proceeding. 

‘2, "The Magistrate passed a prel- 
nünary order under S. 145 (1) of the 
Code on the 29th July, 1975 asking the 
parties to appear before him and put in 
fheir written statement. ‘On the same 
date, ‘however, the attached the -disputed 
property under ‘S. 146 (1) of the Code, 
Toe appellants put in their written state- 
prents on the 2nd August, 1975. There- 
after tithe case was heard ‘by the Magis- 
‘trate from ‘time ‘to ‘time. 

3. The Meharashtra Vacant Land (Pro- 
tibition of Unauthorised Occupation and 
‘Summary Eviction) Act, 1975 — herein- 
after ealled the Act, came into force Te- 
placing an Ordinance promulgated ear- 
ier. The Act was deemed to ‘have come 
into force in the area where the disputed 
property is situated on ‘the 1]th Novem- 
ber, 1975. Jt seems the Hotel was con- 
structed and is situated on a piece of 
‘vacant land” jin an “urban area” within 
‘the meaning of the Act. The Act was 
passed to prohibit unauthorised occupa- 
tion of vacant lands in the urban area of 
the State of Maharashtra ‘and to provide 
for summary eviction of persons from 
such Yands. The ‘Competent Authority 
under fhe Act was empowered under 8. 4 
to ‘evict persons from unauthorised occu- 
pation pf vacant lands. Section 8 of the 
‘Act which -provides for a Bar of jurisdic- 
tion of Courts reads as follows :— 

“No Courts shall have jurisdiction to 
entertain any suit, prosecution or other 
proceedings iin respect of the eviction of 
any person from any vacant land under 
tis Act or in respect of any order made 
or ito be made or any action taken or to 
be iteken by the Competent Authority in 
exercise of the powers conferred by or 
under this Act or to grant any stay or in- 
junction iin respect af such order or action. 
}fanysuch-suitor ther proceedings im res- 
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pect of evietion of any person from an pee 
vacant land is pending on the appointe 

date in any Court, it shall abate; and il 
shall be lawful for the Compecent Autho- 
rity tp evict such person from unautho- 
rised occupetion of the vacant land under 
the provisions of this Act and to removes 
and forfeit any property from such landi 
as provided in this Act.” 

4. The Magistrate in his erder dated 
the 21st January, 1977 passed in the pro- 
ceeding aforementioned took the view 
that in view of S. 8 of the Act, he ceased 
to have jurisdiction to proceed with the 
case, inasmuch as he will have to order 
eviction of tke appellants from -the disput- 
ed property if the case of the.respondent 
was found to be true, The appellant filed 
a revision in the Bombay High Court 
from the said order of the Magistrate 
but failed. The High Court agreed with 
the view taken by the Magistrate and 
dismissed the revision, Hence this appeal. 

5. In our opinion the Crurts below 
have committed an error of law in apply- 
ing the Bar of S. 8 to the present pro- 
ceeding. Firstly in the context of the Act. 
fhe Bar is not attracted to eny suit or. 
proceeding in respect of the eviction of 
any person from any vacant land started 
in relation to a dispute of possession be- 
tween two private persons. The Bar is 
attracted if the suit or proceeding con- 
cerns the eviction of any person from 
any vacant land by the Competent Au- 
thority. In other words, no suit or pro- 
ceeding for eviction can be entertained 
by any Court if the Competert Authority 
is entitled to evict the person under S. 4. 
He will be entitled to evict any person 
if he is in unauthorised occupation ofj 
vacant land, but not in the ease of dis- 
pute between two private persons, either 
of them claiming to be in auchorised oc- 
‘cupation. For deciding such a dispute, the 
Competent Authority does not come into 
the picture. Secondly, in substance and 
in effect a proceeding under S. 145 of the 
Code is not for the purpose of evicting 
any person from any land but is primari- 
ly concerned with the prevention of thej- 
breach of the peace by declaring the 
party found in possession to be entitled 
to remain in possession until evicted 
therefrom in due course of law. The pro- 
viso to sub-s. (4) of 5. 145 states: 

“Provided that if it appearg to the’ 
Magistrate fhat any party has been for- 
cibly and wrongfully dispossessed within 
two months next before, the date on 
which the report of a police officer or 
other information was received. by the 
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Magistrate, or after that date and before 
he date of his ordery under sub-s. (1), he 
aay treat the party so dispossessed as if 
hat party had been in possessiom on the 
late of his order under sub-s, (1).” ; 
sub-section (6) (a) treats the party dis- 
rossessed within the- period provided for 
n the proviso to sub-s, (4) as being in 
yossession of the disputed land on the 
late of the order made. under sub-s. (1) 
testoration of possession to the party 
orcibly and wrongfully dispossessed 
ittracting the proviso to sub-s. (4) is, in 
substance and in effect, putting, back the 
zarty to possession for deciding his 
sossession on the date of the preliminary 
order made under sub-s. (1). Although 
he party who forcibly and wrongfully | 
lispossessed the other party attracting 
he application of the proviso to sub-s. (4) 
xt S. 145 of the Code has to be factually 
and physically evicted from the property, 
oy a legal fiction it is only for the pur- 
pose of treating him im possession. on. the 
date of the preliminary order, Hence the 
Courts below were wrong im their view 
that the proceeding abated and the 
Magistrate had no jurisdiction tq dispose 
it of in aceordance with the law im face 
of S, 8 of the Act. If the proceeding has 
so, abated the attachment order passed by 
the Magistrate on the 29th July, 1975 
could not survive and the Magistrate 
could not allow it to continue as: he has 
done in this case. 


6. We, pn Se ‘hold that the pro- 
ceeding in question in this case did not 
abate and it has to be disposed of by the 
Magistrate in accordance with the provi- 
sions of law contained in Ss. 145 and’ I46 
of the Code. For the guidance of the 
Magistrate, we think it expedient in the 
interest of justice to indicate briefly as to 
how the Magistrate is to proceed for 
disposing of the proceeding. 


7. The Magistrate, in the first instance, 
will try to conclude the proceeding in ac- 
cordance with the various provisions of 
S. 145 of the Code. If he is able to declare 
the possession of either party ow conside- 
ration of the evidence adduced or to be 
adduced before him he would do so. In 
that event the other party will be for- 
bidden from creating any disturbance of 
the possession (including the deemed. 


possession, in case the application of the ~ 


proviso to sub-s, (4) is found necessary) 
of the party declared in .possession. The 
Magistrate, then, will have to withdraw 
the attachment in accordance with the 
proviso to sub-s, (1) of S. 146, because, as. 
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per his order declaring a party im posses- 
siom there wouldi be no longer any: likeli- 
hood of the breach oft the peace with re- 
gard to the subject of dispute. The 
party not found: in possessiom by the 
Magistrate will have to seek the redress 
of his guievanee, if any, elsewhere If 
however, the Magistrate decides) that 
none of the parties: was; im passessiom of 
the disputed. property on the date of. the 
arder made under sub-s:. (W) af Si: 145 or. 
if he is. unable to satisfy himself: as; to 
which of. them was: then im possession of 
the subject of dispute he need! not: lift the 
attachment, untih a Competent: Coust. had 
determined. the. rights of the parties as 
provided for in S. 146 (1). Im such a 
situation: recourse, if necessary, may be 
taken. to sub-s:. (2) of S: 146 of the Code 
either by the Magistrate or a Civil Court; 
as the case: may be. 


8 For the reasons stated’ above, we 
allow this appeal set aside the orders of 
tke Courts below, send’ back the case to 
the Magistrate and. direct: him to. proceed 
te dispose it of fr the light of this judg- 
ment as- expeditiously as possible, because . 
considerable delay’ has: already: accurred 


Appeal allowed! 
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Indiam Statistical Institute, Appellant 
v. Mja. Associated! Builders and) others; 
Respondents: ‘ 

Civil Appeal’ No. 1298 of 1977). D/= 2-12- 
1977, 


Limitation. Act (36 of 1963), S. 5 — 
Civil P. C. (1908), S.. 149 and O. a R. 4 — 
Condonation. of delay — Filing of arbi- 
tration award — Objections. filed: within 
time returned. fog deficiency in: stamps 
and. absence of date: of verification — 
Subsequent delay im: filing, petition — 
Condonation. of delay —. Refusal’ by High 
Court. on facts. held: unjustified. Order. 
dated. 7-2-1977 in. Suit. No.. 574-A of. 1976. 
(Delhi); Reversed.. 


The arbitrators: filed: an awani im the 
the High. Court. The appellant on. receipt 
of notice filed. objection for setting, aside. 
*(Suit No, 574A of T976, D- 7-2-1977 

(Delhi):): 
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the award within the period of limitation. 
But ag the objection petition was defec- 
. tive in that the necessary stamps were 
not affixed and the date of the verifica- 
tion of the petition was not entered the 
memorandum of objection was returned 
for rectifying the defects. When the 
matter wag taken up by the Deputy 
Registrar a submission was made by M 
on behalf of the appellant that the appel- 
lant wanted to change their advocate and 
that some more time may be given for fil- 
ing the objection. The plea for condonation 
of delay and for the extension of time 
for filing the objection for setting aside 
the award was on the, ground that the 
appellant was unable to file the petition 
as its advocate. B. S. exerted illegal and 
unethical pressure and wanted a sum of 
Rs. 15,000/- unjustifiably. The correspond- 
ence between the appellant and its advo- 
cate B, S. was relied on. The Single Judge 
rejected the application for the. reasons 
that (i) though B. S, may have acted 
without care or attention of the interest 
of his client or may have behaved reck- 
lessly, but nevertheless as he was negli- 
gent the conduct on the part of the coun- 
sel cannot be held as sufficient cause for 
condonation of delay; (ii) the Court found 
that counsel, M for the appellant was un- 
able to take any steps for filing the objec- 
tions for setting aside the award before 
21st January, 1977 specially when the 
material for drafting objections was al- 
ready available either in Court records 
or in the records with the appellant; (iii) 
though it is not clear as to what time 
the Deputy Registrar gave for removing 
the objections and refiling, it was not 
done within a reasonable time. 

Held, on the facts of the case that the 
` attitude taken by the High Court was 
unsympathetic. The appellant was totally 
helpless and could not have refiled the 
memorandum of .objections before 21st 
January, 1977 in the circumstances in 
which he found himself, Further, the 
Judge did not ever take notice of the fact 
that the petition for condonation of delay 
was pending and before that was disposed 
of the memorandum of objections cannot 
be properly filed. The Court also ignored 
the fact that before the Vakalatnama of 
the counsel on the record is revoked no 
one can act for the appellant. (Para 7) 


On the facts disclosed sufficient grounds 
are made out for condoning the delay in 
filing the objections, The two defects that 
were pointed out were (i) the objections 
were not properly stamped and (ii) the 
verification was not dated. So far as the 
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deficiency in stamps is concerned, unde 
S. 149, Civil Procedure Code, the Cou 
has ample jurisdiction to allow the perso 
by whom such fee is payable to pay suc 
Court-fees at any stage. The defect im 
not affixing the date of the verification i 
not a material one to be taken seriou» 
note of. In the circumstances, it cannc 
be said that objections were not file 
within time or that because they were nc 
properly stamped the objections coule 
not be taken ag having been filed at alll 
Therefore, there had not been any dela 
in preferring the objections. The delay 
if any, was in complying with the direc 
tions of the Registrar to rectify th 
defects and refiling the objections. Th 
delay, is not due to any want of care o» 
the part of the appellant but due to cir 
cumstances beyond his control. (Para 9 
Section 5 of the Limitation Act provide: 
for extension of the prescribed period œo: 
limitation if the petitioner satisfies the 
Court that he had sufficient cause for no 
preferring the objections within tha 
period, When there is no delay in pre 
senting the objection petition S. 5 of thi 
Limitation Act has no application and thr 
delay in representation is not subject t 
the rigorous tests which are usually ap 
plied in excusing the delay in a petitior 
under S, 5 of the Limitation Act. Thi 
application filed before the lower Court 
for condonation of the delay in prefer- 
ring the objectiong and the order of the 
Court declining to condone the delay are 
all due to misunderstanding of the provi- 
sions of the Civil Procedure Code. Order 
dated 7-2-1977 in Suit No. 574-A of 1976 
(Delhi) Reversed (Case law discussed). 
(Para 10) 
Anno: AIR Comm., Limitation Act, 
1963, 5th Edn., S, 5, N. 1-2; AIR Comm. 
C. P. C., 9th Edn., S. 149, N. 2; O. 3, R. 4, 
N. 16. 
Cases Referred: Chronological Paras” 
AIR 1977 SC 2221 11 
AIR 1972 SC 749 : (1972) 2 SCR 874 12 
AIR 1961 SC 882: (1961) 3 SCR 763 13 
M/s. D. N. Mukherjee, D. P. Mukherjee, 
G., S. Chatterjee and A. K. Ganguli, Ad- 
vocates. for Appellants; Mr. S5. T. Desai, 
Sr. Advocate (Mr. Bishamber Lal, Advo- 
cate with him) for Respondent No, 1. 
KAILASAM, J.: — At the conclusion 
of the hearing of the appeal on November, 
7, 1977 we had passed the operative part, 
of the order stating that a reasoned judg- 
ment would follow. We now proceed to 
give the reasons. 
2. This appeal is by special leave 
against the judgment and order dated 7th 
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February, 1977 in Suit No. 574-A of 197€ 
by a single Judge of the High Court o: 
Delhi whereby he dismissed the appel- 
lant’s petition for condonation of delay ir 
filing the objection for setting aside the 
arbitration award given by respondents € 
and 3, i 


3. A contract was entered into be 
tween the petitioner — Indian Statistica- 
Institute — and the first respondent — 
Associated Builders in respect ci 
the work for construction of Indiaa 
Statistical Institute Campus at Hauz 
Khas, New Delhi. The contract provide ł 
for arbitration for settling any dispute 
that may arise between the parties. m 
dispute arose and the matter was referred 
to respondents 2 and 3 who gave an award 
on 23rd July, 1976. On 6th August, 1975 
the first respondent filed a petition under 
S. 14 of the Arbitration Act in the Delti 
High Court calling upon respondents 2 
and 3 to submit the award and recor& 
of the arbitration proceedings to the 
Court. On 27th August, 1976 the arb> 
trators filed the award in the Court, The 
appellant was served with a notice on 
3ist August, 1976 calling upon him © 
submit the objection for setting asi@ 
the award within one month from tk 


date of the service of the notice. Tte 
objection for setting aside the awari 
was filed in the High Couct 


on 29th September, 1976 within the pericd 
of limitation, But as the objection pet— 
tion was defective, in that the necessary 
stamps were not affixed and the date ef 
the verification of the petition wag net 
entered, the memorandum of objectica 
was returned on 12th October, 1976° fcr 
rectifying the defects. When the matter 
was taken up by the Deputy Registrer 
on 25th October, 1976, Shri D. P. Mukhe-- 
jee, Advocate, appearing on behalf mf 
the appellant made a submission that tke 
appellant wanted to change their Adve- 
cate and that it may be given some moze 
time for filing the objections. , On 10th 
November, 1976 two applications we-e 
filed by the appellant (I. A. No. 2522 f 
1976) under cl, (4) of Chap. V of tte 
Delhi High Court (Original Side) Rulss 
for determination of authority of Shri 
B. Singh to act as Advocate on his behaif 
and another out of which the present a>- 
peal arises for condonation of the deley 
and for extension of time for filing o»- 
jections for setting aside the award. The 
petition for determination of authority >f 
Shri B. Singh to act as Advocate was 
ordered and we are not concerned wih 
that in. this appeal. 
1978 S. C/22 If G—9-10 
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å. The plea for condonation of delay 
and for the extension of time for filing 
the objection for setting aside the award 
was on the ground that the appellant was 
unable to file the petition as its Advocate 
Shri B. Singh exerted illegal and unethi- 
cal pressure and wanted a sum of 
Rs. 15,000/- unjustifiably, The correspond- 
ence between the appellant and the Ad- 
vocate Shri B. Singh which is relied on 
for proving the obstructive attitude of the 
learned counsel for the appellant, which 
resulted in the delay, may be referred to. 
Soon after the award was passed before 
the receipt of the notice on 31-8-1976 the 
appellant wrote a letter to Shri B. Singh, 
Advocate, on 21st August, 1976 informing 
him that the arbitrators have -filed their 
award on 28rd July, 1976 and as per the 
award the appellant was directed to pay 
a sum of Rs, 3,04,510.33 p., to the respon- 
dents. Stating that the appellants have 
decided to challenge the award, the 
counsel was requested to draft and file 
the objectiong within the time allowed 
for filing the objections. The appellant 
also informed Shri B. Singh that their 
Law Officer would be available for dis- 
cussion in this case and for preparing 
objection petition in regard to the award. 
The letter further stated that on the 
basis of the schedule of fees and the dis- 
cussions Shri B., Singh hag with Shri 
Pandalal a fee of Rs. 3000/~ will be paid 
for the work of drafting only. By the 
next letter, the appellant in continuation 
of letter dated 21st August, 1976 request- 
ed Shri B. Singh to file the objections 
and to conduct the case on their behalf 
and asked for the objections to be filed 
within the time prescribed. The letter 
also stated that Shri B. Singh will be 
paid ag per schedule of fees in the first 
week of October, 1976 subject to certain 
adjustments, On 22nd September. 1976 
Shri B. Singh sent his bill for drafting, 
filing and conducting objections. The bill 
contained two items — one for profes- 
sional fees for drafting the objections as 
per column 3 (d) of the schedule amount- 
ing to Rs. 3,000/- and the second item for 
professional fees for filing and conducting 
the objections in the High Court of Delhi 
as per column 4 (a) of the schedule of 
fees amounting Rs. 15,000/-. By another 
letter, dated 29th September, 1976 Shri 
B. Singh stated that the objections have 
already been filed. Again on 13th Octo- 
ber, 1976 Shri B, Singh wrote to the ap- 
pellant in which he referred to his en- 
gagement for drafting objections and 
filing and conducting the same in the 
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High Court and the fees demanded by 
him. He further stated that the objec- 
tions filed by him have been returned 
_ and the same must be refiled after remov- 
ing the objections otherwise. the award 
will be made a rule of the Court and 
thereby a decree for Rs. 3,04,510.33 will 
be passed against the appellants, Shri 
B. Singh required papers along with the 
cheques for professional fees to be hand- 
ed over to him failing which further ac- 
tion in the matter will be held up and 
the appellants will be held responsible 
for all the consequences, It may be noted 
that the objections filed in the Court 
were actually returned on 12th October, 
1976 and the letter demanding the fees 
and threatening further action will not 
be taken if the demands were not met 
wag written by Shri B. Singh on the next 
day i.e. 13th October, 1976. In reply to 
the letter dated 13th October, 1976 of 
Shri B. Singh the appellants asked for 
particulars as to the circumstances in 
which the objections filed in the -Court 
were returned and the work that needed 
to be done before refiling and the time 
-© by which it has to be refiled. The letter 
further stated that the points raised by 
Shri B. Singh in his letter are -being 
looked into and a further communicaticn 
will follow. In the meanwhile the appel- 
lant requested Shri B. Singh as their 
lawyer to look after their interest with 
utmost care and diligence and asked for 
the documents to be filed in time. On 
21-10-1976 the appellants wrote to Shri 
B. Singh stating the facts and saying 
that it was never agreed to between them 
that a sum of: Rs. 15,000/- would be paid 
to him, The appellant’ proceeded ‘to state 
that Shri B. Singh was paid a lump sum 
of Rs, 3,000/- and it’ is surprising that 
even after receiving Rs, 3;000/- he had not 
cared to give credit for the said amount 
in the above-mentioned bill. The appel- 
lant also informed Shri B. Singh that 
they have decided to withdraw the power 
in his favour and requested him to hand 
over all the documents and papers imme- 
diately.. After writing this letter to Shri 
B. Singh the appellant engaged another 
Advocate Shri Mukherjee. On 25th Octo- 
ber, 1976, when the case came up for 
hearing before’ the Deputy -Registrar; 
Mr. Mukherjee, -appearing for the appel- 
lant, submitted that- Indian Statistical 
Institute wanted -to change their Advocate 
and they may be given some more: time 
for filing the objection. The ~equest for 
extension of time was strongly opposed 
by the respondents on’. the ground that 


Indian Statistical Institute v. Associated Builders 


ALR. 


-the time for filing objections had already 


expired. The matter was listed to be post- 
ed before the Court for order on 15th 
November, 1976. .In the meantime Shri 
B. Singh wrote a letter to the appellant 
stating his-stand in the matter of settle- 
ment of his fees. He stated that though 
it has been repeatedly. made clear that 
the objectiong would be filed only after 
receiving full payment, still keeping in 


-view the entire circumstances, the objec- 


tions were filed ‘on 29th September, 1976, 


_5. In these circumstances, the appel- 
lant prayed for condonation of delay in 
filing the objections and for extension of 
time to enable him to file the objections. 


The High Court while.observing that Shri 
B. Singh may have acted without care. 


or attention of the interest of his client 


or may have behaved recklessly, but 


nevertheless he was negligent. The High 
Court was not convinced that the appel- 
lant was unable to take any steps for 
filing objections for setting aside the 
award before 2ist January, 1977. The 
High Court observed that although Shri 
Mukherjee had also put in appearance on 
behalf of ISI before the Deputy Registrar 
on 25th October, 1976 and sought time 
for filing objections for setting aside the 
award, no objections were filed till 21st 
January, 1977. It, however, observed that 
the .appellants would. have got inspection 
of the record for the purposes of drafting 
and filing objections for setting aside the 
award. The High Court proceeded to ob- 
serve that as material for drafting objec- 
tions for setting aside the award was 
already availeble either in the Court re- 
cords or.in the record of the ISI, the 
appellant has not acted with due diligence 
in preparing fhe objections . before 21st 
January, 1977. The High Court also was 
of the view that as objections filed on 
29th October, 1976 were not stamped, it 
could not be. deemed to have been filed 
at all, The Registrar of the Court having 
returned the objections for refiling after 
removing the defects, the objections ought 
to have been tefiled within a reasonable 
time but as the appellant did mot file 
them within reasonable time there was 
no sufficient cause for ‘exercising its dis- 
cretion,. The High Court also was not in- 
clined to exercise its discretion and con- 
done the delay and to direct the payment 
of -the deficit. court-fees., To sum up the 
reasons given by the learned Judge are: 
G) though Shri B. Singh may have acted 


without care or attention of the interest 
of his client or may have behaved reck- 


< 
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lessly; but: nevertheless as - he 
was negligent the conduct on the part of 
the counsel cannot .be held as: sufficient 
cause for eondonation of. delay; (ii). the 
Court found that. Shri Mukherjee, counsel 
for the appellant, wag unable to take any 
steps. for, filing, the. objections for getting 
aside the award before 2ist . January 
specially when the material for drafting 
objections. was. already available either 
im court. records: or im the, records. witk 
the appellant; (iii), though it. is not. clea 
as. to what time the Deputy . Registrar 
gave: for removing the objections and. re- 
filing, it was: not done, within a reason- 
able time, Sy ; 

6; The reasons given. by the Higk 
Court: are unsound and totally unconvine- 
ing. We feel that. the petition. disclose - 
sufficient cause for condonation of- thr 
delay. The High Court found Shr. 
B: Singh “may have acted without car: 
or attentiom in the interest of his clier 
or may have behaved recklessly, bw 
nevertheless he was negligent.” We ar: 
unable to perceive how the appellant. was 
negligent. Evem before the natice was re- 
ceived! from the Registry om 2ist Augus, 
1976 the appellant requested Shri B. Singi 
to file the -objections, within the tima 
allowed. Om the basis. of the threat de- 
manding fees; the appellant. promised to 
pay Shri Singh Rs. 3000/~ which was ač- 
mittedly paid. By another letter the ap- 
pellant undertook to pay Shri Singh ac- 
cording to Schedule of fees by ist weex 
of Oct:,, 1976. The objections were filed 
on 29th September, 1976 i. e. within tim 
but no stamps. were fixed to the objec 
tions and the date of verification was nct 
entered, This) intimation was given by 
Shri Singh on 13th. October, 1976 a day 
after the objections, were returned by tke 
office, Shri B. Singh wrote to the’ ar 
pellant informing him of the return, tre 
necessity: for removing the objections ard 
refiling the objections and threatenirz 
that if the fees were not paid the matter 
would be hel@ up. By the letter dated 
21st October, 1976 Shri Singh demanded 
Rs: 15,000/—. At. the. earliest opportunity, 
that. iss when. the: matter came up before 


the Deputy Registrar the appellant prax- . 


ed for time for filing objections. stating 
that he had decided to change his adve- 
cate. On. 29th. October, 1976 Shri B. Singh 
again wrote stating that.though it hed 
been repeatedly made clear that. obje~ 
tions. would be filed only after receiving 
full payments, he had filed objectioas 
in time on 29th September, 1976. TEe 
learned Judge found that though tke 
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material for drafting objections for sett- 
ing aside the award was available in the 
records of the court or in the record of 
the appellant, there is.no explanation for 
not filing objections till 21st January, 
1977, The lower court ignored the fact 
that before the vakalatnama of the coun- 
sel on ithe record is revoked no one can 
act for. the appellant. It was represented 
on behalf of the appellant: at the earliest 
opportunity that he had decided to change 
the counsel and prayed for extension of 
time. The learned Judge ignored the plea 
of the appellant that from 25th October, 
4976 to 2lst January, 1977 the appellant 
could not obtain the original objections 
filed by Shri B. Singh and overlooked the 
fact that when the papers were obtained 
irom Shri B. Singh on 20th January, 1977 
the objections were promptly refiled on 
2ist January, 1977. 


T. On the facts we are constrained 
to say that we are most unhappy at the 
unsympathetic attitude taken by the High 
Court.: The appellant was totally helpless 
and could not have refiled the memoran- 
dum of objections before 2ist January, 
1977 in the circumstances in which he 
found himself. Further, the learned Judge 
did not even take notice of the fact that 
the petition for condonation of delay was 
pending and before that ‘was disposed of 
the memorandum of objections cannot 
be’ properly: refiled, 


. 8.. Regarding the conduct of Shri 
B. Singh the counsel who wag engaged 
by the appellant we feel the less said the 
better. The facts disclose that he was paid 
Rs. 3000/-. He filed the objections with- 
out affixing any stamp, which does not 
appear to be due to oversight, and when 
they were returned for rectifying defects, 
he made a demand for Rs. 15,000/- which 
is unconscionable.. The subsequent con- 
duct in not making the papers available 
cannot be innocently explained. We feel 
that Shri B. Singh has acted in a most 
unbecoming manner in the discharge oi 
his duties as a member of the noble pro- 
fession to which he belongs. We refrain 
from issuing any notice or calling upon 
him to explain as he is not under our 
disciplinary control. We direct that a 
copy of the judgment be sent to the All 
India Bar Council for taking such action 
as they may deem fit. 


9. On the facts disclosed we feel suf- 
ficient grounds are made out for condon- 
ing the delay in filing the objections. The 
two defects that were pointed out were 
(i) the objections were not properly 
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stamped and (ii) the verification was not 
dated. So far ag the deficiency in stamps 
is concerned, under S. 149, Civil Proce- 
dure Code, the Court hag ample jurisdic- 
tion to allow the person by whom such 
fee is payable to pay such Court Fees 
at any stage. The defect in not affixing 
the date of the verification is not a mate- 
rial one to be taken serious note of. In 
the circumstances, it cannot be said that 
objections were not filed within time or 
that because they were not properly 
stamped the objections could not be taken 
as having been filed at all. Therefore, in 
our view, there had not been any delay 
in preferring the objections, The delay, 
if any, wag in complying with the direc- 
tions of the Registrar to rectify the de- 
fects and refiling the objections, The de- 
lay, as we have pointed out earlier, is not 
due to any want of care on the part of 
the appellant but due to circumstances 
beyond his control. 

10. The High Court was in error in 
holding that there was any delay in filing 
the objections for setting aside the award. 
The time prescribed by the Limitation 
Act for filing of the objections is one 
month from the date of the service of 
the notice. It is common ground that 
the objections were filed within the 
period prescribed by the Limitation Act 
though defectively. The delay, if any, 
was in representation ‘of the objection 
petition after rectifying the defects. Sec- 
tion 5 of the Limitation Act provides for 
extension of the prescribed period of limi- 
tationifthe petitioner satisfies the court 
that he had sufficient cause for not pre- 
ferring the objections within that period. 
When there is no delay in presenting the 
the objection petition S. 5 of the Limita- 
tion Act has no application and the delay 
in representation ig not subject to the 
rigorous tests which are usually applied 
in excusing the delay in a petition under 
S. 5 of the Limitation Act. The applica- 
tion filed before the lower court for con- 
donation of the delay in preferring the 
objections and the order of the court de- 
clining to condone the delay are all due 
to misunderstanding of the provisions 
of the Civil Procedure Code. As we have 
already pointed out in the return, the Re- 
gistrar did not even specify the time 
within which the petition will have to be 
re-presented. ; 

11. In a recent judgment of this Court 
delivered on August 3, 1977 in Mahant 
Bikram Dass v. Financial Commissioner, 
Civil Appeal No. 1822 of 1975 delivered on 
3-8-1977: (reported in AIR 1977 SC 2221) 
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it is pointed out that the petition under 
S. 5 of the Limitation Act seeking to con- 
done the delay in preferring an appeal 
is differant from a petition for excusing 
the delay in re-presentation. 

12. Even in cases where there has 
been delay in filing of an appeal or ob- 
jection petition within the time prescrib- 
ed when the delay is not due to want of 
bona fides by the petitioner and is due 
to the party having acted in a particular 
manner on the wrong advice given by his 
legal adviser, he cannot be held guilty 
of negligence so as to disentitle him to 
plead sufficient cause under S. 5 of the 
Limitation Act. (State of West Bengal v. 
Administrator, Horwah Municipality, 
(1972) 2 SCR 874: (AIR 1972 SC 749)). 


13. Equally when the petition is not 


properly stamped the Court has ample 
powers to extend the time for affixing 
proper court-fee. Section 149 of the 


Code of Civil Procedure confers ample 
power on the High Court to exercise its 
powers in order to do justice to a litigant 
where the failure is not due to any fault 
of the litigant. (Mahanth Ram Das v. 
Ganga Das, (1961) 3 SCR 763: (AIR 1961 
SC 882)). 

14. We are satisfed that the High 
Court was not justified in dismissing the 
petition on the ground that the objec- 
tions were filed beyond time. We allow 
the appeal and direct the respondents to 
pay costs of the appellant in this Court. 


Appeal allowed, 
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Forbes Forbes Campbell & Co. Ltd., 
Appellant v. Engineering Mazdoor Sabha, 
Respondent. 
Civil Appeals Nos. 138 and 139 of 1977, 
D/- 1-3-1977. 
(A) Maharashtra (Recognition of Trade 
Unions and Prevention of Unfair Labour 


Practices} Act (1 of 1972), Sec- 
tions 11, 12 and 18 ~~ Maharashtra 
Recognition of Trade Unions and 
- Prevention of Unfair Labour Prac- 


tices Rules (1975), R. 4 and Form A — 
Application for recognition — Require- 
ments. to be fulfilled by applicant Union. 
ILR (1977) Bom 1745, Reversed. 
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An applicant urion must have at the 
time of its application or v -thin the period 
when S. 12 comes into play a constitu- 
tion which is in accord with R. 4 and -:¢ 
must qualify as required under S. 19 (2). 
It must substantially fulfil the needs cf 
Cl. 11 (2) of Form A. Technicalities, 
however, should be overlooked in ths 
area and the substance of the matter alore 
should be focussed ` upon by the Tr-- 
bunal, ILR (1977) Bom 1745, Reversed 

(Para 9) 

Taking an overall view of the provi- 
sions of law, viz., Ss. 11, 12 and 19 and 
R. 4 and Form A, which must all te 
read together, it is clear that any unicn 
which seeks recognition and applies in 
that behalf, must when it applies, be abie 
to convince. the Industrial Court that it -s 
qualified for recognition. This means 
that on or ‘about the date on which it 
seeks recognition, that is the date -of the 
application or at least the time when 
notice is served under S. 12, it possesses 
the percentage of members required ar.d 
has its constitution in conformity with 
S. 19 and R. 4 and otherwise has complied 
with the requirements of Form A. The 
Form A has to be read not rigidly bat 
flexibly and with an amount of latitude, 
In that sense, substantial compliance will 
be sufficient. Supposing within 12 montis 
prior to the application, meetings have 
been held as required by S. 19 (2) but a 
day or two this side or that, it has triv- 
ped that does not disqualify. It is also 
possible to conceive of other inconsequen- 
tial deviations. Such minor departures 
cannot have an invalidatory effect. How- 
ever, the constitution must provide for 
Government audit. This is mandatory. 
Likewise, the rules of the union must 
provide for periodical meeting of the 
Executive Committee in terms of S. 19 (2), 
not meticulously but substantially in 
terms thereof, f (Para 8) 


(B) Maharashtra (Recognition of Trade 
Unions and Prevention of Unfair Labour 
Practices) Act (1 of 1972), S. 14 (1), Pro- 
viso — Application for recognition of Union 
within one year of commencement of the 
Act — Rejection on ground of non-com- 
pliance of Form A of the Rules framed 
under the Act — Effect — Proviso to 
S. 14 (1) shall not operate as bar because 
the -application is not considered on 
merits. 

KRISHNA IYER, J.:— Brevity is a 
necessity in a judgment which proceeds 
substantially on a consensus among 
counsel as regards the manner of čis- 
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posal. Therefore we will be brief in 
narrating a few facts stating a little lew 
and proceeding straight to the directions 
to be issued in the light of the contro- 
versy arising herein. However, we may 
indicate, even here: that there is one 
question of law which is contentious 
on which we propose to indicate our 
view in a general way. . This we do te- 
cause counsel on both sides have pressed 
that it will be helpful since the High 
Court has laid down its interpretation 
with which we do not agree. 


2. The Maharashtra . (Recognition of 
Trade Unions and Prevention of Unfair 
Labour Practices) Act, 1971 (for short, 
the ‘Act’) although passed by the legis- 
lature in 1971, was, for inscrutable re- 
asons, brought into force on 8th Septem- 
ber, 1975. Whether this can be called 
laws delay or implementation gap is a 
matter of phraseology but the fact is 
that when the legislature makes a law 
(especially, welfare law for the weaker 
section of the community) it is implicit 
that the benefits of the legislation to the 
consumers thereof shall not be delayed 
by the Executive by bringing it into force 
long years later. This is another dimen- 
sion of laws delays not fully known to 
the public, 


3. The respondent union applied for 
recognition under the Act, on 15th De- 
cember, 1975, to the appropriate autho- 
rity, viz, the Industrial Court, Admitted. 
ly the union then commanded the requi- 
site qualification of 30 per cent member- 
ship. But then there are other cordi- 
tion also necessary before an application 
for recognition can be accorded. At this 
stage, we may express our pensive re- 
flection on the fact that notwithstand- 
ing the direction in S. 11 (2) that an ap- 
plication for recognition shall be dispcsed 
of, as far as possible, within three months 
from the date of receipt of the appl:ca- 
tion this particular proceeding has been 
pending well beyond one year for re- 
asons which we need not investigate hare. 
It is a bad omen for industrial proces- 
sual: justice, 

4, When the application for recogni- 
tion was pending, the employer moved 
the High Court for issuance of an appro- 
priate writ questioning the competence 
of the union to get recognition. Two 
grounds were urged without success. The 
first was that the requirements of 
Form ‘A’ read with R. 4 promulgated in 
exercise of the powers conferred by S. 61 
had not been complied with and. for that 


342 S.-C. [Prs. 4-8] 


reason alone the application was bound 
to be dismissed. 


5 By way of aside we may mention 
that S. 12 provides that whe- an applica- 
tion from a union fer recognition is made, 
notice thereof shall be given in the speci- 
fied manner and it is open to any other 
union or unions to raise objections and 
claim. recognition provided the union or 
unions could claim membership of em- 
ployees in the concerned undertaking. In 
the present case another such union ap- 
pears to have raiseq such an objection 
and is represented before us by Mr. K.P. 
V. Menon. 


6. The core of the dispute is as to whe- 
ther form *A’ should be so read as to 
insist upon the rejection of the application 
for recognition if the conditions contain- 
ed in Columns 7 and 11 (2) therein are not 
complied with. We may read those con- 
ditions in form ‘A. 

“Condition 7: The constitution of the 
epplicant union provides for the matters 
mentioned in S. 19 of the Act. A copy 
of the constitution is attached. 

Condition 11 (2): The Executive Com- 
mittee of the applicant union met on the 
following. dates during the twelve months 
preceding the date of the application”. 
Section 19 makes it obligatory upon a 
union seeking recognition under the Act 
to provide for a few matters one of which 
is that 


“ean auditor appointed by the State 
Government may audit its account at 
least once in each financial year”. 

All the points mentioned above have to 


be provided in the constitution of the ap- 


plicant union. 


-rr 


7. So far as we are concerned, the ap- 
plicant union i.e. the respondent before 
us has amended its constitution in terms 
of S. 19 (4) although it is pointed out 
that there is some other litigation bearing 
on this question. For the purpose of this 
case, however, we take it that the con- 
stitution of the applicant union conforms 
toS. 19 (4) of the Act and proceed on that 
footing. Although there may be techni- 
cal rnerit in the plea that until the Re- 
Bistrar of Trade Unions formally approves 
this amendment of the union and regis- 
ters it, it does not become part of the 
constitution. Shri F. S. Nariman, appear- 
ing for the employer, has for the purpose 
of this case agreed that this time in- 
firmity need not stand in the way of the 
applicant union being qualified for re- 
cognition, if, otherwise, it is eligible. 
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8. This takes us to a consideration. of 
the other two questions we have already 
indicated. Thus, has the union conform- 
ed to the requirements set out in Cl. 11 (2) 
of Form ‘A’? Secondly, is this con- 
formance mandatory before an applicant 
can seek recognition? The High Court 
has taken the view that it is not as if the 
union should. have held the requisite 
meetings of the Executive Committee as 
stipulated in Cl. 11 (2) before the date of 
filing the application for recognition. Ac- 
cording to the High Court, S. 19 (2) pro- 
viding that the Executive Committee of 
the union shall meet at intervals of not 
more than 3 months is not something to 
be fulfilled anterior to the date of the ap- 
plication and therefore it is not proper 
to reject an application made by the 
union merely because its executive com- 
mittee has not met at intervals of not 
more than 3 months during the 12 months 
preceding the- date of the application. 
Section 19 (2), read with Cl 11 (2) of 
Form ‘ A’, prima facie suggests that any 
union which seeks recognition under this 
Act must observe the conditions neces- 
sary therefor. One of the conditions 
necessary is, according to Form A, the 
holding, within the 12 months preceding 
the date of the application, of meetings 
of the Executive Committee in terms of 
of S. 19 (2). Shri Damania argues that 
the situation would become unworkable 
if the construction that is suggested by 
the appellant’s counsel were adopted. 
Form A cannot ‘be given the status of a 
provision in the Act itself and, in any 
case, applicants who have moved the In- 
dustrial Court within 12 months of the 
coming into force of the Act cannot, 
ordinarily, be expected to comply with 
the provisions of S. 19 (2) and Cl. 11 (2) 
of Form A. It is plausible to contend that 
S. 11 (1) insists that the applicant union 
should apply in the prescribed form for 
being registered as a recognised union, 
which takes us to the prescribed form, 
i.e. Form A. Moreover, the expression 
“union which seeks recognition” has also 
been emphasised before us. Taking an 
overall view of the provisions of law, 
viz, Ss. 11, 12 and 19 and R. 4 and 
Form A, which must all be read together, 
we are satisfied that any union which 
seeks recognition and applies in that be- 
half must, when it applies, be able to 
convince the Industrial Court that it is 
qualified for recognition. This means 
that on or about the date on which it 
seeks recognition, that is the date of the 
application or at least the time when 
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notice is served under S. 12, it possesses 
the percentage of members required arm 
has its constitution in conformity with 
S. 19 and R. 4 and otherwise has com- 
plied with the requirements of Form +, 
— in this particular case CL 11 (2) ef 
Form A. Of course, we agree ‘thet 
Form A has.to.be.read not rigidly : bet 
flexibly and with an amount of latitud». . 
In that sense, substantial compliance wl 
be sufficient. ‘To make our point we may 
illustrate: supposing within 12 montis 
prior to the application, meetings have 
been held as required by S. 19 (2) but a 
day or two this side or that, it has tripped 
that does not disqualify. It is also pos- 
sible to conceive of other inconsequential 
deviations. Such minor departures can- 
not have an invalidatory effect. How- 
ever, the requirements we are concerned 
with in the present: case are differert. 
‘|The constitution must provide for Gov- 
ernment audit. This is mandatory. Lik- 
wise, the rules of the union must provice 
for periodical meeting of the Executive 
Committee in terms of S. 19 (2), mt 
meticulously but substantially in terms 
thereof. The hardship that is point-:d 
out by counsel for the respondent, at tae 
most, operates for one year from the dee 
of the coming into force of the Act aad 
more. than that period has already elapsed. 
So much so we are not impressed trat 
many unions are likely to be handicap- 
ped by such a construction as has appez!- 
ed to us. 


9. The law as laid down by the Hizh 
Court does not appear to us to be correst. 
We make it clear that an applicant union 
must have at the time of its application 
or within the period when S. 12 comes 
into play a constitution which is in zc- 
cord with R. 4 and it must qualify -as 
required under S. 19 (2). It must sub- 
stantially fulfil the needs of Cl. 11 (2) of 
Form A. Technicalities, however, shorld 
be overlooked in this area and the sub- 
stance of the matter alone should be 
focussed upon by the Tribunal. ` 


10. Counsel for the- respondent righcly 
pointed out that if applications made by 
the unions for recognition within me 
year of the coming into force of the «ct 
are rejected on the ground that they. hzve 
not complied with Form A as. we. have 
interpreated it there may be a' bar for a 
fresh application until the lapse ofn- 
other year. We are clear in our minds 
that the proviso to S. 14 (1) shall not o7e-. 
rate as a bar because the application’ Zor 
registration in not- being considered on 
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merits and. the bar is not attracted. 
Therefore, the apprehension of counsel 
for the respondent is misplaced, 

ll. We may mention that counsel for 
both the unions have assured the Court 
that there may not be any disturbance 
to the industrial peace in the factory 
concerned. We need hardly say that 
the Management will also benefit by 
keeping, on its side, exercise of a similar 
restraint. We are not implying by these 
observations -one way.or the other that 
either party has violated industrial peace. 
That is a-matter for separate investiga- 
tion. i : 

12. Now that we have stated the law 
governing the situation, we proceed, by 
consent of both sides, to issue certain 
directions in this case. We are grateful 
to counsel that they have been able to 
reach a consensus on the course of action 
to be adopted. In that- light, we are up- 
dating the situation, -as it were, and the 
requirements expected of the applicant 
union will be related to~ 26th’ February, 
1977. It is agreed by both sides and Shri 
K. P. V. Menon, appearing for the other 
union, that the Industrial Court be direct- 
ed to make a report to this Court on cer- 
tain specified ‘matters. The Industrial 
Court will direct the Investigating Offi- 
cer (specified in S.- 9) to enquire and 
make a report.to it as to which of the 
two unions has the majority of members 
on its rolls for the period of six months 
preceding 28th February, 1977. The mem- 
bership, of course, will depend on the 
prescriptions. in the law, such as. regard- 
ing payment of subscription ete. The In- 
vestigating Officer will satisfy himself 
about the free choice of. the members re- 
garding their steady allegiance to one 
union or the other. Secandly, the Indus- 
trial Court will-also make a report to this 
Court about the points mentioned in Ses- 
tion 13 (5) and (6). The respondent union, 
as well as the F. F. C. Union and the em- 
ployer, shall be heard-by the Industrial 
Court briefly before a report is made to 
this Court. We clarify that while consi- 
dering the question covered by S. 12 (6) 
of the Act the Industrial Court will con- 
fine itself to the period of 6 months im- 
mediately preceding 28th February, 1977. 

‘13. The Industrial Court will make 
this report within two months from the 
date of receipt of the order of this Court. 
The Investigating Officer’s report will 
also be forwarded by the . Industrial 
Court along with its report, together with 
any comments it. wishes to. make, 
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14. For the purpose of this case, the 
Industrial Court will proceed on the as- 
sumption that the amendment of the 
respondent’s constitution regarding Gov- 
ernment audit is already part of the con- 
stitution. 


Orders accordingly. 
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(From: Delhi School Tribunal, Delhi)* 
sS. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ. 

The Principal and others, Appellants 
v. The Presiding Officer and others, Res- 

pondents. 


Civil Appeal No. 1804 of 
9-1-1978. 
(A) Delhi School Education Act (18 of 


1973), Ss. 2 (t), 2 (e) and 2 (j) — “Re- 
cognised School” — Recognition or ac- 
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knowledgment by appropriate authority 
is essential — ‘Affiliation’ and ‘recogni- 


tion’ — Distinction — Applicability of 
the provisions of the Act and Rules 
thereunder. (Words & Phrases — “Affi- 
liation” and “recognition”). 


No school can be treated as a ‘recog- 
nised school’ unless it is recognised or 
acknowledged by the ‘appropriate autho- 
rity’. Since the name of a school figured 
in the list of the Higher Secondary and 
Middle Schools in the Union Territory 
of Delhi prepared by the Statistical 
Branch of the Directorate of Education 
of the Delhi Administration, the School 
cannot be treated as a ‘recognised school’. 
The fact that the school is affiliated or 
attached to the Central Board of Secon- 
dary Education, New Delhi is also of no 
consequence and cannot justify the con- 
clusion that the school is a ‘recognised 
school’. There is a significant difference 
between ‘affiliation’ and ‘recognition’. 
Whereas ‘affiliation’ is meant to prepare 
and present the students. for public exa- 
mination, ‘recognition’ of a private 
school is for other purposes mentioned 
in the Act and it is only when the school 
is recognised by the ‘appropriate autho- 
rity’ that it becomes amenable to other 
provisions of the Act. Again the fact 
the school was in existence at the com- 
mencement of the Act cannot confer on 


*(Appeal No. 22 of 1975, D/- 18-1-1977 
(Delhi School Tri.—Delhi).) 


AV/AV/A239/78/DVT/SNV : 








The Principal v. Presiding Officer (J. Singh J.) 


A.LR. 


it the status of a recognised school and 
make it subject to the provisions of the 
Act and the rules made thereunder. To 
clothe it with that status, it is essential 


that it should have been a ‘recognised 
private school’ as contemplated by the 
Act. (Para 6) 


(B) Delhi School Education Act (18 of 


1973), Ss. 2 (t), 8 and 11 — Unrecognis- 


ed private school — Termination simpli- 
citer of service of one of its teacher — 
Approval of Director of Education not 
necessary — Appeal by teacher to Delhi 
School Tribunal — Manifestly incompe- 
tent. (Paras 6, 7, 8) 


M/s. G. D. Gupta, Uma Datta and A. K. 
Kalra Advocates, for Appellants; M/s. 
Swatantar Kumar and Arvind Minocha, 
Advocates, for Respondent No. 2. 


. JASWANT SINGH, J.:— This appeal 
by special leave is directed against an 
order dated January 18, 1977 passed by 
the Delhi School Tribunal, Delhi (here~ 
inafter referred to as ‘the Tribunal’) in 
Appeal No. 22 of 1975 purporting to have 
been preferred under sub-sec. (3) of S. 8 
of the Delhi School Education Act, 1973 
(hereinafter referred to as ‘the Act’) by 
Kunj Behari Lal, respondent No. ? 
herein. 

2. It appears that respondent No. 2 
who is an M. Com. but does not possess 
a Training Degree or a recognised Dip- 
loma in Education or three years’ expe- 
rience of teaching intermediate or 
higher classes or a recognised training 
certificate was appointed as Commerce 
Teacher on two years’ probation in the 
pay scale of Rs, 418-10-438~-15-513-20- 
613-25-788-32-820 in the M. C. Jindal 
Public School, Punjabi Bagh, New Delhi 
(hereinafter referred to as ‘the School’) 
vide Memorandum dated July 26, 1972 
to teach the subject of Commerce to 9th 
and 10th classes. The terms and condi- 
tions governing the appointment inter 
alia provided that the services of res- 
pondent No. 2 were ‘liable to be termi- 
nated with one month's notice on either 
side or a month’s salary in lieu of notice 
without assigning any reason during the 
probation period and three months 
thereafter’. Pursuant to the- warning 
contained in the letters dated November 
2, 1972, December 24, 1973, and August 
4, 1975 of the Central Board of Secon- 
dary Education, New Delhi (hereinafter 
referred to as ‘the Board’), to which the 
school is affiliated since 1971 that res- 
pondent: No. 2 was not qualified to teach 
the subject of Commerce to higher se- 
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condary classes as per the minimim 
qualifications laid down by the Boacd, 
the Manager of the School served res- 
pondent No. 2 with three months’ notce 
on August 8, 1975, informing him  tkat 


his services would not be required y` 


the School with effect from November 
8, 1975. On September 8, 1975, the Ma- 
nager of the School gave another not ce 
to respondent No. 2 enclosing therew-th 
a cheque for Rs. 1,300 (drawn on Syndi- 
cate Bank, Punjabi Bagh, Delhi) by way 
of the latter’s salary for two months e. 
from September 8, 1975 to November 7, 
1975 in lieu of the remaining period of 
two months of the aforesaid notice dated 
August 8, 1975 and relieved him of ais 
duties with effect from the afternoon of 
that date. Aggrieved by these notices, 
respondent No. 2 filed the aforesaid €p- 
peal before the Tribunal asserting in-er 
elia that after the expiry of the prota- 
tionary period of two years, he was ccn- 
firmed by the School authorities in “he 
post of Commerce Teacher in July, 1974; 
that despite sincere and hard work rut 
in by him, his services were terminaed 
on the basis of false and baseless charges 
because of the personal grudge/malce 
which the Principal of the School bere 
towards him; that the plea of the School 
authorities that he was not academicaly 
qualified was incorrect; that the Maxa- 
ger and the Principal who were fuly 
cognizant of clause 18-of Chapter 4 of 
the Central Board of Secondary Eduz-a- 
tion Hand Book having issued the leter 
of appointment and subsequently taat 
of confirmation, were estopped from 
pleading that he (respondent No. 2) was 
not qualified to teach the higher classes; 
that the said clause could at the mmst 
be construed to imply that he was aot 
qualified to teach higher classes but he 
same could not be made a ground or 
terminating his services and that aster 
completion of three years of teachng 
experience in the School, the disquakfi- 
cation, if any, had disappeared. It was 
further pleaded by respondent No 2 
that his services could not be termirst- 
ed without the prior approval of -he 
Director of Education as provided by 
sub-section (2) of S. 8 of the Act end 


without following the provisions of -he 
Act and the rules made thereunder. Dn 
these pleas, respondent No. 2 sousht 


annulment of the aforesaid notices daced 
August 8, 1975 and. September 8, 1175 
and a declaration that he-continued to 
be in the service of the School. ‘The 


Manager and the Principal of the School 
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contested the appeal. contending inter 
alia that since the School was neither 
an aided one nor had been recognised 
by the appropriate authority, the Act 
and the rules framed thereunder were 
not applicable to it and consequently 
the appeal was incompetent and the Tri- 
entertain 
the same; that the appeal was even 
otherwise incompetent as the impugned 
order did not impose any of the penal- 
ties of dismissal, removal or reduction 
in rank on respondent No. 2 but was an 
order simpliciter of termination of his 
services and the conditions necessary for 
the applicability of S. 8 (3) of the Act 
under which it purported to have been 
filed were not satisfied; and that in the 
circumstances of the case the prior ap- 
proval of the Director of Education for 
terminating the. service of respondent 
No. 2 was not at all necessary. The Ma- 
nager and the Principal of the School 
further pleaded that although . respon- 
dent No. 2 was appointed on probation 
for two years, no letter of confirmation 
was issued to him; that the services of 
respondent No. 2 were terminated ag 
they were told by means of the afore- 
said letters by the Board to which the 
School was affiliated since 1971 that the 
respondent should be replaced by a qua- 
lified teacher because he did not possess 
the prescribed qualification to teach the 
subject of Commerce; that respondent 
No. 2 was paid a sum of Rs. 1,300 vide 
cheque No. 454889 dated September 8, 
1975 as his salary for two months from 
September 8, 1975 to November 7, 1975 
in lieu of the remaining period of the 
notice; and that they were obliged to 
dispense with the services of respondent 
No. 2 as despite the opportunity afford- 
ed to him by continuing him in service 
on temporary basis to enable him to get 
himself duly qualified, he did not care 
to do so. The allegations of mala fides 
made by respondent No. 2 were also 
denied by the Manager and the Princi- 
pal of the School. It was further contend- 
ed by them that since the instant case 
was not governed by the Act and the 
rules framed thereunder, the question 
of obtaining the prior approval of the 
Director of Education did not arise. On 
the appeal filed by respondent No. 2 be- 
ing allowed by the Tribunal, the Princi- 
pal and the Manager of the School filed 
a writ petition in the Delhi High Court 
challenging the Tribunal’s order which 
was dismissed as withdrawn on Febru- 


ary 24, 1977. Thereupon they approach- 
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ed this Court for special leave to appeal 
which was granted vide order dated 
August 25, 1977. 


3. We have heard the learned coun- 
sel on both sidas who have reiterated 
the’ contentions raised by the parties 
before the Tribunal. 


4. Three points viz. (1) whether the 
School was a recognised private school 
on the relevant date; (2) whether the 
service of respondent No. 2 could not be 
terminated without the prior approval 
of the Director of Education and (3) whe- 
ther the impugned order of termination 
of service of respondent No. 2 was ap- 
pealable to the Tribunal arise for deter- 
mination in this case. We shall deal with 
these points seriatim, 


5. Re. Point No. 1:—For determination 
of this point, which is crucial it is ne- 
cessary to refer to S. 2 (t) of the Act 
which defines a ‘recognised schocl’ as a 
schocl recognised by the appropriate 
authority. The expression ‘appropriate 
authority’ is defined in S. 2 (e) of the 
Act as under:— 

“2 (e) ‘appropriate authority’ means:— 

(i) in the case of a school recognised 
or to be recognised by an authority de- 
signated or sponsored by the Central 
Government, that authority; 

(ii) in the case of a school recognised 
or to be recognised by the Delhi Admin- 
istration, the Administrator or any other 
officer authorised by him in this behalf; 
or to be recognised by the Municipal 
Corporation of Delhi, that Corporation; 

(iv! in the case of any other school, 
the Administrator or any other officer 
authorised by him in this behalf.” 


6. From the above definitions, it is 
clear that no school can be trated as a 
‘recognised school’ unless it is recognis- 
ed or acknowledged by the ‘appropriate 
authority’. In case of the School in ques- 
tion, it is the Administrator or the officer 
authcrised by him who could accord re- 
cognition to it. A perusal of letters dated 
April 6, 1976, February 1, 1977 and June 
6, 1977 of the Directorate of Education, 
New Delhi (at pages 90, 95 and 162 of 
the record) makes it clear beyond any 
shadew of doubt that the School was 
not recognised in terms of the Act till 
the end of April, 1977 and it was only 
with effect from May 1, 1977 ie. long 
after the relevant date viz. August 3, 
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1975 that the approval or recognition 
was accorded to it vide letter No. F. 22 
(15) Z-XI (B)-1968/2003 dated June 6, 
1977 of the Directorate of Education, 


Rajinder Nagar, New Delhi. This position 


has been admitted even by respondent 
No. 2 in para 4 of the Supplementary 
Affidavit filed by him before this Court. 
Even according to para 2 of the said affi- 
davit, the recognition of-the School by 
the competent authority was not there 
on the relevant date. The observation of 
the Tribunal in regard to the point un- 
der consideration appear to be based on 
a misconception of the true legal posi- 
tion. It seems to think that since the 
name of the School figured in the list 
of the Higher Secondary and Middle 
Schools in the Union Territory of Delhi 
for 1974-75 prepared by the Statistical 
Branch of the Directorate of Education 
of the Delhi Administration, the School 
must be treated as a ‘recognised school’. 
This is clearly a wrong assumption. The 
fact that the name of the School finds a 
mention in the aforesaid list is not 
enough to clothe it with the status of a 
‘recognised school’. It appears to us that 
since the School was affiliated to the 
Board, the Delhi Administration caused 
its name to be included in the aforesaid 
list. The fact that the School is affiliated 
or attached to the Board is also of no 
consequence and cannot justify the con- 
clusion that the School is a ‘recognised 
school’, There is a significant difference 
between ‘affiliation’ and ‘recognition’. 
Whereas ‘affiliation’, it may be noted. is 
meant to prepare and present the stu- 
dents for public examination, ‘recogni- 
tion’ of a private school is for other. pur- 
poses mentioned in the Act and it is only 
when the School is recognised by the 
‘appropriate authority’ that it becomes 
amenable to other provisions of the Act. 
Again the fact that the School was in 
existence at the commencement of the 
Act cannot confer on it the status of a 
recognised school and make it subject 
to the provisions of the Act and the rules 
made thereunder. To clothe it with that 
status, it is essential that it should have 
been a ‘recognised private school’ as 
contemplated by the Act. Nothing has, 
however, been brought to our notice to 
show that it was an ‘existing school’ as 
defined in S. 2 (j) of the Act. In view of 
all this, we have no hesitation in hold- 
ing that the School was not a ‘recognis- 
ed private school’ on the relevant date 
and was, therefore, not amenable to the 


provisions of the Act, 
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7. Re. Point No. 2:— Sub-sec. (2) of 
S. 8 of the Act ordains that subject io 
any rule that may. be made in this le- 
half, no employee of a recognised p- 
vate school shall be dismissed, remov2d 
or reduced in rank nor shall his service 
be otherwise terminated except with the 
prior approval of the Director of Educa- 
tion. From this, it.clearly follows tkat 
the prior approval of. the Director -of 
Education is required only if the. servace 
of an employee of a recognised private 

chool is to be terminated. As in fre 
instant case, the School was not a ae- 
cognised private school, the approval -of 
the Director of Education was not at all 
necessary to make the order of termira- 
tion of service of respondent No. 2 vaid 
and legal. 


8. Re. Point No. 3: Under sub-sec. 13) 
of S. 8 of the Act it is only an emploree 
of a recognised private school against 
whom an order of dismissal, removal or 
reduction in rank is passed who is &n- 
titled to file an appeal against such order 
to the Tribunal ‘constituted under S. 11 
‘of the Act within three months fr»m 
the date of communication to him of “he 
order. For the applicability of this p=-o~- 
visions of the Act, two conditions met 
co-exist. These are (1) that the emploree 
should be an employee of a recognised 
private school and (2) that-he should be 
visited with either of the three maor 
penalties of dismissal, removal or -e- 
duction in rank. As the School was r=i- 
ther a recognised private school on he 
relevant date nor was the impugred 
order one of dismissal, removal or ~e- 
duction in rank but was an order sën- 
pliciter of termination of service, he 
aforesaid appeal filed by respondant 
No. 2 to the Tribunal constituted under 
S., 11 of the Act was manifestly incen- 
petent and the order passed thereon by 
the Tribunal was clearly without jums- 
diction, 


§ For the foregoing reasons, we 
allow the appeal and quash the order 
of the Tribunal. In the circumstances of 
the case, there will be no order as to 
costs, 


Appeal allowed. 
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(From: Bombay) 
Y. V. CHANDRACHUD AND 
V. D. TULZAPURKAR, JJ. 
Gopala Ganu Wagale, Appellant v. Shri 
Nageshwardeo Patas Abhishekh Anusthan 
Trust, Patas, Respondent. 
Civil Appeal No. 1080 of 1976, D/- 
12-1-1978. ` 


Constitution of India, Art. 227 — Bom- 
bay Tenancy and Agricultural Lands Act 
(67 of 1948), Ss.. 4, 14 (1) (a) (iii). and 27 
— Nature of jurisdiction under Art. 227 
— Finding of revenue authorities — 
Manifest error committed — High Court 
held justified in interfering with the find- 
The respondent Trust filed a suit for 
possession alleging that: the appellant was 
a trespasser, The appellant having raised 
a plea that he was in possession of the 
lands as a tenant, the trial court referred 
the issue of tenancy to the Tahsildar 


“under S. 85-A of the Bombay Tenancy 


and Agricultural Lands Act, 1948. The 
Court also referred another incidental 
issue to the. Tehsildar as to whether the 
appellant could be deemed to have pur- 
chased the suit lands on the tiller’s day, 
namely, April 1, 1957. The Tehsildar, 
relying upon the notice dated December 
22, 1956 issued by the respondent to the 
appellant under S. 31 of the Act and upon 
the proceedings initiated by the Agricul- 
tural Lands Tribunal under S. 32-C of 
the Act, answered the issues in favour 
of the appellant by holding that he was 
in possession of the lands as a tenant of 
the respondent-trust. This decision was 
upheld by appellate and revisional au- 
thorities. The respondent’s petition under 
Art. 227. was allowed by High Court. 
Differing from the concurrent findings of 
the three authorities the High Court held 
that the appellant was not in possession 
of the land as atenant of the respondent. 


Held, that the High Court did not ex- 
ceed its powers in interfering with the 
Judgment o? the Revenue Tribunal and 
it wes justified in concluding that the 
finding recorded by the revenue autho- 
rities did -not have “even an iota of evi- 
dence” to support it, (Paras 3, 7) 


The limits of the High Court’s jurisdic- 
tion under Art. 227 of. the Constitution 
are too well established to require any 
elaborate restatement. The High Court, 
in the exercise of its powers under Arti- 
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cle 227, cannot function as a court of ap- 
peal and is generally bound. by the find- 
_ings of fact recorded by the Tribunal 
below. The High Court did not exceed its 
powers in interfering with the judgment 
of the Revenue Tribunal in the instant 
case, _ (Para 3) 

The issue before the revenue authori- 
ties was whether the appellant was in 
possession of the suit lands as a tenant 
of the respondent. The fundamental in- 
firmity in the appellant’s case consists in 
his very plea that he was in possession. o7 
the lands as a sub-tenant. Section 27 
prohibits sub-tenancies in unqualified 
terms and what is more, S. 14 (1) (a) (iii) 
makes a tenancy liable to be: terminated 
on the ground of sub-letting. As a re- 
sult of the combined operation of S. 27 
and S. 14 (1) (a) (iii) the cultivation of a 
land by a sub-tenant cannot for the pur- 
poses of the Bombay Tenancy Act be 
said to be lawful. ‘Lawful’ cultivation 
being an important ingredient of S. 4 and 
that being significantly absent in the case 
of a sub-tenant, he cannot be deemed to 
be a tenant. (Para 5) 

A manifest error from which the con- 
current findings of the three revenue au- 
thorities suffer is their uncritical reliance 
on two circumstances, neither of which 
can help establish the tenancy of the ap- 
pellant. (Para 6) 

(Anno: -AIR Comm. Constitution of 
India (2nd Edn.) Art. 227, N. 3). 

CHANDRACHUD, J.:— The respon- 
dent Shri Nageshwardeo Patas Abhishekh 
Anusthan Trust filed a suit against the 
appellant Gopala Ganu Wagale, since de- 
ceased, for possession of two lands, Sur- 
vey Nos. 249 and 544 situated at Patas, 
district Pune, alleging that the appellant 
was a trespasser. The appellant having 
raised a plea that he was in possession of 
the lands as a tenant, the trial Court re- 
ferred the issue of tenancy to the Tehsil- 
dar under S. 85-A of the Bombay Tenancy 
and Agricultural Lands Act, 1948. The 
Court also referred another incidental 
issue to the Tehsildar as to whether the 
appellant could be deemed to have pur- 
chased the suit lands on the tiller’s day, 
namely, April 1, 1957. 

2. The Tehsildar, relying upon the 
notice dated December 22, 1956 issued by 
the respondent to the appellant under 
S. 31 of the Bombay Tenancy Act and 
upon the proceedings initiated by the 
Agricultural Lands Tribunal under S. 32-C 
of the Tenancy Act, answered the issues 
in favour of the appellant by holding 
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that he was in possession of the lands as 
& tenant of the respondent-trust. Res- 
pondent’s appeal against the decision of 
the Tehsildar was dismissed by the Ad- 
ditional Collector and in revision, the 
Revenue Tribunal confirmed the view of 
the authorities below. The respondent 
thereafter filed a petition in the Bombay 
High Court -under Art. 227 of the Con- 
stitution which was allowed by the High 
Court on September 23, “1975. Differing 
from the concurrent findings -of the three 
authorities, the High Court held that the 
appellant was not in possession of the 
lands as a tenant of the respondent. This 
appeal by special leave is directed against 
the judgment of the High Court. 


3. The limits of the High Courts 
jurisdiction under Art. 227. of the Con- 
stitution are too well established. to re- 
quire any elaborate restatement. The 
High Court, in the exercise of its powers 
under Art. 227, cannot function as a 
Court of appeal and is generally bound 
by the findings of fact recorded by. the 
tribunal below. But bearing in mind 
these limitations, we are unable to accept 
the contention pressed upon us by Mr. 
Ganpule, appearing on behalf of the ap- 
pellant, that the High Court has ‘exceed- 
ed its powers in interfering with  the| 
judgment of the Revenue Tribunal. 


4. The issue before the revenue au- 
thorities was whether the appellant was 
in possession of the suit lands as a tenant 
of the respondent. The fundamental in- 
firmity in the appellant’s case consists in 
his very plea that he was in possession of 
the lands as a sub-tenant of the original 
tenant, one Pandharinath Vale. The 
simple answer to the issue referred by 
the Civil Court to the Tahsildar, there- 
fore, is that according to the appellant 
himself, he was in possession of the lands 
under a head-tenant of the respondent 
and was thus a sub-tenant and not a 
tenant. 

5. Learned counsel for the appellant 
contends that even assuming for the sake 
of argument that the appellant was in 
possession of the lands as a sub-tenant, 
he would still be a “deemed tenant” by 
reason of the provisions contained in Sec. 
tion 4 of the Bombay Tenancy Act and 
therefore the issues referred to the 
Tehsildar ought to be answered in his 
favour. It is impossible to accept this 
contention. Section 4 of the Tenancy 
Act provides, to the extent material, that 
a person “lawfully cultivating” any land 
belonging të another person shall be 


ye 
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deemed to be a tenant in certain circum- 
stances. For the purposes of this sec- 
tion, the important enquiry is to find 
whether a person who claims to be a 
tenant is cultivating the land “lawfully”. 
The answer to this question is furnished 
by S. 27 of the Tenancy Act which says, 
in so far as is material, that no sub-divi- 
sion or sub-letting of the land held by a 
tenant shall be valid. Section 27 prohi- 
bits sub-tenancies in unqualified terms 
and what is more, S. 14 (1) (a) (iii) makes 
a tenancy liable to be terminated on the 
ground of sub-letting. As a result of the 
combined operation of Sec. 27 and Sec- 


tion 14 (1) (a) (iii), the cultivation of a` 


land by a sub-tenant cannot for the pur- 
poses of the Bombay Tenancy Act be 
said to be lawful. ‘Lawful’ cultivation 
being an important ingredient of S. 4 and 
that being significantly absent in the case 
of a sub-tenant, he cannot be deemed to 
be a tenant. és . 

6. A manifest error from which the 
concurrent findings of the three revenue 
authorities suffer is their uncritical reli- 
ance on two circumstances, neither of 
which, in our opinion, can help establish 
the tenancy of the appellant. The first 
circumstance on which reliance was 
.placed is that the respondent had given a 
notice to the appellant under S. 31 of the 
Bombay Tenancy Act. That circum- 
stance cannot establish the appellant’s 
tenancy and indeed it is a matter of com- 
mon knowledge that many a notice was 
given under S. 31 ex abundanti cautela 
in order that a person in possession of a 
land may not be able, by mere reason of 
the expiry of the period mentioned in 
S. 31 (2), to contend that his possession is 
attributable to a right of tenancy and has 
by lapse of time become unassailable. 
The second circumstance on which the 
revenue authorities placed preponderat- 
ing reliance is that the Agricultural 
Lands Tribunal had initiated proceedings 
for fixing the statutory price of the lands 
under S. 32-C of the Tenancy Act. 
could have understood if that Tribunal 
were to hold that the price of the lands 
was liable to be fixed on the basis that 
the appellant was a tenant of the respon- 
dent. But the only order which the Tri- 
bunal passed was that since the land- 
ladies were widows, the tiller’s day stood 
postponed. Thus, in the first place there 
was no adverse order against the land- 
ladies and therefore they could not have 
filed an appeal against the order passed 
by the Agricultural Lands Tribunal. Se- 
condly, the proceeding before the Tri- 
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bunal was instituted by the Tribunal suo 
motu and not at the instance of the land- 
ladies wherefor, one cannot read into the 
conduct of the landladies any concession 
as regards the supposed status of the ap- 
pellant as a tenant. And thirdly, the 
Tribunal did not find that the appellant 
was a tenant, since the stage for such an 
inquiry was still to arrive. 

7. It is remarkable that though the 
appellant contended that he was in pos- 
session of the lands as a tenant of the 
respondent, he could produce no evidence 
at all in support of that contention. He 
kept away from the witness-box and 
made his unknowledgeable son bear the 
brunt of the burden. The appellant was 
unable to produce any rent receipt and 
the effective entries in the revenue re- 
cords show beyond any manner of doubt 
that he was not in possession of the lands 
as a tenant of the respondent. The High 
Court was, therefore, justified in conclud- 
ing that the finding recorded by the re- 
venue authorities did not have “even an 
iota of evidence” to support it. 

8. Accordingly, we confirm the judg- 
ment of the High Court and dismiss the 
appeal. There will be no order as to 
costs, 

Appeal dismissed. 
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(From: Madras)* 


P. N. SHINGHAL AND 
P. S. KAILASAM, JJ. 

Smt. K. Kamalam, Appellant v. R. 
Ponnuswamy and others, Respondents. 

Civil Appeals Nos. 688 and 689 of 1976, 
D/- 12-1-1978. 

Motor Vehicles Act (1939), S. 64-B 
(Tamil Nadu) — Case regarding grant of 
stage carriage permit — High Court in 
revision ordering “fresh consideration” 
in view of its finding —- Validity. 

The High Court in revision under Sec- 
tion 64-B examined the decision of the 
State Transport Appellate ‘Tribunal to 
give preference to the appellant merely 
on the basis of higher sector qualifica- 
tion and categorically arrived at the 
conclusion that the other applicants 
claim that he had far greater experience 
than the appellant had not been taken 
into consideration. The High Court there- 


*(Civil Revn. Petn. Nos. 389 and 647 of 
1976, D/- 20-4-1976 ‘(Mad).) 
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fore, ordered a “fresh consideration” or 
the claims. 

Held, that it could. mot be said that 
there was any jurisdictional error or 
illegality or, material irregularity in the 
exercise of the jurisdiction of the High 
Court ‘under ‘S. 64-B.- (Paras 6-and 7) 
‘Cases Referred: Chronological Paras 


AIR 1975 SC 123 : (1975) 2 SCR 166 6 
ATR 1975 SC 818 : (1975) 3 SCR 91 7 
Mr, M. C. Bhandare, Sr. Advocate 
(Mr.. A. T. M. ‘Sampath, Advocate with 
tüm), for Appellant; Mr. M. Natesan, Sr. 
Advocate (M/s. V. T. Gopal, K. Jaya- 
raman, K. Ram Kumar, Advocates with 
him) (far No. 1) and Mr. Y. S. Chitaley, 
' Sr. Advocate (M/s. M. M. L. Srivastava 
and S. Srinivasan Advocates with him) 
{for No. 2), for Respondents. 
SHINGHAL, J.:— These two appeals 
by special leave are directed: against a 
common judgment of the Madras -High 
Court dated April 20, 1976, in civil revi- 
sion petitions which were filed by R. 


Ponnuswamy, R. Pachamuthu Udayar 
and M. Ramaswami. 
2. There were fifteen Applicants: for 


the grant of a stage carriage permit on 
-the Rasipuram-Pallipalayam route, in 
. Salem district- The Regional Transport 
Authority. granted a permit to R. Ponnu- 


swamy, and rejected the other applica-- 


tions, by his order dated October 4, 1974. 
Several appeals were filed before- the 
State Transport Appellate Tribunal, 
Madras. The tribunal took the view that 
a person having the maximum sector 
qualification was to be preferred if he 
‘possessed ‘the other macessary qualifica- 
tions. It accordingly held that as ‘sector 
qualification’ was a vital factor. the quali- 
fications of the appallants had to be con- 
sidered ‘only in that background’. It 
‘allowed Smt. Kamalam’s appeal by its 
judgment dated January 5, 1976, on the 
ground that she ihad a superior claim for 
the grant ef the permit bacause of her 
sector qualification om the mnserved por- 
ition of the route, and dismissed the other 
appeals. 

3. R. Ponnuswamy {to whom: pene 
‘was granted ‘by the Regional Transport 
Autherity), R. Pachamuthu Udayar and 
iM. Ramaswami felt aggrieved and filed 
revision’ petitions before the High Court 
‘under S. 64-B of the Motor Vehicles Act, 
heréinafter referred to as the Act. As 
tthe High Court has ordered a ‘fresh con- 
sideration’ of the claims of R. Ponnu- 
swamy, R. Pachamuthu Udayar and of 
Smt. Kamalam by the Tribunal, these 
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‘complaints’. 
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two appeals have been filed , by 


Smt. Kamalam. 

4. We shall first deal with Civil .Ap- 
peal No. 689 of 1976 which ‘relates to R. 
Pachamuthu Udayar’s application for the 
grant of permit, for if we find that the 
High Court's order of remand is justified 
in the facts and circumstances of his case, 
it will not really be necessary-to exa- 
mine the other appeal separately. . 

5. We find from the order of the Re- 
gional Transport Authority that the par- 
ties before us secured a total of eight 
marks each'on the basis of their resid- 
place of business), 
technical qualification, workshop facili- 
ties and viability of units. The Regional 
Transport Authority rejected R. Pacha- 
muthu Udayar's application on the 
ground that his performance was not 
satisfactory as he had ‘given room for 
The State Transport Appel- 
late Tribunal however found that there 
was no material to justify that conclu- 
sion, and did not give any weight to the 


-“so called complaint against him” so as 


to justify the rejection of his claim on 
that basis. All the same, R. Pachamuthu 
Udayar’s appeal was dismissed on the 
ground that Smt. Kamalam hed ‘greater 


-sector qualifications’. 


6. When the matter came up before 
the High Court in revision, the decision 
of the Tribunal to give preference to Smt, 
Kamalam merely on the basis of ‘higher 
sector qualification, was examined and, 
while doing so, the High Court categori- 
cally arrived at the conclusion that R. 
Pachamuthu Udayar’s claim that he had 
far greater experience than Smt. Kama- 
lam had not been taken into considera- 
tion. The High Court found that R. 
Pachamuthu Udayar had more experience 
than Smt- Kamalam, and took note of the 
fact that the Tribunal had not stated that, 
in its opinion, such experience should 
give way to the sector qualification. While 
doing so the High Court took into consi- 
deration the decision of this Court in 
Ajantha Transports (P.) Ltd., Coimbatore 
v. M/s. T. V. K. Transports, Pulampatti, 
Coimbatore, (1975) 2 SCR 166: (AIR 1975 
SC 123) and, after examining the revi- 
sion petition of R. Pachamuthu Udayar, 
it made the following observations:— 


“The Tribunal should have without re- 
ference to the preferential claims of a 
person having a sector qualification, con- 
sidered the qualifications of each of the 
competing claimants and if it finds that 
such qualifications are more or less equal 
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then the sector qualification. can be taken 
as a tilting factor to select. the person 
having that qualification. The Tribunal 
has, ‘in this: case, proceeded. to asstme 
that the person having sector qualifra- 
tion will have a preferential claim so it 
cannot be taken to have considered pro- 
perly the other qualifications, for its-con- 
sideration was on the basis of the pre- 
ferential claim of the person having a 
sector qualification”. 


It was for that reason that the ‘High 
Court allowed the revision petitions of 
R. Ponnuswamy and R. Pachamuthu 
Udayar and ordered a ‘fresh considera- 
tion” of their claims and the claim of 
Smt. Kamalam in the light of its observa- 
tions. 

7. Counsel for the appellant has not 
been able to urge any satisfactory argu- 
ment against the impugned order’ of zhe 
High Court. He no doubt invited our 
attention to K. Balasubramania Chetty v. 
N. W. Sambandamoorthy Chetty, (1975) 3 
SCR 91 : (AIR 1975 SC 818) but he was 
unable to show how, in view of the afcre- 
said conclusion of the High Court, it 
could be said that there was any juris- 
dictional error or illegality or material 
irregularity in the exercise of the juris- 
diction of the High Court under S. 64-B 
of the Act when it had found that R. 
Pachamuthu Udayar’s greater experience 
was ignored without any justification. 

8. As we find no merit in these ap- 
peals, they are hereby dismissed with 
costs, one set. 


Appeals dismissad. 
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Y. V. CHANDRACHUD, V. R. KRISHNA 

IYER AND JASWANT SINGH, JJ. 
(From: Commr. Pune Division, Poona)? 

Dadasaheb Dattatraya Pawar & others, 
Appellants v. Pandurang’ Raoji Jagtap 
and others, Respondents, ; 

Civil Appeals Nos. 41 and 42 of 1£77, 
D/- 13-1-1978. 

Maharashtra Co-operative “Societies 
Act, 1960 (24 of 1961), S. 144-5 (3) —~ 
Election Petition — Corrupt practice — 
Hiring or procuring of vehicle or vessel 
— Evidence and proof — Standard of 
proof. 


*(Ele. Petn. Nos, C. O. T T and C 
O. P./81 (42) D/- 16-12-1975 (Commr. 
Pune Division, Poona).) 
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Election. Petitions alleging; commission 
of corrupt practices: are proceedings: of a 
quasi-criminal nature and the burden 
lies heavily on these who: assail the elec- 
tion of a returned, candidate to prove: the 
charge beyond. reasonable doubt, 

{Pana 15) 

To establish the corrupt. practice. under 
S. 144-T (3) it is necessary for an election 
petitioner to. prove (i) that any vehicle. or 
vessel was hired or was: procured whe- 
ther on payment or otherwise by the 
returned candidate or by his election 
agent or by. any other person with the 
consent of the candidate or of. his. elec- 


- tion agent; (ii) that it was. used for the 


conveyance of the electors. to. or from 
any polling station and - (iii); that. such 
conveyance. was free. of cost. tœ the elec- 
tors. Failure to substantiate any one of 


_ these ingredients: leads to the ollapse of 
the whole. charge. (Case law discussed).. 


(Para. 5), 

On the material on. record, in. the in- 
stant case, it was held that the charge 
of corrupt practice levelled against the 
returned candidates. was net. made out. 
The evidence Jed by the electiom peti- 
tioners fell far short of the requisite 
proof. It did not. at all. establish. that 
vehicles were procured by the returned 
candidates or their election agents or 
with the consent of any one of them by 
any other person or that the same were 
used for free conveyance of the voters 
to or from the polling. station. (Para.15), 
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No. 42 and (for No. 18) in C. A. No. 41; 
Mr. M. N. Shroff Advocate (for Nos. 3 
and 6. in C. A. No. 41 and (for Nos. 3 
and 15) C. A. No. 12, for Respondents. 


JASWANT SINGH, J.:—These appeals . 


Nos. 41 and 42 of 1977 by special leave 
are directed against a common judgment 
and order dated December 16, 1975 made 
by the Commissioner, Pune Division 
Poona, in Election Petitions Nos. COP/81 
(43) and COP/81(42) presented under 
S. 144-T of the Maharashtra Co-operative 
Societies Act, 1960 (hereinafter referred 
to as ‘the Act’) read with R. 74 of- the 
Maharashtra Specified Co-operative So- 
cieties Elections to Committees Rules, 
1971 setting aside the election of the ap- 
pellants to the Board of Directors of the 
Shetkari Sahakari Sangh Ltd., Kolhapur 
(hereinafter referred to as ‘the Sangh’) on 
the ground that they were guilty of cor- 
rupt practice as envisaged by S. 144-I(3) 
of the Act in that special buses were pro- 
cured on payment from the Kolhapur 
Municipal Transport with the appellants’ 
knowledge and consent and used for the 
whole day on November 20, 1973 ie. the 
day of poll for the free transport of the 
voters from the Sangh’s Head Office in 
Bhawani Mandap to the polling station in 
Market Yard and back. 

2. The facts and circumstances giving 
rise to these appeals which lie in a short 
compass are: The Sangh which is a spe- 
cified Cooperative Society ag defined in 
S. 144-A read with S. 73-G of the Act and 
was registered in or about the year 1939 


and as such is now deemed to be a regis-' 


tered society under the Act with the en- 
tire Kolhapur District as its area of ope~ 


ration has voting members of two types 


viz. (1) individual members and (2) Co- 
operative Societies. Being a Society be- 
longing to one of the categories specified 
in S. 73-G of the Act, election of the 
members of its Board of Directors was 
held in the manner laid down in Chap- 
ter XI-A of the Act and the rules made 
thereunder in the second half of the year, 
1973. In the said election two groups — 
one headed by Jagtap Guruji as repre- 
senting the respondents 1 and 2 who 
were the petitioners in the aforesaid elec- 
tion petitions and the other headed by 
Baba Nesarikar, who was the Managing 
Director of the Sangh prior to the elec- 
tion entered the fray. In the said Elec- 
tion, all the three appellants in Appeal 
No. 41 and all the six appellants in the 
sister Appeal No. 42 were declared elect- 
ed from the constituency of individual 
members numbering 25000 and the consti- 
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tuency of the Co-operative Societies affi- 
liated to the Sangh numbering 650 res- 
pectively. Baba Nesarikar was himself 
returned unopposed from the combined 
constituency of individual members and 
Co-operative Societies. Thus the Nesari- 
kar group captured all the seats contest- 
ed by it. Aggrieved by the result of the 
election in so far as it related to the 
aforesaid two constituencies of individual 
members and the Co-operative Societies, 
respondents 1 and 2 filed two. separate 
election petitions Nos. COP/81 (43) and 
COP/81 (42) under S. 144-T of the Act 
read with R. 74 of the Maharashtra 
Specified Co-operative Societies Elections 
to Committees Rules, 1971 challenging 
the validity of the aforesaid elections te 
the Board of Directors of the Sangh. The 
said election petitions though challeng- 
ed on a number of grounds were allowed 
by the Commissioner by his aforesaid 
judgment and order on the sole ground 
that the appellants were guilty of cor- 
rupt practice as envisaged by S. 144-I (3) 
of the Act in that special vehicles were 
hired with the knowledge and consent of 
the appellants for the free conveyance of 
voters from Bhawani Mandap to the pol- 
ling station and back and used as such 
on the day of the poll. Section 144-I (3) 
of the Act under which the election of 
the: appellants hag been declared void 
runs as follows :— 

i C S ececceeees veaa adas ders 

(8) The hiring or procuring, whether 
on payment or otherwise, of any vehicle 
or vessel by a candidate or his agent or 
by any other person with the consent of 
a candidate or his election agent, or the 
use of such vehicle or vessel for the free 
conveyance of any elector (other than the 
candidate himself, the members of his 
family: or his agent) to or from any pol- 
ling station: 

Provided that, the hiring of a vehicle 
or vessel by an elector or by several 
electors at their joint costs for the pur- 
pose of conveying. him or them to and 
from any polling station shall not be 
deemed to be a corrupt practice under 
this clause: S 

Provided further that, the use of any 
public transport vehicle or vessel or rail- 
way carriage by any elector at his own 
cost for the purpose of going to or 
coming from any polling station shall not ° 
be deemed to be a corrupt practice. 

Explanation, — In this clause and in 
the next succeeding clause, the expres- 
sion “vehicle” means any vehicle used 
or capable of being used for the purpose 
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of road transport, whether propelled by 
mechanical power or otherwise and whe- 
ther used for drawing other vehicles oz 
otherwise.” 

3. Appearing on behlaf of the appel- 
lants, Mr. Tarkunde has vehemently 
urged that on the evidence on the re 
cord, it could not be justifiably held tha 
the appellants committed the corru 
practice imputed to them; that the Com: 
missioner, misdirected himself in setting 
aside the election of the appellants ignor- 
ing the basic principles that in the triad 
of an election petition, the burden lie 
heavily upon the person who challenges 
the result of the election to establish tha 
commission by the returned candidate œ 
his agent of acts which he regards =Æ 
corrupt and the responsibility therefor cf 
the successful ‘candidate directly œ 
through his agents or with his consert 
for its practice not by mere preponder 
ance of probability but by cogent and 
reliable evidence beyond any reasonabe 
doubt. 

4. We have given our thoughtful cor~ 
sideration to the aforesaid submissions cf 
Mr. Tarkunde and are of the opinion thet 
there is considerable force in them. 49 
_ 5, 144-1 of the Act corresponds to S. 19 
“ of the Representation of the People Ac, 
1951, the same principles must govern t= 
adjudication of disputes relating to tre 
election under the Act as it governs tra 
adjudication of disputes in relation ™ 
elections under the Representation of tre 
People Act, 1951. In regard to S. 123 (-) 
of the Representation of the People Ac, 
1951 which before its amendment by A-t 
47 of 1966 was identical in terms with 
S. 144-I (3) of the Act, it was held ky 
this Court in Balwan Singh v. Lakshrai 
Narain, (1960) 3 SCR 91: AIR 1960 Sc 


770 that in considering whether a co~. 


rupt practice described in S. 123 (5) -s 
committed, conveying of electors cann st 
be disassociated from the hiring of a 
vehicle. ; 

5. It has also been held by this Court 
in Razik Ram v. J. S. Chouhan. (1975) 4 
SCC 769 :( AIR 1975 SC 667) that œ 
establish the corrupt’ practice unde-r 
S. 123 (5) of the Representation of the 
People Act, 1951, it is necessary for =n 
election petitioner to prove (i) that any v=- 
hicle or vessel was hired or was procured 
whether on payment as otherwise by tke 
returned candidate or by his electicn 
agent or by any other person with tL 
consent of the candidate or of his elez- 
tion agent; (ii) that it was used for tle 
conveyance of the electors to or from ary 
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polling station and (iii) that such convey- 
ance was free of cost to the electors. 
Failure to substantiate any one of these 
fngredients leads to the collapse of the 
whole charge. Let us now examine and 
scrutinize the evidence adduced in the 
ease and find out whether the aforesaid 
ingredients stand proved in the instant 
case or not. Before doing so, it would be 
well to recall the principles regarding the 
standard of proof required to establish 
a corrupt practice which have been con- 
sistently laid down in the decisions of 
this Court in Rahim Khan v. Khurshid 
Ahmed, (1975) 1 SCR 643 : (1974) 2 SCC 
660 : AIR 1975 SC 290; Razik Ram v. 
J. S. Chouhan (supra); Hem Raj v. 
Ramji Lal, (1975) 4 SCC 671 : AIR 1975 
SC 382: Om Prabha v. Charan Das, (1975) 
Supp SCR 107: (AIR 1975 SC 1417); 
Amolak Chand v. Bhagwandas, (1977) 3 
SCC 566: AIR 1977 SC 813; Lakshmi 
Raman v. Chandan Singh, (1977) 1 SCC 
423 : AIR 1977 SC 587; Narendra v. 
Manikrao, (1977) 4 SCC 16: AIR 1977 
SC 2171 and Ramji Prasad Singh v. Ram 
Bilas Jha, (1977) 1 SCC 260: (AIR 1976 
SC 2573) to which one or the other of us 
has been a party. In Rahim Khan v. 
Khurshid Ahmed (supra), it was observ- 
ed by this Court as under (at p. 294 of 
AIR SC) :— 

“We have therefore to insist that cor- 
rupt practices, such as are alleged in this 
case, are examined in the light of the 
evidence with scrupulous care and merci- 
less severity. 


However, we have to remember another 
factor. An election once held is not to be 
treated in a light-hearted manner and 
defeated candidates or disgruntled elec- 
tors should not get away with it by filing 
election petitions on unsubstantial grounds 
and irresponsible evidence, thereby in- 
troducing a serious element of uncer- 
tainty in the verdict already rendered by 
the electorate. An election is a politically 
sacred public act, not of one person or of 
one official, but of the collective will of the 
whole constituency. Courts naturally 
must respect this public expression secret- 
ly written and show extreme reluctance 
to set aside or declare void an election 
which has already been held unless clear 
and cogent testimony compelling the 
Court to uphold the corrupt practice 
alleged against the returned candidate 
is adduced. Indeed election petitions 
where corrupt practices are imputed 
must be regarded as proceedings of a 
quasi-criminal nature wherein strict proof 
is necessary. The burden is therefore 
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heavy .on him who assails on 
which has been concluded.” 


6. In Razik Ram v. J. S. Chouhan, 
(AIR 1975 SC 667) (supra) it was leid 
down by this Court as follows {at p. 671 
of AIR SC): 


“A charge of corrupt practice is sub- 
stantially akin to a criminal charge. The 
- commission of a corrupt practice entails 
serious penal consequences. It not only 
vitiates the election of the candidate con- 
cerned but also disqualifies him from 
taking part in elections for a consider- 
ably long time. Thus, the trial of an elec- 
tion petition being in the nature of an 
accusation, bearing the indelible stamp 
of quasi-criminal action, the standard of 
preof is the same as in a criminal case. 
Just ag in a criminal case, so in an elec- 
tion petition, the respondent against 
whom the charge of corrupt practice is 
levelled, is presumed to be innocent un- 
less proved guilty. A grave and heavy 
onus therefore rests on the accuser to 
establish each and every ingredient of the 
charge by clear, unequivocal and unim- 
peachable evidence beyond reasonable 
doubt. ee ` : 
A charge of corrupt practice cannot be 
established by a mere balance of. proba- 
bilities, and, if, after giving due consi- 
deration and effect to the totality of the 
evidence and circumstances of the case, 
the mind of the Court is left rocking with 
reasonable doubt — not being the doubt 
of a timid, fickle or vacillating mind — 
as to the veracity of the charge, it must 
hold the same as not proved. 
A Court embarking upon an apprecia- 
tion of evidence, without this rudder and 
compass, is apt to find itself at sea, mis- 


election 


taking every flotsam for shore, suspicion 


for proof and illusion for reality.” 


7. Another principle which is also. 
well established is that it is unsafe in an 
election dispute to accept oral evidence 
at its face value unless it is backed by 
junimpeachable and ` incontrovertible 
documentary evidence. It would be pro- 
fitable in this context to refer to the two 
decisions of this Court in Rahim Khan 
v. Khurshid Ahmed, (AIR 1975 SC 290) 
(supra) and M. Narayana Rao v. C. Ven- 
kata Reddy, (1977) 1 SCR 490 : (AIR 1977 
SC 208). In Rahim Khan v. Khurshid 
Ahmed (supra), it was held as follows 
(at pp. 298-299 of AIR SC) :— 

“We must emphasize the danger of be- 
lieving at its face value oral evidence in 
an election case without the backing of 
sure circumstances or indubitable docu- 
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ments. It must be remembered that cor- 
rupt practices may perhaps be proved by 
hiring half a dozen witnesses apparently 
respectable and dis-interested, to speak 
to short and simple episodes such as that 
a small village meeting took place where 
the candidates accused his rival of. per- 
sonal vices. There is no X-ray whereby 
the dishonesty of the story can be esta- 
blished and, if the Court were gullible 
enough to gulp such oral versions and 
invalidate elections, a new menace to our 
electoral system would have been invent- 
ed through the judicial apparatus. We 
regard it as extremely unsafe, in the pre- 
sent climate of Kilkenny cat election 
competitions and partisan witnesses wear~ 
ing robes of veracity, to upturn a hard 
won electoral victory merely because lip 
service te a corrupt practice has been 
rendered by -some sanctimonious witnes- 
ses. The Court must look for serious 
assurance unlying circumstances or un- 
impeachable documents to uphold grave 
charges of corrupt practices which might 
not merely cancel the election result, but 
extinguish many a man’s public life.” 

8. In M. Narayana Rag v. C. Venkata- 
Reddy, {AIR 1977 SC 208) (supra), it was 
observed as follows (at p. 216 of AIR) :— 

“A charge of corrupt practice is easy 
to level but difficult to prove. If it is 
sought to be proved only or. mainly by 
oral evidence without there being con- 
temporaneous documents to support it, 
Court skould be very careful in scrutiniz-~ 
ing the oral evidence and should not 
lightly accept it unless the evidence is 
credible, trustworthy, natural and show- 
ing beyond doubt the commission of cor- 
rupt practice, as alleged.” 

9. Bearing in mind the principle quot- 
ed above, we would now proceed to scan 


‘the evidence to find out whether it esta- 


blishes beyond reasonable doubt the ingre- 
dients of the corrupt practice vaguely and 
nebulously relied upon by the election 
petitioners. Out of the seven witnesses 
produced by the election petitioners, four 
have deposed. in favour of the appellants. 
Shankar Bajirao Gaikwad and Anantrao 
Yashwant Suryawanshi (P. Ws. 1 and 2} 
who are the drivers of the Kolhapur 
Municipal Tronsport have stated that on 
November 20, 1973 — the day of the poll 
— buses of the Kolhapur Municipal 
Transport which were taken on hire on 
contract basis. made serveral trips from 
the bus stand of Bhawani Mandap (where 
the Head Office of the Sangh is situate) 
to Market Yard — a distance of 3 to 3$ 
miles and back ‘carrying people who were 


r 


ty 
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saying that there was an election in the 
Market Yard.’ These witnesses who are 
independent and disinterested have cate- 
gorically affirmed in the course of their 
statements that Sawant and Shinde who 
were present at the time of all the trips 
and were seatirg the passengers in the 
buses “were teking money from every 
passenger.” . ; 

10. Appasaheb Balwantrap Sawant 
(P. W. 3) and Ashok Mahadeo Shinde 
(P. W. 4) who are transporters by profes- 
sion have unequivocally stated that hiring 
of buses by them from the Kolhapur 
Municipal Transport on casúal contract 
basis vide applications Exhibits A-1 and 
A-5 dated November 19, 1973 were their 
own individual and personal transactions 
and neither Nesarikar nor any other can- 
didate sponsored by the Sangh had any- 
thing to do with them; that they them- 
selves were present at the time of al 
the trips made by the said buses from 
Bhawani Mandap to Market Yard and 
back on November 20, 1973 and that every 
passenger was charged 50 paise per trip 
and no one was taken free of charge 
while going to or returning from Market 
Yard. - 

11. The statement of Namdeo Govind 
Pawar (P. W. 5) who was serving as a 
clerk in the Sangh from November i, 
1964 to November 30, 1973 and who ae- 
cording to his own admission is on friend- 
ly terms with Vishnu Bhau Patil who was 
set up as a candidate for the election ty 
Jagtap group is inter alia te the effect 
that twice on the eve of the election held 
in 1973, he and other employees of the 
Sangh went about in batches at the be- 
hest of Baba Nesarikar and Capt. Ghatge 
‘who were Managing Director and Secre- 
tary respectively of the Sangh ostensib_y 
for the purpose of inspecting and audit- 
ing the Societies affiliated to the Sangh 
but in reality for canvassing votes for 
Nesarikar group; that Nesarikar grotcp 
transported the voters on November %, 
1973 from Bhawani Mandap to Mark=t 
Yard in Kolhapur Transport - bus2s 
arranged by it and urged them to cast 
their votes in favour of the candidates 
put up by it. The witness has further 
Stated that “it was told that the money 
for bus should not be taken.” The evid- 
ence of this witness about tke free com- 
veyance of the voters from Bhawani 
Mandap to Market Yard and back is 
merely of a hearsay character as he has 
clearly admitted that he remained all 
along in Bhawani Mandap and did not 
go to the polling station by any of the 
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buses procured, from the Kolhapur Muni- 
cipal Transport for transporting the 
voters. : 

12. Madhavrao Shripadrao Bhonsale 
(P: W. 6) has stated that being an indivi- 
‘dual member of the Sangh, he was a 
voter for the election which took place 
in the year, 1973; that’ the said election 
was contested by two groups viz. Jagtap 
group and Baba Nesarikar- group; that 
supporters of both the groups were can- 
vassing for their respective candidates; 
that he and other voters went from 
Bhawani Mandap to Market Yard and 
back in the city buses arranged by 
Nesarikar group; that 25 to 30 servants 
of the Sangh were seating the voters in 
the buses and asking them to vote for the 
candidates of Nesarikar group and that 
for the aforesaid bus travel, “money was 
not taken from the voters.” He has ad- 
mitted that he ig in the service of the 
Market Committee of which Vijayrao 
Yadav, who entered the election fray as 
a nominee of Jagtap group, is a Member 
and his ie. Vijayrao Yadav’s father is 
the President. .The testimony of this wit- 
ness being manifestly of an interested 
and partisan character is not free from 
suspicion. That apart, the evidence of this 
witness cannot be accepted at its face 
value for other reasons as well. Although 
he has admitted that there were 30 to 40 
people in the vehicle by which he was 
carried to Market Yard, he has not been 
able to state if any person present before 
the Commissioner at the time of his 
statement was in that vehicle or not. It 
is also highly unlikely that hé should 
have come to Bhawani Mandap a day 
prior to the day of the poll when accord- 
ing to his own admission, he could have 
cast his vote by coming to Market Yard 
on the day of poll itself and while com- 
ing from Vadgaon by any of the routes, 
Market, Yard comes first. 

13. Kumbhar Ganpati Shankar who is 
the last witness produced by the election 
petitioners has stated that he was the 
represeniative of Atigre Vikas Seva So- 
ciety and a voter in the constituency of 
the Co-operative Societies; that the elec- 
tion held in 1973 was contested by two 
groups viz. Nesarikar group and Jagtap 
group; that he also fought the election as 
an independent candidate; that on the 
day of the poll ie. on November 20, 1973, 
he went to Bhawani Mandap where he 
found 15 to 20 employees of the Sangh 
seating the voters in buses, distributing 
the pamphlets issued by Baba Nesarikar 
group to them and familiarising them 
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with the names of candidates sponsored 
by that group and that no money was de- 
manded from or paid by the voters who 
were carried in those buses to and fro 
the polling station. This witness has ad- 
mitted that he belongs to Atigre, resi- 
dents whereof enjoyed the facility of tra- 
vel by bus to Kolhapur, and that while 
so travelling one reaches Market Yard 
first, then the city and then Bhawani 
Mandap, It is, therefore, highly unlikely 
and improbable that the witness would 
go to Bhawani Mandap and not direct 
to Market Yard which comes first. 

14. The evidence of the last three 
witnesses who have attempted to support 
the election petitioners is clearly contra- 
dicted not only by Appasaheb Balwantrao 
Sawant (P. W. 3) and Ashok Mahadeo 
Shinde (P. W. 4) but also by Shankar 
Bajirao Gaikwad (P. W. 1) and Anantraa 
Yashwant Suryawanshi (P. W. 2) who 
have categorically stated that fare at the 
rate of 50 paise per trip was charged 
from every passenger carried by them 
from Bhawani Mandap to Market Yard 
and back on the day of poll and that no 
one was carried free. f 

13. The evidence led by the election 
petitioners -as analysed above falls far 
short of the requisite proof. It doeg not 
at all establish that vehicles were pro- 
cured by the appellants or their election 
agents or with the consent of any one of 
them by any other person or that the 
Same were used for free conveyance of 
the voters to or from the. polling station. 
The Commissioner manifestly went 
wrong in law in his approach to and 
assessment of the evidence adduced in 
the case and arrived at unwarranted 
conclusions merely on the basis of proka- 
bilities completely disregarding the afore- 
mentioned well settled principles that 
election petitions alleging commission of 
corrupt practices are proceedings of a 
quasi-criminal nature and the burden lies 
heavily on those who assail the election 
of a returned candidate to prove the 
charge beyond reasonable doubt, It is also 
unfortunate that the Commissioner over- 
looked the glaring infirmity that the elec- 
tion petitions suffered from inasmuch as 
they omitted to set out the material facts 
constituting the corrupt practice alleged 
to have been committed by the appellants 
and made no mention of the essential in~ 
gredient that the electors were conveyed 
free of charge in the buses procured by 
the appellants or their election agents or 
some other person with their consent. It 
eppears to us that in the roving inquiry 
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that was launched upon, the election 
petitioners tried to clutch at the afore- 
said two applications made to the Kolha- 
pur Municipal Transport by- Appasaheb 
Balwantrao Sawant (P. W. 3) and Ashok 
Mahadeo Chinde (P. W. 4) and induced 
P. Ws 5 to 7 who appear to be their camp 
followers and sympathisers to weave a 
story which in view of the dictum laid 
down by this Court in Rahim Khan v. 
Khurshid Ahmed, (AIR 1975 SC 290) 
(supra) and followed in Kanhaiyalal v. 
Mannalal, (1976) 3 SCC 646: (AIR 1976 
SC 1886); Amolak Chand Chhazed v. 
Bhagwandas Arya (Dead), (AIR 1977 SC 
813) (supra) and Mohd. Yassin Shah v. Ali 
Akbar Khan. (1977) 2 SCC 23: (AIR 
1876 SC 1866) cannot be easily swallowed 
in the absence of incontrovertible evid- 
ence and contemporaneous written com- 
plaints to the concerned authorities. May 
be P. Ws 5 to 7 are not liers but, as al- 
ready observed, their testimony falls far 
short of the compelling degree of proof. 
Thus we find it extremely difficult on the 
material on the record to hold that the 


charge of corrupt practice levelled 
against the appellants is made out. Ac- 
cordingly we allow the appeals and set 


aside the impugned judgment and order 


but leave the parties to bear their cwn > 


costs. 
Appeals allowed. 
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Employees State Insurance Ac 
(1948), Ss. 2 (9) (as amended by Act 4: 
of 1966), 2 (12), 38 and 39 — Employee 
= Definition of — Employees working ix 
Zonal and Branch Offices of Factory — 
Whether covered: by provisions of the 
Act — (1957) 1 Lab LJ 267 (Bom) ane 
AIR 1961 Mad 176, Held no longer goo« 
law in view of Amendment Act 44 œ 
1966, 

An employee may be working withia 
the factory or outside the factory or mat 
be employed for administrative purposes 
or for purchase of raw materials-or fœ 
sale of the finished goods, all such en» 
ployees are included within the definitioa 
of “employee” in S. 2 (9) of the Acu 
Therefore the persons employed in tha 
Zonal Offices and Branch Offices of a fac 
tory and concerned with the administre- 
tive work or the work of canvassing sab 
would be covered by the provisions of ths 
Act. (Para 13 

After the amendment to S. 2 (9) intre 
ducing the inclusive definition of tka 
word “employee” enacted by Act 44 cf 
1966 which came into force on 28-1-1964, 
work connectec with the administraticna 
of the factory, the purchase of rev 
materials and the distribution or sale cf 
products are brought within the scope ef 
the definition. After the amendmert 
therefore the plea that employment in 
connection witk the administration of tke 
factory or with the purchase of raw 
materials or distribution or sale of pre- 
ducts cannot be contended to be as nat 
falling within the definition. (Para 1) 

The provisions of Ss. 2 (9), 2 (12), -8 
and 39 do not warrant the restricted 
interpretation zhat in order to bring en 
employee within the scope of the Act, Le 
should not only be an employee withn 
the meaning of S. 2 (9) of the Act bat 
also that he should be an employee of a 
factory as defined in.S, 2 (12) of the A't. 
Under S. 39 of the Act the contributisn 
is payable in respect of an employee and 
is not confined only to employees actuel- 
ly working in factories. So also the words 
“employed in factories” in S. 38 do rət 
mean the persong employed in factor=s 
only but also include persons employ=d 
in connection with the work of the fec- 
tory. The employees that are required to 
be insured uncer the Act are not restri t- 
ed only to those employed in factors 


defined under Section 2 (12) of 
the Act. (19E7) 1 Lab LJ 267 (Bom) 
and AIR 1961 Mad 176, Held 


no longer good law in view of Amerd- 
ment Act 44 of 1966; AIR 1967 SC 1354, 


Hyderabad Asbestos v. Employees Insurance Court [Prs. 1-2] S. C. 357 
‘Rel. on‘ 1976 Lab IC 868 (Andh Pra), W. A. 


No. 286 of 1976, D/- 21-6-1976 (Andh 
Pra) and Matter No. 631 of 1973, D/- 9-11- 
1976 (Cal) and W.Ps. 144 to 149 and 
331 of 1971, D/- 14-10-1976 (Mad), Ap- 
proved. (Paras 12, 13) 
Cases Referred: Chronological Paras 
1976 Lab IC 868 (Andh Pra) 13 
(1976) W. Ps. Nos. 144-149 and 331 of 


1971, D/- 14-10-1976 (Mad) 13 
AIR 1967 SC 1364 9 
AIR 1961 Mad 176 10, 11 
(1957) 1 Lab LJ 267 (Bom) 10, 11 

In C. A. No. 652 of 1976: Mr. Sachin 
Choudhary, Sr. Advocate (Mr. Naunit 
Lal, Advocate with him), for Appellant 


In C. A. No. 1314 of 1977: Mr. Shanker 
Ghose, Sr. Advocate (Mr. D. N. Gupta, 
Advocate with him), for Appellant; In 
C. A. No. 900 of 1977: Mr. 
Naunit Lal, Mr. Kailash Vasudev and 
Miss Manju Jetley, Advocates, for Appel- 
lant; Mr. G. B. Pai, Sr. Advocate (M/s 
O. C. Mathur and D. N. Mishra, Advo- 
cates with him), for Intervener — Voltas; 
Mr. Sachin Choudhary and Mr. Anil 
Diwan, Sr. Advocates (M/s O. C. Mathur 
and D. N. Mishra, Advocates with him), 
for Intervener — Hindustan Lever; M/s 
O. C. Mathur, D. €. Shroff and D. N. 
Mishra, Advocates, for Intervener Rallis 
India Ltd. Mr. Anil Diwan Sr. Advocate 
(M/s. D. C. Shroff, O. C. Mathur Advo- 
cates with him), for Intervener Merck 
Sharp and Dohme of India; M/s. D. C. 
Shroff and I. N. Shroff. Advocates, for 
Intervener I. C. I. (India) (P) Ltd. M/s 
S. N. Kacker, Sol. Genl. (M/s K. N. Bhat 
and Girish Chandra, Advocates with him), 
for Respondent No 2 in C. A. No. 652 of 
1976 and Respondents in C. A. Nos. 1414 
and 909 of 1977. 


KAILASAM, J.: — These appeals raise 
the same question of law and may be 
dealt with together and can be disposed 
of by a common judgment, 

2. Civil Appeal No. 652 of 1976 is 
filed by the Hyderabad Asbestos Cement 
Products Ltd. by certificate granted by 
the High Court of Andhra Pradesh by an 
order dated 2nd April, 1976. The appel- 
lant company is a factory situated at 
Sanatnagar where Asbestos sheets are 
manufactured. The company has Zonal 
Sales Offices in various States and in the 
State of Andhra Pradesh they have such 
Zonal Offices at Vijayawada and Visha- 
khapatnam. We are concerned with the 
Vijayawada Zonal Office. There are em- 
ployees in the Zonal Office who do the 
work of canvassing for the sale of pro- 
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ducts: manufactured im the factory located 
at: Sanatnagar. It is. contended that the 
Zonal Offices: are establishments and ere 
not: factories and as; such. do not fall 
within the: scope: of the Employees” State. 
Insurance: Act, 1948. The High Court: 
negatived the. contention of the appellant. 


8. Civil Appeal. No: 900) of 1977 is By 
a certificate granied by the Andhra Pra- 
desh High Court to the appellants, M's. 
Foods, Fats & Fertilisers: Ltd, Tadepali< 
‘gudem, West Godavari District. The ap- 
pellant is having a factory at Tadepalii- 
gudem in West. Godavari District where 
rice bran. oil, alvitone and cattle food 
etc. are. being, manufactured. The appel- 
lant is also: having, an administrative and. 


export: office at No..115-B. N. S. C. Bose . 


Road,. from. where rice. bran, textile yarn 
etc.. are exported te foreign countries. 
The administrative: work is also. carried 
on. in the Madras. office im relation to the 
business. of the company. Ik was contend= 
ed. that the. emplcyees af the company at 
the Madras office are: not. employees 
under the Employees’ State Insurance 
Act, 1948: The High. Court. of Andhra 
Pradesh following. its decision in W. P. 
No.. 2907 of 1974: (1976 Lab IC 868 
(Andh Pra),) against. which Civil Appeal. 
No. 652. of: 1976: is preferred, dismissed 
the petition. and. granted. a certificate, 


4.. Civil Appeal. No.. 1314 of 197% is an 
appeal by M/s. Union Carbide (India): 
Ltd. against. the decision of a Bench cf 
the: Calcutta High. Court in Matter No. 631 
of. 1975. by special leave granted by this 
Court. The eppellant is a public limited: 
company carrying on business in the 
manufacture and. sales: ef diverse consu~ 
mer products such as finished batteries, 
flashlights, Arc-carbons, Chemicals, and 

. Plastics and also in pesticides and proces- 
sing, and export of shrimp. For carrying 
on the business: of the company the com- 
pany operates’ factories. all over ` Indiz. 
Hight of the manufacturing units’ have 
been placed’ under the Calcutta General 
Office. which is situate at 1-Middleton 
Street, Calcutta.. According to the appel- 
lant,. the Calcutta General Office of the 
company is concerned with. Managing the 
affairs of the company’ in general and 
with laying down the broad policies in 
respect of the business. of the eight fac- 
tories. and falls within. the meaning of 
West Bengal’ Shops & . Establishments 
Act. The High Court rejected the plea o= 
the. appellant holding that the employees 
in question fall under the Employees” 
State Insurance Act. 


A.L R. 


5. Apart from the three appellants, 
several companies, Voltas Ltd., Hindus- 
tan Lever Ltd, Rallis India Ltd., Merck 
Sharp and Dohme of India Ltd., and 
Indian Chemical Industries were all per~ 
mitted to appear as interveners. 

6. The main contentions that were puf 
forward in these appeals are that the Act 
maintains a distinction between a factory 
and an establishment and that the Zonal 
Offices and Branch Offices with which 


- We are concerned in these appeals are in the 


nature of establishments and cannot be 
brought within the purview of factories. 
It wag next contended that in order to 
bring anemployee within the scope of the 
Employees’ State Insurance Act, he should 
not only be an employee within the 
meaning of S. 2 (9) of the Act but also 
that he should be an employee of a fac- 
tory as defined in S. 2 (12) of the Act. 
It was submitted that the scheme of the 


Act and particularly the charging section, _ 


S. 38, would indicate that the Act was 
intended to cover only employees in fac- 
tories and not employees who are con~ 
nected with the work of the factory. . 


7. For appreciating the contentions of: 


the appellants it is necessary to. set out 
the relevant provisions of the Employees’ 
State Insurance Act. The object of the 
enactment is to provide for certain bene- 
fits to employees in case of sickness, 
maternity and employment injury and to 
make provision for certain other matters 
in relation thereto. Section 1, sub-s, (4) 
provides that the Act shall apply, in the 
first instance, to all factories (including 
factories belonging to the Government) 
other than seasonal factories. Section 1(5) 
provides that the appropriate Govern- 
ment may in consultation with the Cor- 
poration and where the appropriate Gov- 
ernment is a State Government, with the 
approval of the Central Government, 
after giving six months’ notice of its 
intention of so doing by notification in 
the Official Gazette, extend the provi- 
sions of this Act or any of them, 
to any other establishment or class 
of establishments, including commer- 
cial, agricultural or otherwise. While 
sub-s, (4) to 5. 1 provides that the Act 
shall at the first instance apply to all 
factories other than seasonal factories, 
sub-s. (5) empowers the Government 
after giving six months’ notice by notifi- 
cation in the Official Gazette to extend 


.the provisions of the Act to any esta- 


blishment or clasg of establishments. 
Before the Act is made applicable to an 


establishment the procedure envisaged 


ar 
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under sub-s, (5) will haye to be followed. 
It is admitted zhat the Government hare 
not issued any notification as provided m 
sub-s, (5) and therefore the Act is nat 
made applicable to any establishmerd. 
The plea on bahalf of the appellants -s 
that in the cireumstances the word “en- 
ployee” should only be confined to er- 
ployees who are employed in factori:s 
and not to employees who are employsd 
in establishments, The submission is that 
employees in Zonal Offices for sale f 
manufactured goods and employees -n 
administrative offices are not employees 
of the factory. 

8. Section 2 
as follows: . 

“employee” means any person employ-d 
for wages in or in connection with tse 
work of a factory or establishment <o 
which this Act applies and— 

(i) who is directly employed by tae 
principal employer on any work of or 
incidental or preliminary to or conned- 
ed with the work of the factory or esta- 
blishment, whether such work is done wy 
the employee in the factory or establiso- 
ment or elsewñere; or 

(ii) x x x xX 

(iii) whose services are temporaraly 
lent or let on hire to the principal en- 
ployer by the person with whom the per- 
son whose services are so lent or let an 
hire has entered into a contract of ser- 
vice ; 
and includes any person employed fr 
wages on any work connected with the 
administration of the factory or esta- 
blishment or any part, department 3r 
branch thereof or with the purchase of 
raw materials for, the distribution or 
sale of the products of, the factory or 
establishment; but does not ere , 

x 


x x 
The definition as it étigineily stood 
under cl. (i) applied to a person empley~ 
ed for wages by a person directly em- 
ployed by the principal employer on ary 
work of, or incidental or preliminary to 
or connected with the work of the fee- 
tory or establishment, whether such werk 
is done by tha employee in the factory 
or establishment or elsewhere, By an 
amendment by Act 44 of 1966 the wosds 
“and includes any person employed zor 
wages on any work connected with fhe 
administration of the factory or establish- 
ment or any part, department or brarch 
thereof or with the purchase of rew 
materials for, or the distribution or szle 
of the products of, the factory or esa- 
blishment; but.does not include” for the 


(9) defines “employe=" 


Hyderabad Asbestos v. Emplovees Insurance Court 
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words “but does not include” were added 
to (iii). 

9. The scope of the. word “employee” 
as defined ‘before the amendment came ‘to 
be considered by the Supreme Court in 
Nagpur Electric Light & Power Co., Lia. 
v. Regional Director, Employees ‘State 
Insurance Corporation, Ete, (AIR 1967 
SC 1364),-'The company in that case car- 
ried on the work ‘of ‘transforming and 
transmitting electrical energy. There «was 
dispute between ithe company and the 
respondent, Employees’ State Insurance 
Corporation, as to «whether certain em- 


‘ployees of the company like -engineers, 


@raughtsmen, . clerks, accountants, ete. 
were employees within the meaning -of 
S. 2 (9) of the Employees’ State Insurance 
Act. ‘The Court held that all the emplx- 
yees of the disputed categories Clerk: or 
otherwise were employed sin connection 
with the work of the factory, that cis to 
say, with the work of transforming and 
transmitting slectrical power, and that 
a person doing non-manual work can be 
an employee if he is employed in canner- 
tion with the work of the factory and 
the duties of the administrative staff are 
also directly connected within the «work 
of the factory, ‘The Court also held that 
few employees who worked outside tke 
factory but whose duties were connected 
with the work of the factory were err 
ployees within the meaning of 5. :2 (9) (i). 
Discussing the scope of the definition of 
the word “‘employee” the Court held that 
the assistant engineers, supervisors, ‘slec- 
tricians and overseers are engaged ‘in the 
erection and maintenance of the electri- 
city supply lines connected with trans- 
mission of power. The cable Jointer, 
mistries, linemen, coolies and wiremen 
are employed for inspection of the sup- 
ply lines, digging pits, erecting poles for 
laying distribution mains -and service 
lines...... The attendants in-charge .of ‘the 
sub-stations look after ‘the transfozma- 
tion and transmission of power. ‘The 
motor drivers and :cleaners are emyiloyed 
for carrying materials and tower Lad- 
ders in trucks for maintenance of the 
supply lines.....The telephone operators 
attend to the telephone calls for all the 
departments. The menial staff is required 
to do miscellaneous work including the 
cleaning of the office compound. The 
motor ear staff is employed to look after 
the cars employed in the administration 
section, All these employees, clerical wor 
otherwise, are. employed in connection 
with the work of the factory, that is to 
say, in connection with the work .of 
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transforming and transmitting electrical 
power.” The Court proceeded to observe 
thai few employees who work outside the 
factory have their duties connected with 
the work of the factory. The law there- 
fore is clear that any employee who is 
connected with the work of the factory 
would be an employee under Sec. 2 (9) 
whether he works within the factory 
or outside its premises. 


10. The question arose whether the 
employees whose work was to sell tke 
products of the factory would be called 
employees of the factory and as to whe- 
ther persons employed purely on the ad- 
ministrative side of the Mills and sale 
of finished goods could come within the 
purview of the definition of “employee” 
under S. 2 (9) of the Act. In (1957) 1 
Lab LJ 267 (Bom), Employees’ State 
Insurance Corporation, Bombay v. Raman 
(Chittur Harihar Iyer), Gajendagadkar, J., 
as he then was held that to satisfy the 
requirements of S. 2 (9) (i) it must be 
shown that the employee was employed 
in any work of, or incidental or prelimi- 
nary to, or connected with, the work cf 
the factory. As in the case of the factory 
in tne present case the work “began witn 
the collection of raw materials and end- 
edwiththe production of finished articles, 
it would be difficult to accede to the argu- 
ment that the work of selling the pro- 
ducts of the factory was connected with 
the work of the factory. The work of sel- 
ling cannot be said to be incidental or 
preliminary to the work of the factory.” 
In Employees’ State Insurance Corpora- 
tion v. Ganpathia Pillai, AIR 1961 Mad 
176, a Bench of the Madras High Court 
considered the question whether persons 
employed in Managing Agent’s Office 
not connected with manufacturing pro- 
cess or with work of factory can be 
deemed to be employees liable for con- 
tributions under the Employees’ State 
Insurance Act. Chief Justice Rajamannar 
held following the decision of the Bom- 
bay High Court reportéd in (1957) 1 Lab 
LJ 267 (supra) thet only persons who are 
in some manner or other connected with 
the manufacturing process can be said to 
be employees within the meaning of the 
definition. Adverting to the words 
“incidental or preliminary to” the learned 
Judge held that both the words have to 
be understood in conjunction with the 
work of the factory. Accepting the affida- 
vit filed on behalf of one of the respon- 
dents that he was not attending to the 
accounts of the factory and that his work 
wag confined tp the accounts of the 


~ 


managing agent’s office, the learned Judge 
held it cannot be said in any sense that 
he was employed in any work incidental 
or preliminary to the work of the factory. 

11. The amendment to S. 2 (9) intro- 
ducing the inclusive definition referred 
to above was enacted by Act 44 of 1966 
which came into force on 28-1-1968. It 
may be noted that the decisions of the 
Bombay, (1957) 1 Lab LJ 267 (Bom) and 


the Madras (AIR 1961 Mad 176) High 
Courts referred to above (supra) were 
rendered before the amendment was 


introduced and it appears the amendment 
was introduced for the purpose of cover- 
ing cases which were held to be outside] : 
the scope of S. 2 (9) by the two decisions. 
The amended section includes any person 
employed for wages on any work connec- 
ted with the administration of the factory 
or any part, department or branch thereof 
or with the purchase of raw materials or 
for the distribution or sale of products of 
the factory. It will be seen that the work 
connected with the administration of the 
factory, the purchase of raw materials 
and the distribution or sale of products 
are brought within the gcope of the de- 
finition. After the amendment therefore 
the plea that employment in connection 
with the administration of the factory or 
with the purchase of raw materials or 
distribution or sale of products cannot be 
contended to be as not falling within the 
definition. 


12. The contention of the learned 
counsel for the appellants is that the 
word “factory” is confined only to per- 
sons who are employed with the manu- 
facturing process. The definition of the 
word factory is as follows:— 

“ “factory” means any premises includ- 
ing the precincts thereof whereon twenty 
or more persons are employed or were 
employed for wages on any day of the 
preceding twelve months, and in any part 
of which a manufacturing process is be- 
ing carried on with the aid of power or 
is ordinarily so carried on but does not 
include a mine subject to the operation 
of the Mines Act, 1952 or a running 
shed;” 


The word factory is confined to the pre- 
mises including the precincts thereof 
where the manufacturing process is car- 
Tied on. The submission on behalf of the 
appellants is that an employee of the fac- 
tory should not only be an employee fall- 
ing within the definition of the word 
“employee” but also an employee of the 
factory i e. of a factory ag defined in 
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S. 2 (12). In support of their plea refez- 
ence was made to S. 38 of the Act which 
requires that all employees of the facte- 
ries should be insured, Section 38 lars 
down that ail employees in factories, or 
establishments to which this Act appli2s 
shall be insured in the manner provided 
by this Act. It was submitted that to fell 
within the charging S. 38 employe2s 
should be employees in factories and not 
employees connected with the work f 
the factory. Anil Dewan appearing Dr 
the Indian Chemical Industries submitted 
that the words “employees in factories” 
are significant and that only employees 
who are employed in the factory are re- 
quired to be insured and not employees 
who are employed in connection with the 
work of the factory. The learned counsel 
proceeded to point out that the amend- 
ment is confined only to persons employ- 
ed on any work connected with the ad- 
ministration and not employed in the fec- 
tory and submitted that the applicability 
should be strictly confined to the em- 
ployees in factories. The contention fut 
. forward, it was pleaded, is more reascn- 
able as the Act throughout maintains a 
distinction between factory and establish- 
ments and it is against the tenor of the 
Act to bring employees in establishmerts 
within the meaning of employees of the 
factories. The learned counsel also poirt- 
ed out that in various firms the employees 
themselves are against their being inclid- 
ed within the scope of the Act and the 
resultant position will be that as between 
two establishments which are functioning 
under the same conditions one establish- 
ment which is connected with the sale 
of finished product of the factories will 
come within the scope of the Employees’ 
State Insurance Act whereas the other 
establishment would be outside the pur- 
view of the Employees’ State Insurance 
Act. On a careful consideration of S. 2 +9), 
S., 2 (12), 5.38 and S. 39 we are unable to 
accept the restricted interpretation sought 
to be put upon the words “employees 
in factories.” Even before the amend- 
ment the word “employee” included pər- 
sons connected with the work of the fac- 
tory. The Supreme Court has laid down 
that a person employed in connect.on 
with the work of the factory would tall 
within the definition as it stood before 
the amendment and it may not be open 
to the learned counsel to contend that it 
is only employees that are employed in 
the factory that would fall within -he 
definition. The definition before -he 


amendment as well as after the amerd- 
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ment would include not only persons em- 
ployed in the factory but also in connec- 
tion with the work of the factory. See- 
tion 39 of the Act makes the position clear. 
It provides that the contribution payable 
under the Act is in respect of an em- 
ployee. It is not confined only to em- 
Ployees in factories. We see no justifica- 
tion for reading the words employees in 
factories in S, 38 as meaning persons em- 
ployed in factories only. We are unable 
to accept the contention that the emplo- 
yees that are required to be insured 
under the Act are only those employed 
in factories defined under S. 2 (12) of the 
Act. 


13. It was submitted that the test as 
to whether an employee is an employee 
“in a factory” is the test of not physical 
presence or absence outside the precincts 
of the factory but the test is whether he 
is under the control of the factory and is 
on the factory wage roll, or other similar 
tests. We are unable to accept the conten- 
tion for on a reading of the relevant sec- 
tions it is clear that the word "employee" 
would include not only persons employ2d 
in the factory but also persons con- 
nected with the work of the factory, The 
employee may be working within the 
factory or outside the factory or may 
be employed for administrative purposes 
or for purchase of raw materials or for sele 
ofthe finished goods all such employees 
areincluded within the definition of ‘tem- 
ployee”. A recent decision of the Bench 
of the Madras High Court in W.Ps. 144- 
149 and 331 of 1971 dated 14th October, 
1976 (Mad) has also taken a similar view. 
We agree with the view taken by the 
judgments of the Andhra High Court and 
of the Calcutta High Court and dismiss 
these appeals with costs. 

Appeals dismissed. 


V. Venkayya 
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Hindu Succession Act (30 of 1956), 
S. 14 (1) (2) — Widow put in possession 
of certain joint family property in lieu 
of right to maintenance Effect of 
S. 14 (1). L. P. A. No. 9 of 1971, D/- 
29-12-1971 (Andh Pra), Reversed. 

Where a widow was placed in posses- 
sion of certain joint family property in 
lieu of her right to maintenance, her 
right to the property in question be- 
came enlarged into an .absolute estate 
under S. 14 (1). L. P. A. No. 9 of 1971, 
D/- 29-12-1971 (Andh Pra), Reversed; 
AIR 1977 SC 1944, Rel. on. (Paras 3, 5) 


Anno: 3 AIR Manual, Hindu Succes- 
sion Act, S. 14 N. 4. 
Cases Referred: 
AIR 1977 SC 1944:.(1977) 3 SCC 99 5 


KAILASAM, J.:— This appeal arises 
by special leave granted by this Court 
against the judgment and decree dated 
December 29, 1971 by the High Court of 
Anchra Pradesh in L. P. A. No. 9 of 1971. 
The appellant in this Court is the plain- 
tiff. He filed the Suit No. O. S. 3 of 1963 
against the respondents for recovery of 
possession of the plaint schedule pro- 
perties with past and future mesne pro- 
fits, 


2. One Dhara Suryanarayana and 
Nageswarudu were brothers and were 
members of a joint Hindu family. Surya- 
narayana died in 1896 leaving behind his 
widow Kutumbamma. The joint family 
owned 80 acres of wet land at ‘the time 
of his death. Subsequently, Nageswa- 
rudu put Kutumbamma in possession of 
the suit schedule properties in lieu of 
her maintenance, in 1897. On September 
29, 1956 Kutumbamma registered a. will 
in favour of the appellant bequeathing 
him the suit lands and. died in 1959. 
Nageswarudu’s .son Venkata Subrah- 
manya Sastry issued a registered notice 
dated November 12, 1958 asserting that 
Kutumbamma was not entitled to the 
suit property absolutely. Kutumbamma 
replied denying the allegation. After the 
death of Kutumbamma, Venkata Subrah- 
manya Sastry issued a notice to the ap- 
pellant. The appellant replied on Decem- 
ber 12, 1959. The second respondent is 
the tenant who expressed his prepared- 
ness to pay the rent'and the possession 
to the true owner. The appellant prefer- 
ted a claim before the Tenancy Tribu- 
nal for eviction of the tenant. Venkata 
Subrahmanya Sastry transferred the suit 
property in favour of his two sons on 
December 30, 1959 and they sold it to 
the first respondent. The first respon- 
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dent in collusion with the tenant, the 
second respondent, obtained a decree 
against the latter restraining him from 
interfering with first respondent’s pos- 
session. The appellant was not made a 
party to these proceedings. The present 
suit was filed by the appellant against 


the respondents for recovery of posses- .- 


sion. The respondents contested the suit 
contending that Kutumbamma was given 
only a life interest in the suit property 
and the allegation of execution of settle- 
ment deed without her knowledge was 
denied. The second respondent also sup- 
ported the first respondent and contend- 
ed that the will executed by Kutumb- 
amma was not true and that the main- 
tenance deed gave only a life interest 
and that Kutumbamma could not assert 
any absolute title to the property. 

3. The trial court held that the will 
executed by Kutumbamma was true and 
valid and that Kutumbamma had a right 
to be maintained out of the family pro~- 
perties and the deed of maintenance was 
executed in recognition of that right. Jt 
also held that the right of the widow 
became enlarged into an absolute estate 
under S. 14 (1) of the Hindu Succession 
Act, 1956. The respondent took up the 
matter in appeal to the High Court of 
Andhra Pradesh, The only contention 
raised by the respondents was that the 
maintenance deed fell within the ambit 
of S. 14 (2) and not under S. 14 (1) of 
the Hindu Succession Act and therefore 
Kutumbamma’s estate was not enlarged. 
The learned single Judge held that the 


deed fell within the ambit of sub-sec. (2) 


of S. 14 and Kutumbamma’s estate was 
not enlarged. 

4. The appellant took up the matter 
on Letters Patent Appeal and the Divi- 
sion Bench confirmed the judgment of 
the single Judge and dismissed the 
appeal. The petition for the grant of a 
certificate was rejected by the High 
Court and thereupon the appellant. pre- 
ferred a petition for special leave to this 
Court which was granted. 


5. The only point that arises for con- 


sideration is whether the main- 
tenance deed by which Kutumb- 
amma was given life interests þe- 


came enlarged conferring on her abso- 
lute title under S. 14 (2) of the Hindu 
Succession Act, 1956. When the property 
was in the possession of Kutumbamma 
the Hindu Succession Act, 1956, came 
into force. The question that has been 
raised is fully covered by a recent deci- 
sion of this Court in V. Tulasamma v. 
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Sesha Reddy Oead) by L. Rs. (1977) 3 
SCC 99: (AIR 1977 SC 1944) Mr. Lalit, 
the learned counsel for the respondent, 
submitted that the question is of great 
importance and the decision needed re- 
consideration by a larger Bench. We 
heard the learned counsel at some length 
but we do not find any reason for direci- 
ing the matter to be posted before a 
larger Bench. The question of law hes 
been fully considered and with respect 
following the decision we allow the ap- 
peal. We set aside the judgment of the 
High Court to restore the judgment ard 
decree of the trial Court. In view of the 
fact that the question was finally settled 
only after this appeal. had been filed 
there will be no order as to costs. 


Appeal allowed. 
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Bishan Lal Gupta, Petitioner v. 
The State of Haryana and others, 
Respondents. 


Petition for Special Leave to Abp- 
peal (Civil) No. 3818 of 1976 D/- 
12-1-1978. : 


(A) Constitution of India, Art. 311 
(2) — Probationer — Termination — 
Prior inquiry to determine suitaki- 
ay to continue in service — Nature 
of, 


Where the intention behind an in- 
quiry against a probationer was not 
to hold a full departmental trial to 
punish but a summary inquiry to 
determine only suitability to cona- 
tinue in service of the probationsr 
Sub-Judge and the probationer was 
given ‘ample opportunity to answer 


in writing whatever was alleged 
against him in show cause notices, 
the innocuous order of termination 


following such summary inquiry 
could not be said to be an order of 
punishment which entitled him toa 
full-fledged departmental enquiry 
contemplated by Art. 311. If, in such 
a case, the innocuous order involved 
some reflection on the capabilities of 
the probationer, it could not be help- 
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law discussed, (Paras 8, 10) 

There should be at least some dif- 
ference, as to the nature of or the 
depth of the inquiry to be held, as 
between a probationer whose services 
can be terminated by a notice and a 
confirmed Govt. servant who has a 
right to continue in service until he 
reaches a certain age, It is true that 
neither can be “punished” without a 


formal charge and inquiry. But, a 
less formal inquiry may be suffici- 
ent to determine whether a proba- 
tioner, who has no fixed or fully 


formed right to continue in service 
(treated in the eye of law as a case 
of “no right” to continue in ser- 
vices), should be continued. A con- 
firmed Govt. servant’s dismissa] or 
removal is a more serious matter. 
This difference must necessarily be 
reflected in the nature of the inqui- 
ries for the two different purposes 
(Para 17) - 

Anno. AIR Comm. Constn. of India 
(2nd Edn.), Art. 311, N, 13 (S). 

(B) Constitution of India, Art. 136 
— Termination of probationer’s ser- 
vices — Interference by Supreme 
Court in appeal by special leave. 


Where a probationer’s services are 
terminated by an innocuous order 
after holding summary inquiry only 
for determining his suitability to 
continue in service and giving him 
ample opportunity to answer what- 
ever is alleged against him, the 
Supreme Court would certainly not 
interfere under Art. 136 on a mere- 
ly technical plea that the case de- 
served a fuller enquiry. It must be 


shown that such an enquiry could 
serve a useful purpose. The facts 
must indicate that,- if this fuller 
inquiry was held, the Govt. servant 


will be found to be blameless, Other- 
wise, further prolongation of such 
litigation is pointless. (Para 15) 

It is only if patent.facts disclose a 
serious enough infringement of law 
‘as well as indubitably damaging and 
undeserved consequences upon apro- 
bationer that the Courts conscience ~ 
could be so moved as to induce it to 
interfere under Art. 136. If how- 
ever, after going into the particular 
facts and circumstances of a case, 
the court finds, that the inquiry 
conducted and notices given: were in- 
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tended only to arrive at a finding on 
the desirability of continuing a per- 
son in service, and more serious ac- 
tion was not contemplated, it means 
‘that no stigma was intended to be 
cast, It may be that, in some cases, 
the mere form does not indicate the 
exact nature and result of the pro- 
ceeding judged by its nature and its 
effects upon a probationer. To some 
extent the courts are bound to take 
into account what the incontroverti- 
ble evidence disclosed. It may con- 
clude that, even if the reputation cf 
a probationer was to some degree af- 
fected by what took place, yet, -if 
those facts could not reasonably be 
disputed by him, it provided a suf- 
ficient ground for terminating his 
services. - There is, in such cases, no 
injustice. (Paras 14, 16) 


Anno, AIR Comm. Constn. of India 
(2nd Edn.), Art. 136, N. 10. 
Cases Referred: Chronological Paras 


AIR 1975 SC 2292 6, 11 
` AIR 1974 SC 2192: (1975) 1 SCR 
814:1974 Lab IC 1380 5, 11, 13 


AIR 1971 SC 1011: 1971 Lab IC ie 
AIR 1970 SC 158: 1969 Serv LR ae 
AIR 1968 SC 1089: (1968) 2 Serv LR 


701: 1968 Lab IC 1286 6, 11 
AIR 1966 SC 1842 11 
AIR 1964 SC 1854 ‘9 
AIR 1963 SC 1552 ti 14 
AIR 1961 SC 177 m 11 
AIR 1958 SC 36 11 


Mr. G. L. Sanghi, Sr. Advocate 
(Mr. E. C. Agrawala, Advocate . with 
him), for Petitioner; Mr. R. N. Sach- 
they, Advocate (for Nos. 1 and 3) 
and Mr. Hardeo Singh and Mr. R. S. 
Sodhi, Advocates, (for No. 2) for 
Respondents. 


BEG, C. J:.— The Special Leave 
Petition before us arises out ofa 
suit in which a point arose which 
had been referred for decision by a 
learned Judge of the High Court of 
Punjab and Haryana to a larger 
Bench on the ground that it involv- 
ed an important question of law of 
some difficulty. This court issued 


notices to the State of Haryana and, 


other parties and we have heard 
counsel for both sides. Although the 
case does not deserve grant of spe- 
cial leave, we propose to dismiss the 
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petition with a statement of the posi- 
tion which may clarify what seems 
to have troubled the Judges of the 
High Court. ; 

2. The petitioner before us had 
joined the Haryana Civil Service 
(Judicial Branch) as a probationer 
on 8th December, 1966. He was serv- 
ed with a show cause notice on 22nd 
October, 1968, asking him to explain 
certain allegations. He was served 
with another show cause notice on 
18th June, 1969, asking him to ex- 
plain probably the same, or at any 
rate, similar allegations again. Here- 
plied to the first show cause notice 
on 15th November, 1968, and to the 
Second on 4th July, 1969. The High 
Court considered his explanations 
and found that they were similar 
but belied by documentary evidence 
on record. 


3. The High Court then made a 
recommendation to the State Gov- 
ernment that the services of the ap- 
plicant may be terminated. . 


4 On 19th June, 1969, still an- 
other notice was served upon the ap- 
plicant by the Chief Secretary to 
a Government which stated inter 
alia: 

“It may be noted that both your 
earlier explanations and the one 
which you may submit now in pur- 
suance of this revised notice, will be 
taken into consideration while de- 
termining your suitability for being 
retained in service. The reply to 
this notice should be sent through 
the Registrar. High Court of Punjab 
and Haryana, within the stipulated 
period.” 

5. After considering his further 
explanation the services of the appli- 
cant were terminated by an innocu- 
ously worded order dated 1ith Sep- 
tember, 1969. The submission on 
behalf of the petitioner was that, al- 
though, the order of termination of 
his services was innocuous, he was 
entitled to a fuller enquiry contem- 
plated by Art, 311 of the Constitu- 
tion as he was, in substance, punish- 
ed. The petitioner relies strongly 
upon certain observations of this 
Court in Shamsher Singh v. State of 
Punjab, (1975) 1 SCR 814: (AIR 1974 
SC 2192) which was also the case of 
a probationer whose services had 
been terminated, 
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6. Reliance is placed on behalf of 
the State on: State of Punjab v. 
Sukh Raj Behadur, (1968) 2 Serv LR 
701: (AIR 1668 SC 1089) and Ram 
Gopal Chaturvedi v. State of Madi-ya 
Pradesh, 1969 Serv LR 429: (AIR 
1970 SC 15&) and S. P. Vasudeva v. 
State of Haryana, AIR 1975 SC 2232. 
In the last mentioned case. Alagiri- 
swami J. speaking for the Court, 
observed (at p. 2294): 

“We may in this connection pænt 
out that where an order of revers on 
as in the present case, of a person 
who had no right to the post, des 
not show ex facie that he was beng 
reverted as a measure of punih- 
ment or does not cast any stigma -on 
him, the Courts will not normally go 


behind that order to see if thare 
were any motivating factors behmd - 
that order, Certain cases of this 


Court have taken that view. Certain 
other cases have taken the view tat 
it is open to the Court to go beh-nd 
the order and find out if it was in- 
tended as a measure of punishment 
and if so whether the formalities 
necessary have not been followed. In 
cases where enquiries have been held 
before orders of reversion of a po- 
bationer to his former lower post or 
discharge of a probationer or cis- 
charge from service of a temporary 
Servant were passed, certain decisions 
have taken the view that where he 
enquiry was held in order to fnd 
out the suitability of the official cm- 
cerned the order would not be vitzat- 
ed. In certain other cases it as 
been held that the enquiry was held 
with a view to punish and asthe ən- 
quiry did not satisfy the require- 
ments of Art. 311 the punishment 
was bad.” È 

It was also pointed out (at p. 2295 
of AIR) 

“After all no Government servant, 
a probationer or temporary, will be 
discharged or reverted, arbitrar-ly, 
without any rhyme or reason. If che 
reason is to be fathomed ‘in all cesses 
of discharge or reversion, it will be 
difficult to distinguish as to which 
action is discharge or reversion sm- 
pliciter and which is by way of 
punishment, The whole position in 
law is rather confusing. We think it 
is time that the whole question was 
considered de novo and it would be 


‘as a Sub-Judge. 
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better for all concerned and avoid a 
lot of avoidable litigation if it should 
be held that the reversion of a pro- 
bationer, from a higher to a lower 
post, or the discharge of a proba- 
tioner, or the discharge from service 
of a temporary servant cannot be 
questioned except on the basis of 
mala fides in the making of the 
order.” 


7. In our opinion, the confusion, if 
it is there, could be cleared up by 
considering what was exactly found, 
on facts, by the Court in each case. 


8. It appears from the detailed 
findings given by the Trial Court 
upon issues of fact in the case be- 
fore us that the petitioner was given 
a reasonable opportunity to be heard 
in reply even assuming that his ser- 
vices had been terminated for faults 
found with his conduct in the course 
of either performance of his duties 
or relating to other matters relevant 
for assessing his suitability to serve 
He had ample op- 
portunity to answer in writing what- 
ever was alleged against him. No 
rule was shown to us to support the 
view that anything more was need- 
ed if the intention was not to hold a 
full departmental trial to punish but 
a summary inquiry to determine only 
Suitability to continue in service. 
The High Court was not satisfied 
with his explanations. Tt is difficult 
to see how a fuller enquiry, as con- 
templated by Art. 311 of the Consti- 


tution, which also only requires a 
“reasonable opportunity of being 
heard” in respect of the charges 


made, could improve his position. It 
may be that, if the petitioner had 
acquired a right to the post and was 
not a mere probationer whose ser- 
vices were being terminated, he 
could have, technically speaking, 
claimed a formally fuller process of 
hearing before he could be punish- 
ed for a fault. But, in the case be- 
fore us, the petitioner had no right 
to continue in service despite ade- 
quate reasons for terminating his 
services, He could, therefore, only 
claim a hearing which was reason- 
ably sufficient and appropriate for 
determining whether there were ade- 
quate reasons to continue him in 
service, even if he could not be re- 
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moved by way of punishment with- 
out a fuller inquiry. 


9. It was observed in Champaklal 
v. Union of India, ATR 1964 SC 1854 
in the case of a temporary Govern- 
ment servant (at p. 1863). 


“The contention on behalf of the 
appellant is that this memorandum 
really amounted to a  charge-sheet 
against the appellant and he was 
asked to give an explanation thereto 
and also to state why disciplinary 
action should not be taken against 
‘him. Stress is laid on the last, sen- 
tence of the memorandum where the 
appellant was asked why disciplinary 
action should not be taken against 
him. It may be conceded that the 
way in which the memorandum was 
drafted and the fact that in the Jast 
sentence: he was asked to state why 
disciplinary action should not be 
taken against him might give an im- 
pression ‘that the intention was to 
hold a formal departmental enquiry 


against him with a view to- punish-. 


ing him. But, though this may ap- 
pear to be so, what is important to 
see is what actually happened after 
this memorandum for -the courts are 


not to go by the particular name 
given by a party to a certain pro- 
ceeding but are concerned with the 
spirit and substance of it in the 
light of what preceded and succeed- 
ed it, It is true that in the written 


statement of the respondent it is 
stated that from December 1953 on- 
wards a departmental: enquiry was 
being conducted against the appel- 
lant, though the written statement 














went on to say that that departmen- . 


pursued as the 
io be 
however 


tal enquiry was not 
evidence -was not considered 
conclusive. In actual fact 


it is not even the case of the appel-. 


lant that any enquiry officer was ap- 
pointed to hold what we have called 
a formal departmental enquiry in 
which evidence was tendered from 
both sides in the presence of the ap- 
pellant. This is clear, from para. 8 
of the plaint in which it is said that 
sOme enauiries appeared to have 
been held after the memorandum of 
December 1953 but were not pursu- 
ed further. It is however clear 
that no formal departmental ‘enquiry 
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as contemplated under Art. 311 (2) 
read with the relevant Central Ser- 
vices Rules was ever held after the 
notice of December 29, 1953, as 
ctherwise the appellant would: have 
taken part in such an enquiry and 


“would have been entitled to cross- 


exaMine witnesses produced against 
him and would also have been entitled 
to lead evidence. It seems therefore 
clear that though this memorandum 
was issued and the appellant: was 
asked therein to-state why discipli- 
nary action should not he taken 
against him, no departmental enquiry 
followed that memorandum and the 








‘matter was dropped.” 





10. We think that the’ position ‘be- 
fore us also is very similar. No full- 
fledged departmental inquiry follow- 
ed any show cause notice. Proceed- 
ings for punishment could be deem- 
ed to have been “dropped.” The only 
result of what happened was an in- 
nocuous order of termination of ser- 
vice without stating any ground fcr 
the termination. If this, in itself, in- 
volved some reflection upon the peti- 
tioner’s capabilities. it cannot he 
helped. It was not undeserved. 
Therefore, there could be no aues- 
tion of injustice. 

11. The Division Bench to which 
the case was referred for „hearing 
considered the rules applicable to 
termination of services of a proba- 
tioner and found that they had been 
fully complied with. It also exa- 
mined cases which laid down tbat 
the form of the order is not decisive 
but the Court can go behind the 
ostensibly innocuous ordér and inves- 
tigate the real nature of the pro- 
ceedings. The ,cases mentioned in 
this connection were: The State of 
Punjab v. Sukh Raj Bahadur (AIR 
1968 SC 1089) (supra) and State 
of Bihar v. Shiva Bhikshuk Mishra, 
AIR 1971 SC 1011. It then relied on 
cases in which the position of a pro- 
bationer had been considered. These 
were: Parshotam Lal Dhingra v. 
Union of India, AIR 1958 SC 26 
State of Orissa v. Ram Narayan Das, 
AIR 1961 SC 177 and Ramendra 
Chandra Banerjee v. Union of India, 
AIR 1963 SC 1552, State of Uttar 


Pradesh v. Akbar Ali Khan, AIR 
1966 SC 1842, State of Punjab Ve 
Sukh Raj Bahadur (AIR 1968 SC 
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1089) (supra); Shamsher Singh v. 
State of Punjab (AIR 1974 SC 2192) 
(supra) and S.: P. Vasudeva v. State 
of Haryana (AIR 1975 SC 2292) 
(supra), The decision in each of 
these cases turned upon its own 
facts, It is only the principle laid 
down which can be binding law. .. 


12. After considering the cases 
mentioned above, the High Court 
reached the following conclusion: 


“The members of the State Judi- 
cial Service sometimes do incur fhe 
displeasure of the 
whom they decide cases. Such liti- 
‘ gants do not spare them and in many 
cases send a large number of com- 
plaints against them to this Court. 
If this Court were to act i:n- 
discriminately on such complaints 
without getting them verified by 
the District and Sessions Judges 
the members of the judicial service 
would be leit with little or no secu- 
rity of tenure, It is precisely or 
this reason that this court usually 
has an enquiry held into the matzer 
before getting the explanation of the 
judicial officer concerned. Sometimes 
allegations of corruption are also 
levelled against judicial officers. Pre- 
liminary enquiries are also held to 
verify such allegations before decd- 
ing whether a full-fledged enquiry 
should be held against the judicial 
officer who is a probationer “or 
awarding him a punishment or his 
explanation should be obtained zor 
deciding whether he should be con- 
tinued in service or not, In the lat- 
ter class of cases the notices issved 
usually mention that explanation 
was being called for taking action 
under Rule 7 (2) appearing in part 
D of the Haryana Civil Service (Judi- 
cial Branch) Rules, 1951, read with 
Rule 9 of the Punjab Civil Servires 
(Punishment and Appeal) Rules 1952. 
Such a mention of the rules gives a 
clear indication to the judicial offi- 
cer concerned that no action to im- 
pose a punishment on him was en- 
visaged, . This is precisely what was 
done in the instant case and the ap- 
pellant cannot contend with any jus- 
tification that his rights under Arti- 
cle 311 (2) of the Constitution have 
been violated.” 


litigants against 
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13. In Shamsher Singh’s case (AIR 


1974 SC 2192) (supra) this Court 
-Said (at p. 2205): . 
“No abstract proposition can be 


laid down that where the services of 
a probationer are terminated with- 
out saying anything: more in the 
order of..termination than that the 
services are terminated it can never 
amount to a punishment in the facts 
and circumstances of the case. Ifa 
probationer is discharged on the 
ground of misconduct. or inefficiency 
or for a similar reason without a 
proper enquiry and without his get- 
ting a reasonable opportunity of 
showing cause against his discharge 
it may in a given case amount to 
removal from service within the 
meaning of Art. 311 (2) of the Con- 
stitution.”. 


14. These observations must we 
think, be meant to cover those cases 
where, even though the probationer 
may have no right to continue in 
service, yet, the order terminating 
his services casts a stigma on his 
name. .This means that the indivi- 
dual concerned must suffer a sub- 
stantial loss of reputation which -may 
affect his future prospects. In that 
case justice requires a fuller hear- 
ing. If. however, after going into 
the particular facts and circumstan- 
ces of a case, the Court finds, as 
seems to be the position in the case 
before us, that the enquiry conduct- 
ed and notices given were intended., 
only to arrive at a finding on the 
desirability of continuing a person in 
service, and more serious action was 
not contemplated, it means that no 
stigma was intended. to be cast. It 
may be that, in some cases, the mere 





. form does not indicate the exact na- 


ture and result of the proceed- 
ing judged by its nature and 
its effects ‘upon a probationer. 
To some extent the courts are 
bound to take into account what 
the incontrovertible evidence dis- 
closed. It may conclude that, even if 
the reputation of a probationer ‘was 
to some degree affected by what 
took place yet, if those facts could 
not reasonably be disputed by him, it 
provided a sufficient -ground for ter- 
minating his services. There is, in 
such cases, no injustice. 
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15. This Court would certainly 
not interfere under Art. 136 of the 
Constitution on a merely technical 
plea that the case deserved a fuller 
enquiry. It must be shown that 
such an enquiry could serve a use- 
ful purpose. The facts must indicate 
that, if this fuller inquiry was held, 
the Govt, servant will be found to 
be blameless. Otherwise, further 
prolongation of such litigation is 
pointless. 


16. It is impossible to lay down 
propositions which are so clear cut as 
to cover every conceivable case. In- 
deed, an attempt to do so may make 
the law too rigid. It is only if pa- 
tent facts disclose a serious enough 
infringement of law as well as indu- 
bitably damaging and undeserved 
consequences upon a petitioner that 
the Court’s conscience could be so 
moved as to induce it to interfere 
under Art. 136 of the Constitution. 
We are quite certain that this is not 
one of those cases. On this ground 
alone this case could not be one in 
which we could grant special leave to 
appeal, 

17. There is, however, another 
point of view also, already indicated 
above, from which the case could be 
considered. It is that the High Court 
held that this was not really acase 
of punishment. On this aspect of 
the case, the High Court rightly 
seems to us to have proceeded on 
the view that there should be at- 
least some difference, as to the na- 
ture of or the depth of the inquiry 
to be held, as between a probationer 
whose services can be terminated by 
a notice and a confirmed Govt. ser- 
vant who has a right to continue in 





service until he reaches a certain 
age. It is true that neither can be 
“punished” without a formal charge 


and inquiry. But, a less formal in- 
quiry may be sufficient, as it was 
here, to determine whether a proba- 
tioner, who has no fixed or fully 
formed right to continue in service 
(treated in the eye of law as a case 
of “no right” to continue in service), 
should be continued. A confirmed 
Govt. servant’s dismissal or removal 
is a more serious matter. This dif- 
ference must necessarily be reflected 
in the nature of the inquiries for 
the two different purposes. We are 
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Satisfied that, on facts found, the 
findings on petitioner’s suitability to 
continue in service were rightly not 
interfered with. It was, in the eye of 
law, not a case of punishment but 
of termination of service simpliciter. 
The petitioner should be thankful 
that a more serious view was nob 
taken of his shortcomings, 
18. Consequently, we dismiss this 
petition. 
Petition dismissed. 
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State of U. P. Appellant v. Lalla 
Singh and others, Respondents. 
Criminal Appeal No. 85 of 1974, 
D/- 28-11-1977. 
(A) Evidence Act (1 of 1872), S. 3 


— Criminal trial — Circumstantial 
evidence — Non-examination of some 
witnesses — Discrepancy in deposi- 


tions — Effect. 


It is a common ground. that the 
villagers are usually reluctant to get 
themselves involved in an occurence 
especially where the accused are des- 
peradoes. Moreover in the instant 
case independant witnesses have been 
examined and the prosecution has 
satisfactorily proved its case. But 
one defect in the evidence of P.W. 1 
is that while in the First Informa- 
tion Report he did’ not state that he 
was an eye-witness to the occurrence 
of the murder of his mother in the 
evidence he claimed to have seen his 
mother being murdered at a distance 
of 20 or 25 paces. This part of the 
testimony is an improvement on the 
story given by P. W. 1 in the First 
Information Report and was rightly 
rejected by the trial Judge. The 
High Court was justified in not ac- 
cepting this part of the story but that 
vould not mean that the entire de- 
gosition of P.W. 1 should be rejected. 
On a consideration of the testimony 
of P.W. 1 it could be said that it 
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was natural for him to have accom- 
panied his father and uncle for th? 
purpose of giving complaint to the 
police station and he is a truthful 
eye-witness. The reasons given by 
the High Court for rejecting his 
testimony are unsound and unaccept- 
able. Without any delay P.W. 1 
went to the police station and lodged 
the complaint giving all the relevart 
facts of the case. The Sessions 
Judge who had the opportunity cf 
seeing this witness had no difficulty 
in accepting his testimony. The res- 
sons given by the High Court are 
totally unacceptable. (Para $) 

Anno: 3 AIR Manual Evi, Act, S. 3 
Notes 30, 37. 

(B) Constitution of India, Art. 125 
— Appeal by special leave against 
acquittal — Interference by Supreme 
Court, Criminal Appeal No. 2915 of 
1972 D/- 25-4-1973 (All) Reversed. 

In an appeal by special leave 
against order of -acquittal passed ky 
High Court the Supreme Court would 
not interfere, if there are not suff- 
cient grounds for doing so, with the 
decision arrived at by the High 
Court. In the instant case the cor- 
clusion arrived at by the High Court 
was speculative and in disregard 
of the evidence and therefore un- 
supportable. Hence the order of az- 
quittal was set aside and the convic- 
tion was restored, Criminal Appeal 
No. 2915 of 1972, D/- 25-4-1973 (AJ) 
Reversed. (Para 15) 


Anno: AIR Comm. Constitution of 
India, (2nd Edn.), Art. 136, N. 11. 

(C) Penal Code (45 of 1860), S. 302 
— Death sentence — Confirmation — 
Offence committed more than six 
years ago — Sessions Judge thouzh 
was not in error in imposing the ex- 
treme penalty justice did not require 
confirmation of the sentence — Sen- 
tence reduced to life imprisonment. 

(Para 18) 

‘Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 302, N. 16. 

Mr. D. P. Uniyal Sr. Advocate (Mr. 
O. P. Rana Advocate with him), or 
Appellant; Mr. D. Mookerjee Sr. Ad- 
vocate (Mr. Parmod Swarup Advo- 
cate with him), for Respondents Nos. 
1, 3 & 4. Nemo for Respondent 
No. 2. 

' KAILASAM. J.:— This appeal is 
by the State of Uttar Pradesh oy 
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special leave against the judgment 
dated April 25, 1973 of the High 
Court of Judicature at Allahabad 
allowing the Criminal Appeal filed 
by the respondents against their con- 
viction and sentence passed by the 
learned Sessions Judge Pilibhit and 
acquitting them of all the charges. 


2. The four respondents were com- 
mitted to the Court of Sessions to 
stand their trial on charges under 
S, 302, Indian Penal Code, relating to 
the murder of three persons, Phool 
Singh, Mukhtar Singh and Srimati 
Jhabbo, on June 18, 1971. They were 
also charged for offences under Sec- 
tion 201, Indian Penal Code, for re- 
moving the dead bodies of these per- 
sons and thereby causing the disap- 
pearance of evidence and screening 
themselves from these offences. 

3. Ram Swarup Singh and Brij 
Raj Singh respondents 3 and 4 are 
brothers. They are the brothers-in- 
law of Lalla Singh, the first respon- 
dent. The second respondent, Bhag- 
wan Singh. is their friend and they 
are all the residents of the same ' 
village. The deceased Phool Singh 
and Mukhtar Singh were brothers 
and the third deceased Smt, Jhahbbo 
is the wife of Phool Singh. The ac- 
cused and the deceased were living 
in the same village. 

4. The trouble arose over the 
children of Lalla Singh, the first res- 
pondent, plucking some unripe ‘Ja- 
man’ fruit from a ‘Jaman’ tree in 
front of the house of the deceased 
on the evening of the day previous 
to the occurrence i.e. June 17, 1971. 
The deceased Smt. Jhabbo, the wife 
of the deceased Phool Singh, asked 
the children not to pluck ‘Jaman’ 
fruit. The wife of Lalla Singh, the 
first respondent. arrived at the spot 
and there was a wordy quarrel be- 
tween the wife of the first respon- 
dent and Smt. Jhabbo. Respondent 
Lalla Singh „and respondent 
No. 4, Brij Raj Singh, came there 
armed with lathis and the latter gave 
some blows to Smt, Jhabbo, There- 
after Brij Raj Singh and Lalla Singh 
left the scene, Brij Raj Singh threa- 
tening her that if a complaint was 
lodged they would kill them. At the 
time of the occurrence the two de- 
ceased Phool Singh and his brother 
Mukhtar Singh had gone to the Ba- 
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zar of Udare. They returned after 
sunset, along with their sister’s son, 
Brijendra Singh, P.W. 7, who had 
gone to the market for the purchase 
of a bull. Smt. Jhabbo told them 
about the occurrence. All of them 
spent the night in the house of the 
deceased and on the next morning 
i.e. 18-6-1971 at about 7 A.M. the 
deceased Phool Singh and Mukhtar 
Singh, Brijendra Singh. P.W. 7, the 
village Chowkidar and Satya Pal 
Singh, the son of Phool Singh start- 
ed for the police station to lodge a 
complaint. When they reached near 
the canal culvert at a place called 
‘Mannia’, the four accused came there, 
Lalla Singh, the first respondent, had 
a spear, Bhagwan Singh, the second 
respondent, and Ram Swarup Singh, 
the third respondent, had ‘Kantas’ 
and Brij Raj Singh. the fourth res- 
pondent, had a ‘lathi’. They sur- 
rounded the two deceased Phool 
Singh and Mukhtar Singh and start- 
ed beating them. P.W., 1, Satya Pal 
Singh and P.W. 7 Brijendra Singh 
and the village Chowkidar saw the 
oecurrence from some distance. The 
occurrence was also witnessed by 
Nawab Singh, Kishore, Moti Teli and 
Babu Nai. Nawab Singh and Kishore 
are P.W, 2 and P.W. 8 respectively. 
After killing Phool Singh and Mukh- 
tar Singh the respondents threw their 
` bodies in the canal and walked away. 


5. Satya Pal returned to his house 
and informed his mother, Smt. 
Jhabbo, of the occurrence. By that 
time the four respondents reached 
the house of. Satya Pal and caught 
hold of Smt. Jhabbo and started 
beating her. They dragged her and 
took her away. Satya Pal ran to a 
village called Manpur and narrated 
the occurrence to Sardar Singh. At 
that time Balwant Singh P.W. 4 came 
there and told Satya Pal that the 
respondents had also killed his mo- 
ther Smt. Jhabbo and thrown the 
body in the river Khandania. Satya 
Pal ran to village Bhadag Kanja to 
the house of his cousin brother-in- 
iaw Lallu Singh and along with him 
went to the police station Bibsanda 
and lodged the First Information Re- 
port at 10 A.M. Chunnu Singh Yadav, 
P.W. 14, who was the In-charge of the 
police station registered the case and 
took up investigation. He along with 


ALR. 


the complainant, Satya Pal, ceme to 
the culvert at Mannia and started 
search for the dead hodies of Phool 
Singh and Mukhtar Singh. At that 
time he took down the statement of 
Satya Pal. At about 1-30 P.M. the 
body of Phool Singh was recovered 
at a distance of 80 or 90 paces from 
the . culvert. Receiving information 
that the body of Smt. Jhabbo was 
lying near the river Khandania he 
proceeded there and recovered her 
body from the bed of the river. He 
prepared the necessary reports and 


` despatched the two bodies for post- 


mortem. He came back to the cul- 
vert of the canal at the village Man- 
nia and prepared the site plan of the 
scene of occurrence. The dead body 
of Mukhtar Singh could not be re- 
covered at thattime, On June 20, 1977 
the dead body of Mukhtar Singh was 
found in the canal, An inquest was 
conducted and the dead body was 
sent for the post-mortem examina- 
tion. The doctor who conducted the 
post-mortem found that all the three 


‘deceased had died as a result of in- 


juries received by them and that the 
injuries inflicted were sufficient to 
cause their death in ‘the ordinary 
course of: nature. l 


6. The four respondents pleaded 
not guilty to the charges. As already 
stated the Sessions Judge found the 
four accused guilty, aschargedby the 
Prosecution. The first respondent 
was sentenced to the extreme penalty 
of law for causing the death of Smt. 
Jhabbo. He was also found guilty 
of causing the death of Phool Singh 
and Mukhtar Singh and sentenced to 
imprisonment for life on each of the 
two counts. The other three respon- 
dents were found guilty of causing 
the death of the three deceased and 
sentenced to imprisonment for life on 
each count. f 


- 7. On appeal by the respondents, 
the High Court found that the evid- 
ence of the eye-witnesses could not 
be accepted and acquitted all the res- 
pondents of the charges. The present 
appeal is by the State of Uttar Pra- 
desh against the order of acquittal 
by the High Court. 


8. The case for the prosecution de- 
pends upon the testimony of the eye- 
witnesses. P.W, 1 Satya Pal, P.W. 2 


| 
| 
i 
Hl 
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Nawab Singh, P.W. 
Singh and P.W. 8 Kishore so far as 
the murders of Phool Singh and 
Mukhtar Singh are concerned. Tke 
evidence of eye-witnesses P.W. 4 
Balwant Sinsh and P.W. 9 Baku 
Singh relates to the murder of Smt. 
Thabbo, We will now refer to the 
evidence of eye-witnesses relating -0 
the murder cf Phool Singh and Mu- 
khtar Singh end the reasons given hy 
the High Court for disbelieving it 
and examine whether those reasons 
can be accepted. 


‘9. P.W. 1 Satya Pal who is the scn 
of Phool Singh and Smt.’ Jhabbo 
lodged the First Information Report. 
He stated thet on the morning of the 
fateful day he went along with the 
two deceased Phool Singh ard 
Mukhtar Singh accompanied by the 
village Chowkidar and Brijendra 
Singh P.W. 7, his cousin brother, 
for the purpose of lodging a com- 
plaint regarding the previous day’s 
occurrence. On the way at Mannia 
village the respondent attacked the 
two deceased and caused their death. 
The High Court found the evidenze 
of P.W. 1 unacceptable on various 
gtounds. Firstly, it was of the view: 
“It is not understandable. that when 


the father and the uncle were pro-. 


ceeding in the accompaniment of the 
Chaukidar and Brijendra Singh his 
cousin-brothes why it was thought 
necessary to take with them’ Satra 
Pal Singh, who was aged about 14-15 
years.” While the High Court re- 
ferred to the explanation of Satya 
Pal that his mother asked him to ac- 
company the party to the police sta- 
ie . 
tion. it found the explanation unac- 
ceptable. It expressed the view that 
as a threat was given on the previ- 
ous evening by respondent Brijendza 
Singh that if anyone gave a com- 
plaint he would. be done to death, it 
is unnatural for P.W, 1 to hare 
accompanied the others for giving the 
complaint at the police station. We 
are unable to appreciate the reason- 
ing of the High Court for coming -o 
the conclusion that P.W. 1 would not 
have accompanied his father ard 
uncle. The explanation of the mo- 
ther is that kecause of the threat she 
. asked her son to go along with his 
father and uncle as it would be sa- 
fer. The second ground on which the 
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evidence of P.W. 1 was rejected by 
the High Court was that when dan- 
ger was apprehended by the deceas- 
ed party they would have certainly 
gone armed with lathis and other 
weapons prepared to face any threat 
that might be given by the respon- 
dents. Here again we are unable to 
appreciate the reasoning. It cannot 
be disputed that Phool Singh and 
Mukhtar Singh did go and while on 
their way met with their death. It 
is also not disputed that they were 
not armed. One other reason given 
by the High Court is that there was- 
no necessity at all ‘for Phool Singh ` 
and Mukhtar Singh to go to the 
police station to lodge a complaint 
as the village Chowkidar was present 
in the village. The reasoning is un- 
sound for there is nothing improb- 
able or unnatural in the aggrieved 
party choosing to go to the police 
Station and lodging a complaint in- 


stead of sending it through the 
Chowkidar of the village. Apart 
from the reasons which are stated 


above the High Court also relied on 
certain discrepancies. in the evidence 
of Satya Pal for rejecting his testi- 


‘mony. One such discrepancy relates 


to the names of persons who were 
present at the time when his mother 
was dragged away from their house. 
In the: First Information Report 
P.W. 1 stated that one Pratap Singh 
Was present while in the eviderce he 
stated that Kaptan Singh was also 
present. As the evidence of the In- 
vestigating Officer P.W. 14 is that 
Pratap Singh is the same person as 
Kaptan Singh and they are not two- 
different persons the High Court 
came to the conclusion that the 
testimony ofthe witness is unreliable. 
We feel that the discrepancy is not 
of any consequence and the High 
Court should not have attached any 
importance- to it. Another reason 
given by the High Court was that 
while the evidence of Satya Pal 
Singh was that his mother was drag- 
ged away there are no marks of 
dragging found on the dead body of 
Smt. Jhabbo. According to P.W. 1 
the deceased Jhabbo was dragged by 
the hand and pushed by the accused. 
Tt is not his evidence that Jhabbo 
fell down and she was dragged along 


the ground. This observation cf the 
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High Court is due to misreading of 
the evidence of P.W. 1. Another 
circumstance pointed out by the High 
Court was that while there were 
other neighbours none of them was 
examined in regard to the occurrence 
of the previous evening or the drag- 
ging of Smt. Jhabbo. It is a com- 
mon ground that the villagers are 
usually reluctant to get themselves 
involved in an occurrence especially 
where the accused are desperadoes. 
Moreover indepencent witnesses have 
been’ examined and the prosecution 
has satisfactorily proved its case. 
But one defect in the evidence of 
P.W. 1 is that while in the First In- 
formation Report he did not state 
that he was an eye-witness to the 
occurrence of the murder of his mo- 
ther Smt. Jhabbo in the evidence he 
claimed to have seen his mother be- 
ing murdered at & distance of 20 or 
25 paces. This part of the testimony 
is an improvement on the story given 
by P.W. 1 in the First Information 
Report and was rightly rejected by 
the trial Judge. The High Court was 
justified in not accepting this part of 
the story but that would not mean 
that the entire devosition of P.W. 1 
should be rejected. On a considera- 
tion of the testimony of P. W. 1 we 
are satisfied that it was natural for 
him to have accompanied his father 
and uncle for the purpose of giving 
complaint to the police station and 
he is a truthful eye-witness. The 
reasons given by the High Court for 
rejecting his testimony are unsound 
and unacceptable. Without any de- 
tlay P.W. 1 went to the police station 
and lodged the complaint giving all 
the relevant facts of the case. The 
searned Sessions Judge who had the 
opportunity of seeing this witness 
had no difficulty in accepting his 
testimony. We eel the reasons 
given by the Higk Court are totally 
unacceptable. . 


10. Brijendra Singh, P.W. 7. is the 
sisters son of Phool Singh and 
Mukhtar Singh. According to this 
witness he met the two deceased at 
the market where he had gone to 
buy bullocks and returned along with 
his uncles to their village and stay- 
ed there as it was dark and heard 
the incident narrated to them by 
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Smt. Jhabbo. His testimony is that 
the next morning he accompanied the 
deceased, the Chowkidar and P.W. 1 
to the police station. While on the 
way he witnessed the occurrence. 
The High Court rejected his testi- 
mony on the ground that he went to 
the -market to purchase bullocks but 
did not buy any on that day and 
even though he stated that he pur- 
chased bullocks subsequently in the 
village he did not produce any re- 
ceipt. It is too much to expect villa- 
gers, buying anything especially 
from persons in the same village, to 
always insist on any receipt being 
given. Another circumstance found 
by the High Court against the testi- 
mony of this witness is that he 
would not have accompanied the de- 
ceased to the police station but would 
have returned in the morning to his 
own village. The High Court also 
adversely commented on his conduct 
after the incident by observing that 
instead of going to the house of the 
deceased he stayed in the village of 
Mannia and returned to his village 
the next day. We do not find any- 
thing unnatural in the witness’s stay- 
ing with his uncles during the night 
as it was late by the time they rea- 
ched the village and in his accom- 
panying them next morning for 
lodging a complaint. The name of 
the witness is mentioned in the First 
Information Report and he was exa- 
mined by the police on the same day. 
Another point that has been made 
by the High Court against this wit- 
ness is that Lalla Singh. the first res- 
pondent, struck Phool Singh with the 
Bhala once and ‘subsequently used 
the stick portion for beating him. 
The High Court was of the view that 
this is most unnatural as the Bhala 
is a sharp-edged weapon and as such 
is not likely to be used as a lathi, 
The medical report disclosed that 
Phool Singh had only one punctured 
wound and we do not see any discre- 
pancy between the evidence of the 
witness and the medical report. In 
fact, the medical report corroborates 
the testimony of P, W. 7. The evi- 
dence ofthis witness wasaccepted by 
the trial Judge and we are of the 
view that the reasons given by the 
High Court for rejecting his testi- 


mony are not sound, 
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11. The other two witnesses to the 
incident are P.W. 2 Nawab Singh 
who is the Sabhapati of village Man- 
nia, and P.W. 8 Kishore who is alsc 
a resident of village Mannia. These 
two witnesses are not mentioned ir 
the First Information Report but 
from their testimony it is clear that 
they are natural witnesses to the 
occurrence and there are no grounds 
for disbelieving their testimony. P.W 
2 stated that. about 7 O’clock in the 
morning when he was going to ans- 
wer the call of nature and while he 
was near the culvert of Mannia he 
heard an alarm raised by the Chow- 
kidar that the accused were bela- 
bouring Phool Singh and Mukhta- 
Singh. He saw the incident and the 
accused chasing P.W. 1 Satya Pa 
Singh. The main reason given br 
the High Court for disbelieving thi: 
witness is that the witness being at 
important personality of the village 
P.W. 1 would not have omitted te 
mention his name in the First Infor- 
mation Report. P.W, 2 as “well as 
F.W. 8 belong to Mannia. The scen- 
of occurrence is different from th+ 
villages in which the deceased ana 
these two witnesses were living. 
Though P.W, 1 knew P.W, 2 there B 
nothing improbable in P.W. 1 no 
mentioning P.W. 2’s name in the. 
First Information Report. It is nc 
necessary that the names of all th2 
eve-witnesses should be mentioned i2 
the First Information Report. P.W. 1 
while narrating the occurrence and 
the part played by the accused alsə 
mentioned the witnesses who accom- 
panied the party and were promÈ 
nent in his mind. The mere non 
mention of the names of the eye 
witnesses will not justify the rejec- 
tion of the evidence of the eye-wit 
nesses. P.W. 2, as already stated, 5 
the Sabhapati of the village anid 
there is no reason why he should 
testify falsely against the accusec. 
No enmity has been proved betwee. 
P.W. 2 and the accused. Moreovez, 
this witness was examined by the 
police on the same day. Equally ur- 
convincing is the reason given by tka 
High Court for rejecting the test- 
mony of P.W. 8, an independent wi~- 
ness and a resident of the villase 
near the scene of occurrence. Accorc 
ing to P.W. 8 he was going to hs 
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sugarcane field when he heard an 
alarm and saw the incident. The 
reason given by the High Court is 
that according to the testimony of 


the witness he heard the alarm 
while he was in the village and 
then left for the scene of occur-. 


rence and not as he would now say 
that while he was on his way to the 
sugarcane field he heard the alarm, 
ran to the scene and saw the oc- 
currence. The scene of occurrence 
is very close to the village and ac- 
cording to the witness he saw it 
from a distance of 20 or 30 paces. 
We do not see any material discere- 
pancy in the evidence. of P. W. 8 
which would warrant its rejection. 


12. On a careful consideration of 
the evidence of the four eve-wit- 
nesses, we do not see any reason at 
al] for rejecting their testimony. The 
trial Judge who had the opportu- 
nity of seeing the witnesses accepted. 
their testimony. The reasons given 
by the High Court for rejecting the 
testimony of the eye-witnesses are 
totally unsound, and unacceptable. 


13. Regarding the murder of the 
third deceased Smt. Jhabbo the pro- 
secution has let in the evidence of 
P. W. 4 Balwant Singh and P. W. 9 
Baba Singh in addition to the testi- 
mony of P, W. 1. We have already 
stated that it is not safe to rely on 
the evidence of P, W. 1 when he 
states that he saw the attack on his 
mother. This version is not given 
in the First Information Report. But 
he did see his mother being dragged 
away by the four respondents which 


is mentioned in the First Informa- 
tion Report. P. W. 4 stated that he ' 
saw the accused dragging Smt. 


Jhabbo by holding her hands. The 
High Court observed that according 
to P. W. 4 the accused fell her on 
the ground and while Brij Raj 
Singh and Ram Swarup Singh 
pressed the feet of Smt. Jhabbo, 
Bhagwan Singh pressed her head 
and Lalla Singh took the Kanta 
from Bhagwan Singh and chopped 
off her head. The High Court found 
the testimony of this witness not ac- 
ceptable because if according to the 
witness Smt. Jhahbbo was dragged 
there would have been abrasions on 
the dead body of Smt, Jhabbe which 
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were not, disclosedi in the post-mer- 
tern. P. W. 4 did not im his tesi- 
meny state that Smt. Jhabbo was 
dragged. along the ground. The wit- 
ness. stated! that: the accused dragged 
Smt. Jhabbo by holding her hands. 
It. was only when she reached the 
spot where she was done fo death 
that she was: pushed down and held 
while the first: respondent severed 
her head, The reasoning of the Hizh 
Court that there would have. been 


abrasions: om the dead: body of Smt.- 


Jhebbo. is due to: misreading of his 
evidence; No: doubt, the case of tae 
witness is. not mentioned im the First 
Information. Report: but this is not a 
sufficient. "ground: for. rejecting his 
evidence. As already pointed out by 
us he: is not a resident: of the villaze 
to which P W. 1 belomgéed and that 
mere omission. im the F, I. R. would 
not justify the rejection of the testi- 
mony ef the witness. 


14. The other eye-witness who 
speaks, about. the murder of Smt. 
Jhabbo is Babu Singl P- W. 9 The 
witness: is the first: cousin of Phool 
Singh and Mukhtar Singh. The rea- 
son given by: the High Court. for not 
accepting his: testimony is that +n 
view of the close relationship: the 
witness would have made an attempt 
- to collect: people and protect Smt. 
Jhabbo from being dragged and 
murdered, We do: not. think H could 
be expected from a witness like P. V7. 
9: to make any attempt to rescue Smt. 
Jhabbo from the hands of four de- 
termined' persons: who were deter- 
mined’ to. murder her. The High 
Court: also: found that the testimony 
of this: witness is unacceptable be- 
cause he is: closely related to the de- 
ceased. The deceased as well as the 
accused! are related as amongst them- 
selves and there is no justification 
for rejection of the testimony of 
PE W, 9 on the ground that he is 
related. to: the deceased. f 

15. On: reading the testimony of 
the eye-witnesses we are satisfied 
that they’ are telling the truth. They 
ave all natural. witnesses and the. 
First Information Report was lodged 
without any delay. The trial Court 
relying. on the testimony of the eye- 


witnesses found the accused guilty 
of the murder of the three 
deceased, The evidence of tke 


A. LR. 
eye-witnesses is convincing and we 
can find no reasonable ground 


for rejecting it. In our opinicn the 
High Court has rejected the evi- 
dence of the eye-witnesses on whol- 
ly unacceptable and flimsy grounds. 


16. We are fully conscious of the 
fact that this appeal is by special 
leave under Art. 136 of the Consti- 
tution ‘and is an appeal against ac- 
quittal. In such a case this Court 
would not interfere, if there are 
not sufficient grounds for. doing so, 
with the decision arrived at by the 
High Court. We are satisfied that 
the conclusion arrived at by the 
High Court is speculative and in dis- 
regard of the evidence and there- 
fore unsupportable. We therefore 
allow the appeal, set aside the 
judgment and order of acquittal pass- 
ed by the High Court and restore 
the conviction of the four respon- 
dents on the various charges .as 
found by the Sessions Judge.. 


17: Regarding the sentence, the 
Sessions Judge has imposed death 


sentence on the first respondent, 
Lalla Singh, for the murder of 
Smt.. Jhabbo as he had — sever- 
ed her head. On the other two 


counts Lalla Singh was sentenced to 
imprisonment for life and as al- 
ready stated the other three res- 
pondents were sentenced to impri- 
sonment for life on each of the 
three counts for causing the death 
of the three deceased. 


18. Mr. Mukherjea, the learned 
counsel for the respondents, submit- 
ted that in the event of this Court 
allowing the appeal by the State 
the question of sentence of the first 
respondent should be considered. The 
trial Judge inflicted the extreme 
penalty on the first. respondent as he 
was found guilty of the most grue- 
some act of cutting the-head of the 
deceased Smt, Jhabbo. While we are 
unable to say that the learned Ses- 
sions Judge was in error in impos- 
ing the extreme penalty, we feel that 
as the offence was committed an 18- 
6-1971 more than six years agc, the 
ends of justice do not require that 
we should confirm the sentence of 
death passed on the first respondent. 
While reducing the sentence of death 
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passed on the first respondent tc 
one of imprisonment for life, we 
confirm the convictions and senten- 
lees imposed on all the accused, by 
the trial Judge.. 


Sentence reduced.. 
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Gupta and others, Respondents. 


Civil Misc. Petition No. 7962 of. 


1977, (Application for intervention) 
in the matter of Civil App. Crl. No. 
1347 (N) of 1977, D/- 16-12-1977. 


(A) Companies Act (1 of 1956), See- 
tions 397, 398, 402, 406, 77, 101 
to 104 — Petition under Sections 
397 and 398 on ground of op- 
pression of minority shareholders 
Appeal to Supreme Court — 
Order of Court directing purchase 
of shares of its members by cow- 
pany and consequent reduction of 
share capital — Order further pro- 
viding for determination of value of 
shares on basis of existing as also 
contingency and anticipated debts, 
liabilities ete. — No notice to credi- 


tors of company before passing ef 
order — Effect. 
Where the order of the Suprerre 


Court passed without notice to cre- 
ditors in terms of consent terms in 
appeal from petition under Ss. 397 
and 398 on ground of oppression of 
minority sharsholders, while directirg 
purchase of shares of members ty 
the company and consequent reduc- 
tion of share capital also provided 
for determination of the value of 
the shares as on the date of the 
petition by the Chartered Accoun:- 
ants and Auditors on the basis of 
the existing as also contingent ard 
anticipated debts, liabilities, claims, 
demands and receipts of the com- 
pany, the order was not vitiated for 
not following the procedure under 
Ss. 101 to 104 or for denying natu- 
ral justice. (Para 13) 


Section 77 leaves no room for 
doubt that reduction of a share capi- 
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tal may have to be brought about in 
two different situations by two dif- 
ferent modes. Undoubtedly, where 
the Company has passed a resolution 
for reduction of its share capital 
and has submitted it to the ‘Court 
for confirmation the procedure pre- 
scribed by Ss. 100 to 104 will have 
to be followed, if they are attracted. 
On the other hand. ‘where ‘the 


‘Court, while disposing of a petition 


under Ss. 397 and 398, gives a direc- 
tion to the Company to purchase 
shares of its own members, .a .conse- 
quent reduction of the share capital 
is bound to ensue, but before grant- 
ing such a direction it is mot neces- 
sary to give notice of the consequ- 
ent reduction of the share capital to 
the creditors of the company. No 
such requirement is laid down ‘by 
the Act. Two procedures wiltimately 
bringing about reduction of the share 
capital are distinct and separate ‘and 
stand apart from each «other and 
one or the other may ‘be resorted ‘to 
according to the situation. ‘That `s 
the clearest effect of the disjunc- 
tive “or” in S. 77, 

(Para 9) 


The scheme of Ss. 397 and 405 
constitutes a code ‘by itself ‘for 
granting relief to oppressed mino- 
rity shareholders and for grant- 
ing appropriate relief, a power ‘of 
widest amplitude, ‘inter alia, lifting 


‘the ban on company ‘purchasing its 


shares under ‘Court’s 
conferred on the Court. When ‘the 
Court exercises this power by 
directing a purchase of its shares ‘by 
the Company, it would necessarily 
involve reduction of ‘the capital of 
the Company, Such power of ‘the 
Court eamnot be said to ‘be subject 
to a resolution to be adopted by the 
members of the Company which, 
when passed with statutory majo- 
rity, has to be submitted cto ‘Court 
for confirmation. No canon of con- 
struction would permit such an in- 
terpretation in which the „statutory 
power of the Court for its exercise 
depends upon the vote of the mem- 
bers of the Company. This would 
inevitably be the situation if reduc- 
tion of share capital ean only ‘be 
brought about by resorting to the 
procedure prescribed in Ss. 100 ‘to 
104. Additionally, it would cause 
inordinate delay and the very pur- 


direction, ‘is 
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pose of granting relief against op- 
pression would stand self defeated. 
Viewed from a slightly different 
angle, it would be impossible to 
carry out the directions given 
under S. 402 for reduction of share 
capital if the procedure under Sec- 
tions 100 to 104 is required to ke 
followed. Under Ss. 100 to 104 the 
Company has to first adopt a spe- 
cial resolution for reduction of share 
capital if its articles so permis. 
After such a resolution is adopted 
which, of necessity must be passed 
by majority, and it being a speciel 
resolution, by a statutory majc 
rity it will have to be submit 
ted for confirmation to the Cour. 
Now, when minority shareholders 
complain of oppression by majority 
and seek relief against oppression 
from the Court under Sections 
397 and 398 and the Court ina 
petition of this nature considers it 
fair and just to direct the Company 
to purchase the shares of the minc- 
rity shareholders to relieve oppres- 
sion, if the procedure prescribed by 
Ss. 100 to 104 is required to be fol- 
lowed, the resolution will have to be 
first adopted by the members c? 
the Company but that would be well- 
nigh impossible because the ver? 
majority against whom relief is 
sought would be able to veto it az 
the threshold and power conferred on 
the Court would be frustrated. Tha: 
could never have been the intentior: 
of the Legislature. (Para 10: 


In this connection it cannot be saic 
that even though, while giving direc- 
tion under S. 402 directing the Com- 
pany to purchase the shares of its 
members, it is not obligatory upor 
the Court to give notice to the cre- 
ditors, such notice ought to be giver. 
in the interests of the creditors. The 
object. behind prescribing the proce- 
dure in Ss, 101 to 104 requiring, save 
in special circumstances as contem- 
plated in S. 101 (3), the Court tc 
give notice to the creditors is that 
the members of the Company may 
not unilaterally act to the detriment 
of the creditors behind their back. If 
such a procedure were not prescrib- 
ed, the Court might, unaware of all 
the facts, be persuaded by the mem- 
bers to confirm the resolution for 
reduction of share capital and that 
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might cause serious prejudice to the 
creditors. But such a situation 
would not be likely to arise in-a 
petition under Ss. 397 and 398. In 
such a petition the Court would be 
better in a position to have all the 
relevant facts and circumstances be- 
fore it and it would be the Court 
which would decide whether to 
direct purchase of shares of themem- 
bers by the Company. Before giv- 
ing such a direction the Court 
would certainly keep in view all 
the relevant facts and. circumstances, 
including the interest of the credi- 
) Even if the petition is being 
disposed of on a compromise be- 
tween the parties, yet the Court 
before sanctioning the compromise, 
would certainly satisfy itself that 
the direction proposed to be given 
by it pursuant to the consent terms. 
would not adversely affect or jeo- 
pardise the interest of the creditors. 
Therefore, it cannot be said that 
merely because S. 402 does not en- 


visage consent of the creditors be- 
fore the Court gives direction for 
reduction of share capital consequ- 


ent upon purchase of shares of some 
of the members by the Company. 
there is no safeguard for the credi- 


tors, (Para 11) 

Anno: 3 AIR Manual, Companies 
Act, S. 397, N. 4; S. 398, N. 1; 
S. 402, N. 2; 5. 406, N. 1; 5. 77, 


N. 1; S. 101, N. 1. 


(B) Companies Act’ (1 of 1956). 
Sections 400, 397, 398 — Petition 
under Ss. 397 and 398 — Notice re- 


garding issued to Central Govern- 
ment — Appeal — Fresh notice is 
not necessary. (Para 14) 


Mr, Shankar Das Ghose, Sr. Advo- 
cate (M/s. J. B. Dadachanii, Mr. K. 
J. John and Shri Narain, Advocates 
with him), for the Appellants in the 
Appeal and Opp. Party in CMP; Mr. 
A. K. Sen and Mr. R. P. Bhatt, Sr. 
Advocate (M/s. E. C. Agrawala, S. S. 
Khanduja and S, Sahni, Advocates 
with them), for Respondents Nos. 
1-6; Mr. Niren De, Sr. Advocate 
(S. V. Tambvekar, Advocate with him), 
for Applicant/Interveners (Bharat 
Refineries). 

DESAI, J.— This miscellaneous 
petition by interveners raises a short 
but interesting question in the field 
of Company Law. 
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. 2. Briefly stated, the facts leadinz 
to the present miscellaneous petition 
are that Company Petition No, 85 c& 
1975 was filee by Jairam Das Gupta 
and others (for short ‘Gupta Group) 
in the Calcutia High Court under 
Ss. 397-398 of the Companies Ac, 
1956, complaining of oppression by 
the majority, and praying for var-—- 
ous reliefs. Respondents in this pet- 
tion were Cosmosteels Private Limi- 
ed (for short ‘the Company’) ard 
three others who would be referred 
to in this judgment as ‘Jain Grour. 
By an order made- by the Compary 
Judge on 21st April 1977. the Boasd 
of Directors of the Company wes 


superseded and one Mr. Sachn 
Sinha, Advocate, was appointed us 
Administrator to discharge varions 


functions set out in the order. The 
Court also appointed Mr. N. Chakr:- 
borty, a Chartered Accountant awd 
Auditor to investigate into the az- 
counts of the Company and one Mr. 
A, K. Dey, Engineer and Surveyor 


for valuation of the assets of tae 
Company and further the Auditor 
and the Surveyor after investiga- 


tion of the accounts and evaluatien 
of the assets of the Company wee 
to determine the break-up value bf 
the shares as on the date of tre 
petition and on the determination of 
such break-up value the Administra- 
tor was to call upon the Jain Groap 
to purchase the shares belonging to 
the Gupta Group within a period of' 
three months from the date of ser- 
vice of notice failing which the Ad- 
ministrator was directed to purchase 
the shares of the Gupta Group sor 
the Company at the break-up vale 
determined as hereinabove menticn- 
ed. A further direction was given 
that if the Company was required to 
purchase the shares of Gupta Group 
on the failure of the Jain Groep. 
the capital of the Company world 
pro tanto stand reduced. There were 
also some other directions which ære 
not relevant for the purpose of tnis 
judgment. Against this Order madeby 
the Company Judge, the Jain Group- 
and the Company preferred an p- 
peal under the Letters Patent end 
certain interim reliefs were sought. 
Or an undertaking given on behalf of 
the Jain Group, the order supers d- 
ing the Board of Directors and pav- 
ment of Rs. 7 lacs to certain partes 
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was stayed but the order directing 
valuation of the shares was not stay- 
ed and the proceeding for valuation 
was to go on. The Company was 
restrained by an injunction of the 
Court from creating any encum- 
brance on the assets of the Com- 
pany and dealing with or disposing 
of its assets or spending any of its 
money except in usual course of’ 
business with a certain ceiling fixed. 
This interim relief was modified bv 
the order made on 25th April 1977 
by which the Company was directed 
to carry out the order for payment 
of Rs. 7 lacs to the persons named 
in the order under appeal within a 
fortnight from the date of the order 
failing which the Administrator ap- 
pointed by the learned trial Judge 
was to take over possession for the 
purpose of making payment of Rs.7 
lacs. The direction for investigation 
of the accounts of the Company was 
stayed and simultaneously the pro- 
ceeding for evaluation was also 
stayed. This order dated 25th April 
1977 was challenged in Special Leave 
Petition Ne. 2042 of 1977 preferred 
by the Company and the Jain 
Group. CMP. 3801/77 was moved 
on behalf of the appellants for cer- 
tain interim reliefs. This Court by 
an order dated 12th May 1977 
granted stay of the order of the 
Division Bench dated 25th April 
1977 directing refund of Rs. 7 lacs 
by the Company and in default by 
the Administrator. The order of in- 
junction granted by the learned trial 
Judge and confirmed by the Divi- 
sion Bench was kept alive subject to 
the same condition about not en- 


cumbering the assets of the Com- 
pany. The appellants then sought 
liberty to amend the Special Leave 


Petition by including a prayer for 
special leave against the order of 
the learned Company Judge dated 
2ist April 1977 which was granted 
by the Court and also special leave 
to appeal was granted. The appeal 
came to be numbered as Civil Ap- 
peal No. 1347 (N) of 1977. The par- 
ties settled the dispute as per the 
consent terms and requested this 
Court to make an order in terms of 
the consent terms. The Court ac- 
cordingly made an order on  3ist 


May 1977 disposing of the appeal in 
terms of the consent terms. . The 
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only term relevant for the present 
purpose is the one by which the 
Company was directed to purchase 
1300 shares held by the Gupta 
Group, The price of the shares was 
to be determined by Messrs. Price 
Water House and Peet, Chartered 
Accountants and Auditors, as on the 
date of the filing of the petition 
under Sections 397-398 on the basis 
of the existing as also contingen: 
and anticipated debts, liabilities. 
claims, payments and receipts o= 
the Company, The ‘Chartered Ac- 
countants were to determine the va- 
lue of the shares after examining 
accounts and calling for necessary 
explanations and after giving oppor- 
tunity to both the groups to he 
heard in the matter and the deter- 


mination of the value by the Char-. 
tered. Accountants was to be final 
and binding and not open to any 
challenge by either side on any 
ground whatsoever. On the value 
being so determined the Company 
had to purchase the shares and on 


such purchase, the share capital of 


the company was to stand reduced - 


pro tanto. 


3. After the appeal was thus dis- 
posed of on 3ist May 1977, the in- 
terveners filed the present: miscel- 
laneous petition on 22nd August 1977 
requesting the Court to permit them 
to intervene in the proceedings pend- 
ing in Civil Appeal No. 1347 of 1977 
and to postpone the purchase of 
shares by the Company until such 
time as the Company adopts pro- 
ceedings in a competent Court by 
following the procedure laid down 
by the Companies Act, 1956. and 
particularly Sections 100 to 104 for 
reduction of the share capital. In 
the alternative there was a prayer 
for safeguarding the claims of inter- 
veners by modifying the order dated 
31st May 1977, 


4. The interveners claim to be 
the creditors of the company to the 
tune of Rs. 40 lacs. They say that 
the ‘Cosmes Pioneer,’ an oil tanker 
belonged to the Company. By 2 
Tanker Time Charter Party executed 
on 21st. November 1972 between the 
Company on the one hand and Bur- 
mah Shell Oil Storage and Distribu- 
tion Co. of India Ltd. and Esso 
Eastern Inc., on the other, the vessel 
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‘Cosmos Pioneer’ was chartered in 
Indian Coastal waters for carriage of 
petroleum products. Pursuant to 
this contract the vessel was loaded 
at Bombay Port on 15th June 1973 
for carrying cargo to the port of 
Kandla. On the voyage the vessel 
ran aground and was stranded on 
18th June 1973 and the vessel and 
the cargo were abandoned. Inter- 
vener No. 2 is the underwriter with 
whom the charterers had effected 
an insurance covering the marine 
adventure of the aforesaid cargo and 
presumably on payment of the loss 
the underwriter has been subrogat- 
ed. The interveners have filed two 
suits being Suit No. 729/74 by the 
intervener/petitioners and another 
suit No. 933/76 by Bharat Refineries. 
Ltd: and Hindustan Petroleum Cor- 


poration against the Company and 
the total amount sought to be re- 
covered in the two suits comes to 


Rs. 40 lacs. Both the suits are 
pending. The interveners say that 
they are thus creditors of the Coni- 
pany and before any reduction in 
the share capita] of the Company is 
effected, the creditors are entitled 
to notice because by the reduction 
they are likely to be adversely af- 
fected, 


5. There was some dispute ‘before 
us whether there was any substance ` 
in the claims of the interveners and 
whether they could be said to be 
creditors of the Company but 
for the purpose of this judg- 
ment we will proceed on the assump- 


tion that they are creditors of the 
Company. But even on this as- 
sumption, can it be said that the 


order of this Court dated 31st May 
1977 directing the Company to pur- 
chase the shares of the Gupta Group 
and providing that consequent upon 
this purchase, the share capital of the 
Company would protanto be reduced, 
is bad for want of notice to the in- 
terveners and other creditors of the 
Company? 


6. Section 77 prohibits the Com- 
pany from buying its own shares un- 
less the consequent reduction of capi- 
tal is effected and sanctioned in 
pursuance of Sections 100 to 104 or 
S. 402. This section places an em- 
bargo on the Company purchasing its 
own shares so as to become its own 
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member but the embargo is lifted it 
the Company reduces its share capi- 
tal pro tanto. It is clear that this sec- 
tion envisages that on purchase by 2 
Company of its own shares, reduction 
of its share 
ed and sanctioned 
different modes: (i) according to th2 
procedure prescribed in Ss. 100 b 
104; or (ii) under S. 402, depending 
upon the circumstances in which re- 
duction becomes . necessary. Sectiors 
100 to 104 specifically prescribe the 
procedure for reduction of shar2 
capital where .the Articles of the 
Company permit and the Company 
adopts a special resolution which can 
onlv become effective on the Court 
according sanction to it. On tk 
other hand, reduction of share capitel 
may have to be done pursuant to a 
direction of the Court requiring the 
Company to purchase the shares of a 
‘group of members while granting re- 
lief under S. 402. Both the proce- 
dures by which reduction of capital 
of a Company may be effected aze 
distinct and separate and stand apat 
from each other. It would not, ther=-- 
fore, be correct to say that whes- 
ever it becomes. necessary to reduce 
the capital of a Company, the reduz- 
tion can be brought about only Fy 
following the procedure 
in Ss. 100 tc 104. There is another 
independent procedure prescribed n 
S. 402 and recognised by S. 77, By 
which reduction of the share capital 
of a Company can be effected. But 
both these procedures have one fea- 
ture in common, namely, that thee 
is Courts intervention before tae 
Company can reduce its share cari- 
tal, and this is of vital importame 
from the standpoint of creditors of 
the Company. 


7. Sections 100 to 104 provide a> 
detailed procedure for reduction of 
share capital. Without being ex- 
haustive S. 100 mentions three moces 
of reduction of share capital, vē., 
(i) extinction or reduction of the lā- 
bility on any of the shares in res- 
pect of share capital not paid wp, 
(ii) cancellation of any paid up shere 
capital whick is lóst or is unrepæe- 
sented by available assets, and {āi) 
paying off any paid up share capital. 
Section 101 provides that a Company 
which has adopted a special resolu- 


zapita] may be effect= . 
in either of two. 


prescribed . 


‘the Company by 
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tion for reduction of share capital 
has to move the Court by a petition 
for an order confirming the reduc- 
tion, A detailed procedure is pre- 
seribed which. the Court should ordi- 
narily follow before confirming the 
resolution. This procedure has to be 
followed where the proposed reduc- 
tion of share capital involves either 


the diminution of liability in respect 


of unpaid share capital or payment 
to any shareholder of any paid up 
share capital and in any other case 
if the Court so directs. But even in 
first mentioned two cases, sub-section 
(3) confers a discretion on the Court 
to dispense with the procedure if the 
Court having regard to any special 
circumstances thinks proper to do so. 
The procedure envisages alistof cre- 
ditors to be settled and a notice to 
be published which will enable the 
creditors whose names are included 
in the list to object to the reduction 
and a provision has to be made in 
respect of dissenting creditors, 


8. Sections 397 and 398 enable the 
minority shareholders to move the 
Court for relief against oppression by 
majority shareholders. In a petition 
under Ss. 397 and 398, Section 402 
confers power upon the Court to 
grant relief against oppression, inter 
alia, by providing for the purchase 
of shares of any of the members of 
other members 
thereof or by the Company and in 
the case of purchase of its shares by 
the Company, the consequent reduc- 
tion of the share capital of the Com- 
pany. Rule 90 of the Companies 
(Court) Rules, 1959, provides that 
where an order under Ss. 397 and 
398 involves reduction of capital, the 
provisions of the Act and the Rules 
relating to such matter shall apply 
as the Court may direct. 


9. The question is: whether when 
on a direction given by the Court, 
while granting relief against oppres- 
sion to the minority sharehoiders of 
the Company, to the Company to 
purchase the shares of some of its 
members which would ipso facto 
bring about reduction of the share 
capital because a Company cannot be 
its own member. is it obligatory to 
serve a notice upon all the creditors 
of the Company? It was conceded 
that the procedure prescribed in 
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Sections 100 to 104 is not required 
to be followed where reduction f 
share capital is necessitated by the 
direction given .by the Court in a 
petition under Ss, 397 and 388. 
Section 77 leaves no room for doubt 
that reduction of a share capital mey 
have to be brought about in two 
different situations by two different 
modes. Undoubtedly, where the 
Company has passed a resolution for 
reduction of its share capital ard 
has submitted it to the 
confirmation the procedure prescribed 
by Ss. 100 to 104 will have to he 
followed, if they are attracted. Cn 
the other hand, where the Court, 
while disposing of a petition under 
Ss. 397 and 398, gives a direction to- 
the Company to purchase shares of 
its own members. a consequent re- 
duction of the share capital is bound 
to ensue, but before granting such 
a direction it is not necessary to give 
notice of the consequent reduction ct 
the share capital to the creditors cf 
the company. No such requiremert 
is laid down by the Act. Two pro- 
cedures ultimately bringing about re- 
duction of the share capital are dis- 
tinct and separate and stand apart 
from each other and one or the other 
may be resorted to according to tha 
situation. That is the clearest effect 
of the disjunctive ‘or’ in Section 77. 
10. The scheme of Sections 397 
and 406 appears to constitute a coda 
by itself for granting relief to op- 
pressed minority shareholders and for 
granting appropriate relief, a power 
of widest amplitude, inter alia, lifting 
the ban on company purchasing its 
shares under Court’s’ direction, is 
conferred on the Court. When the 
Court exercises this power by direct- 
ing a purchase of its shares by the 
Company, it would necessarily in- 
volve reduction of the capital of the 
Company. Is such power of the 
Court subject to a resolution to be 
adopted by the members of the Com- 
pany which, when passed with sta- 
tutory majority, has to be submitted 
to Court for confirmation? No canon 
of construction would permit such an 
interpretation in which the statutory 
power of the Court for its exercise 
depends upon the vote of the mem- 
bers of the Company. This would 
inevitably be the situation if reduc- 
tion of share capital can only be 
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brought about by resorting to the 
Procedure prescribed in Ss, 100 to 
104. Additionally, it would cause in- 
ordinate delay and the very purpose 
of granting relief against oppression 
would stand self defeated. Viewcd 
from a slightly different angle, it 
would be impossible to carry out the 
directions given under S. 402 for re- 
duction of share capital if the proce- 
dure under Ss. 100 to 104 is required 
to be followed. Under Ss. 100 to 
104 the Company has to first adopt 
a Special resolution for reduction of 
share capital if its articles so permit. 
After such a resolution is adopted 
which, of necessity must be passed 
by majority, and it being a special 
resolution. by a .statutory majority,’- 
it will have to be submitted for con- 

firmation to the Court. Now, when 

minority shareholders complain of 

oppression by majority and seek re- 

lief against oppression from the 

Court under Ss, 397 and 398 and the 

Court in a petition of this nature 

considers it fair and just to direct 

the Company to purchase the shares]: 
of the minority shareholders to re- 

lieve oppression, if the procedure pre- 

scribed by Ss. 100 to 104 is required 

to be followed, the resolution will 

have to be first adopted by the mem- 

bers of the Company but that would 

be well nigh impossible because the 

very majority against whom relief is 

sought would be able to veto it at 

the threshold and the power confer- 

red on the Court would be frustrat- 

ed. That could never have been the 

intention of the Legislature. There- 

fore, it is not conceivable that when 

a direction for purchase of shares is 

given by the Court under S. 402 and 

consequent reduction in share capital 

is to be effected, the procedure pre- 

scribed for reduction of share capital 

«in Ss. 100 to 104 should be required 

to be followed in order to make the 

direction effective, 


11. A very serious apprehension 
was voiced by Mr. De that if the 
Court directs the Company to pur- 
chase the shares of some of its mem- 
bers while granting relief against 
oppression, the Company would part 
with its funds which would jeopar- 
dise the security of the creditors of 
the Company and that if such a di- 
rection for reduction of share capital 
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can be given by the Court behind 
the back of the creditors, the creci- 
tors would be adversely affected ard, 
therefore, it was contended that evan 
though. while giving direction uncdr 
S, 402 directing the Company to pur- 
chase the shares of its members, it 
is not obligatory upon the Court ło 
give notice to the creditors, such m- 
tice ought ta be given in the inter- 
ests of the creditors. This apprehen- 
sion is, in our opinion, unfounded. 
Even when the Court is moved to 
confirm the resolution for reduction 
of share capital under Ss. 100 to 14, 
the Court may in its discretion d-s- 
pense with the procedure prescribed 
in that group of sections [vide Sec- 
tion 101 (&)]. Undoubtedly, 
Court would use the discretion orly 
upon proof of special circumstances 


as contemplated by S. 10i (3), kut 
when such discretion is used, tne 
creditors would have no opper- 
tunity to object to the reduc- 
tion. The opportunity to object 
would thus depend upon the 


Court exerc:sing its discretion me 
way or the other. It may be noticed 
that until tke Company submits its 


resolution for reduction of share cabi- 


tal to the Court, the creditors heve 
no say in tke matter and, theze- 
fore, the Court is empowered to ~s- 
certain the wishes of the creditors 3y 
following the procedure prescribed in 
Ss. 101 to 194. The object behimd 
prescribing this procedure in Ss, 101 
to 104 requiring, save in special där- 
cumstances as contemplated in Sec- 
tion 101 (3), the Court to give notce 
to the creditors is that the memb=rs 
of the Company may not unilaterally 
act to the detriment if the creditors 
behind their back. If such a proze- 
dure were not prescribed, the Coart 
might, unaware of all the facts, be 
persuaded by the members to confirm 
the resolution and that might caise 
serious prejudice to the creditcrs. 
But such a situation ` would not be 
likely to arise in a petition under 
Ss. 397 and 398. In such a petiton 
the Court would be better in a pesi- 
tion to have all the relevant fects 
and circumstances before .it anc it 
would be the Court which would Je- 
cide whether to direct purchase of 
shares of the members by the Can- 
pany. Before giving such a direc- 


tion, the Court would certainly k=ep 


the. 


in view all the relevant facts and 
circumstances, including the interest 
of the creditors. Even if the peti- 
tion is being disposed of on a com- 
promise between the parties, yet the 
Court, before sanctioning the com- 
promise, would certainly satisfy it- 
self that the direction proposed to be 
given by it pursuant.to the consent 
terms, would not adversely affect or 
jeopardise the interest of the credi- 
tors. Therefore, it cannot be said 
that merely because S. 402 does not 
envisage consent of the creditors be- 
fore the Court gives direction for re- 
duction of share capital consequent 
upon purchase of shares of some of 
the members by the Company, there 
is no safeguard for the creditors. 


12. But quite apart from that, it 
is clear on the facts of this case that 
the apprehension of Mr. De is not 
well founded. The order of the Court 
dated ‘31st May 1977 clearly provides 
that the Chartered Accountants and 
Auditors will determine the value of 
the shares as on the date of filing of 
the petition under Ss. 397 and 398 
on the basis of the existing as also 
contingent and anticipated debts, lia- 
bilities, claims, demands and receipts 
of the Company (underlining is ours) 
and for the purpose of determining 
the value, they will .be at liberty to 
examine the accounts of the Com- 
pany for the last five years.. There- 
fore, while ascertaining the break- 
up value of the shares on the date 
of filing of the petition under Sec- . 
tions 397 and 398, the Chartered Ac- 
countants and Auditors will have to 
take into account the assets of the 
Company as also the existing, con- 
tingent and anticipated debts, liabili- 
ties, claims, demands. etc. This 
would indisputably include the claims 
made by the interveners in the two 
suits filed by them to the extent to 
which they appear genuine and well- 
founded. They need not, therefore, 
have the slightest apprehension that 
their interests are not safeguard by 
the direction given by the Court. It 
must also be made distinctly clear 
that the order of the Court does not 
fix any minimum price at which the 
shares shall be purchased by the 
Company. The order makes it clear 
that if the value of the shares is 
more than Rs. 65 per share, the 
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Company will have to pay the ba- 
lance and if it is less than Rs. 65 
per share, the Gupta Group who 


have to sell the shares, will have to 
refund the difference between the 
price of ‘the shares calculated at 
the rate of Rs. 65/- per share and 
the rate determined by the Char- 
tered Accountants and Auditors with- 
in four weeks from the date of 
such determination, This pragmatic 
and flexible approach clearly safe- 
guards the interests of the creditors 
including the interveners, There could 
have been a legitimate apprehension 
if some minimum price were fixed at 
which the Company was bound to 
purchase the shares. Then it could 
have been , plausibly: argued that if 
such minimum price were higher 
than the real value of the shares, the 


company would have to` part’ with 
some of its funds jeopardising . the 
security of the creditors. Such not 


teing the position, there is no scope 
for epprehension on’ behalf of thein- 
terveners that the reduction of 
share. capital to be effected under 
the Court’s direction without refer- 
ence and notice to creditors ie 
adversely effect their interests. 


18. We may also point out TA a 
right to notice by reason of any 
rule of natural justice, which a party 
may establish, must depend for its 
existence upon proof of an interest 
which is bound to be injured by 
not hearing the party claiming to be 
_ entitled to a notice and to be 
beard before an order is passed. If 
the duty to give notice and to hear 
a party is not mandatory, the ac- 
tual order passed on a matter must 
be skown to have injuriously affect- 
ed the interest of the party .which 
was given no notice of the matter. 
The facts discussed above by us 


show that no interest of the inter- 
veners, on whose behalf we have 
beard Mr. De at length, has been 


injured: by not hearing them before 
the order was passed. They have 
not shown us how ‘the order could 
be different if they had been heard 
by issuing notices to them under 
the inherent powers of the Court 
under Rule 9 of the Company 
(Court) Rules, 1959, even though 
there was no statutory duty to hear 
them. Hence, we hold that -the 


` made to it by that 


‘to take it into consideration 


ALR. 
order passed by this Court on 3ist 
May 1977 is not vitiated on such a 
ground. 

14. It was also urged that the 
Court was in error in making «the 
crder without notice to the Central 
Government. Section 400 provides. 


that the Court shall give notice of 
every: application made to it under 
S. 397- or 398 to the Central Gov- . 
ernment and shall take into conside- 
ration the representation, if- any, 
Government be- 
fore passing a final order under- 
that section, It was urged that be- 
fore this Court made the final. order 
dated 3ist May 1977, the record 


-does not show that any notice was 
‘given to - the 


Central - Government ° 
also the order is 
vitiated. We see no merit: in this 
contention. Undoubtedly, when a 
petition is made to the Court under 
Ss. 397 and 398 it is obligatory 


and, therefore, 


“upon the Court to give notice of the 


petition to the Central Government 
and it would be open to the Cen-. 
tral Government to make a repre- 
sentation and if any such represen- 
tation is made, the Court would have 
before 


passing the final order in the pro- 


.ceeding. But S, 400 does not envisage 


afresh notice to be issued at the ap- 
pellate' stage. The present petition 
under Ss. 397 and 398 was made to 
the Calcutta High Court and it was 
not disputed: that before the learn- 
ed single Judge finally disposed’ of 


‘the petition inter alia directing 
purchase of shares of the Gupta 
Group by the Company, notice was. 


issued to the Central Government as 
envisaged by S. 400, The Central 
Government apparently did not ap- 
pear and make any representation. 
The matter came before this Court 
initially against the interim order 
made by the appellate Bench of the 
Calcutta High Court in the appeal 
against the order of the learned 
single Judge, but subsequently spe- 
cial leave was obtained for appealing 


against the order of the learned 
single Judge also and it was after 
this special leave, was granted that 
. this Court made the final order. 


Therefore, there was no question of 
issuing fresh notice to the Central 
Government under S. 400 and the 
contention must be negatived., 


1978 Nitya Sen v. State of W. B. 


15. Accordingly, we find no merits 
in the Civil Miscellaneous Petition 
and it must ke rejected. - 

16. Before parting with this case 
we would like to point out that, un- 
fortunately, though Suit Nos. 729/74 
and 933/76 have been filed by 
the interveners in the High Court ai 
Bombay as far back as 1974, the 
written statements in these suits 
have not been filed though more 
than 3 years have elapsed, The de- 
cision in the suits may have a bear- 
ing on the value of shares to be de- 
termined under the directions of this 
Court dated 31st May 1977. We, 
therefore, direct that Suit Nos. 
729/74 & 933/76 may be expedite and 
they may be heard and disposed cf 
without delay, at any rate, within a 
period of six months. 


Order accordingly, 


AIR 1978 SUPREME COURT 383 
(From: Caleutta)* 
P. K. GOSWAMI AND 
P. N. SHINGHAL, JJ. 
Nitya Sen, Appellant v. State of 
West Bengal, Respondent, 


Criminal Appeal No. 583 of 1976, 
D/- 14-12-1977. 


(A) Penal Code (45 of 1860), Sec- 
tion 300 — Murder — Motive— Held, 
motive for ‘murder was that decezs- 
ed was suspected to be police agent. 
(Evidence Act (1872), S. 3). 


The two eye-witnesses who were 
brothers of the deceased stated that 
while leaving the dead body the as- 
sailants shouted that they had killed 
the “police agent” and proclaimed 
“red salute” to Naxalbari. It there- 
fore appears that the motive for the 
murder of the deceased was that he 
was suspected to be a police agent. 


(Para 7) 
Anno: AIR Comm, Penal Code 
(2nd Edn.) Ss, 299-300 N. 33; AIR 


Manual (8rd Edn.) Evidence Act, S2c- 
tion 3, N. 48. 


(B) Penal Code (45 of 1860), Sec- 
tion 34 Common intention 


*(Criminal Appeal No. 231 of 174, 
D/- 3-3-1¢75 (Cal)). 


AV/AV/A140/78/MVJ. 


and dealt as many as 11 blows 


(Shinghal J.) [Pr. 1] S.C. 383 _ 


Evidence of prior concert — Heid 
there was evidence that murder was 
committed in .pursuance of pre-con- 
certed plan. 


The accused-appellant feanhed the 
place of occurrence along with the 
other accused who were all armed 
with deadly weapons. They caught 
hold of the. deceased as soon as he 
knocked at the “khirki” of his house, 
dragged him to the bamboo grove 
in- 
cluding 3 fatal blows of great in- 
tensity. The appellant was standing 
outside the house of the deceased 
with a pistol in his hand and held 
out threats in order to prevent the 
eye-witnesses from coming to the 
help of their brother, There was 
also evidence to show that the as- 
sailants shouted that they had killed 
the “police agent” and that appel- 
lant fired one shot before they left 
the place of occurrence. 


Held, that there was not only 
ample opportunity for a pre-concert, 
but that the assailants, including the. 
appellant committed the murder of 
the deceased in pursuance of a pre- 
concerted plan, in a cold blooded 
manner. The High Court therefore 
rightly held that the prosecution 
had succeeded in proving that the 
murder was committed in further- 
ance of the common intention of the 


three accused who have been con- 
victed and sentenced by both the 
courts below, (Para 8) 


Anno: AIR Comm. Penal Code 2nd 
Edn. S. 34 N. 11. 


M/s. R. K. Garg, S, Œ. Agarwala 
and V. J. Francis, Advocates, for 
Appellant; M/s, Dalip Sinha and 


G. S. Chatterjee, Advocates, for Res- 
pondent. 

P. N. SHINGHAL, J:— A peti- 
tion for special leave to appeal to 
this Court was filed by Baidyanath 
Ghosh, Dharam Ghosh and Nitya 
Sen against the appellate judgment 
of the Calcutta High Court dated 
March 3, 1975, upholding their con- 
viction for an offence under Section 
302/34, I. P. C. and the sentence of 
rigorous imprisonment for life. When 
the matter came up before this Court 
on December 13, 1976, special leave 
was granted only to the appellant 


- Nitya Sen and the petition, in so far 


as it related to Baidyanath Ghosh 
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and Dharam Ghosh, was dismissed. 
We have therefore heard arguments 
of the counsel for the appellant, 


2. It is not in dispute that Chin- 
tamoni Ghosh and appellant Nitya 
Sen belonged to the same village. 
Chintamoni Ghosh was serving in 
the Thermal Power Plant at Tribeni, 
in the Hoogly district. He used to 
come to his village Dadupur (within 
the jurisdiction of police station 
Nakaspara) on every Saturday, to 
meet his mother, wife and brothers. 
Tt is alleged that when he came to 
his house on November 13. 1971, 
which was a Saturday, at about 8-30 
p.m. he knocked at the ‘khirki’ of 
his house. It was opened by his biro- 
thers Nabjiban Ghosh P. W. 1 and 
Ratan Ghosh P.W.2, They saw that 
their brother Chitamoni Ghosh was 
being assaulted by Nitya Sen and 
othersand was being dragged towards 
a. bamboo grove in the east, where 
they saw him being struck with 
“hensua”, “dao” and daggers. When 
Nabjiban Ghosh and Ratan Ghosh 
tried to go to the help of their bro- 
ther Chintamoni Ghosh, it is alleged 
that appellant Nitya Sen, who was 
standing with a pistol in his hand, 
threatened them. It has been al- 
leged further that the accused dealt 
a number of blows on the person of 
Chintamoni Ghosh after dragging 
him towards the bamboo grove, ata 
distance of sbout 10 or 15 cubits 
from the ‘khirki’ of his house, and 
left him there. Thereafter appel- 
lant Nitya Sen is said to have fired 
his pistol once, and the assailants 
left the place shouting that they 
had killed the “police agent” and of- 
fering “red salute to Naxalbari.” 
Nabjiban Ghosh P. W. 1 and Ratan 
Ghosh P. W. 2 immediately rushed 
to the place where Chintamoni 
Ghosh was lying, and found that he 
had died. They brought the dead 
body to the verandah of their house. 
Nabijiban Ghosh P. W. 1 left for po- 
lice station Nakaspara, on foot, which 
was at a distance of some 12 Km. 
and lodged the first information re- 
port (Ex. 1/2) there at about 3.45 
a.m. The entire incident, including 
the names of the three accused 
Baidyanath Ghosh, Dharam Ghosh 
and appellant Nitya Sen was men- 
tioned in the report, along’ with 
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the names of the two eye-witnesses 
Nabiiban Ghosh P. W. 1 and Ratan 
Ghosh P. W. 2. Dr, R. N. Chatterii 
P. W. 16 performed the post-mor- 
tem examinetion on the body of 
Chintamoni Ghosh. He found ele- 
ven incised and other injuries in- 
cluding the following three iniuries 
which were jointly and severally 
sufficient to cause the death of the 
deceased and were all ante mor- 
tem,— 

1, Cut throat wound over the en- 
tire lateral aspect of neck right side 
of 8” x 1/2” upto vertebral column 
starting from 2” away from the 
angle of mouth and 1” below right 
ear cutting all the structures upto 
the: bone. 


2. Incised wound 2”x1” muscle 
deep starting from right side of 
chin and communicated with the 
first wound. 


3. Incised wound 3”x1” over the 
posterior aspect of right shoulder 
joint cutting all structures and ex- 
posing the joint cavitv. 


3. All the accused were found 
absconding and could be arrested 
only after September 18, 1972 when 
proclamations were issued to compel 
their surrender. They were com- 
mitted to the Court of Session and 
were convicted and sentenced by 
the Additional Sessions Judge of Ma- 
din of the offence under Section 302/ 
34. I. P. C. and sentenced to impri- 
sonment for life as aforesaid. 

4 It has been argued by counsel 
for appellant Nitya Sen that the en- 
tire prosecution story must be dis- 
credited because the incident took 
place in a bamboo grove, towards 
the east of the house of the deceas~ 
ed, and that the two prosecution wit- 
nesses have falsely deposed that the 
deceased knocked at the ‘khirki’ of 
the house and they saw him being 
dragged towards the bamboo ` grove. 
It has been pointed out that there 
was no satisfactory evidence on the 
record to show that blood had 
fallen near the ‘khirki’, and that the 
bamboo grove where the dead body 
was found lying was separated by 
barbed-wire fencing so that the de- 
ceased could not have been dragged 
there because of the obstruction. We 
have gone through the entire evi- 
dence which bears on this argu- 
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ment. We find that the High Court 
Ihas examined it and has given satis- 
factory reasons why blood was not 
found near the ‘khirki’. In fact beth 
Nabjiban Ghosh P., W, 1 and Ratan 
Ghosh P. W. 2 have stated that the 
deceased was assaulted with the le- 
thal weapons in the bamboo grove, 
and that was why blood was found 
there. Moreover, as he was dragged 
away immediately on his knocking 
the door, there is nothing wrong 
with the view of the High Court 
that there was no time for the blood 


to ooze out and fall near the 
‘khirki’?, As regards the barbed- 
wire fencing, we find that there is 
satisfactory evidence on the  reccrd 
to show that it was not in exist- 
ence at the time of the incident. 
There is therefore no justification 


for the argument that the two eye- 
witnesses on whom reliance has been 
placed by the trial court as well as 
the appellate court should be disbe- 
lieved for any such reason. 


5. It has next heen argued that 
the first information report (Ex. 1/2} 
was not admissible in evidence þe- 
cause Nabjiban Ghosh P. W, 1 haé 
stated that the entire “ejahar”’ had 
not been written when he signed it. 
This argument was also advanced in 
the High Court. The learned Judges 
have looked into the original docu- 
ment and found that the signature 
of Nabjiban Ghosh P. W. 1 appear- 
ed at the end of the “ejahar’ and 
that they were satisfied that there 
was no justification for the criticism 
which was advanced about the ad- 
missibility of the report. 


6.: It has also been argued that it 
was quite dark at the time of tha 
alleged incident and it was not pos- 
sible for anyone to identify the as- 
sailants. This argument has alsə 
been satisfactorily examined by the 


High Court, In fact Nabjiban 
Ghosh P. W. 1 has stated that he 
had a hurricane in his hand at the 


time of the incident and that the as- 
sailants and his brother Rabi were 
using torch light. We have no rez- 
son to think that the view taken by 
the High Court is vitiated for any 
reason whatsoever. On the other 
hand, it has to be vemembered that 
the assailants were fellow villagers, 
who were already known to the wiz- 
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nesses, and there could therefore be 
no difficulty in identifying them 
from a close distance. The fact that 
the first information report was lodg- 
ed with all the necessary details. 
within a few hours. the same night, 
lends credence to the testimony of 
Nabjiban Ghosh and Ratan Ghose on 
which reliance has been placed by 
the High Court. 


7. An argument has also been ad- 
vanced to the effect that there 
could be no motive for the murder 
as there was no enmity with the de- 
ceased. We find however that both 
the eye-witnesses have stated that 
while leaving the dead body the as- 
Sailants shouted that they had killed 
the “police agent” and proclaimed 
“red salute” to Naxalbari. It there- 
fore appears that the motive for the 
murder of Chintamoni Ghosh was 
that he was suspected to be a police 
agent. 


8. It has lastly been argued that 
Section 34 of the Indian Penal Code 
could not possibly be invoked for 
the conviction of the appellant as 
there was no evidence of prior con- 
cert and there was nothing to show 
that they had the common intention 
of killing Chintamoni Ghosh. As the 
High Court has pointed out, this 
argument cannot also avail appel- 
lant Nitya Sen for the reason that 
he reached the place of occurrence 
along with the other accused wno 
were all armed with deadly wea- 
pons. It has also to be remembered 
that they caught hold of the de- 
ceased as soon as he knocked at the 
‘khirki’ of his house, dragged him to 
the bamboo grove and dealt as manv 
as 11 blows including 3 fatal blows 
of great intensity. It has also been 
proved that appellant Nitya Sen was 
Standing outside the house of the 
deceased with a pistol in his hand 
and held out threats in order to pre- 
vent the eve-witnesses from coming 
to the help of their brother. There 
is also evidence to show that the as- 
Sailants shouted that they had killed 
the “police agent” and appellant 
Nitya Sen fired one shot before thev 
left the place of occurrence. It has 
therefore been proved beyond doubt 
there was rot only ample opportu- 
nity for’ a pre-concert, but that the 
assailants, including the appellant, 
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committed the murder of Chintamoni 
Ghosh in pursuance of a pre-con- 
certed plan, in a cold blooded man- 
ner. The High Court therefore 
rightly held that the prosecution had 
succeeded in proving that the mur- 
der was committed in furtherance of 
the common intention of the three 
accused who have been convicted 
and sentenced by both the courts 
below. 


9. There is thus no force in he 
arguments which have been advanc- 
ed on behalf of the appellant. It 
may however be mentioned that we 
were deprived of the opportunity of 
hearing Mr. G. S. Chatterji, who 
appeared on behalf of the respondent 
State of West Bengal, as he inform- 
ed us that the only instructions he 
had were not to oppose the appeal. 
It may be that the State Govern- 
ment have reasons for giving such 
instructions. and it may be that they 
may have some other way of dealing 
with the sentence of the appellent 
but, so far as we are concerned, we 
find no force in this appeal and it is 
hereby dismissed. 

Appeal dismissed. 
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(From: Allahabad)* 


Y. V.-CHANDRACHUD AND 
V. R. KRISHNA IYER, JJ. 


N. M. Siddique, Appellant v. 
Union of India, Respondent. 

Civil Appeal No. 2578 of 1969, C/- 
8-12-1977. 

(A) Railway Circular No. 875 DY- 
May 16, 1946 — Inclusion of rail- 
way employee in panel for promo- 
tion — It does not confer indefeasi- 
ble right to promotion. 


Where the first dismissal of a rail- 
way employee was set aside as not 
being ordered by proper authority, 
he could not claim in his suit for 
arrears of salary filed after even- 
tual dismissal on the basis of the 
fact that his name was put ona 
panel framed for promotion that Fe 
would have necessarily been consi- 
dered for promotion if he had re- 


*(First Appeal No. 15 of 1965. D/- 
19-2-1969 (All) (L. B.). 
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service. It would have 
to the railway administra- 
tion. even if the employee had re- 
mained in service and was nct to he 
dismissed. to report tə the Selection 
Board reasons why he was consider- 
ed unfit for promotion to the selec- 
tion post, The mere circumstance 
that the employee was put on a pa- 
nel for promotion does not mean 
that he would have been automatical- 
ly promoted to the higher post. Be- 
ing empanelled for promotion con- 
fers upon the employee ` concerned 
the limited right of being considered 
for promotion, which is another way 


mained in 
been open 


of saying that the employees who 
are put on the panel framed for 
promotion to a higher post, are at 


the given moment considered eligible 
for promotion. Events subseauent to 
the formation of the panel may ren- 
der any person., who is included in 
the panel, unfit for promotion. First 
Appeal No. 15 of 1965, D/- 19-2-1969 
(All), Affirmed, (Paras 9, 10) 


(B) Civil P. C. (5 of 1908), S$. 34 
— No claim for mterest for period 
prior to filing of suit —- Para in 


plaint bearing on that matter doubt- 
ful on that point — Such interest 
not claimed in appeal memo even 
though not decreed by trial Court 
— Refusal to award such interest 
by High Court, held was proper. 
First Appeal No. 15 cf 1965, D/- 
19-2-1969 (All), Affirmed, 

(Para 12) 


Anno: AIR Comm. Civil P. C. (8th 
Edn.), S. 34, N. 6 

(C) Limitation Act (9 of 1908), 
Art, 102 — Suit for arrears of salary 
— Suit filed on 15th March 1959 
after giving notice under S. 80 — 
Held, arrears accruing prior to 13th 
Jan, 1956, after making aliowance 
for 2 ‘months’ period of notice, were 
barred by time. First Appeal No. 
15 of 1965, D/- 19-2-1969 (All), Af- 
firmed. (Para 13) 

Anno: AIR Comm. Limitation Act 
(2nd Edn.), Art. 102. N. 5. 


Mr. Yogeshwar Prasad, Sr. Advo- 
cate (Mr. S. K. Bagza, Mrs. 5S. 
Bagga and Miss Rani Arora Advo- 


cates with him), for Appellant; Mr. 
P. N. Lekhi Sr. Advocate (Mr. 
Girish Chandra, Advocate with him), 
for Respondent. : 
CHANDRACHUD, J:— On Aug. 
26, 1938, the appellant was appoint- 
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edas a clerk by the Divisional 
Superintendent, East Indian Railway 
and was confirmed in that post on 
Aug. 26, 1989 On May 13, 1948 
while he was working in the grade 
of Senior Clerk in the Establishment 
(Personnel) Branch, his name was 
put on a panel which was prepared 
for considering promotions to Selec- 
tion Posts of Grade I Clerks for 
the Personnel Branch of the Divi- 
sional Superintendent’s Office, Luck- 
now. The appellant officiated twice 
in the Selection Posts of Grade I. 
On July 13, 1948, he was again 
put on a panel for being considered 
for promotion to the post of Gradel 
Clerk in the same ‘Group’ of the 
Service as cortrolled by the Head- 
quarter’s Office. 


2. During the course of the Selec- 
tion proceedings in 1948 a complaint 
was made against the appellant that 
he had drawn ration on the ration 
cards of porters who had already 
been discharged from service. 
preliminary enquiry was held by the 
Railway Authorities into that com- 
plaint as a result of -which the ap- 
pellant was suspended from service. 
Later, by an order dated October 20 
1948, the Divisional Superintendent 
removed the appellant from service. 


3. On Sept. 5, 1949, the appellant 
filed Regular Suit No. 748 of 1949 
in the Court of the Munsif (South) 
Lucknow for a declaration that his 
dismissal from service was wrongful 
and for arrears of salary. That suit 
was dismissed on Aug. 20, 1951. An 
appeal therefrom was also dismissed 
by the Civil Judge on May 31, 1952. 
The appellant then filed a Second 
Appeal in the High Court which 
met with the same fate. The learn- 
ed single Judze, however, granted 
leave to the appellant to file a spe- 
cial appeal to a Division Bench, in 
pursuance of which the. appellant 
filed Special Appeal No. 14 of 1954 
in the High Court. By judgment 
dated April 22, 1955, the Division 
Bench allowed the special appeal on 
the ground that the Divisional Super- 
intendent was not competent to ter- 
minate the appellant’s service as that 
power was vested in the Genera] Ma- 
nager only. The Division Bench, 
therefore, remanded the matter io 
the learned Civil Judge for determi- 
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nation of the amount which was due 
to the appellant on the basis that he 
was wrongfully dismissed from ser- 
vice. ja - 3 

4. While the suit was pending in 
the Trial Court after the order of re- 
mand passed by the High Court, the 


. General Manager passed an order'on 


November 2, 1955 dismissing the 
appellant from service with effect 
from that date. On May 17, 1956, 
the learned Civil Judge recorded a 
finding in the remand proceedings 
that a sum of Rs. 22,196/8/- was due 
to the appellant by way of salary. 
While calculating this amount, the 
learned Judge held that the appellant 


‘would have earned three promotions 


in the interregnum and was. there- 


. fore, entitled to draw the emoluments 


attaching to the posts of promotion. 
5. The Respondent, Union of: India, 
filed an appeal against the findings 
of the Trial Court which was treated 
by the High Court as being in the 
nature of objections against the find- 
ings. By a Judgment dated Feb. 19, 
1957, the High Court reduced the de- 
cretal amount of Rs. 22,196/8/- to 
Rs. 15,052/10/- rejecting the appel- 
lants claim for Compensatory City 
Allowance, House Rent Allowance and 
emoluments of the post of promotion. 


‘6. On Jan. 2. 1959, the appellant 
sent a registered notice to the respon- 
dent under S. 80 of the Code of Civil 
Procedure in pursuance of which the 
present suit was filed on March 16, 
1959 in the Court of Civil Judge, 
Lucknow. The Trial Court passed a 
decree in favour of the appellant in 
the sum of Rs. 33,547-50. The learn- 
ed Judge, however, rejected the ap- 
pellant’s claim for a salary for two 
months and 13 days from Nov. 3, 
1955 to Jan. 15, 1956 as being barred 
by limitation. The appellant’s claim 
for seniority and promotions was re- 
jected by the learned Judge on the 
ground that it was barred by res 
judicata. The claim for interest was 
also negatived. 

7. On Oct. 20, 1965, the appellant 
filed first appeal No. 15 of 1965 in 
the High Court of Allahabad which 
on April 20; 1967 was remanded by 
the High Court to the Trial Court for 
recording its findings on Issues Nos. 
11 and 12. By an order dated Aug. 
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29, 1967, the Trial Court found in 
favour of the appellant on both the 
Issues. It held on the assumption 
that the appellant’s claim was not 
berred by res judicata that he would 
have been necessarily promoted to 
the post of Chief Clerk and Superin- 
tendent, since his name was on the 
appropriate panels in Class IT Ser- 
vice and that he would have been 
promoted later to the post of Assist- 
ant Personnel Officer in Class II ac- 
cording to the ‘Next Below Rule’. On 
receipt of these findings, the High 
Court by its judgment dated Feb. 19. 
1969 allowed the appellant’s appeal 
partly and decreed a further sum of 
Rs. 8,325-34 in his favour. The High 
Court also decided the issue of res 
judicata in his favour. This appeal 
is directed against the judgment of 
the High Court, on a certificate 
granted by it, under Art. 123 (1) (a) 
and (b) of the Constitution, 


8. Mr. Yogeshwar Prasad who ap-. 


pears on behalf of the appellant has 
raised several contentions in this 
appeal which may be set out before 
dealing specifically with the more im- 
portant of them. It is contended by 
the learned counsel (i) that the High 
Court is wrong in its assumption that 
_a Committee appointed by the Divi- 
sional Superintendent had found the 
appellant guilty of any charges: (ii) 
that the appellant was not only put 
on the panel for promotion but was, 
in fact, promoted to the higher gra- 
des as is clear from the findings 
dated May 17, 1956 recorded by the 
learned Civil Judge, Lucknow; (iii) 
that the High Court committed a fur- 
ther error in basing its judgment on 
circular No. 875 dated May 16, 1946 
which was not in force at the rele- 
vant time and that another circular 
which was relied upon by the trial 
court was actually in force at that 
time; and (iv) that rule 148 of the 
Railway Establishment Code under 
which the services of the appellant 
were terminated on both the occa- 
sions, first in 1948 and again in 1955, 
having been struck down by this 
Court, it is not correct to hold that 
the appellant’s termination was set 
aside for a technical reason, 


9. Having given a close considera- 
tion to these submissions. we see no 
ground for interfering with the judg- 
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ment of the High Court. In the first 
place, the mere circumstance that the 
appellant was put on a panel for 
promotion does not mean that he 
would have been automatically pro- 
moted to the higher post. Being em- 
panelled for promotion confers upon 
the person concerned the limited 
right of being considered for promo- 
tion, which is another way of saying 
that persons who are put on the pan- 
el framed for promotion to a higher 
post,.are at the given moment consi- 
dered eligible for promotion. Events 
subsequent to the formation of the 
panel may render any person, who is 
included in the panel, unfit for pro- 
motion. which is what has happened 
in the instant case. 


10. The High Court was also right 
in relying upon the circular of May 
16, 1946, which is at Ex, 63. It pro- 
vides that an individual on the select- 
ed list who does not obtain promo- 
tion during the year need not be in- 
terviewed by the Selection Board 
again and his name would be carried 
forward to the next year’s list, unless 
something happens during the course 
of the year which may render him 
unfit for promotion. It follows from 
this circular that it would have been 
open to the railway administration, 
even if the appellant had remained 
in service and was not to be dismiss- 
ed, to report to the Selection Board 
reasons why the appellant was con- 
sidered unfit for promotion to the se- 
lection post. The other circular on 
which the trial court relied. and 
which, according to the appellant, is 
the only circular to apply is, in our 
opinion, not relevant on this point. 


11. There is also no substance in- 
the contention that the appellant was 
not found guilty of any charges at 
any time, It is manifest from the re~- 
cord that a Committee appointed by 
the Divisional Superintendent had 
found the appellant guilty of the 
charges levelled against him and that 
the Divisional Superintendent and, 
later on. the General Manager ac- 
cepted the report of the Committee 
as sufficient for terminating the ap- 
pellant’s services. The technical rea- 
son for which the appellant’s dismis- 
sal was set aside was that the order 
of dismissal was passed by the Divi- 
sional Superintendent and not by the 
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Genera] Manager who alone could 
pass that order. 


12. A grievance was made on be- 
half of the appellant that the High 
Court was in error in refusing iD 
award interest to the appellant for a 
period antececent to the institution cf 
the suit. As observed by the Higa 
Court, the appellant did not by his 
suit ask for interest for a pericd 
prior to the suit and even para 11 
of the plaint which bears on that 
question is at best doubtful on thet 
point. Besides, though the Trial 
Court did not decree interest prior 
to the suit, the appellant did not 
claim it in his memorandum of ap- 
peal. 


13. Counsel for the appellant si- 
tempted to argue that the High 
Court was in error in holding that 
the salary between Nov. 3, 1955 ard 
January 15, 1956 was barred by time. 
It is indisputable that the proper 
article of the Limitation Act, 1908 -0 
apply is Art. 102. It prescribes a 
period of three years from the dete 
when the wages accrue due. Tne 
suit in the instant case was filed on 
March 15, 1959 and making allowamee 
for the two months’ period of notize 
under S. 80 of the Civil P, C, only 
that part of the salary can be ca~ 
creed which accrued due within thr2e 
years preceding Jan. 15, 1959. The 
High Court was, therefore, right that 
the salary waich had accrued due ke- 
tween Nov. 5. 1955 and Jan. 15, 156 
was barred by time. 


14. There is thus no merit in this 
appeal and accordingly we dismiss it. 
There will bẹ no order as to costs 

Appeal dismissed. 
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Sale of Goods Act (1930), Ss. 2 
(4), 18, 23 — Pucca delivery orders, 
if documents of title — Delivery 
Orders not relating to specific goods 
— Title, when passes — S. 23, if 
attracted — Custom — Proof of — 
Estoppel — Question as to — Cus- 
tom, if could modify requirements of 
law — Custom, if can be pleaded as 
an answer to S, 92, Evidence Act. 

A and B were both firms register- 
ed under the Partnership Act, deal- 
ing in the sale and purchase of jute 
goods. By four different contracts 
entered into by and between A and 
B, the latter agreed to buy from A 
diverse quantities of twill deliverable 
in the months of April, May and 
June, 1952. By another contract, B 
agreed to buy from A certain quan- 
tity of hessian goods, also deliver- 
able in April, May and June, 1952. 
All the contracts were in the stan- 
dard forms of the Indian Jute Mills 
Association. In respect of the June 
quota of twill and the May and June 
instalments of hessian, A tendered to 
B ‘pueca delivery orders’ on mills 
generally described as “European 
Mills”. These pucca delivery orders 
which were issued by European Mills 
passed through several hands before 
they came into A’s possession, They 
contained a stipulation that the Mills 
were not bound to recognise any 
transferee except the original buyer 
and require the transferees to give 
an undertaking to the Mills that they 
would take delivery of the goods in 
terms of the contract between the 
Mills and the original buyer. A was 
not the original buyer of these pucca 
delivery orders. B having refused 
to accept the pucca delivery ‘orders 
tendered by A or pay for the same, 
A instituted the suit for recovery of 
damages for breach of contract. A 
averred that the tender of aforesaid 
delivery orders was valid by virtue 
of trade custom and usage of the 
Jute trade in Calcutta. The Single 
Judge of High Court held that the 
tenders of pucca delivery orders 
made by A were not in conformity 
with the contracts between the par- 
ties. He further found that on the 
evidence adduced the custom pleaded 
was not proved, that the custom, al- 
leged was contrary to Ss, 18 and 23 
of the Sale of Goods Act and also to 
the terms of the written contracts. 
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On appeal the Division Bench affirm- 
ed the decision of the Single Judge. 
On appeal to Supreme Court. 


Per Majority (P. S. Kailasam J. 
contra): 


Held: (1) that the pucca delivery 
orders which were offered were not 
in compliance with the contracts be- 
tween the parties. The pucca deli- 
very orders issued by the mills con- 
tained a term that the mills would 
not be bound to recognise a trans- 
feree. The mills insisted on a new 
and separate contract, with the 
holder of a pucca delivery order ac- 
cepting the obligations of the original 
buyer which were not necessarily 
identical with the obligations of the 
buyer under the contracts concerned 
in this case. The new contract in- 
sisted on terms regarding insurance 
and godown charges which are not 
mentioned in the contracts between 
the parties. (Paras 8. 9, 10) 


(2) that the pucca delivery orders 
did not entitle B to obtain delivery 
from the mills in terms of the con- 
tracts between the parties to the suit. 
The term ‘delivery order’ in its natu- 
ral sense would not include delivery 
orders of the kind tendered hy A 
and there was nothing to suggest 
that the parties while agreeing on 
payment in exchange for ‘delivery 
orders’ used the term in any other 
sense. Therefore the pucca delivery 
orders were not documents of title 
under the Sale of Goods Act and 
were not in conformity with what 
the parties had contracted for. 

(Paras 18, 8, 9, 10) 

(3) that the pucca delivery orders 
did not relate to any specific lot of 
goods. And title could not pass un- 
til the goods were ascertained in 
view of S. 18 of the Sale of Goods 
Act. The contracts were for the sale 
of unascertained goods by descrip- 
tion. And A the seller, did not have 
the necessary control over the goods 
to be able to appropriate them to the 
contracts even with the consent of 
the buyer. Thus. S. 23 was also not 
attracted. ATR 1961 SC 1214 Foll. 
AIR 1955 SC 182, AIR 1961 SC 1065 
and AIR 1962 SC 1585, Dist. 

(Para 19) 

(4) that the finding of the courts 
below that no custom or usage as 
claimed had been proved on evi- 
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dence was a finding of fact which 
could not be reconsidered. 
(Para 20) 
(5) that a custom proved in one 
ease should not be utilised to found 
facts in another. 1919 AC 801 Foll. 
(Para 21) 
(6) that no case of estoppel was 
pleaded by A and. therefore, it was 
A who should be precluded from 
raising the question of estoppel. 
Apart from that, the law permitted 
B to justify the repudiation on any 
ground which existed at the time of 
the repudiation. AIR 1935 PC 67 


Foll. ILR (1967) 1 Cal 184 Affirmed. 

‘(Para 23) 

Per M. H. Beg. C. J. (concurring 
with A. C. Gupta, J.) 

Any alleged custom could not 


modify the requirements of law as to 
what a “document of title” is or 
what a particular contract is or what 
a particular delivery order means. It 
could not help a legally defective 
document to overcome the basic legal 
defect due to its terms. It could not 
override the specific terms of the 
actual contract between the parties. 
It could not validate delivery orders 


containing reservations derogating 
from the legal requirements .of a 
document of title. (Para 7) 


Surely, a custom could not be plead- 
ed as an answer to the provisions 
of S. 92 of the Evidence Act which 
bar oral evidence to contradict, vary, 
add to or subtract from the terms of 
an agreement, although proviso (£) of 
S. 92 allows “any usage or custom 
by which incidents not expressly 
mentioned in any contract are usual- 
ly annexed to contracts of that des- 
cription” to be proved. Annexing 
usage or custom to the express terms 
of the contract is very different from 
demolishing the original contract by 
substituting new terms which enable 
a party to a contract to get over its 
obligation under the contract itself. 

(Para 7) 

Anno: (1) 3 AIR Manual (Vol, 18) 
Sale of Goods Act, S. 2, N. 4, S. 18, 
N. 1, S5. 23. N. 2. 


(2) 3 AIR Manual (Vols. 9 and 10) 
ee Act. S. 13, Notes 9, 13, 15; S. 92, 
. 44. 


Cases Referred: Chronological Paras 
AIR 1965 SC 1954: (1965) 3 SCR 
254 8 
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AIR 1964 SC 538 51 

AIR 1962 SC 1585: (1963) 1 SCR 
184 22, 

AIR 1961 SC 1065: (1961) 3 SCR 
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AIR 1961 SC 1214: (1961) 3 ta 
9, 2 


820 1 
AIR 1955 SC 182: (1955) 1 SCR 
1071 - 9. 22, 43, 48 
(1954) 2 All ER 694: (1954) 1 WLE 
1286, Butterworth v. Kingsway 
Motors Ltd. ON 
AIR 1935 PC 67:62 Ind App 89 23 
1919 AC 801:121 LT 393. Les 
Affreteurs Reunis Societe Ano- 
nyme v. Leopold Walford (Lon- 
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45 


don) Ltd. 31 
(1911) ILR 33 Cal 127 9. 21, 42, 
45, 48 


Mr. y. S. Chitale, Sr. Advocate and 
Mrs. Leila Sethi, Sr. Advocate (M's. 
Praveen Kumar, Mr. Mukul Mudgal, 
B. P. Maheswari and Suresh Sethi, 
Advocates with him), for Appellant; 
Mr. 5. K. Gupta, Sr. Advocate (Mr. 
S. M. Jain and Mr. B. K. Jan, 
Advocates with him), for Respondent. 

M. H. BEG, C.J. (Majority view):— 
I have gone through the differing 
judgments of my learned brethren 
Gupta and Kailasam. The differerce 
arises, I finé, primarily from diver- 
gent interpretations of what was 
pleaded by the parties. What Kai_a- 
sam J. considers as having been: 
admitted in the pleadings, by imrli- 
cation, was assumed by Gupta J. to 
be the matter put in issue by pleed- 
ings of the two sides which had to 
be decided. eat 


2. After having considered “he 
pleadings of the parties, I am unable 
to agree, with great respect, with my 
learned brother Kailasam that this 
case can be decided in favour of the 
plaintiff on the pleadings of the par- 
ties. It is true that the defendant 
admits the contract under which 
goods were to be delivered to the 
defendant under delivery notes to be 
supplied by the plaintiff for which 
payments were to be made by zhe 
defendant. But, that did not mean 
that the defendant accepted what the 
plaintiff alleges to be the contract be- 
tween the parties with all its allegec. 
implications. The crux of the whole 
matter was whether the plaintiff hac 
carried out what it had undertaker. 
and tendered delivery notes in res- 
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pect of the contracts still left for us 
to consider so as to comply with the 
conditions of the contract really ad- 
mitted by the defendant. In other 
words, there is a dispute on what the 
parties understood the contract to 
provide or mean. While the defen- 
dant accepts that there was a con- 
tract, he does not accept the plain- 
tiffs version about its due compli- 
ance by the plaintiff and a breach 
of it by the defendant. If this had 
not been so there could be no dis- 
pute. The whole dispute revolved 
round the question: Was tender of 
delivery orders containing certain 
additional conditions according to or 
at variance with the contract be- 
tween the parties? 


3. The plaintiff realized fully that 
the difficulty in the way of an ac- 
ceptance of its case was caused by | 
the additional conditions sought to 
be attached to actual delivery by 
the delivery orders tendered by it. It 
therefore, amended the plaint by 
adding as follows: 


“19A. The tenders made by the | 
plaintiff of the Mills Pucca Delivery 
Orders as mentioned in paragraphs 
9, 14 and 18 of the Plaint were duly 
made in terms of the Contracts be- 
tween the parties. In any event the 
Delivery Orders tendered in respect 
of the Contracts mentioned in the 
Plaint were and are proper tenders 
by virtue of trade customs and 
usage of the Jute Trade in Calcutta. 
Particulars of such customs and/or 
usages are set out hereunder. 


(i) In the Calcutta Jute market 
there is a usage that upon the issue 
by the Mills to the buyers of Deli- 
livery orders in respect of jute goods 
purchased, the purchasers are re- 
garded as the owners of the goods 
with the right to transfer these 
goods by endorsing the Delivery 
Orders and that the Delivery Orders 
are regarded as documents of title 
to the goods covered by them. 

Gi) At no time till actual delivery 
is given, is there any appropriation 
of the goods either to the Contracts 
or Delivery Orders, but notwith- 
standing the absence of the appro- 
priation, the holders of the Mills 
Delivery Orders (known in the mar- 
ket as Pucca Delivery Orders) are 
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regarded by the trade as the owners 
of the relevant goods. 

(iii) That the Pucca Delivery 
Orders as representing the goods, 
pass from hand to hand by endorse- 
ment being received by the succes- 
sive buyers against cash payment 
and are used in the ordinary course 
of business authorising the holder 
thereof to receive the goods which 
they represent irrespective of the 
forms in which the Mills Pucca de- 
livery Orders are couched. 

(iv) That the tender of Mills De- 
livery Orders on due date to the 
buyer, irrespective of the form ` in 
which they may be couched, in ex- 
change for cash was and is a fair 
and valid tender under the Standard 


India Jute Mills Association . Con- 
tract Forms, and were and are 
treated as such. 

19B. The defendant, was at all 
material times fully aware of the 
aforesaid Trade customs and usages 


and dealt with the plaintiff on the 
basis thereof.” 

4. The defendant 
tional written statement 
extenso as follows: 

“2. With regard to paragraph 19A 
of the amended Plaint, the defendant 
denies that the alleged tenders or 
any of them or the alleged delivery 
orders or any of them were in terms 
of the contracts between the parties. 


in his addi- 
set out in 


Further, the documents described 
therein as Mills’ Pucea Delivery 
Orders, are not Delivery Orders at 


all, The plaintiff in any event had 
no title to any of them. The docu- 
ments described as Delivery Orders 
on the face of them relate to goods 
deliverable under contracts between 


third parties mentioned in the said 
alleged Delivery Orders. In any 
event, the goods mentioned in the 
alleged Delivery orders .are not 
goods of the description men- 
tioned in the contracts between 


the parties herein. Further. the de- 
fendant called for the tender of ins- 
pection orders in terms of the said 
contracts, but the plaintiff wrong- 
fully and in breach of contract fail- 
ed and neglected to tender any in- 
spection order even with the purport- 
ed tender of the Documents des- 
cribed as delivery orders or other- 
wise. 
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The alleged tenders were each 


and all invalid. 


3. With further reference to the 
said paragraph 19A, the defendant 
denies that the alleged tenders of al- 
leged Delivery Orders or any such 
alleged tender were or are proper 
tenders by virtue of any alleged 
trade custom or usage of the jute 
trade in Calcutta. It is denied that 
there is any trade custom or usage. 
as alleged.. The correctness of the 
alleged particulars of the alleged 
custom or usage is disputed and 
denied. 

4. The allegations contained in 
sub-paragraph (i) of paragraph 19A 
are denied. The documents deseribed 


as alleged delivery orders in the 
said paragraph 19A are not trans- 
ferable by endorsement. 

5. Save that there is no appro- 


priation of the goods either to any 
particular contract or to any deli- 
very order, the allegations contained 
in sub-paragraph (ii) of the said 
paragraph 19A are denied. 

6. The allegations contained in 
sub-paragraph (iii) of the said para- 
graph 19A are denied. 


7. The defendant denies each and 
every allegation contained in sub- 
perantan (iv) of the said paragraph 


8. With regard to paragraph 19B 
of the said amended plaint, it is de- 
nied that there was or is any trade 


custom or usage as alleged or that 
the defendant was at any time 
aware of any such alleged custom 


or usage or that the defendant dealt 
with the plaintiff on the basis of 
any such alleged custom or usage. 
The alleged usage or custom (the 
existence of which is denied) is in 
any event inconsistent with the 
terms of the said written contracts 
between the parties and as such 
evidence of such alleged usage or 
custom is inadmissible.” 


5. As a result of the explicit as- 
sertions by the plaintiff and the de- 
nials by the defendant, the real dis- 
pute between the parties clearly. 
emerged. It was: Did the particular 
delivery orders, indorsed on behalf 
of the plaintiff in favour of the de- 
fendant, amount to valid tenders as 
contemplated by the- contract be- 
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tween the parties? Hence, Mr. Jus- 
tice Bachawat of the Calcutta High 
Court, who dealt with the case. in 
its earlier stages, framed the follow- 
ing among othər issues: 

“3. (a) Did the plaintiff tender the 
delivery orders in respect of June 
portion of the goods in terms of the 
contracts mentioned: in paragraph 3 
of the plaint as alleged in para- 
graph 9 of the plaint? If so, was 
the tender valid? 

(b) Was there any wrongful fail- 
ure or neglect by the defendant tc 
accept and/or vay for the same? 

(c) Did the defendant fail and ne- 
glect to pay for and take delivery of 
the said June portion of es goods? 


Bee e ee sessao osooso oss sos sears aoe 


4, (a) Did tne defendant ‘fail and 
neglect to pay for and take deli- 
very of the Pucca Delivery Orders 
for May & June 1952 portions o2 
the goods in respect of the contracts 
mentioned in paragraph 13 of the 
plaint as alleged in paragraph 14 
thereof? 

5. (a) Did the plaintiff duly ten- 
der the delivery order in respect of 
June 1952 portion of the contract 


mentioned in paragraph 17 of the 
f patis If sc, was the tender va- 
id? 


(b) Was there any wrongful fail- 
ure or neglect by the defendant to 
accept and/or pay for thè same? 

(c) Did the defendant fail and ne- 
glect to pay for and take delivery 
of the said June 1952 portion of the 
goods? 


vzesas bese es veneers wtsjzse vesees 


”? 


6. The trial Judge ” the final 
stage, Mr. Justice A. N. Rey 
(as he then was), of the Cal- 
cutta High ‘Court, then ` consider- 
ed the whole of the law and evi- 


dence on these issues at considerable 
length and held that the plaintiff 
did not tendar the delivery orders 
in accordance with the terms of the 
contract between the parties. The 
defendant did not bargain for dei- 
very orders containing reservations 
or conditions entitling the mils 
er suppliers to refuse delivery to 
the holder of the delivery order un- 
less the defendant complied with 
such other end additional terms or 
conditions as the suppliers impose. 
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This. according to the defendant, was 
“no delivery order.” It was only 
an offer to delivery if certain 
conditions are fulfilled and new 
liabilities undertaken. The contract 
between the parties was for deli- 
very without such additional terms 
and liabilities. This was the short 
and simple question decided upon 
documentary evidence before the 
Court. 


7. It is difficult to see how any 
alleged custom could modify the re- 
quirements of law as to whata 
“document of title’ is or what a 
particular contract is or what a 
particular delivery order means. It 
could not help a legally defective 
document to overcome the basic le- 
gal defect due to its terms. It could 


not override the specific terms of 
the actual contract between the 
parties, It could not validate deli- 





very orders containing reservations 
derogating from the legal require- 
ments of a document of title. The 
plea of custom set up by the plain- 
tiff, in desperation, was obviously 
not available in the face of the ex- 
press statutory provisions as well as 
the specific terms of the contract be- 
tween the parties. An alleged cus- 
tom, amounting to ignoring or con- 
travening the express terms of agree- 
ments or the operation of statutory 
provisions would, obviously, be in- 
valid. Surely, a custom could not bel 


pleaded as an answer to the provi- 
sions of Section 92 of the Evi- 
dence Act which bar oral evidence 


to contradict, vary, add to or sub- 
tract from the terms of an agree- 
ment, although proviso (5) of Sec- 
tion 92 allows “any usage or cus- 
tom by which incidents not express- 
ly mentioned in any contract are 
usually annexed to contracts of that 
description” to be proved. Annexing 
usage or custom to the express 
terms of the contract is very differ- 
ent from demolishing the original 
contract by substituting new terms 
which enable a party to contract to 
get over its obligations under the 
contract itself. Moreover, it has 
been found, by the learned trial 
Judge as well as the Division Bench 
of the Calcutta High Court, that 
there is no such uniformity of prac- 
tice or usage about the forms of 
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either contracts or delivery orders or 
their implications as to annex oùj- 
gations contained in a particular 
type of delivery order to  transec- 
tions in general according to vari- 
ous forms of contracts for purchase 
of jute. 


8. It has been clearly found by 
Ray J.. and the Division Bench, 
consisting of Sinha C. J. and Sen d. 
that the contracts now before us 
(we are not concerned with other 
contracts for which decrees may of 
may not have been granted) are for 


“delivery orders” which are docu- 
ments of title and not for ordezs 
with conditions annexed to them 


which prevent them from so operat- 
ing. On the express terms of these 


delivery orders, the suppliers cf 
jute were not bound to recognise 
the rights of the holder by mere 


indorsement of the order. It is only 
after the holder had applied for re- 
gistration and undertaken payment 
of storage charges, and acknowledg- 
ed the lien of the supplying mitls 
on the goods, for payment of stor- 
Jage and other charges such as in- 
surance of the goods, that the holde? 
could acquire the right to delivery. 
In other words, he had to enter in- 


to direct seperate contracts with 
the mills before he could demard 
deliveries. Such conditional deli- 


very orders are certainly not docu- 
ments of title as defined by S. 2 (4) 
of the Sale of Goods Act, whick 
lays down: 

“(4) “document of title to goods” 
includes a bill of lading, dock-war- 
rant, warehouse keeper’s certificate, 
wharfingers’ certificate, railway re- 
ceipt, warrant or order for the de~ 
livery of goods and any other docu- 
ment used in the ordinary course cf 
business as proof of the possession 
or control of goods, or authorising 
or purporting to authorise, either by 
endorsement or by delivery, the pos- 
sessor of the document to transfer 
or receive goods thereby represent- 
ed.” 

‘9. We have examined a 
of cases cited before us, including: 
Angio-India Jute Mills Co. v. 
Omademull, (1911) ILR 38 Cal 127, 
Duni Chand Rataria v. Bhuwalka 
Brothers Ltd.. (1955) 1 SCR 1071: 
(AIR 1955 SC 182), Jute & Gunny 


number 
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Brokers Ltd, v. Union of India (1961) 
3 SCR 820:(AIR 1961 SC 1214) and 
the Morvi Mercantile Bank Ltd. v. 
Union of India (1965) 3 SCR 254: 
(AIR 1965 SC 1954). We were not re~ 
ferred to any case which has laid 
down that a document purporting 
to be a delivery order hedged round 
with conditions showing that the 
supplier of goods had reserved the 
option to deliver or not to deliver 
unless further conditions are com- 
plied with could possibly be a “docu- 
ment of title’ as contemplated by 
Section 2 (4) of the Sale of Goods 
Act set out above. It could not 
authorise or purport to authorise 
the holder of the document to trans- 
fer the goods mentioned in it until 
another agreement took place. The 
holder might put up an equitable 
claim if he had actually paid some 
money. But, he could not be com- 
pelled to pay damages for am alleg- 
ed breach of contract when the de- 
livery order was not what he had 
contracted for. It is a simple case 
in which what the defendant con- 
tracts for has not. been received by 
him on patent facts pleaded amd 
established. Therefore, with due 
respect, I disagree with Kailasam 
J. and concur with the view of my 
learned brother Gupta. l 





10. I do not think it is necessary, 
on the conclusion reached above by 
me, to deal with the further ques- 
tion whether the delivery orders, if 
they had authorised the defendant 
to demand delivery unconditionally, 
would still not constitute a due per- 
formance of the contract between 
the parties until goods had been as- 
certained and title actually passed. 
If, according to the contract, pay- 
ment was only to be made when 
property in goods had passed, Sec- 
tion 18 of the Sale of Goods Act 
would have also constituted a good 
defence. But. as I have said, I need 
not go into this further question as 
it is enough, for the purposes of the 
ease before us, to conclude, as I do, 
in agreement with the learned 
Judges of the Calcutta High Court 
and my learned brother Gupta, that 
the so-called delivery orders did not 
fulfil the terms of the contract be~ 


tween the parties. 
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11. The result is that this appeal 
must be dismissed with costs. 


GUPTA, J. (Majority view):— 12. 
This appeal on certificate of fitness 
granted by the Calcutta High Court 
is at the instance of the plaintiff in 
a suit for recovery of damages for 
breach of contract. The appeal turns 
on the question whether certain 
documents described as ‘pucca deli- 
very orders’ are really delivery 
orders as known in law. 


13. The question arises on the fol- 
lowing facts. The plaintiff and the 
defendant are both firms registered 
under the Indian Partnership Act, 
dealing in the sale and purchase of 
jute goods. By four different con- 
tracts entered into by and betweer 
the plaintiff and the defendant, the 
latter agreed to buy from the plain- 
tiff diverse quantities of B twill de- 
liverable in the months of ApriL 
May and June, 1952. By . another 
contract. the defendant agreed to 
buy from the plaintiff a certain 
quantity of hessian goods, also deli- 
verable in April May and June, 
1952. The appeal before us concerns 
only the June quota of B twill and 
the May and June instalments of 
hessian. The April and May instal- 
ments of B twill and the April 
quota of hessian do not form the 
subject-matter of this appeal. 


14. It is not disputed that all the 
conracts were in the standard forms 
of the Indian Jute Mills Associatior.. 
In all these contracts there is 3 
clause for payment which is in tha 
following terms: 


“Payment to be made 
exchange for Delivery 
Sellers, or for Railway 
for Dock’s Receipts or for Mate's 
Receipts (which Dock’s or Mate's 
Receipts are to be handed by a 
Dock or Ship's officer to the Sel- 
ler’s representatives).” 


In respect of the June quota of 3 
twill and the May and June insta‘- 
ments of hessian, the plaintiff ter- 
dered to the d2fendant ‘pucca delivery 
orders’ on mills like Fort Gloste-, 
Fort William or Auckland, generally 
described as ‘European Mills.’ These 
pucca delivery orders which were 
issued by European Mills passed 
through several hands before they 


in cash in 
Orders on 
Receipts or 
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came into appellant’s possession. 
They contain a stipulation that the 
Mills were not bound to recognise 
any transferee except the original 
buyer and require the transferees to 
give an undertaking to the Mills. 
that they would take delivery of the 
goods in terms of the contract be- 
tween the Mills and the original 
buyer. The appellant, as already 
stated, was not the original buyer of 
these pucca delivery orders. The 
respondent having refused to accept 
the pucea delivery orders tendered 
by the appellant or pay for the 
same, the appellant instituted the 
suit out of which the appeal arises. 


15.. It is alleged in the plaint 
that the tenders made were . in 
terms of the contracts between the 
parties and that the defendant com- 
mitted a breach of the contract by 
refusing to accept them. In para- 
graph 19A of the plaint it is claim- 
ed that the tender of such delivery 
orders was valid by virtue of trade, 
custom and usage of the Jute trade 


in Calcutta. Particulars of such 
custom or usage as set out in the 
plaint are as follows:— 

“(i) In the Calcutta jute market 


there is a usage that upon the issue 
by the. Mills to the buyers of Deli- 
very orders in respect of jute goods 
purchased, the purchasers are re- 
garded as the owners of the goods 
with the right to transfer these 
goods by endorsing the Delivery 
Orders and that-the Delivery Orders 
are regarded as documents of title 
to the goods covered by them. 

(ii) At no time till actual delivery 
is given, is there any appropriation 
of the goods either to the Contracts 
or Delivery Orders, but notwith- 
standing the absence of this appro- 
priation, the holders of the Mills 
Delivery Orders (known in the mar- 
ket as Pueea Delivery Orders) are 
regarded by the trade’ as the owners 
of the relevant goods. 


- (üi) That the Pucca Delivery 
Orders as representing the goods, 
pass from hand to hand by endorse- 
ment being received by the succes- 
Sive buyers against cash payment 
and are used in the ordinary course 
of business authorising the holder 
thereof to receive the goods which 
they represent irrespective af the 
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forms in which the Mills Pucca De- 
livery Orders are couched. 


(iv) That the tender of Mills Deli- 
very Orders on due date to the 
buyer, irrespective of the form in 
which they may be couched, in ex- 
change for cash was and is a fair 
and valid tender under the Sten- 
dard India Jute Mills Association 
Contract Forms, and were and zre 
treated as such.” 


16. In the written statement the 
defendant asserts that the documents 
described as pucca delivery orders 
“are not delivery orders at all” and 
therefore all the tenders were in- 
valid, The existence of anv such 
trade, custom or usage as alleged is 
also denied, It is further stated that 
the alleged usage or custom would 
in any event be inconsistent with 
the terms of the written contracts 
between the parties. 


17. The learned Judge of the 
High Court who heard the suit held 
that the tenders of pucca delivery 
orders made by the plaintiff were 
not in conformity with the contracts 
between the parties. He further 
found that on the evidence adduced 
the custom pleaded was not proved, 
that the custom alleged was con- 
trary to Sections 18 and 23 of the 
Sale of Goods Act, 1930, and also z0 
the terms of the written contracts. 
The learned Judges composing the 
Division Bench that heard the ap- 
peal from his judgment, by two 
separate but concurring Judgments 
affirmed the decision of the singe 
Judge. It has been mentioned al- 
ready that the scope of the appeal 
before us is not co-extensive with 
the reliefs claimed in the suit but 
narrower. We have not therefore re- 
ferred to the other issues in the sut 
or the other findings recorded by the 
- High Curt which are not relevant fcr 
the present purpose. 


18. Were the pucca delivery orders 
tendered by the plaintiff in confor- 
mity with what the parties corm- 
tracted for? If not. the defendant 
committed no breach by refusing t3 
accept them. These pucca delivery 
orders, as already mentioned, had 
been issued by the mills. The pay- 
ment clause in the contracts pro- 
vides for payment in exchange for 
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delivery orders on sellers, Here, the 
sellers were the plaintiff and not 


the mills. A contention rejected by 
the High Court and repeated in this 
Court is that where the contracts 
speak of “delivery orders on sellers”, 
the reference is to the original sel- 


lers, namely, . the mills. In a con- 
tract for sale of goods, the word 
seller must obviously refer to the 


party selling under the contract un- 
less there is anything in the context 
suggesting otherwise. There is no- 
thing in the clause requiring one to 
read the word sellers to mean the 
original sellers and not the sellers 
under the contracts, and this is one 
of the reasons why the High Court 
held, in our opinion rightly, that 
the pucca delivery orders which 
were offered were not in compli- 
ance with the contracts between 
the parties. More important is the 
question, did these pucca delivery 
orders enable the defendant to ob- 
tain delivery of the goods from the 
mills in terms of the contracts? A 
delivery order is a “document of 
title to the goods” in Sec. 2 (4) of 
the Sale of Goods Act, 1930. A de- 
livery order is an order by the 
owner of goods directing the per- 
son who holds them on his behalf 
to deliver them to the person named 
in the order. If the pucca delivery 
orders were documents of title, the 
defendant should have been able to 
get delivery only by lodging them 
with the milis- concerned, But these 
delivery orders issued by the mills 
contain a term that the mills would 
not be bound to recognise a trans- 
feree. It appears from the evi- 
dence that transferees have to regis- 


ter their names with the mills as 
buyers, and for this purpose the 
mills insist on an application being 
made in the following form (Ext. 
DDD): 

“Dear Sirs, 


In requesting you to register us as 
the Holders of the above Delivery 
Order(s), we agree that all contract 
terms covering it are to be applic- 
able and to have been signed dy us 
that we accept all obligations of the 
original Buyers.” 

Thus the mills insist on a new and 
separate contract, with the holder of 
a pucca delivery order accepting the 
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obligations of the original 
which are not necessarily 
with the obligations of the buyer 
under the contracts concerned in 
this case, The new contract insist- 
ed on includes terms regarding: n- 
surance and godown charges which 
are not mentioned in the contra-ts 
between the parties, As an illustra- 
tion, the High Court has referred to 
one such delivery order (Ext. I) issu- 
ed by the Fort Gloster. Jute Mill 
which contains these terms: 


"(i) That the company shall not be 
bound to recognise any trans er 
thereof. 


(ii) That the goods are held cover- 
ed under the company’s Insuratce 
policies against risk of fire while at 
the Mill until lst. October, 1952, 
after which date a charge of eight 
annas per bale per month will be 
levied by the company for this par- 
pose until removal. 


(iii) That on and after the Ist 
Oct., 1952, the Company will cha-ge 
a godown rent of eight’ annas ber 
bale per month for the purpose until 
removal, 

(iv) That the company has a ¥en 

on the goods for the above crar- 
ges.’’- 
It thus appears that the pucca dəli- 
very orders did not, as the High 
Court has found, entitle the defen- 
dant to obtain delivery from the 
mills in terms of the contracts be- 
tween the parties to the suit. “he 
term ‘delivery order’ in its natural 
sense would not include delivery 
orders of the kind tendered by the 
plaintiff, and there is nothing to 
suggest that the parties while agree- 
ing on payment in exchange for de- 
livery orders’ used the term in any 
other sense. It must therefore be 
held that the pucca delivery orcers 
were not documents of title urder 
the Sale of Goods Act and were not 
in conformity with what the panties 
had contracted for. 


19. There is yet another resson 
why the pucca delivery orders can- 
not be taken as documents of ttle. 
These delivery orders did not reate 
to any specific lot of goads. It is well 
established that title cannot pass un- 
til the goods are ascertained in view 
of Section 18 of the Sale of Geods 


buyer 
identical 


‘Act, 1930. 
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and Gunny| 
of India 
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(See Jute 
Brokers Ltd. v. Union 
(1961) 3 SCR 820:(AIR 1961 SC 
1214)). It was argued that requisite 
quantities of goods were lying in the 
mills’ godown when the pucca deli- 
very orders were issued which was 


sufficient ascertainment within the 
meaning of Section 18. It appears 
from the Judgment of the learned 


single Judge as also of the Division 
Bench of the High Court that no 
responsible officer of the mills came 
forward to prove this. But even as- 
suming that the mills’ godowns had 
sufficient quantities of B twill and 
hessian when the pucca delivery 
orders were issued, the requirement 
is not satisfied. Here the contracts 
were for the sale of unascertained 
goods by description. Section 23 of 
the Sale of Goods Act provides that 
in such cases, if goods of that 
description and in a deliverable state 
are unconditionally appropriated to 
the contract by the seller with the 
express or implied assent of the 
buyer, the property in the goods 
passes to the buyer. The assent may 


be given either before or after the 
appropriation is made. But here the 
plaintiff, who was the seller, did 


not have the necessary control over 
the goods to be able to appropriate 
them to the contracts even with the 
consent of the buyer. 


20. It was next claimed that such 
pucca delivery orders are tendered 
and accepted following the trade cus- 
tom and usage in the Calcutta jute 
market. It was suggested that the 
fact that the contracts were in the 
standard forms of the Indian Jute 
Manufacturers’ Association was an 
indication of the existing custom. The 
forms are however not uniform. It 
has been found by the High Court 
that they differ in several particu- 
lars. The learned single Judge who 
disposed of the suit and the Divi- 
sion Bench that heard the appeal 
have found that no such custom or 
usage has been proved on the evi- 
dence, I find no reason to reconsider 
this finding of fact. 

21. It has been argued that seve- 
ral decisions of this Court and one 
of the Calcutta High Court accept 
the existence of the custom alleged 
in the plaint, The learned single 
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Judge who decided the suit pointed 
out referring to the observation of 
Lord Birkenhead in Les Affreteurs 
Reunis Societe Anonyme v. Leopold 
Walford (London) Limited, 1919 AC 
801 at p. 807 that a custom proved 
in one case should not be utilised 
to found facts in another. I do not 
think that any of the decisions re- 
lied on by the appellant in support 
of this contention finds that it is the 
custom of jute trade in Calcutta to 
accept pucca delivery orders of the 
kind we are concerned with in this 
case as document of title. In the 
Calcutta case, Anglo-India Jute Mills 
Co. v. Omademull (1911) ILR 38 


Cal 127 three pucca delivery orders 
were issued by the defendant com- 
pany in favour of Janki Dass and 


Company’s principals or order. Janki 
Dass & Company endorsed the deli- 
very orders to the plaintiffs. The 
plaintiffs on making enquiries at the 
mills were informed that the deli- 
very orders were “all right.’ The 
delivery orders were in these terms: 


“Please deliver to Messrs. Janki 
Dass & Cos Principals or order 50 
Bls. 1,00,000 yds. Hess, Cloth 40 in. 
Th oz. 9 by 9 each 2,000 yds. (One 
Hundred thousand yards only). Ready 
Shipment Rs. 113.” 

The cheque handed to the 
dant company by Janki Dass and 
Company in payment of the goods 
comprised in the délivery orders was 
dishonoured. The defendant com- 
pany thereupon refused to give deli- 
very of the goods to the plaintiffs 
under the delivery orders, The plain- 
tiffs brought an action against the 
defendant company for delivery of 
the goods or their value or dama- 
ges for conversion. The defendant 
ccmpany urged that the delivery 
orders were not documents of title 
and property in the goods did not 
pass, They also denied that these 
delivery orders were taken. as equi- 
velent to documents of title by any 
trade usage in Calcutta. The Cal- 
cutta High Court held that the de- 
fendant company having represented 
that the delivery orders would ceon- 
fer a good title and having putitin 
the power of M/s. Janki Dass and 
Company to endorse the delivery 
orders and having represented to 
the plaintiffs that it was “all right”, 


defen- 
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were estopped from denying that 
they had been paid for the goods 


to which the delivery orders related 
Or that they had appropriated the 
goods of the required quantity and 
description to the delivery orders 
and that they held these goods for 
the plaintiffs. It is difficult to see 
how this case helps the appellant. 
The form of the delivery orders was 
quite different from the ones con- 
cerned in the case before us and the 
case was decided on the principle of 
estoppel arising in the  circumstan- 
ces of the case. The Calcutta case 
was explained by this Court in 
Jute and Gunny Brokers Limited v. 
Union of India (1961) 3 SCR 820: 
(AIR 1961 SC 1214). Rejecting an 
identical argument that in spite of 
the absence of any appropriation of 
the goods to the contract or to the 
delivery orders, by the usage of the 
jute trade in Calcutta the holders of 
such pucca delivery orders are re- 
garded as the owners of the goods 
specified therein, this Court pointed 
that the Calcutta case merely laid 
down the rule of estoppel as between 
the mill and the holder of the pucca 
delivery order and that this did not 
mean “that in law the title passed 
to the holder of the pucca delivery 
order as soon as it was issued even 
though it is not disputed that there 
was no ascertainment of goods at 
that time and that the ascertainment 
only takes place when the goods are 
appropriated to the pucca delivery 
orders at the time of actual deli- 
very”. In Jute and Gunny Brokers’ 
ease this Court held that where the 
contract concerned in any such deli- 
very order is a contract for the sale 
of unascertained goods, in view of 
Section 18 of the Sale of Goods Act. 
1930, title cannot pass to the buyer 
until the goods are ascertained by 
appropriation. Jute and Gunny Bro- 
kers’ case is really an authority 
against the appellant’s contention. 


22. Another case cited in this con- 
nection is Duni Chand Rataria v. 
Bhuwalka Brothers Ltd. (1955) 1 
SCR 1071: (AIR 1955 SC 182). The 
main question that arose for deter- 
mination in that case related to the 
meaning of the expression “actual 
delivery of possession” in Section 2 
(1) (b) G) of the West Bengal Jute 


1978 


Goods Future Ordinance, 1949 and it 
was held that the expression includ- 
ed within its scope symbolical as 
well as constructive delivery of p«s- 
session. Ancther question which vas 
raised, whether the delivery orders 
concerned in that case could be cal- 
ed documents of title within “he 
meaning of Section 2 (4) of the Sale 
of Goods Act, was left open. Thus, 
this case also does not help the =p- 
pellant. Bavyana Bhimayya v. The 
Government of Andhra 
(1961) 3 SCR 267 : (AIR 1961 3C 
1065) and State of Andhra Prad-ssh 
v. Kolla Sreerama Murthy, (1963 1 
SCR 184 : (AIR 1962 SC 1585), are 
the other two decisions on which zhe 
appellant relied. Neither of these 
cases is on the point under conside- 
ration. Both these cases deal with 
-the liability for payment of sales zax 
and are on the question whether zhe 
transaction is completed by giving 
-and taking delivery of pucca delivery 
orders. If pucca delivery orders are 
accepted and paid for and the cn- 
tract is fulfilled by delivery of goeds, 
no such quastion as involved in ihe 
case before us can arise. Further. in 
neither of these two decisions my 
such trade custom as alleged [ere 
has been pleaded. Neither decision 
is therefore relevant for the present 
purpose. 


23. It was also contended that the 
defendant not having raised the plea 
in their correspondence with the 
plaintiff that the delivery orders fn- 
dered were defective, was estopped 
from justifying their repudiation of 
the contracts on that ground. As the 
High Court has pointed out, no case 

fof estoppel was pleaded by the pl in- 
tiff and, therefore, it was the pl.in- 
tiff who should be precluded from 
raising the question of estopoel. 
Apart from that. the law permits de- 
fendant to justify the repudiation. on 
any ground which existed at the tme 
of the repudiation whether or not 
the ground was stated in the cor-es- 
pondence. (see Nune Sivayya v» 
Maddu Ranganayakulu. 62 Ind Apo 89 
at p. 98: (AIR 1935 PC 67 at p. 70). 


24. In the result the appeal fails 
and is dismissed with costs. 


P. S. KAILASAM, J. 
view):— 25. 


(Minarity 
This appeal is prefer- 
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red by the plaintiff by special leave 
granted by the Supreme Court under 
Art. 133 (1) (c) of the Constitution 
against the judgment of the Bench 
of the Caleutta High Court, 

26. The appellant filed a suit No. 
3282 of 1952 in the Ordinary Ori- 
ginal Civil Jurisdiction of the Cal- 
cutta High Court for the recovery of 
a sum of Rs, 2,52,968/11/- against the 
respondent with interest thereon at 
6 per cent per annum until realisa- 
tion or in the alternative an inquiry 
into damages and decree for the 
amount as may be found upon such 
inquiry. 


27. The suit was against the res- 
pondent for breach of several con- 
tracts mentioned in Paragraph 20 of 
the plaint. The suit was heard by 
a learned Judge of the Calcutta 
High Court and by a judgment 
delivered on 24th April, 1959, 
the learned Judge passed a de- 
cree for a sum of Rs. 67,275/- with 
interest at the rate of § per cent per 
annum and dismissed the suit with 
regard to the rest of the appellant’s 
claim. The appellant -preferred an 
appeal to a Bench of the Calcutta 
High Court and the Bench dismissed 
the appeal confirming the decree 
Passed by- the trial Judge This ap- 
peal is preferred by the plaintiff 
against the decree by special leave. 

28. The appellant is the owner of 
Jute Mills and habitually ships and 
deals in the sale and purchase of 
jute goods. 


28. The respondent agreed to buy 
from the appellant and the appellant 
purported to sell to the respondent 
various quantities of B Twill, There 
were three contracts entered into 
on 22-11-1951, J-12-1951 and 
10-12-1951 for delivery of certain 
quantities of bags at specified rates 
during April, May and June. 1952. 
Under the three contracts 3 items of 
goods were deliverable by the ap- 
pellant to the respondent in April, 
1952. Regarding these three items 
deliverable in April, 1952, the res- 
pondent agreed to sell to the appel- 
lant and the appellant agreed to buy 
from the respondent diverse quanti- 
ties of B Twill in settlement of the 
goods deliverable in- April. 1952 in 
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respect of the three contracts. As 
there was a fall in the price of the 
bags of Twills on the basis of settle- 
ment contracts the appellant became 
entitled to Rs, 50,175 and the res- 
pondent duly paid to the appellant 
the said sum. So far as the delivery 
under the three contracts due in 
April was concerned it was thus set- 
tled by payment by the respondent. 


Regarding the goods deliverable 
under the three contracts in May, 
1952 the respondent agreed to sell 


to the appellant and the appellant 
agreed to buy from the respondent 
the goods deliverable under the three 
contracts. As there was a further 
fall in the price of Twills the appel- 
lant submitted 3 bills regarding the 
three transactions due in May for a 
sum of Rs. 67,275 but the respondent 
neglected to pay the sum of Rs. 
67,275. i 
30. Regarding the goods deliver- 
. able in June, 1952 the appellant 
tendered delivery orders in respect 
of the June delivery but the respon- 
dent failed and neglected to accept 
the delivery orders and to pay for 
the same.. The appellant after due 
notice sold the goods at the respon- 
‘dent’s risk and thereby suffered a 
loss of Rs. 91,109/7/-. l 


31. Under the fourth contract ex- 
changed between the appellant and 
the respondent dated 10th January, 
1952 the respondent agreed to buy 
from the appellant and the appellant 
agreed to sell to the respondent three 
lakhs yards of hessian delivery in 
equal instalments in April, May and 
June, 1952. In respect of the goods 
deliverable under the contract in 
April, 1952 the .appellant delivered 
the delivery orders and the respon- 
dent paid for and took delivery of 
the goods but regarding hessiar. deli- 
verable in May and June the res- 
pondent failed to pay and take deli- 
very of pucca delivery orders. The 
goods were resold after due notice 
to the respondent and the appellant 
suffered a loss of Rs. 57,381/4/-. By 
another contract dated 19th April. 
1952. exchanged between the appel- 
Jant and the respondent the respon- 
dent agreed to buy from the appel- 
lant and appellant agreed to sell to 
the respondent certain quantities of 
B Twills at certain rates in June, 
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1952. Though the appellant delivered 
pucca Delivery Orders in respect of 
the goods deliverable in June, 1952, 
the respondent failed and neglected 
to accept and to pay for the goods 
or the Delivery Orders. The appel- 
lant sold the goods at the risk of the 
respondent at a loss of Rs. 37,203. 

32. The defence to the suit as dis- 
closed in the written statement is 
that the respondent has since dis- 
covered that the said Bought and 
Sold Notes and contracts were and 
are invalid and are void for the rea- 
sons stated.in the written statement. 

33. The ground on which the Bou- 
ght and Sold Notes and contracts are 
stated to be invalid and void is that 
under the West Bengal Act V of 
1950 (West Bengal Jute Goods Act) 
which was promulgated on 15th 
March, 1950, and the notification issu- 
ed thereunder the making of con- 
tracts for sale and purchase of jute 
goods on a forward basis by or with 
any person not being a person who 
habitually dealt, in the sale or pur- 
chase of jute goods involving the ac- 
tual delivery of possession thereof 
was prohibited. As the respondent 
had since discovered that the con- 
tracts came within the mischief of 
the said Act and the notification the 
contracts were and are void. The 
respondent admitted that he paid a 
sum of Rs. 50.175/- regarding the 
three contracts in respect of goods 
deliverable in April, 1952 but stated 
that the same was paid before the 
contracts were discovered to be void. 
The other allegations made in the 
plaint were generally denied. The 
facts and/or validity of the alleged 
tender and/or the alleged resale and/ 
or the alleged notice were denied. 
With reference to allegation in para- 
graph 14 of the plaint that: the ap- 
pellant delivered the delivery orders 
and the respondent paid for and 
took delivery of the delivery orders 
it was averred in the written state- 
ment that the delivery orders deliver- 
ed by the appellant were paid for and 
taken delivery of by the respondent 
before the relevant contract was dis- 
covered to be void. The claim in the 
plaint and the respondent’s liability 
was generally denied. 


34. According to the pleadings of 
the parties it is seen that the plaint 


ne 
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allegations are that the contracts 
were entered into in ‘the standard 
IJ.M.A. forms which were annexed 
to the plaint. It was further alleg- 
ed that regarding the | delivery of 
goods in April, 1952, in respect of 
the three contracts the respondent 
entered into a settlement contract 
and paid the appellant a sum of Rs. 
50,175 as per the contract, Regard- 
ing goods deliverable in May, 1952 
. under the three contracts though th2 
bills were submitted the respondent 
e failed and neglected to pay the same. 
Regarding the goods deliverable 
under the three contracts in June, 
1952, it is alleged that the appellant 
duly and in terms of the contract 
‘tendered the delivery orders in res- 
pect of the seid goods for June deli-~ 
. very but the respondent wrongfully 
failed and neglected to accept and 
ta pay for the same. Regarding the 
hessian contrects for the goods deli- 
verable in Arril, 1952, it is alleged 
‘that the appellant duly delivered 
delivery orders and the respondert 
paid for. and took delivery of the 
same but failed and neglected to pay 
for and take delivery of the goocs 
: - deliverable in May and June, 1953. 
In respect of the hessian deliverable 
in June, 1952, it is alleged in the 
plaint that the appellant tendered the 
pucca delivery orders but the respor.- 
dent failed end negiected to accept 
and pay for the said goods or det- 
very orders. It may be noted thet 
the specific allegation in the plaint :s 
that, regarding. April delivery of 
_ Twills under the three contracts the 
claim was satisfied by the respor- 
dents. Regarding the three contrac<s 
for goods deliverable in May it s 
alleged in the plaint that the appel- 
lant submitted the bills but respor.- 
dent did not bonour it. In Paragraph 
9 of the plaint it is stated regarding 
the goods deliverable in June. 19&2 
that “The plaintiff duly and in terms 
of the contract tendered the Delivery 
Orders in respect of the said goods 
in respect of June Delivery but the 
plaintiff (sic 
failéd and neglected to accept and/or 
to pay for the same.” The allega- 
tion specifically is that delivery 
orders were tendered in terms of the 


contract. So also in the case of hes- 
sian contracts it is alleged in Para- 
1978 S. C./26 Ill G—4 
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graph: 14 of the plaint that the ap- 
pellant duly delivered the delivery 
orders and the respondent paid for 
and took delivery of the same. Re- 
garding the goods deliverable in 
June, 1952 also in Paragraph 18 of! 
the plaint it is alleged that the ap- 
pellant tendered pucca delivery 
orders in respect of goods deliverable 
in June, 1952 but the respondent 
failed and neglected to pay and ac- 
cept for the said goods. The reply’ 
to the specific allegations referred to 


in the various paragraphs of the 
plaint is that the delivery orders in 
the case ,of goods deliverable in 


April -were paid for. and taken deli- 
very of before the relevant contract 
was discovered to be void. The alle- 


gation by the defence according to - 


the written statement is that the 
respondent discovered the 
and. Sold notes and contracts to be 
invalid and void under the West 
Bengal Act V of 1950 in that it re- 
lated to a forward contract prohibit- 
ed under law. The allegations in the 
plaint that the delivery orders were 
issued according to the contract were 
nowhere denied. The only- defence: 


was that the delivery orders were i 


received and paid for in the case -of 
April contracts before realising that 
the contracts were void, On the, 
pleadings therefore the question -as : 
to whether the delivery order was. 


according to the contract was not in:. - 


dispute. Neither were the allegations 
that the contracts were in the stan- 
dard I.J.M.A. Contract Forms were 
denied. 


35. Four years after the original 
plaint was filed the appellant sought 
an amendment of the plaint for in- 
of paragraphs 19-A and 
19-B and it was ordered by the court 
on 7th September, 1956. By this 
amendment the appellant while re- 
iterating that the tenders made by 
the appellant of . the Mills Pucca 
Delivery Orders as mentioned in 
paragraphs 9, 14 and 18 of the plaint 
were duly made in terms of the’ 
contracts between the parties, fur- ` 


ther pleaded that the delivery orders. |... 
tendered in respect of the contracts | -: 
plaint were and ` 

by virtue of. 2 


mentioned in the 

are proper tenders 
trade customs and usage- of the Jute” 
Trade in Calcutta. The- 


Saif £ 


Bought ` 


particulars ; er. 2 i 


ae them. 


i ,ealled for the tender of 
` orders in terms of the .contracts, the 


me, ‘tender 


os the jute trade 
“amended pleadings 
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of the customs and usage were set 
out in four sub-paragraphs of Para- 


graph 19A of the plaint. In Para- 


graph 19B the appellant alleged that 
the respondent was at all material 
times fully aware of the aforesaid 
Trade customs and usages and dealt 
with the appellant on the: basic 
thereof. An additional written state- 
_ ment was filed by the’respondent on 

9th December. 1957, in which he 


... denied that the alleged tenders or 
:. any of them or the alleged delivery 


,:orders or any of them were in terms 


fs of the contracts between the parties. 
>.. Tt was 


contended that the Mills 
Pucca Delivery Orders were not deli- 
very orders at all and in any event 
the appellant had no title to any of 
It was also contended that the 
delivery orders related to goods deli- 


’ verable under contract between third 


parties mentioned in the delivery 
orders and in any event the goods 
: mentioned in the delivery orders are 
. not goods “of the description men- 
‘tioned in the contracts between the 
parties and that when the respondent 
inspection 


“appellant wrongfully and in breach 
-of contract failed and neglected to 
any’ inspection order. The 
-. custom pleaded was also denied. It 
- was also contended that the delivery 


=: orders were not transferable by en- 


dorsement and that there were no 
appropriations of the goods relating 
‘to any’ contract or delivery order. 
The respondent also denied that the 
> customs or usage ever existed and 
“im any event the customs or usage is 
inconsistent with the terms of the 
written contracts and that it was not 
right to allege that the respondent 
was aware of any such customs: and 
dealt with the appellant on that 
basis. . 


36. On the amended plaint and the 
additional written statement the suit 
took a new turn and the outcome of 
.the suit was considered important for 
in Calcutta, .On the 
various ~ issues 
. -were framed and the litigation has 
` dragged on for nearly 25 years. The 
matter was fought out and elaborate 
arguments were addressed before the 
trial court and a Bench of. the Cal- 
cutta Figh Court and before us re- 
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garding. various questions of facts 


and law.’ 


37. So far as the original defence. 
to the suit that the contracts were 
hit at by the West Bengal Act V of 
1950 is concerned, it was found 
against the respondent by both the 
Courts below and was not raised be- 
fore us. Thesuitas wellas the appeal 
proceeded on the basis of the amend- . 
ed pleadings. The trial court framed 
7 issues as set out at page 262 -of 
the printed Paper Bock and answer- 
ed them at page 304. It found that 
the contracts were not illegal in con- 
travention of the West Bengal Jute 
Goods Act. It also found that the 
tenders made by the appellant were 
not valid and as such the respondent 
was not liable. Regarding the cus- 
tom or usage. in Caleutta the trial 
court found that there was no such 
custom proved. It also recorded that 
the appellant had no title to docu- 
ments described as Mills Pucca Deli-. 
very - Orders. These findings were 
confirmed by the appellate court. 


38. The -courts below negatived 
the custom or usage set up by the 
appellant. The question mainly is 
whether the tender of the delivery 
orders by the appellant is valid. 


39. The trial court as well as the 
appellate court had gone into the 
question as to whether delivery 
orders were documents of title and 
whether there can be documents of 
title. in relation to unascertained 
goods. The trial Judge held that a 
delivery order is not a document of 
title nor that the delivery order re- 
presented the goods. It was further 
held that the property in unascer- 
tained goods cannot pass and that in 
any event as according to the deli- 
very order the Mill is not bound to 
recognise the transfer and as the 
Mill insisted on written undertaking’ 
from the delivery order holder, the 
delivery order is not a document of 
title. .The appellate court agreed 
with the conclusions of the trial 
Judge. The correctness of the con- 
clusions arrived at by the courts be- 
low has to be considered. 

49. The question whether the de- 
livery orders are documents of title 
and whether there can be documents 
of title in relation -to - unascertained 
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goods loomed large before the courts 
below. The view taken was that the 
delivery orders are not documents 
of title and that there could be no 
document of iitle in relation to un- 
ascertained goods. c 


41. The “document of title to 
goods” is defined in Section 2 (4) af 
the Sale of Goods Act, 1930. as fol- 
- lows: 


"2. (4) “document of title to goods’ 
includes abill of lading, dock-warran*. 
warehouse keeper’s certificate, whar- 
fingers’ certificate, railway receip:, 
warrant or order for the delivery cf 
goods and any other document usei 
in the ordinary course of business 
as proof of the possession or contrcl 
of goods, or authorising or purport- 
ing to` authorise, either by endorse- 
ment or by delivery, the possessor 
of the document to transfer or re- 
ceive goods thereby represented:” 


It is an inclusive definition and after 
enumerating a bill of lading, dock- 
warrant, warehouse keeper’s certif- 
cate, wharfingers’ certificate, railway 
receipt, it proceeds to include in the 
definition warrant or order fcr del- 
very of goods and any other doct- 
ment used in the ordinary course of 
business as proof of possession cr 
control of goods or authorising cr 
purporting to authorise either ky 
endorsement or by delivery the pos- 
sessor of the document to transfer or 
receive goods thereby represented. 
The second part of the definition 
would include any other document 
used in the ordinary course of 
business as proof of possession or 
control of goods. It would further 
include an authorisation either ky 
endorsement or by delivery which 
would enable the possessor of the 
document tc transfer or receive 
goods thereby represented. The de- 
finition is silent as to -passing of 
title’ It would include an order for 
delivery of goods. A document 
which is useé in the ordinary course 
of business as proof of possessicn 


would satisfy the definition as also a’ 


document which would enable the 
possessor to receive the goods there- 
by represented. The transfer of title 
is therefore not relevant. It may be 
noted that while “goods” is defined 
meaning every kind of moveable pro- 
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perty “specific goods” is defined as 
meaning goods identified and agreed 
upon at the time a contract of sale . 
is made. A document of title to 


,goods need not be confined to speci- 


fic goods for it may relate to goods 
which are not specified, Section 18 
of the Sale of Goods Act provides 
that where there is a contract for 
the sale of unascertained goods, no 
property in the goods is transferred 
to the buyer unless and until the 
goods are ascertained. This section 
States the effect of the contract and 
as to when exactly the property in 
the goods is transferred to the buyer. 
The property in the goods no doubt 
is not transferred to the buyer ùn- 
less and until the goods are ascer- 
tained but the contention that unless 
by the document the property in the 
goods passes there could be no docu- 
ment of title cannot be accepted. 
Chapter ITI of the Sale of Goods Act 
relates to transfer of property as ` 
between seller and buyer 
would not help in determining whe- 
ther a particular document is a 
document of title to goods ‘or not. 
An-order for the delivery of goods 
comes under the definition document’ 
of title to goods. It does -not re- 
quire an order for delivery of speci- 
fic goods. So also a document used 
in the ordinary course of business as- 
proof of possession or control of 
goods and not necessarily specific 
goods’ would come under the defini- 
tion. Equally a document. authori- 
sing the possessor of the document to 
transfer or receive goods thereby. re- ` 
presented will be a document of title 
to goods. ; 


42, The nature of a delivery order 
of the Indian Jute Mills Association 
has been dealt with by decisions of 
courts and maybe . referred to. In : 
Anglo-India Jute Mills Co. v. Oma- 
demull, (1911) ILR 38 Cal 127, the 
court was dealing with a°delivery 
order and a common form of con- 
tract used by the Indian Jute Manu- 
facturers Association. Clause 3 of 
the contract is similar to the clause’. 
in the present contract and runs as 
follows: š . 

“Payments to be made in cash in 
exchange of delivery order on sellers 
or for Railway Receipts or for Dock 
Receipts or for Mates Receipts (which 


but ‘that .. ` 
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Mates Receipts are to be handed ky 
Ships’ Officer to the Sellers’ repre- 
_ sentative),” 

The court found that it was estab- 
lished in evidence that delivery 
orders of the nature of the one im 
suit, passed from hand to hand by 
endorsement and were sold ard dealt 
with in the market; that according 
to the invariable course of dealing in 
the Calcutta jute trade delivery 
orders were only issued on cash pay- 
ment, and were dealt with in the 
market as absolutely representing 
the goods to which they related and 
free from any lien of the seller. 


43. In Duni Chand Rataria v. 
Bhuwalka Brothers. Ltd., (1955) 1 
SCR 1071: (AIR 1955 SC 182) whik 
considering the provisions of the 
West Bengal Jute Goods Future 
Ordinance, 1949, this Court refer- 
red to the terms and conditions cf 
the standard form of the Indian 
Jute Mills Association contracts. 
Clause (3) of the contract is similar 
to Clause 3 of the present contract 
and. provided for payment to be 
made in cash in exchange for deli 
very orders. The Court found thet 
in respect of the goods del 
verable under the contracts the 
mills would, in the case of goods 
sent by them alongside the vessel 
in accordance with the shippers’ in- 
structions in that behalf, obtain 
the mate’s receipts in respect of the 
same and such mates receipts 
would be delivered by the mills t> 
.their immediate buyers who in 
their turn would pass them on t? 
their respective buyers in the chain 
of contracts resting with tke ulti- 
mate shipper. If the mills held ths 
goods in their godown they would 
issue delivery orders on the duz 
date, which delivery orders would 
be dealt with in the same manner 
as the mate’s receipts aforesaid. 
Both these sets of documents would 
represent the goods and would be 
passed on from seller to buyer 
against. payment of cash. It pro- 
ceedad to observe that as a matter 
-of fact on the evidence the trial 
Judge held that in the Calcutta 
jute trade mills’ delivery orders are 
ordinarily issued by the mills 
against cash payment and pass 
‘from. hand to hand by endcrsement 
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and are used in the ordinary 
course of business authorising the 
endorsee to receive the goods which 
they represent and that they are 
dealt with in the market as repre- 
senting the goods. These delivery 
orders were construed as documents 
representing the goods and being 
passed on from seller to buyer 
against payment of cesh and the 
delivery orders issued by the mills 
against cash payment- are passed 
on from hand to hand by endorse- 
ment being received by the succes- 
sive buyers against cash payment 
and are used in the ordinary course 
of business authorising the endorsee 
to receive the goods which they re- 


present. The Court found that the 
manufacturer of jute goods does 
not come normally in direct con- 
tact with the shipper and it is 
only through a chain of contract- 
ing parties that the shipper ob- 


tains the goods from she manufac-. 
turer and if only actual delivery of 
possession as contrasted with symbo- 
lical or constructive delivery were 
contemplated it would be  impossi- 
ble to carry on the business. In 
conclusion this Court keld that the 
delivery orders represented the 
goods and the sellers handed over 
these documents to the buyers 
against cash paymens, and the 
buyers obtained these documents in 
token of delivery of possession of 
the goods, They in turn passed 
these documents from hand to hand 
until they rested with the ultimate 
buyer who took physical or manual 


delivery of possession of those 
goods. In the view that the deli- 
very orders representec the goods 
this Court did not gso into the 


auestion whether the delivery orders 
would be documents of title under 
Section 2 (4) of the Sale of Goods 
Act, The trial Court distinguished 
this case on the grounc that it -was 
not questioned before the Supreme 
Court that a Mill’s pucca delivery 
order was a document of title and 
in any event there is no decision 
that the delivery order is a doeu- 
ment of title. The ground on 
which Supreme Court’s decision was 
held to be not applicable cannot be 
supported for this Court has defi- 
nitely held that the delivery order 
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represents the goods. The appellate 
court held the decision of the Sup- 
reme Court as inapplicable because 


there was no evidence as to what 
were the actual terms of the con~ 
_tract or as to the terms and condi- 


tions which were to be fulfilled by 
the intermediate buyer at the time 
when the actual delivery of th2 
goods was sought to be taken from 
the mills. The reference to tha 
terms and conditions which were t3 
be fulfilled by the intermediate 
buyer refers to the requirement 
that the buyer should apply for re- 
gistration and give an „undertaking 
that he would. be bound by th 
terms of the contract between the 


mills and the original buyer ani 
that the mills would not give del 
very of the goods under delivery 
orders unless his name was so re- 
gistered. The reference to the 
conditions would be dealt with la- 
ter. 


44. In Bayyana Bhimayya v. The 
Government of Andhra Pradesh, 
(1961) 3 SCR 267:(AIR 1961 SZ 


1065) the quastion related to tke 
liability to pay sales-tax. The ap- 
pellant entered into contract with 


the Mills agreeing to purchase gur.- 
nies at a cerzain rate for future de- 


livery. The appellant also entered 
into agreements with the Mills by 
which the Mills agreed to deliver 


the goods to third parties if re- 
quested by the appellants. Before 
the date of delivery the appellan:s 
entered into agreement with third 
parties and handed over to them 
the delivery orders which were 
known as kutcha delivery orders. 
The Mills used to deliver the 
goods against kutcha delivery orders. 
The tax -authorities treated the 
transactions between the appellants 
and the third parties as a fresh 
sale and sought to levy sales-tex 
again which the appellants con- 
tested. This Court held that so far 
as the third parties are concerned 
they did purchase the goods py 
payment of əxtra price, and the 
transaction must, in law and 
in fact, be considered. a 
transaction of sale between the 
appellants and the third. parties. 
It was held. that the delivery ordər 
was a document of title to goods 


E 


fresh- 
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under Section 2 (4) of the Sale of 
Goods Act and the possessor. of such 
a document has the right not only 
to receive the goods but also to 
transfer it to another by endorse- 
ment or delivery. There being two 
separate transactions of sale, tax 
was payable at both the points. The 
kutcha delivery order was held 
to be a. delivery order as the 
possessor of such a document has 
the right not. only to receive the 


goods but also to transfer it to an- ` 


other by endorsement or delivery. 
The question whether the goods 
were ascertained or not was ‘not 
considered in the case. - 


45. In Jute & Gunny Brokers Ltd. 
v. The Union of India (1961) 3 SCR 
820 : (AIR 1961 SC 1214) this Court 
approved’ the view of the Calcutta ` 
High Court in Anglo-India Jute 
Mills Co. v. Omademull ((1911) ILR 
38 Cal 127) (supra) that the deli- 
very orders are regarded by the 
trade as owners of the gocds `spe- 
cified therein and the pucca deli- 
very orders pass from hand to hand 
by endorsement and are sold and 
dealt with in the market ‘as abso- .. 
lutely representing the ‘goods to- 
which they relate. On that basis 
the Court proceeded to consider the 
question whether the property in 
the goods represented by the. pucca 
delivery orders can be said to have 
passed to the holder of the pucca 
delivery orders when they.” 
them and answered the question 
that the title did not pass when 
there was no ascertainment of goods 


‘and only when the ascertainment of 


goods takes place the goods are ap- 
propriated to the pucca delivery 
orders at the time of actual delivery. 
It is clear therefore that while a 
delivery order would be a docu- 
ment of title to goods the property 
in the goods will not pass in the 
case of unascertained goods till as- 
certainment takes place. But that 
would not affect the question of the . 
document of title to goods being 
transferred and delivered and con- 


ferring on the possessor of the docu-. °-. a 


ment a right to transfer or receive ` 
the goods thereby represented. i 


46. In the State of, Andhra Pra- 
desh v. Kolla Sreerama Murthy, 


receive, - 
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(1953) 1 SCR 184:(AIR 1962 SC 
1585) the question that arose was 
whether a person who instead of 


taking delivery himself endorsed th2 
delivery orders and these passed 
through several hands before th 
ultimate holder of the delivery orde? 
presented it to the Mills and obtain- 
ed delivery of the gunnies from 
them was liable to pay  sales-tax. 
This Court held that as the goods 
which were subject-matter of the 
purchase were not appropriated to 
the contract there was no completed 
sale since no property passed buz 
only an agreement of sale. But ap- 
plying the rule in Butterworth v. 
Kingsway Motors Ltd. (1954) 2 AL 
ER 694 that though the  purportec 
sellers in a long chain of transac- 
tion had no title to it at the time 
when the purported sales took place 
but when the last buyer made pay- 
ment and acquired a good title anc 
the title so acquired went to feec 
the previously defective titles of the 
subsequent buyers and enured tc 
their benefit, this decision was ren- 
dered when considering the question 
whether there was sale at every 
stage and it was held that if there 
was no delivery of the goods to the 
last holder of the delivery order 
the entire fabric on which the case 
rested would disappear. But the 
question that arises for consideration 
before us is whether the delivery 
order would be construed as a docu- 
ment of title to goods which could 
be transferred on endorsement and 
delivery and the fact that whether 
there was a sale at every stage or 
not would not affect the question. 


47. The High Court on appeal 
held at page 351 of the Paper Book 
that in view of the restrictions in 
the terms and conditions regarding 
the delivery orders, the buyer can- 
not be said to be in the ordinary 
course of business put in possession 
or control of the goods as they are 
unascertained and as control over 
- the goods can only be had on re- 
gistration of the buyer’s name on 
© giving his undertaking. It further 
ebserved that the possessor of the 
document cannot receive the goods 
_as under Section 18 of the Act title 
cannot pass in wunascertained goods. 
The view of the High Court that 
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‘appellant that the 
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there could be no document of title 
regarding unascertained goods is 
erroneous on a construction of the 
definition of “document of title.” 
The document of title to goods need 
not be confined to specific goods and 
as long as the possessor of the docu- 
ment could receive the goods the 
requirement is completed. The pass- 
ing of the title after ascertainment 
of goods is not relevant in determin- 
ing whether the document is a 
document of title to goods. The 
other reason for holding that the 
buyer under the delivery order is 
not entitled to possession as he had 
to register his name and give an 
undertaking will be dealt with in 
due course. 


48. In this view the plea of the 
delivery orders 
tendered in respect of the contracts 
are proper tenders would have to 
be accepted if the possessor of the 
documents is entitled to transfer or 
receive the goods thereby represent- 
ed. In this connection it may be 
noted from Anglo-India Jute Mills 
Co. v. Omademull, ((1911) ILR 38 
Cal 127) the practice in the jute 
trade by the Indian Jute Mills’ As- 
sociation has been recognised. The 
practice of issuing . delivery orders 
in pursuance of clause similar to 
clause 3 in the contract has also 
been recognised, The delivery orders 
that passed on from person to per- 
son by endorsement and delivery 
were construed as documents repre- 
senting the goods by this Court in 
(1955) 1 SCR 1071:(AIR 1955 SC 
182) (supra). It was also recog- 
nised in Bayyana Bhimayya v. The 
Govt. of Andhra Pradesh, (1961) 3 
SCR 267 at page 270:(AIR 1961 
SC 1065 at page 1067) that deli- 
very orders are documents of title. 
The delivery order if it satisfies the 
requirements of Section 2 (4) either 
by the document being an order for 
delivery of goods or used in the 
ordinary course of business as proof 
of possession or contro] of goods, or 
authorising or purporting to autho- 
rise, either by endorsement or by deli- 
very the possessor of the document to 


transfer or receive goods thereby 
represented, it would become “docu- 
ment of title to goods.” That the 


delivery order is used in the ordi- 
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nary course of business as proof of 
possession and transferable by en- 
dorsement or by delivery has been 
recognised by courts, The 

question therefore is whether 
requirement of Section 2 (4) 
been fulfilled in that the 
orders which were given to the res- 
pondent would have enabled -the 
possessor of the documents to trans- 
fer or receive the goods thereby r2- 
presented. The respondents 
attack agains: the delivery orders is 
that the possessor of the documents 
could not receive the goods unless 
he fulfilled the conditions, namely 
that he should register with the 
Mills, and sign an undertaking to 
the Mills agreeing to be bound by 
the terms of the contract between 
the original buyer and the seller. 
The Mill is not bound to recognise 
the buyer. The trial court as well as 
the appellate court found that these 
conditions negatived the plea of the 
appellant that the delivery order is 
a document of title to goods which 
would enable the possessor to taxe 
delivery: of the goods. It is clear 
that before obtaining possession tire 
conditions will have to be satisfied 
and therefors- it is not an wuncondi- 
tional order for delivery and there- 
fore will not satisfy the require- 
ments of a delivery order. It may 
also be noted that the appellant has 
not succeeded in establishing any 
custom or usage or practice in the 
jute trade that delivery orders with 
such conditions are being accepted. 
Neither have the decisions of courts 
recognised any such practice. 


the 
has 


49. These objections appear to be 
insurmountable and the courts below 
took the view that the appellent 
cannot succeed as the delivery orcer 
is not unconditional and therefore 
not in accordance with the contract. 
On a careful consideration of the 
records and hearing the arguments 
of the counsel it appears that cne 
important aspect was not duly ccn- 
sidered by the courts below. The 
plea of the appellant is that ihe 
delivery order is in accordance with 
the contract and that the respondent 
knew that the delivery order was 
in accordance: with the contract and 


that he wanted to avoid the con- 
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only . 


delivery 


main - 
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tract as the prices had fallen with- 
out -any justification. 


50. The contents of the plaint 
have been set out at length at the 
beginning of the judgment. It may 
be noted that the appellant and the 
respondent entered into several con- 
tracts. The first 3 contracts were 
entered into on 22nd November, Ist 
December and 10th December, 1951. 
Under each of the contracts goods 
were to be delivered in April, May 
and June. The rates specified are 
Rs, 206/- per 100 bags according to 
the first contract, Rs. 210/4/~ per 
100 bags and Rs. 216/- per 100 bags 
respectively. At the commencement 
of the first period of delivery in 


April, 1952, it was found that the `` 


rate had fallen to Rs. 155/- per 100 
bags. The margin in the three de- 
liveries due in April under the 3 
contracts resulted in a loss of about 
Rs, 50,175 to the respondent. That 
this contract was under Indian Jute 
Mills’ Association was not disputed 
and accepting its full implications 
the respondent paid the amount 
under settlement contracts. Regard- 
ing the delivery due in the month of 
May under the 3 contracts there 
was a Sold and Bought note ex> 
changed between the parties where- 
by. the respondent agreed to sell to . 
the appellant and the appellant agree- 
ed to buy from the respondént 
90,000 bags of B Twills at Rupees 
136/- per 100 bags. It may be noted 
that the price had come down fur- 
ther from .Rs, 155/- in April to 
Rs. 136/- in May. There was no pro- 
test and for the month of May also 
the goods were delivered by the 
appellant to the respondent and back 
by the respondent to the appellant. 
Due to the fall in prices the appel- 
lant claimed Rs. 67,275/- and a de- 
cree had been passed so far as that 
claim was concerned by the trial 
court which has become final. While 
the contract was accepted and a set- 
tlement contract was effected on, 
the basis of delivery of goods by ` 
the appellant as regards April and 
May the dispute is as regards the 
goods deliverable in June under 
the 3 contracts. Regarding all the 
3 contracts the first- 2 deliveries due. 
in April and May have not been 
disputed. For the delivery of goods 
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under the 3 contracts in June, 1952, 
it is alleged in the plaint in Para- 
graph 9 as follows:—- 

“The plaintiff further states that 
in respect-of the Contracts men- 
tioned in paragraph 3 above the de- 
‘fendant failed and neglected . to 
pay for and/or to take delivery of 
the goods which were deliverable 
under the aforesaid contracts in 
June 1952. The plaintiff duly and 
in terms of the contract tendered 
the Delivery Orders in respect of the 
said goods in respect of June Deli- 
very but the plaintiff (sic defendant?) 
wrongfully failed and neglected to 
accept and/or to pay for the same.” 
This is the crux of the appellant’s 
case. The answer to this case is 
found in Paragraph 6 of the written 
statement which is as follows:— 


“The defendant denies each and 
every allegation contained in para- 
graphs 9, 10 and 13 of the plaint 
as if the same is set out seriatim 
and specifically denied, . The facts 
and/or validity of the alleged ten- 
der and/or the alleged resale and/or 
the alleged notice are denied.” 


In the written statement that was 
filed on 22nd November, 1952, the 
plea was that the respondent dis- 


covered that the Bought and Sold 
notes and contracts were and are 
invalid and void as they were in 
contravention of the provisions of 
the West Bengal Act V of 1950. 
While there is a challenge to 
- Bought. and Sold notes snd con- 
tracts as being void there is . no 
challenge as to the validity of the 
delivery orders, While the allega- 
tion in Paragraph 9 is specifically 
denied it .does not say whether 
there was or there was not any ten- 
der of delivery orders and whether 
the delivery orders were in ac- 
cordance with the contract or not. 
Much less is there any reference to 
the delivery order requiring that it 
should be registered with the Mill 
or that an undertaking to abide by 
the conditions was insisted upon in 
the delivery order. In the amended 
plaint Paragraph 19A was introduc- 
ed wherein the appellant reiterating 
that Mills’ pucca delivery orders 
were made in terms of the con- 
tracts between the parties proceeded 


to state that in any event the deli- 
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very orders were proper tenders by 
virtue of trade customs and usage 
of the Jute Trade in Calcutta. In 
the additional written statemert fil- 


ed on 9th December, 1957, further 
particulars in reply to Paragraph 
19A of the plaint are given in 


Paragraph 2. It is stated that the 
delivery orders are in terms of the 
contracts and that the appellant had 
no title to them, It is further stated 
that the delivery orders on the face 
of them relate to goods deliverable 
under contracts between third par- 
ties, mentioned in the said delivery 
orders, that the goods are not of 
the description as mentioned in the 
contracts and that when the res- 
pondent called for the tender 
of inspection orders appellant ne- 
glected to tender any. In. Para- 
graph 4 it was stated that the 
delivery orders were not transfer- 
able by endorsement. Though, the 
opportunity provided by the amend- 
ed plaint was availed of for chal- 
lenging the validity of the delivery 
order which was not done in the 
original written statement, the chal- 
lenge to the delivery order is not 
based on any of the grounds which 


ultimately found acceptance with 
the courts below, namely that the 
delivery order required registration 


with the Mills and required the pos- 
sessor of the document to give an 
undertaking that he would abide by 
the conditions and that the Mill was 
not bound to recognise the transfer. 

51. The burden is no doubt on 
the appellant to prove his case but 
the parties to the suit are bound by 
the procedure prescribed in the 
Code of Civil Procedure. Order VIII 
of the Civil Procedure Code requires 
what a written statement should 
contain, Order VIH, Rule 2, re- 
quires that the defendant must. raise 


by his pleading all matters which 
show the suit not to be maintain- 
able. or that the transaction is 


either void or voidable in point of 
law, and all such grounds of de- 
fence as, if not raised, would be 
likely to take the opposite party by 
surprise. Rule 3 requires that it 
shall not be sufficient for a de- 
fendant in his written statement to 
deny generally the grounds alleged 
by the plaintiff, but the defendant 
must deal specifically with each al- 
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legation of fact of which he doe: 
not admit the truth, except dama- 


ges. Though the respondent did noc 
question the validity of the deli 
very order at the first instance hə 
was at liberty to question it when hə 
filed the additional written state- 
ment and to raise all grounds cf 
defence to the validity of the del= 
very order. The failure to question 
the validity of the delivery order cr 
the ground that it required registre 
tion with the Mill or that the pos- 


sessor was bound to give an unde--- 


taking would be failure to comply 
with the requirements of Order VIM. 
The pleadings were before the Or- 
ginal Side of the Calcutta High 
Court and the courts have recogm- 
sed that the pleadings of the Orisi- 
nal Side of the High Court must ke 
strictly construed. In Badat ard 
Co. v. East India Trading Co., AJR 
1964 SC 536, this Court observed 
regarding the requirements of tie 
written statement under Order VTI, 
Rules 
P. 545) 


“These three rules form an in- 
‘grated code dealing with the man- 
ner. in which allegations of fact in 
the plaint should be traversed and 
the legal consequences flowing fram 
its non-compliance. The 
statement ‘must deal specifically with 
each allegation of fact in the plaint 
and when a defendant denies any 
such fact, he must not do so evasi- 
vely, but arswer the point of stub- 
stance. If-his denial of a fact is rot 
specific but evasive, the said fect 
shall be taken to be admitted. In 
such an event, the admission itself 
being proof, no other proof is neces- 
sary.” 

The respondent had ample oppor-u- 
nity to put forward his objections to 
the delivery order in the correspord- 
“ence that was exchanged between 
the parties sr in the written stace- 
ment as originally filed. The addi- 
tional written statement of course 
gave another opportunity but even 
in this respondent has failed to put 
forward the grounds which he is in 
law required to do. On the plezd- 
ings itself it appears that the de- 
fence is without substance and ^he- 
lated and put forward for the par- 
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4 and 5, as follows :— fat. 


written- 
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The three delivery orders regarding 
B Twill deliverable in June, on the 
first three contracts. and of hessian 
deliverable in June and regarding the 
last contract by which B Twill was 
deliverable in June, the respondent 
did not receive the delivery orders. 
He did not wait to see whether the. 
delivery orders were according to the 
contract or not. Though the respon- 
dent is entitled to raise all objections 
open to him under law that the deli- 
very orders are not according to 


‘contract; his not receiving the deli- 


very orders and not raising the plea 
specifically is more in accordance 
with his having been satisfied with 


_the delivery orders being according 


to contract and his refusal to accept 
the delivery orders was to avoid the 
loss due to fall in price. This con- 
clusion is strengthened by his con- 
duct. The 3 contracts specified in 
Paragraph 3 of the plaint were en- 
tered into in November and Decem- 
ber, 1951, for’ delivery of goods in 
April, May and June, 1952. The. 3 
contracts were accepted and procee- 
ded with regarding April and May 
delivery in that the validity of the 
contracts. the delivery by the appel- 
lant and the delivery back by the 
respondent are all admitted and the 
appellant was awarded a decree ac- 
cordingly. The dispute as already 
pointed out is regarding the June - 
delivery and the plea that. -the deli- 
very orders in respect of the goods 
relating to June delivery were in 
terms of the contract was not speci-. 
fically denied.. There were ‘several ` 
transactions between the appellant 
and the respondent which will be 
referred to presently and the con- 
tracts were entered into in the stand- 
ard I.J.M.A. Contract Forms. The 
fact that 3 contracts relating to two 
deliveries have been accepted show 
that the respondent was following 
the practice prevalent in Calcutta by 
the Jute Mills Association. Apart 
from these 3 contracts the respon- 
dent agreed to buy from the appel- 
lant and the appellant agreed to sell 
to the respondent 3,00,000 yards of 
hessian at Rs. 74/- per 100 yards 
deliverable in equal instalments ‘in 
April, May and June. It is alleged’ 
in Paragraph 14 of the plaint that 


pose of escaping. the liability. he had duly delivered the delivery 
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orders and the respondent paid for 
and took delivery of the same. But 
the respondent wrongfully failed and 
neglected to pay and take delivery 
of pucca Mills Delivery Orders relat- 
ing to goods deliverable in May and 
June, 1952. In the written statement 
-the respondent stated thatthe delivery 
orders delivered by the appellant were 
paid forand taken delivery ofby the 
respondent before the relevant con- 
tract was discovered to be. void. In 
` the written statement the respond- 
ent did not deny that the appellant 
duly delivered the delivery orders 
and the respondent paid for and took 
delivery of the same but pleaded 
that he paid and took delivery before 
he discovered that the relevant con- 
tract was void. It is significant that 
the. attack was on the contract on 
the ground that it became void be- 
cause of the West Bengal Act V of 
1950. 
the delivery order. The contention 
‘of the appellant that the delivery 
orders relating to the present suit 
were the usual delivery orders which 
were prevalent in the Jute Trade 
in Calcutta appears probable. No 
specific plea that the delivery orders 
relating .to’ the suit 
from the delivery orders which the 
respondent accepted regarding the 
April delivery was raised nor was 
it contended that the delivery orders 
which he accepted did not contain 
the restrictions requiring registration 
and giving of an undertaking. In 
the - additional written -statement 
there is no specific ‘reference te 
Paragraph, 14 of the plaint. 


52. Another contract was entered 
into between the appellant and the 
respondent on 19th April. 1952, 
whereby the respondent agreed to 
buy from the appellant and the ap- 
pellant agreed to sell to the respon- 
dent 90,000 bags of B Twills at Rs. 
.155/- per 100 bags deliverable in 
June, 1952. The contract was in the 
Standard I.J.M.A. Contract Forms. 
In Paragraph 18 of the plaint it- is 
alleged that on the due date the 
plaintiff duly tendered the pucca 
Delivery Orders in. respect of the 
. goods deliverable in June, 1952, and 
‘the respondent failed and neglected 
' to accept and pay for the goods. 
‘Regarding this ` contract the defence 


There is no challenge against . 


were different. 
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in the written statement is in Para- 
graph 6 where it is stated that “The 
facts and/or validity of the alleged 
tender and/or the alleged resale and/ 
or the alleged notice are denied.” 
There is no reference about the 


transaction in the additional written 
statement. 


53. Taking into account the fact 
that the appellant as well as the res- 
pondent were engaging themselves 
in the Jute Trade in Calcutta and 
were following generally the practice ` 
of the Jute Mills Association and — 


had entered into various con- 
tracts and having business relation- 
ship, the conclusion seems to be 


irresistible that the respondent was 
familiar with the delivery order with 
its conditions and accepted it at be- 
ing in use in the ordinary course of 
business. It is difficult to accept the 
plea that the delivery order was not 
negotiable or that it was not in the 
terms of the contract and that it 
would not have enabled him to take 
possession of the goods as he had to 
fulfil certain other conditions as get- 
ting himself registered with the Mill 
and giving an undertaking as requir- 
ed. From these circumstances it is 
clear that the delivery ‘orders were 
according to the terms of the con- 
tract and the respondent himself was 
aware of them. The plea that the 
delivery orders are not in accordance 
with the contract and that the con- 
ditions imposed amount’ to a new 
agreement are all belated pleas put 
forward to avoid the liability, 


54. .This aspect of the case was 
not brought to the notice of the 
trial Judge and the appellate court. 
The learned trial Judge held that 
the appellant had not raised any plea 
of estoppel and therefore cannot rely 
on the failure of the respondent to 
point out the defects in the delivery 
orders. At page 284 of the printed 
Paper Book the learned Judge has 
observed as follows: 

“The plaintiff's contention was that 
under the contract the tender of 
delivery orders, namely, Mill Pucca 
Delivery Orders, was a valid tender ` 
according to the contract and in any 
event was proper tender by virtue 
of trade customs and usage alleged. 
The plaintiff's contention was that 
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parties understood and accepted 
Mills’ pucca delivery orders as del-- 

very orders and that the defendant 
had accepted mill’s pucca delivery 
orders and paid therefor with res- 
pect to certain deliveries under the 
contracts in question. It was also 
contended on behalf of the plaintiff 
that in some of the correspondences 
the defendan alleged that as the 
plaintiff failed to tender mills’ pucca’ 
delivery orders, the contract was 
cancelled and, therefore. there was in 
the correspondence never any con- 
tention on behalf of the defendant 
that mill’s pucca delivery orders were 
not proper tender. No case of 
estoppel was pleaded and I am. 

therefore, of opinion that the plain- 
tiff cannot’ raise any such plea of 
estoppel.” 


The question is not one of estoppel 
but the inference to be drawn from 
the conduct of the respondent. The 
pleadings as well as the conduct lead 
one to the conclusion that the deli- 
very orders were in accordance w-th 
the contract which the respondent ac- 
cepted as Mills’ pucca delivery 
orders. 


55. In the result apart from the 
questions of law which have been 
discussed in full by all the courts 
the appellant is entitled to succeed 
on the simple ground that he has 
established that in the cases in Cis- 
pute the delivery orders were in 
accordance with the contracts. The 
appeal is allowed with costs. 


ORDER 


56. In- view of the majority juig- 
ment, the appeal is dismissed with 
costs. 

Appeal dismissed. 
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Railways Act (1890), Ss. 138, 3 (7) and 
148 (2) — Contractor running railway 
refreshment room — Termination of con- 
tract — It amounts to his discharge ~ 
Application for his eviction from premi- 


‘ses filed by Deputy Chief Commercial 
“Superintendent is legal. 1972 Pat LIR n, 


Reversed. 


A close. erial of S. 138 reveals that 
the provision has widest amplitude and 
takes within its fold not only a railway 
servant but even a contractor who is 
engaged for performing services to the 
railway, and the termination of his con- 
tract by the Railway amounts to his dis- 
charge, as mentioned in S. 138. As the 
provision is in public interest meant to 
avoid incenvenience and expense to the 
travelling public and gear up the effici- 
ency of the railway administration, it 
must be construed liberally, broadly and 
meaningfully, so as to advance the ob- 
ject sought to be achieved by the Rail- 
ways Act. Furthermore, the section only 
requires that an application should be . 
made by or on behalf of the railway ad- 
ministration. The section does not re- 
quire that any particular person holding 
a particular post, should be authorized 
to file a complaint. Therefore, a com-' 
plaint filed by the Deputy Chief Com- 
mercial Superintendent is legal and it is 
not necessary that it should be filed by 
the Chief Commercial Superintendent. 
1972 Pat LJR 71, Reversed; (1971) 1 SCR 
650, Foll. (Para 4) 

Anno: AIR Manual (8rd Edn.) Rail- 
ways Act S. 3 N. 4; S. 138 N. 1 and S. 148 
N. 1. 


Cases Referred: Chronological Paras 
(1971) 1 SCR 650 4 
AIR 1959 Cal 64:1959 Cri LJ 37 4 
AIR 1937 Lah 547:38 Cri LJ 793° 4 

U. R. Lalit, Sr. Advocate (Mr. Girisb 


Chandra, Advocate with him), for Appel- 
lants; M/s. D. P. Mukherjée and A. K 
Ganguli and Mrs. E. Udayarathnam, ‘for 
Respondent. 

FAZAL ALI, J.:— This appeal by spe~ 
cial leave is directed against the judg- 
ment of the Patna High Court dated 
29-11-71 by which the High Court has 
quashed an order -of the magistrate, 
directing the respondent to be evicted 
from the railway premises. The appeal 
arises in the following circumstances: 

The respondent was a contractor em- 
ployed by the railway for supplying food 


in the refreshment room at Kishangunj - . 


station. The. last agreement signed with 
the contractor is dated 10-7-67, which 


pas 
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expired on 10-7-70. Thereafter, a notice 
was given by the railway administration 
to the respondent for vacating the.. pre- 
mises, and as he failed to do so, a com- 
plaint under S. 138 of the Indian -Rail- 
ways Act was filed by the Deputy Chief 
Commercial Superintendent N. F. Rail- 
way to the Sub-divisional Magistrate fo1 
passing an order in terms of S. 138 of 
the Railways Act. The Magistrate accept- 
ed the application and directed the evic- 
tion of the respondent. 


2. The respondent thereupon filed a 
writ petition in the High Court, mainly 
on the ground that S. 138 could not be 
invoked as the complaint was not made 
by an authorized person. It was alleged in 
the petition before the High Court that 
the complaint made by the Deputy Chief 
Commercial Superintendent, was not 
maintainable, as it should have been fil- 
‘ed by the Chief Commercial Superinten- 

_ dent, according to the provisions of the 
Railways Act. This plea appears to have 
found favour with the High Court which 
allowed the writ petition and quashed 
the order of eviction. 


3. Appearing in support of the appeal, 
Mr. U. R. Lalit. submitted a short point 
before us. He argued that S. 138 does 
not require that the complainant should 
be specifically authorized by the Rail- 
ways in order to make a complaint main- 
tainable. All that S, 138 requires is that 
the application should be filed on behalf 
of the railway administration. There can 
be no doubt that the appellant was a 
high officer of the railway -administra- 
„tion, therefore, in a position to file an 
_- application for eviction on behalf of the 
railway administration. Section 138 runs 
thus:-— 

“If a railway servant is discharged or 
suspended from his office, or dies, ab- 
sconds or absents himself, and he or his 
wife or widow, or any of his family re- 
presentatives, refuses or neglects, after 
notice in writing for that purpose to 
deliver up to the railway administration, 
or to a person appointed by the railway 
administration in this behalf, any statidn, 
dwelling house, office or other building 
with its appurtenances, or any books, 
papers or other matters, belonging to the 
railway administration and in the pos- 
-session or custody of such railway ser- 
vant at the occurrence of any such event 
as aforesaid, any Presidency Magistrate 
or Magistrate of the first class may, on 


~- application made by or on behalf of the 


railway administration, order any police 
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officer, with proper assistance, to enter 
upon the building and remove any per- 
son found therein ang take possession 
thereof, or to take possession of the, 
books, papers, or other matters, and to 
deliver the same to the railway admin- 
istration or a person appointed by the 
railway administration in that béhalf.” 


. 4 In our opinion, a close perusal of 
this section clearly reveals that the pro- 


- vision has widest amplitude and takes 


within its fold not only a ` railway] 
servant but even a contractor who 
is engaged for performing ser- 


vices to the railway, and the termination 


of his contract by the Railway amounts 


to his discharge, as mentioned in S. 138. 
As the provision is in public interest 
meant to avoid inconvenience and ex- 
pense to the travelling public and gear 
up the efficiency of the railway admin- 
istration, it must be construed liberally, 
broadly and meaningfully, so as to ad- 
vance the object sought to be achieved 
by the Railways Act. Furthermore, the 
section only requires that an application 
should be made by or on behalf. of the 
railway administration, The section does 
not require that any particular person 
holding a particular post, should be au- 
thorized to file a complaint. The matter 
was considered by this Court in Nanik 
Awatrai Chainani v. Union of India, 
(1971) 1 SCR 650, where this Court 
pointed out, while relying on decisions 
of the Lahore and Calcutta High Courts 
that the appellant in the case was a rail- 
way servant, and an order of eviction 
would be passed against him. This court 
relied on the definition of the railway 
servant as contained in S. 3 (7) read 
with S..148 (2) of the Act. The Court 
approved of the decision in S. L. Kapoor 
v. Emperor, AIR 1937 Lah 547 and R. L. 
Mazumdar v. Alfred Ernest, AIR 1959 
Cal 64, which had taken the view that 
even a contractor is a railway servant 
within the meaning of S. 138. In thie 
connection, this Court observed: 


“The terms which govern the parties 
expressly reserve to the railway admin- 
istration extensive power of directing 
and regulating the appellant’s work and 
also to an extent, of controlling the man- 
ner of doing the work. Keeping in view 
the purpose and object of these agree~ 
ments, namely, that of affording neces~ 
sary amenities to the. travelling public, 
retention of this over-all power by the 
railway administration is not.only ap- 
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propriate but necessary. The rétentior 
of this power by the railway administra 
tion, in our view, constitutes relevan- 
material for sustaining the conclusion œ 
the courts below that the appellant f 
a railway servant, as defined in S. 3 (A 
read with S. 148 (2), Indian Railways 
Act, against whom action can be takea 
under S. 138 of the said Act.” 

This court went to the extent of holding 
that such a servant in view of the pre 
carious contract under which he - had 
entered in the Railway service was nc 
governed by Art. 311. In the case of S. L. 
Kapoor v. Emperor (AIR 1937 Lah 54") 
(supra), the folowing observations were 
made:— 


"The terminetion of his service by tke 
railway under cl. 21 of the agreemeat 
amounts to his discharge within tEe 
meaning of S. 138 of the Act, and he is 
therefore liable to dispossession of tie 
premises whick he was occupying as a 
servant of the railway.” 


5. As already indicated this case was 
approved by this Court in the decisi-n 
mentioned above. In this view of tae 
matter, it is manifest that the Hich 
Court has taken an erroneous view þf 
law in throwing out the complaint filed 
by the Deputy Chief Commercial Super- 
intendent on the ground that he was rot 
authorized to file the complaint. Even >n 
the other question whether or not tae 
respondent was a railway servant, as 
pointed out, the matter is no longer wes 
integra and is concluded by the decisin 
of this court referred to above. For these 
reasons, the appeal is allowed, the jucg- 
ment of the Eigh Court is set aside md 
that of the sub-divisional magistrate is 
restored, : 

Appeal allow2d. 
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Rahman Jeo Wangnoo, Petitioner v. 
Ram Chand and others, Respondents. 
Civil Appeal No. 2954 of 1977, D/- 
7-12-1977. 7 i 


*(Second Appeal No. 46 of 1975, 
1-11-1976 (J & K).) 
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J. and K. Houses and Shops Rent Con- 
trol Act (34 of 1986), S. 11 (h) Proviso to 
explanation — Proviso mandates the 
Court to consider whether eviction of 
tenant from part of premises is to be 
ordered, so as to substantially satisfy 
reasonable requirement of landlord — 
Even in the absence of a specific plead- 
ing under proviso court has to act in 
compliance with the mandate and give a 
finding. (Paras 2, 3) 

Mr. Niren De; Sr. Advocate (Mr. Altaf 
Ahmed, Advocate with him), for Peti- 
tioner; Mr. Hardyal Hardy, Sr. Advocate 
(Mr. R. P. Sharma, Advocate with him), 
for Respondents. 


ORDER:— Delay condoned and special 
leaye granted on a point raised by the 
appellant under~the proviso to the. Ex- 
planation to S. 11 (1) (h) of the Jammu. 
and Kashmir Houses and Shops Rent 
Control Act, 1966 (for short, the Act). 


2. The only ground which we consi- 
der tenable and which ‘has been urged by 
the appellant before us turns on the 
failure of the courts of fact in. recording 
a finding as contemplated in the proviso 
to the Explanation to S. 11 (1) (h) of the 
Act. Obviously an error has been com- 
mitted by the High Court in thinking 
that there is a concurrent finding of fact 
under the proviso aforesaid. The trial 
court and the first appellate court have 
really not considered this question on 
the merits; indeed evidence itself has not . 
been taken on the score that there has 
been no specific plea in that behalf. We 
are satisfied that the proviso aforesaid 
mandates the court to consider whether}.. 
partial eviction as contemplated therein 
should be ordered or the en- 
tire holding should be directed 
to be evicted. This aspect, therefore, . re-!. 
quires judicial exploration after giving 
opportunity to both sides to lead evi- 
dence in this behalf. 


3. We direct the first appellate court 
to go into the question as to whether the 
reasonable requirement of the landlord’ 
may be substantially satisfied by evicting 
the tenant from a part only of the pre- 
mises as contemplated in the proviso. If, 
after taking evidence, the court is satis- 
fied that the entire house or premises 


must be vacated to fulfil the reasonable). - 


requirement of the landlord. the present 
order will stand. If, on the other hand 
the court finds, as a fact, that partial 
eviction will meet the ends of justice, as 


‘visualised in the proviso, an appropriate 
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order will be passed on that footing. The 
court will take up the case on file pur- 
-suant to this order of remand and con- 
fine itself to this limited issue, give op- 
portunity.to both to lead evidence on 
this sole question and dispose of the ap- 
peal in accordance with law within two 
months. The court must proceed on the 
footing that the absence of a specific 
pleading under the said proviso does not 
stand in the way of the obligation of the 
court: to act in compliance with the 
mandate of the statute. There will be no 
order as to. costs in this court. 


Case remanded, 
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| (From: Bombay)* 
JASWANT SINGH AND 
V. D. TULZAPURKAR, JJ. 
Criminal Appeal No. 166 of 1971:— 


Vishvas . Aba Kurane, Appellant v, 
_ State of Maharashtra, Respondent. 
a And 


Criminal Appeal No. 201 of 1973:— 


.Akaram Bhairu Kotwal, Appellant v, 
State of Maharashtra, Respondent. 


_ Criminal Appeals Nos. 166 of 1971 and 
201 of 1973, D/- 19-1-1978. . 


(A) Evidence Act (1872), S. 3 — Ap- 

` preciation of evidence — Murder case — 

Eye-witness — Relative of deceased — 

Credibility of — (Penal Code (1860), 
_ S5. 300). 


` It is no doubt true that in the instant 
case the prosecution witness S is a full 


brother of the deceased and is a solitary. 


eye-witness of the occurrence but these 
factors-can hardly constitute sufficient 
grounds for setting aside the conviction 
which has been recorded by the High 
Court after a careful appraisal of the 
evidence. The evidence of S, the injuries 
found on whose person lend assurance to 
his presence at the time and place of 
occurrence has a ring of truth and can- 
not be easily brushed aside on the ground 
of his being an interested witness. His 
deposition receives ample corroboration 


*(Criminal Appeal No. 801 of 1969 with 
Criminal Revn. Appin. No. 579 of 1969, 
D/- 16-10-1970 (Bom).) 
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from the medical evidence as also from 
the -circumstantial evidence, (Para 6) 
Anno: AIR Manual (8rd Edn), Evi 
dence Act, S. 3, Notes 40, 41; AIR Comm, 
Penal Code (2nd Edn.), S. 300, N. 82. 
(B) Penal Code (1860), S. 100 — Right 
of private defence extending to voluntary 
causing of death — When can be claimed. 
. To claim a right of private defence 
extending to voluntary causing of death, 
the accused must show that there were 
circumstances giving rise to reasonable 
grounds for apprehending ~that either 
death or grievous hurt would be’ caused 
to him. (Para 8) 
In the instant case the accused per- 
sons have manifestly failed to discharge 
this burden. They have not at all been 
able to establish that the deceased R and 
his brother S came to the Bazar Peth 
from their house armed to wreak ven~ 
geance on them or that they made any 
assault on them or on their confederate. 
The evidence on the record does not 


‘show the existence of any circumstance 


on the basis of which the accused and 
their confederate could have any reason~ 
able apprehension in their mind that any 
bodily harm extending to either death © 
or grievous hurt would be caused to them 
if they did not act in time and cause the 
death of R. On the other hand, the un- 
rebutted testimony of S which does not 
suffer from any infirmity and has been. 
rightly relied upon by the courts below 
clearly establishes that the, accused and 
their confederate were themselves the 
aggressors and they mercilessly dealt 
with R and the witness both of whom 
had hastened to the Bazar Peth not with 
any sinister motive but in their natural 
solicitude for J who according to the in- 
formation in their possession had been 
assaulted by the party of the accused. If 
S and R had any intention of assaulting 
and causing any bodily harm to the ac- 
cused, they would have surely come 
armed with some weapon. The fact that 
they came unarmed and took to their 
heals on seeing the accused and their 
confederate pursuing them in an excited 
mood knocks the bottom out of the plea 
of right of private defence vainly tried 
to be advanced on behalf of the accused. 
In the circumstances, the accused can- 
not be said to have even a semblance of 


the right of private defence. (Para 8) 
Anno: AIR Comm., Penal Code (2nd 
Edn.), S. 110, N. 2A. — 
(C) Penal Code (1860), S. 96 — Right 


of private defence — Free fight — Na 
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right of private defence is available te 
either party and each individual is res- 


ponsible for his own acts. (Para 9 
Anno: AIR Comm., Penal Code 2nd 
Edn., S. 96, N. 14. 
Mr. S. B. Wad and Mrs. Jayashre3 


Wad, Advocates (in Cri. App. No. 166 af 
1971) and Mr. O. P. Rana, A. C. (in Cri. 
App. No. 201 cf 1973), for „Appellants; 
Mr. M. C. Bhandare, Sr. Advocate (Mz 
M. N. Shroff, Advocate. with him) (i3 
Cri. App. No. 166 of 1971) and Mr. M. MN, 
Shroff, Advocate (in Cri. App. No. 2C1 
of 1973), for Respondents. 


JASWANT SINGH, J.:— Vishvas Aba 
Kurane, appellant in Criminal Appeal 
No. 166 of 1971 and Akaram Bhairu Koz- 
wal, appellant in Criminal Appeal N>. 
201 of 1973 (hereinafter referred to for 
the sake of brevity as ‘Vishvas’ ard 
‘Akaram’ respectively) who were charg- 
ed and tried along with three brothers 
of the latter viz. Mahadev Bhairu Kot- 
wal, Shiva Bhairu Kotwal and Marti 
Bhairu Kotwal, and another person 
named Ibrahim Sayyad Nalband, (her2- 
inafter referred to as ‘Mahadev’, ‘Shiva’, 
‘Maruti’? and ‘Ibrahim’ respectively) r 
various offenc2s have on an appeal filed 
by the State of Maharashtra been can- 
victed by the High Court of Bombay for 
an offence falling under S. 302 read with 
S. 34 of the Indian Penal Code and sens 
tenced to imprisonment for life instead 
of the offence under S. 304 Part I read 
with Ss. 34 and 149 of the Indian Penal 
Code for which they were convicted and 
sentenced by the Sessions Judge, Sangli, 
The High Court has found that the ep- 
pellants intentionally caused the death 
of Raghunath Sidu Nikam § (hereinafzer 
referred to as ‘Raghunath’), aged 23, 
brother of Shankar (P. .W. 2) and Jay~ 
want (P. W. 6) in furtherance of che 
common intertion shared by them with 
Mahadev whe has not appealed agaiast 
his conviction and sentence, Vishvas, ap- 
pellant and his brother Mahadev havé 
also been individually convicted by he 
High Court under S. 302 of the Indian 
Penal Code for the murder of Raghunath 
and sentenced to imprisonment for life. 
The sentences imposed on Vishvas, ap- 
pellant and Mahadev under the aforesaid 
two counts have been ordered to run 
concurrently. The High Court having on 
appeal reversed the order of acquittal of 
the appellants as indicated earlier and 
sentenced them to imprisonment for Hfe, 
they have come up in appeal to chis 
Court under S.-2 (a) of the Supreme 
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Court Enlargement of Criminal Appel- 
late Jurisdiction Act, 1970. ` 

. 2. The facts and circumstances lead- 
ing to these appeals are: On May 1%, 
1968 i.e. two days prior to the incident: 
which has given rise to these appeals, 
Jaywant (P. W. 6) had gone to see a 
movie which was to be screened. in @ 
local cinema at Shirala in Sangli Dis- 
trict. Before the commencement of the 
show, one Abdul Ghani (P. W. 15) pelt- 
ed a stone at a representative of the 
film distributors which hit Akaram who 
was standing close to the representative 
of the film distributors. A scuffle there- 
upon ensued between Akaram and Ab- 
dul Ghani in which Jaywant intervened: 
on the side of Abdul Ghani. In the course 
of that scuffle, Jaywant and Akaram set 
upon each other with ‘chappals’. The 
combatants, however, took their seats as 
the show started. The tussle which had 
ceased with the commencement of the 
show was renewed during the interval. 
when Raghunath deceased, Dinkar, 
Maruti and Ramchandra Gayakwad 
(P. W. 3) who were also present in the 
Cinema Hall intervened and separated 
Akaram and Jaywant. On May 18, 1968, 
another fracas between Maruti and Din- 
kar, the brother of Shankar (P. W. 2) 
took place which did not, however, as« 
sume a grave turn because of the media- 
tion of a few persons. including the -bro« 
thers of Dinkar. On the fateful evening 
of May 19, 1968, Jaywant left his house 
fer his field to keep a vigil. On the way, 
he went to the shop of Babu Ranadive 
(P. W. 5) to have a ‘panpatti?. While he 
was proceeding ahead after making the 
said purchase, Mahadev and Ibrahim 
made their appearance armed with. 
sticks and mauled Jaywant who some- 
how managed to extricate himself and 
run towards the well which was at a 
distance of few paces to the North of the 
shop of Babu Ranadive. On reaching 
near the well, Jaywant cried out that 
beating had been administered to him 
After thus raising an alarm, Jaywant 
turned back and asked Mahadev and 
Ibrahim who had by then* got near 
‘Shivaji Storés’ as to why they man- 
handled him. Thereupon, Ibrahim tried 
to.assault him with a stick but before he 
could do so, Jaywant lifted him bodily 
and threw him on the ground. In the 
meantime, Ramchandra Gayakwad (P. W. 
3) who was. closeby rushed to the scene 
and wrested the stick from Ibrahim. At 
this stage, Vishvas reached the spot arm~ 
ed with an axe and accompanied by Aka- 
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‘ram, Shiva and Maruti who were armed 
with sticks, and administered an axe 
blow on the left shoulder of Jaywant 
who thereupon tried to run away to his 
house but could not escape as Vishvas 
and Mahadev gave him a blow each with 
axe and stick on his right fore-arm and 
head respectively on receipt whereof h® 
became unconscious and slumped in 
front of the Central Bank building 
which lies at a distance of nearly 100 
feet to the North of Shivaji Stores, 
Meanwhile on hearing the shouts of 
some unidentified boy that Jaywant had 
been assaulted by Mahadev and Ibrahim, 
Raghunath deceased and his brother, 
Shankar (P. W. 2) rushed to the Bazar 
Peth to find out what the matter was. 
On reaching there and noticing a crowd 
near the Central Bank building, they 
hastily moved in that direction. As they 
got near the bank premises, they saw 
-Jaywant lying on the ground and Maha- 
dev and Ibrahim standing near him. On 
seing Raghunath and Shankar approach- 
ing, Vishvas, Mahadev, Akaram, Shiva 
and Maruti dashed towards them. Ap- 
prehending that they might also be as- 
saulted; Raghunath and Shankar turned 
back and started running towards their 
house. Their attempt to escape was how- 
ever foiled by the accused who overtook 
them near the Post Office which is situ- 
ate just opposite the ‘Pan’ shop of Babu 
Ranadive. On getting close to Raghu- 
nath and Shankar, Akaram caught hold 
of Raghunath while Vishvas and Maha- 
dev whipped out knives and inflicted in- 
juries therewith on his forehead, back 
and right thigh. Vishvas and Shiva also 
caused injuries on the person of Snankar 
with a knife and a stick respectively. 
Thereafter a scuffle ensued between 
Raghunath and Shankar on one side and 
Vishvas, Mahadev, Akaram, Shiva and 
Maruti on the other in which Shankar 
picked up a stick which was lying near- 
by and used it against some of the accus- 
ed. Ananda, a cousin of Raghunath, who 
had arrived at the scene by then was 
also assaulted by some of the accused. 
Thereafter all the accused decamped oD 
being told by Vishvas that they had 
achieved their object. As Raghunath had 
become unconscious due to the injuries 
inflicted on him, he was removed by 
Shankar and Ananda for treatment to 
the local Government dispensary where 
he succumbed to his injuries at 9.45 
P.M. while he was being examined and 
treated by the Medical Officer. Stricken 
by grief Shankar immediately went ta 
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the local police station with a view to 
make a report about the occurrence, On 
arriving at the Police Station, he found 
that Shiva had already reached there 
along with his mother, Jijabai with a 
view to forestall him and had lodged 
information (Ex. 57) alleging that while 
he was near the Pan shop of Babu Rana- 
dive on that very evening at about 8.00 
P.M. he was assaulted with sticks by 
Raghunath and his two brothers, Jay- 
want and Shankar. As the information 
given by Shiva, accused did not disclose 
the commission of any cognisable offence, 
he was directed by the P.S.I. to approach 
a criminal court of competent jurisdic- 
tion for redress. 


3. After recording the Vardi (Exh. 9) 
given by Shankar, the P.S.I. registered a 
case against all the aforesaid six accus- 
ed, took Shiva, Mahadev, Akaram and 
Maruti into custody and seized the 
clothes worn by them which bore stains 
of blood. As the aforesaid four accused 
who were arrested that very night had 
also some injuries on their person, the 
P.S.I. sent them for examination and 
treatment to the Medical Officer of the 
Government dispensary. During the 
course of investigation, the other ‘two 
accused were also arrested, knife (Article 
20) produced by Mahadev and two sticks 
(Articles 23 and 24) produced by Akaram 
which bore blood stains were seized by 
the Police and sent for chemical exami- 
nation to the Chemical Analyser. On 
completion of the investigation, the- 
accused were proceeded against in the 
court of competent jurisdiction and com- 
mitted for trial to the Court of Session 
where all the accused pleaded not guilty 
to the charge. In the course of his state- 
ment, Akaram admittteq the incident 
which happened at the cinema house on 
the evening of May 17, 1968. In respect 
of the incident on the evening of May 
19, 1968, the defence of the accused, ex- 
cepting that of Mahadev was one of 
total denial. Mahadev asserted that on 
the evening of May 19, 1968, while he 
was at his house, he learnt that his 
brother, Shiva was being assaulted in 
front of Shivaji Stores by Nikams, which 
is the surname of Raghunath deceased 
and his brothers; that he thereupon rex 
paired to the place and noticed Shankar, 
Ramchandra, Tukaram Gayakwad, Jay- 
want and Dinkar assaulting Shiva; that 
on inquiring from the accused as to why 
they were assaulting his brother, he was 
himself assaulted with a stick on account 
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of which he fel down on the grouni 
when several persons who had collected 
there intervened and rescued him. Ake- 
ram, Shiva, Maruti and Ibrahim, accus 
ed stated that they also received inju 
ries on the evening of May 19, 1968 at 
the hands of some persons in the crowd 
which had collected in the Bazar Peth. 


Mahadev and Shiva also admitted thet . 


their clothes were blood-stained. Mahe: 
dev however denied that he produced 
the blood-stained knife. Likewise Ake- 
ram also denied that he produced the 
two blood-stained sticks. $ 


4. To bring home the charge to tke 
accused, the prosecution examined a 
number of witnesses. On consideration of 
the evidence adduced in the case, tke 
trial court found that Raghunath died 
as a result of the injuries inflicted cn 
him; that simple hurts were sustained 
by Jaywant and Shankar on the evenirg 
of May 19, 1968 and that Jaywant was 
twice assaulted by Mahadev and Ibra- 
him, accused as alleged by the proseca- 
tion. The trial court, however, took the 
view that after the first assault on him, 
Jaywant turned to Mahadev and Ibrahim 
with a view to retaliate and since he 
bodily lifted Ibrahim, accused and threw 
him on the ground, the accused had az- 
quired a right of self-defence and, there- 
fore, the injuries which were caused to 
Jaywant were caused by the accused in 
exercise of the right of self-defence. Tne 
trial court accordingly held that -there 
was no question of the formation of any 
unlawful assembly by the accused fill 
that time. The trial court, however, held 
that since all the accused except Ibra- 
him thereafter started pursuing their 
fleeing victims viz. Raghunath and Shan- 
kar with the object of assaulting them, 
they formed en unlawful assembly and 
it was in prosecution of the common cb- 
ject of the assembly that fatal injuries 
were inflicted on Raghunath by Vishvas 
and Mahadev; that in so doing, the ec~ 
cused exceeded the right of private ce- 
fence which they had earlier acquired as 
against Jaywant. The trial court further 
held that the accused assaulted Raghuneth 
in the heat of the moment and in the 
course of a sudden fight. In this view of 
the matter, the trial court held that the 
offence committed by the accused was 
one of culpable homicide not amounting 
fo murder which fell within the amoit 
of S. 304 Part I of the Indian Penal Code. 
Regarding the injuries inflicted on the 
person of Shankar, the trial court took 
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the view that the accused were protect- 
ed by a right of self-defence. In the re- 
sult, accused Nos. I to 5 were convicted 
and sentenced as indicated earlier. The 
State of Maharashtra preferred an ap- 
peal against the order of the Sessions, 
Judge acquitting Vishvas, Mahadev, Aka- 
ram, Shiva and Maruti, accused of the 
offence under S. 302 read with S. 149 of 
the Indian Penal Code. The State also 
filed a revision petition for enhancement 
of the sentences imposed on these accus- 
ed by the trial court for the offences of 
which it found them guilty. Both these 
matters were heard together and dispos- 
ed of by a common judgment of the High 
Court which allowed the State appeal, 

as stated earlier. 

5. Appearing in support of the ap- 
peals, M/s. Wed and Rana have urged 
that the story of Raghunath’s murder as 
put forth by the prosecution is entirely 
false and concocted; .that the conviction 
of the appellants cannot be sustained on 
the sole testimony of Shankar (P. W. 2), 
who is the real brother of Raghunath 
deceased and as such is a highly inte- 
rested witness; that the change of venus 
of the alleged murder by the prosecution 


_and its theory that the appellants and 


their confederates chased their fleeing 
victims viz. Raghunath and his brother 
Shankar and overtook them ‘near the 
Post Office was clearly an improvement 
upon the earlier version and was mani- 
festly faked to tighten the noose’ round 
the neck of the appellants, that the acts 
attributed te the accused were done in 
exercise of the right of self-defence, and 
that in any event it was not a fit case in 
which the High Court should have dif- 
fered from the trial court in the appre- 
ciation of evidence. 

6. The High Court having interfered 
with the order of the Sessions Judge, we 
have examined the evidence adduced in 
the case with care but find ourselves 
unable to accede to the contentions of 
the learned counsel appearing for the 
appellants. It is no doubt true that Shan- 
kar (P. W. 2) is a full brother of the de- 
ceased and is a solitary eye-witness of 
the occurrence but these factors can 
hardly constitute sufficient -grounds for 
setting aside the impugned conviction 
which has been recorded by the High 
Court after a careful appraisal of the 
evidence. The evidenge of Shankar (P. W. 
2), the injuries found on whose person 
by Dr. B. T. Akkole lend assurance to 
his presence at the time and place of 
occurrence has, in our opinion, a ring 


~ distance of 355 feet from the 
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of truth and cannot be easily brushed 
aside despite the carping criticism to 
which it has been subjected by the learn- 
ed counsel for the appellants. His depo- 
sition receives ample corroboration from 
the medical evidence as also from the 
circumstantial evidence. Dr. B. T. Akkole 
who examined Raghunath when he was 
brought to his dispensary 
strenuous though fruitless efforts to save 
the latter’s life and later conducted the 
autopsy on his dead body has clearly 
stated that besides other six injuries, he 
observed the following two notable in- 
juries on the person of the deceased:— 


(1) A penetrating wound, 14”x¥’, brain 
deep, on left side of forehead, above the 
eye-brow; 

(2) A penetrating wound 1)’”x}’, lung 
deep, on left side of the back, below the 
scapula on the 9th intercostal space 
which had perforated the left pleura. 


7. The above-mentioned first and se- 
cond injuries were, 
ocular testimony of Shankar, inflicted 
with knives by Vishvas and Mahadev 
respectively when the deceased was 
held by Akaram. Though after detailing 
the injuries observed by him on the per~ 
son of Raghunath, Dr. Akkole has depos- 
.ed in general terms that the death of the 
deceased was due to ‘haemorrhage and 
shock on account of the injuries sustain- 
ed by him, he has categorically stated 
that each of the two aforesaid ante- 
mortem penetrating wounds which ap- 
peared to have been caused by a sharp 
pointed and cutting instrument was by 


itself sufficient in the ordinary course of. 


nature to cause death. The trails of blood 
found at a distance of 7 feet from. thé 
middle of the Square (which lies at a 
Central 
Bank building) to the West on the Kum- 
bhargalli Road upto 31 feet by the side 
of the Post Office also lends strong cor- 
roboration to Shankar’s ocular testimony 
and show that the defence plea that the 
venue of the offence has been deliberate- 
ly changed by prosecution to suit its 
purpose has no real basis. The knife 
(Art. 20) recovered on May 20, 1968 at 
the instance of Mahadev which bore 
stains of human blood according to the 
Chemical Analyser is another valuable 
piece of circumstantial evidence which 
supports the prosecution story. The con- 
clusion arrived at by the High Court that 
Raghunath and Shankar were chased by 
the appellants and Mahadev and it was 
near the Post Office that Akaram, appel- 


and made . 


according to the. 


-to be advanced on behalf of the appel-i 
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lani caught hold of Raghunath and Vish- 
vas, appellant and Mahadev caused in- 
juries on his person with knives in fur- 
therance of their common intention 
which resulted in his death is. reasonable 
and legitimate. : 

8. The defence plea that in any event 
in causing the death of Raghunath, the 
appellants acted in exercise of their right 
of private defence. zannot also be accept- 
ed. It is well settled that to claim a 
right of private defence extending to 
voluntary causing of death, the accused! 
must show that there were circumstances! 
giving rise to reasonable grounds for ap- 
prehending that either death or grievous 
hurt would be caused to him. The appel-| 
lants have manifestly failed to discharge! 
this burden. They have not at all ‘been! 
able to establish that Raghunath and’ 
Shankar came to the Bazar Peth from 
their house armed to wreak vengeance 
on them or that they made any assault 
on them or on Mahadev, their cenfede- 
rate. The evidence on the record does 
not show the existence of any circum- 
stanze on the basis of which the appel- 
lants and Mahadev could have any rea- 
sonable apprehension in their mind that 
any bodily harm extending to either 
death or grievous hurt would be caused 
to them if they did not act in time and 
cause the death of Raghunath. On the 
other hand, the unrebutted testimony 
of Shankar (P. W. 2 which does not suf- 
fer from any infirmity and has been 
rightly relied upon by the courts below 
clearly establishes that the appellants 
and their confederate were themselves 
the aggressors. and they mercilessly dealt 
with Raghunath and the witness both of 
whom had hastened to the Bazar Peth 
not with. any sinister motive but in their. 
natural solicitude for Jaywant who ac- 
cording to the information in their pos- 
session had been assaulted by the party 
of the appellants. If Shankar and Raghu- 
nath had any intention of assaulting and 
causing any bodily harm to the appel- 
lants, they would have surely come arm- 
ed with some weapon. The fact that they 
came unarmed and took to their heels) 
on seeing the appellants and their con-| 
federate pursuing them in- an excited|- 
mood knocks the bottom out of the plea! 
of right of private defence vainly tried 






lants. In the circumstances, the accused’ 
cannot be said to have even a semblance 
of the right of private defence, 

9. The theory of free fight sought to 
be adumbrated on behalf of the appel- 
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lants is also devoid of merit, for it is 
well settled thet in a free fight, no right 
of private defence is available to either 
party and each individual is responsible 
for his own acts. 


10. As earlier observed, the facts ard 
circumstances proved in this case estak- 
lish beyond any shadow of doubt that 
while Akarar, appellant held Raghu- 
nath deceased, the other two, viz. Vish- 
vas, appellant and Mahadev slew him 
with knives w:thout any provocation or 
justification. The manner in which the 
appellants and Mahadev acted unmis5- 
takably shows that they shared the com- 
mon intention of causing the death >f 
Raghunath. Tke High Court was, ther2- 
fore, right in interfering with the ord2r 
of the trial court and in convicting the 
appellants and Mahadev for committing 
the aforesaid offence of murder in fur- 
therance. of their common intention and 
we see no reason to interfere with the 
same. Accordingly, the appeals fail and 
are hereby dismissed, 


Appeals dismissed, 
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(From: Award of Industrial Tribunal, 
Gujarat)* 

V. R. KRISHNA IYER AND 
P. K. GOSWAMI, JJ. 

Precision Bearings India Ltd., Appel- 
lant v. Baroda Mazdoor Sabha and @n- 
other, Respondents, 

Civil Appeai No. 9 of 1977, D/- 16-12- 
1977. z 


(A) Industrial Disputes Act (1947), 
Sch. 3, Item 2 — Additional dearness 
allowance — Grant of — Principles for 


consideration. 

Where the Tribunal kept in view the 
principle of additional financial] burden 
which the additional dearness allowarce 
would impose on the employer and his 
ability to bear such burden while award- 


ing the additional dearness allowanze, 
the award wes not open to challenge. 
AIR 1969 SC 360, Rel. on. (Para 8) 


Anno: AIR Manual (8rd Edn.), Indus- 
trial Disputes Act, Sch. 3, Item 2 N. L 


*(From Award of Industrial Tribunal, 
Gujarat, D/- 8-10-1976 in Reference 
No. 11 of 1975.) 


BV/BV/A143/78/SNV. 


Precision Bearings India v. Barcda Mazdoor Sabha 


(Prs. 1-4] S.C. 419 


(B) Industrial Disputes Act (1947), Sec- 
tion 15, Sch..3, Item 2 — Industrial Tri 


bunal — Jurisdiction — Matters not co- 
vered by reference — Determination — | 
Validity. 


Where. the Tribunal allowed dearness’ 
allowance to wage earners of higher in- 
come brackets in addition to the item of 
allowance which was referred to it that 
part of the award allowing such extra 
allowance was liable to be quashed. In 
such a case, there being deliberate omis- 
sion to make a reference of the item 
considered by the Tribunal, the item 
would fall outside the jurisdiction of the 
Tribunal. (Paras 11, 12) 

Anno: AIR Manual (8rd Edn.), Indus- 
trial Disputes Act, S. 15 N. 2 and Sch. 3, 
Item 2, N. 1. 


Cases Referred: Chronological Paras 
AIR 1975 SC 1778: 1975 Supp SCR 453: 
1975 Lab IC 1315 12 


AIR 1969 SC 360: (1969) 2 SCR 113 8 

Mr, H. R. Gokhale, Sr. Advocate (M/s. 
A. P. Hathi and Ashok Grover, Advocates 
with* him), for Appellant; M/s. R. K. 
Garg, P. H. Parekh, Miss Manju Jetley 
and K. Vasudev, Advocattes, for Respon- 
dent No. 1. 

GOSWAMI, J.:— This appeal by spe- 
cial leave is directed against the award 
of the Industrial Tribunal, Gujarat, of 
October 8, 1976. Although it is a compo- 
site award disposing of two references 
by the State Government, wé are con- 
cerned in this appeal with Reference 
(IT) No. 11 of 1975 as per the State Gov- 
ernment notification of January 21, 1975 
and even out of the two questions re- 
ferred to therein only with regard to one 
of these regarding dearness allowance. 

2. The relevant issue which arises for 
consideration in this appeal may be quot- 
ed below: ; 

“All workmen should be paid dearness 
allowance at the rate of 100% dearness 
allowance paid to the workers of the 
Cotton Textile’ Mills at Ahmedabad.” 

3. Before we advert to the submission 
of Mr. H. R. Gokhale, appearing on be- 
half of the appellant, it will be appro- 
priate to indicate that there is no dis- 
pute about granting of dearness allow- 
ance of the pattern of what is known as 
the Ahmedabad Textile D. A. The ques- 
tion to be determined by the Tribunal 
was only with regard to the percentage 
of the Textile D. A: to be paid to the 
employees of the company. 

4. The Tribunal has noticed that— 

“the recent trend in the several indus- 
tries — texile, engineering and others, in 
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Ahmedabad, Baroda and in some other 
parts of the State of Gujarat, is to make 
a demand for dearness allowance on the 
lines of. the dearness allowance paid to 
the workers of tHe cotton textile mills 


at Ahemedabad, with a varying percent- - 


age.” 

The Tribunal describes this as what in 
ordinary parlance is called the “Textile 
D. A.” and reckons it “as before the re- 
vision of the basic wage in the mills 
prior to 1-1-1974.” 

5. The company is manufacturing 
high precision ball and roller bearings 
in collaboration with a West German 
company. It has its plant in the district 
of Baroda with a manufacturing capacity 
.of 24 lakh pieces of bearings per annum 
upto 1973 and 28.82 lakh pieces per 
annum from 1974, The company was in- 
corporated in April, 1962 and went into 
commercial production from June 1965. 
Its registered office is in Bombay and 
has its sales offices in Bombay, Calcutta, 
Delhi and Madras. The plant is being 
operated almost to full capacity from 
June 1965 onwards. The production has 
also increased progressively. The number 
of workers on 31-8-1974 was about 630. 
The company is said to be the third 
largest unit in the ball bearing industry 
` in the country, the other two concerns 
being” Antifriction Bearings and the As- 
sociated Bearings, the next one to the 
` company being Shriram Bearings. 


6. Two questions are raised before us 
fy Mr. Gokhale. Counsel is conscious of 
his limitations in an appeal by special 
leave under Art. 136 of the Constitution 
and has, therefore, fairly enough confin- 
ed his submissions within narrow bounds 
and we fully appreciate this stand. The 
first submission of Mr. Gokhale in the 
forefront of his argument is that the 
Industrial Tribunal has failed to consi- 
der the impact of the rise in dearness 
allowance . granted by it on the financial 
capacity of the appellant to ‘bear the 
burden, 

7. It is true that in considering the 
question of dearness allowance the capa- 
city to pay of the company is one of the 
most important considerations. Mr. 
Gokhale has pointed out that the addi- 
tional liability as a result of the award 
would be Rs. 8,29,312 in 1975, Rupees 
7,42,563 in 1976 and Rs. 12,42,395 in 1977 
and the percentage increase over the 
annual wage bill will respectively be 
36.76%, 32.91% and 55.07% for the said 
three years. He has also pointed out that 


“according to counsel, the Tribunal 


attention to paragraph 4 of the 
‘pany’s written statement (page 62, Vo- 


A.L R. 


the company was able to declare 8% 
dividend for the first time in the year 
1970-71 and had been incurring loss for 
the earlier years from 1962-63. He also 
points out that although dividends have 
been progressively increasing from 8% 


- to 12% from 1970-71 to 1974-75, only 8% 


dividend was declared in the year 1975- 
76. Besides, the company has to spend 
huge sums for replacement costs which, 
has 
not properly taken into account. It is 
true that the Tribunal has mentioned in 
the award that this could be done in ‘a 
phased manner. Mr. Gokhale submits 
with some justification that this was 
purely a management function and the 
Tribunal should have taken the figures 
as furnished by the management in mak- 
ing reserves for replacement costs. We 
have, however, seen that although a sub- 
stantial sum was kept as reserve towards 
the replacement costs, only a fraction of 
it was actually utilised. The company, 
therefore, cannot make any grievance 
about the manner in which the Tribunal 
has dealt with this aspect. Mr. Garg, on 
behalf of the respondents, also drew our 
com- 


lume 1) where after having referred to 
certain offers made by it the company 
was prepared to the “increase .of about 
Rs. 15 lacs in the employee cost in the 
very first year......... a 


8. We find that the Tribunal has ex- 
haustively gone into the wholé matter 
with care and kept in view the five prin- 


ciples laid down by this Court in the 
Bengal Chemical & Pharmaceutical 
Works Ltd. v. Its Workmen, (1969) 2 


SCR 113: (AIR 1969 SC 360) the 5th one 
being the additional financial burden 
which dearness allowance would impose 
upon the employer and his ability to 
bear such burden. We are unable to find 
any infirmity in the Tribunal dealing 
with the point of the financial capacity 
of the employer to bear the burden, The 
Tribunal finally observed as follows:-— 


“On a careful consideration of all the 
relevant factors, in my opinion, the dear- 
ness allowance paid to the PBI (Préci- 
sion Bearings India) workmen at the 
minimum level of basic pay from Rs. 26 
— upto Rs. 100 — should be from 80 per 
cent, of the textile D. A. to 89 per cent 
of the textile D. A. phased over a period 
of three years. The dearness allowance 
in the higher pay scale of Rs. 101 — to 
Rs. 200 — should be 40 per cent and in 
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the still higher slab of Rs. 201 and abov3, 
should be 20 per cent, the percentage for 
the higher two slabs remaining the 
same,” 

9. The 40 per cent and 20 per cent of 
the basic wages in the higher slabs were 
in addition to the Ahmedabad Textile 
Dearness Allowance granted in the 
award. This takes us to the second ob- 
jection of Mr. Gokhale. ; 

10. It is submitted that in the char- 
ter of demands of the union there were 
two specific demands with “regard to 
dearness allowance. These were as fcl- 
lows:— f 

“I:1. It is demanded that the existing 
minimum dearness allowance of Rs. 146 
should be modified and that all the wcr- 
kers including workers known as staff 
should be paid minimum dearness allow- 
ance at the rate of full dearness allow- 
ance that is baing paid to Textile work- 
ers at Ahmedabad, i.e. 100% of Ahmeda- 
bad Textile rete. 

1:2. With the above minimum deer- 
ness allowance the workers and workers 
known as staff should be further conti- 
nued the higher dearness allowance as 
under— 

Below Rs. 100 pay — 100% Ahmedabad 


Textile Dearness 
Allowance. 
Pay range between — 100% Ahmedabad 
Rs. 100 to Rs. 200/- Textile D.A.+4C% 


of basic. 

Pay above Rs. 200/- — 100% Ahmedabad 

Textile D.A.+20% 

of basic.” 

Even though the demand for dearness 
allowance was as above, the State Gcv- 
ernment referred the dispute only in the 
form set out at the outset. The Govern- 
ment did not 2ntertain the claim of dear- 
ness allowanca in addition to the 108% 
D.A. paid to the workers of the cotton 
‘textile mills at Ahmedabad. In other 
words, while the claim of the union was 
Ahmedabad Textile D.A. plus, the Gov- 
ernment did not entertain the dispute be- 
tween the parties in that form. We fnd 
great force in the above submission of 
Mr. Gokhale. The Tribunal in view of -he 
content of the dispute referred to it had 
no jurisdiction in this reference to grant 
anything mors than 100% of the Ahme- 
dabad Textile D.A. on the outside. Since 
the Tribunal after having given app-o- 
priate consideration to all aspects of rhe 
matter granted varying percentages from 
80% to 89% phased in a particular way, 
it had virtually rejected the unicn’s 
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claim for 100% of the Textile D.A. Hav- ` 
ing done so, there was no scope for 
allowing to the higher brackets of wage 
earners in addition 40% and’ 20% of 
basic wages as dearness allowance. This 
part of the award is, therefore, beyond 
the scope of the reference and must be 
quashed which we hereby do. If the Gov- 
ernment at a future time intends to en- 
tertain a dispute of this nature with re- 
gard to higher brackets of wage earners 
that will be a different dispute but such 
a claim could not be entertained by the 
Tribunal in the present reference. 


11. We may observe that during the 
course of the proceedings before the Tri- 
bunal the clerical and the supervisory 
staff seem to have withdrawn from the 
reference and even an application was 
filed by some of them before the Tribu- 
nal to confine the dispute as pertaining 
to the manual and technical workers. 
The Tribunal, however, did not accede to 
this request and proceeded on the footing 
that all the members of the staff were 
included in the reference. 


12. We should not be taken to sug- 
gest that the 40% and 20% plus is either 
wrong or excessive by way of high cost ` 
allowance. Indeed, we even felt that the 
lowest bracket upto Rs. 100 needed full 
neutralisation of the rise in the cost of 
living as has been held in Killick Nixon 
Limited v. Killick & Allied Companies 
Employees’ Union, (1975) Supp SCR 453: 
(AIR 1975 SC 1778). Nor do we fail to 
see the force of Shri Garg’s submission 
that social justice perspectives -being in- 
tegral to industrial jurisprudence, the. 
high cost allowance as a component of 
D.A. is not impermissible in principle. 
It is a legitimate item. But we disallow 
because there is a deliberate omission to 
make a'reference of that item and so 
falls outside the jurisdiction of the Tri- 
bunal. That is why. we have expressly 
observed that such a dispute may well 
be referred by .Government, if it consi- 
ders fit, and this decision will not bar 
such a course, 


13. In the result the appeal is partly 
allowed. The award of the Tribunal with 
regard to the 40% and 20% for the higher 
two slabs is set aside. In all other as- 
pects the award of the Tribunal stands. 
The appellant will pay the costs (one set) 
‘of the respondents as ordered at the 
time of granting the special leave and 
will also pay interest-as ordered therein. 

14. The arrears calculated in terms of 
the Award now upheld will be paid to 


ther, and, if so, what order 
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the respondents in two equal instalments 


the first instalment within three months. 


from today and the final instalment with- 
in three months thereafter, 


Appeal partly allowed, 
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M. H. BEG, C. J., P. N. BHAGWATI 
AND JASWANT SINGH, JJ. 
Md. GulamAbbas and another, Peti- 
tioners v. Md. ‘Ibrahim and others, Res- 
pondents. 


Review Petn. No. 36 of 1977 in (Civil 


Appeal No, 941-A of 1976), D/- 16-12- 
1977.* 
Criminal P. C. (2 of 1974), S. 144 — 


Scope and applicability — Nature of 
orders which can be passed under S. 144. 

The kind of orders mentioned in S. 144 
(3) are obviously intended only to pre- 
vent dangers to life, health, safety or 
peace and tranquillity of members of 
the public. They are only temporary 
orders which cannot last beyond two 


months from the making thereof as is 


clear from Section 144 (6) of the Code. 
Questions of title cannot be decided here 
at all. But, previous judgments on them 
may have a bearing on the question whe- 
should be 
passed under Section 144. (Para 2) 
It may sometimes happen that a per- 
son may be prevented from doing some- 
thing even upon his own property pro- 
vided the doing of perfectly legal act 
constitutes a danger to human life, health 
or safety of others or to public peace 
and tranquillity. But it is only where it 
is not practicable to allow them to do 
something which is quite legal, having 
regard to the state of excited feelings of 
persons living in an area or frequenting 
a locality, that any action may be taken 
under Section 144 which may interfere 
with what are, otherwise, completely 
legal and permissible conduct and speech. 
(Para 3) 

It may however be noted that the 
Magistrate is not concerned with indivi- 
dual rights in performing his duty under 
Section 144 but he has to determine what 
may be reasonably necessary or expedi- 
ent in a situation of which he is the best 
judge. - (Para 4) 


WOO A se a 
*(AppiIn. for review in Civil Appeal No. 


941~A of 1976, D/- 6-12-1976 (SC).) 
I ec A ER E 
BV/BV/A141/78/VBB 


A.I. R. 


If any community or sect is disposed to 
transgress the rights of another in a par- 
ticular property habitually, the remedy 
lies by way of a civil suit for an injune- 
tion. Where both sides before the Court 
make conflicting assertions on such ques- 
tions, it is impossible to decide them for 
the first time either on a writ petition 
or in a proceeding under Section 144. If 
public peace and tranquillity or other 
objects mentioned there are not in dan- 
ger the Magistrate concerned cannot act 
under Section 144. He could only direct 
parties to go to the proper forum. On 
the other hand, if the public safety, 
peace, or tranquillity are in danger, it is 
left to the Magistrate concerned to take 
proper action under Section 144. No hard 
and fast rules can be laid down for 
guidance in exercising a power on which 
decisions must necessarily be governed 
by the existing situation in each case. It 
has’ to be judged on facts and circum- 
stances existing at a particular place at 
a particular time. (Para 5) 


Anno: AIR Comm. Criminal P. C. (7th 
Edn.), S. 144 N. 1, 


A. K. Sen, Sr. Advocate and M. C. 
Bhandare, Sr. Advocate, Mns. Urmila 
Kapoor, Miss Kamlesh Bansal and Mrs. 
Shobha Dikshit, Advocates, for Peti- 
tioners; Mr. Bashir Ahmed, Advocate, 
M/s. K. L. Hathi and P. C. Kapoor, Ad- 


- vocates, for Respondents, 


BEG, C. J.:— This review application 
seems quite unnecessary. Since, however, 
learned counsel for the petitioners have 
earnestly tried to impress upon us that, 
unless we mention the correct principles 
on which jurisdiction is to be exercised 
under S. 144 of the Criminal Procedure 
Code by Magistrates, they may continue 
to exercise them on wrong principles, 
we may clear up these possibly imagi- 
nary difficulties. We find it hard to be- 
lieve that Magistrates will deliberately 
shut their eyes to the requirements of 
law as laid down clearly in S. 144, Cr 
P. C., but, as what is not easily conceiv- 
able sometimes does happen, we will ex- 
plain the provisions of Sec, 144, Criminal 
Procedure Code a little, 


2. This provision confers a jurisdic- 
tion to “direct any person to abstain 
from a certain act or to take certain 
order with certain property in his pos 
session or under his management” with 
the object, inter alia, of preventing “a 
disturbance of the public tranquillity, 
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or a riot, or an affray”. Section 144 G) 
specifically lays down that the order 
under this section “may be directed to a 
particular individual, or to the pubke 
generally when frequenting or  visitizrg 
a particular place’. The kind of ordes 
mentioned heré are obviously intend-d 
only to” prever:t dangers to life. healt, 
safety or peace and tranquillity of mera- 
bers of the public. They are only ten~ 
porary orders which cannot last beyoxd 
two months from the making thereof as 
is clear from Sec. 144 (6) of the Coce. 
Questions of title cannot be decided hee 
at all. But, previous judgments on then 
may have a bearing on the question w2- 
ther, and, if so, what order should e 
passed under Section 144, Criminal Po-' 
cedure Code. 

3. It may sometimes happen that a 
person may be prevented from doing 
something even upon his own propery 
provided the doing of a perfecty legal 
act constitutes a danger to human lie, 
health, or safety of others or to puklice 
peace and tranquillity. An example -of 
this can be shouting of provocative s0- 
gans from one’s own house top. Never- 
theless, it is the duty of the authorit=s. 
to aid and protect those who are pe- 
forming completely legal acts in a rea- 
sonable and perfectly legal manner or 
in accordance with what the law pernrits 
them to do. It is only where it is rot 
practicable to allow them to do some- 
thing which is quite legal, having regard 
to the state of excited feelings of per~ 
sons living in an area or frequenting a 
locality, that any action may be taken 
under Section 144, Criminal Procedure 
Code which may interfere with what ace, 
otherwise, completely legal and permisi- 
ble conduct and speech. 

4. It was esserteq on behalf of fne 
petitioners that in a representative sait 
between Shia and Sunni sects of Mrs- 
lims: question of title to properties or 
places to which Magistrate’s orders un- 
der Section 144 Criminal Procedure Cale 
related has already been decided. If tEat 
be so, we have no doubt that the Mags- 
trate will respect that decision in mex- 
ing an order under Section 144 Cr. P. C. 
in the future. Then it would be easier zor 
the Magistrate to see who should be 
allowed to exercise the legitimate right 
of holding a meeting on or occupying a 
particular proverty or doing anything 
else there. It may however be noted tEat 
the Magistrate is not concerned with n- 
dividual rights in performing his duty 
under Section 144 but he has to deter- 
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mine what may be reasonably nėécessary{ 
or expedient in a situation of which he 
is the best judge. A 

5. If any community or sect is dispos- 
ed to transgress the rights of another in 
a particular property habitually, the 
remedy lies by way of a civil suit for an 
injunction, Both sides before us make 
conflicting assertions on such questions. 
It is impossible tọ decide them for the 
first time either on a writ petition or in 
a proceeding under Section 144 of the 
Criminal Procedure Code. [f public peace 
and tranquillity or other objects mer- 
tioned there are not in danger the Ma- 
gistrate concerned cannot act under Sec- 
tion 144. He could only direct parties to 
go to the proper forum. On the other 
hand, if the public safety, peace, or 
tranquillity are in danger, it is left to the 
Magistrate concerned to take proper ac- 
tion under Section 144 Criminal Proce- 
dure Code. No hard and fast rules can 
be laid down for guidance in exercising 
a power on which decisions must neces-|} 
sarily be governed by the existing situa~ 
tion in each case. It has to be judged on 
facts and circumstances existing at a 
particular place at a particular time. 


6. We have no doubt that, particular- 
ly after this brief and obvious explana- 
tion of the provisions of Section 144, 
Criminal Procedure Code, no orders will 
‘be passed contrary to what the section 
itself so clearly requires as conditions 
precedent to the passing of an order. We ' 
are not convinced at all that the appli- 
cants had any real ground for seeking a 
review of our orders. Consequently, we 
dismiss this application. We, however, 
make no orders as to costs. E 


Application dismissed. 


Pandiyan Roadways Corpn. 
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V. R. KRISHNA IYER AND ; 
A. C. GUPTA, JJ. 
M/s. J. C. Roadways, Appellant v. 
M/s. Pandiyan Roadways Corpn. Ltd. 
and another, Respondents. 


Civil Appeal No. 1680 of 1968, 
D/- 2-2-1977. 
Motor Vehicles Act (4 of 1939), 


Sec. 43-A (Inserted by Tamil. Nadu 


Act 20 of 1948) — Power of State 
Government to issue direction to 
Transport Authorities — Executive 
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Pi 


trol discretionary 


(Pr. 1]. 


Instructions cannot be 
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issued to con- 
jurisdiction of the 


Tribunals. as (Para 1) 
_ Anno: ‘AIR Comm. M. V, Act (ist 
Edn.), S. 43A (Mad,, _ Amendment), 
N. i. 

JUDGMENT:— This appeal rai- 
ses a short point as to whe- 
ther executive instructions can be’ 


issued under Section 43-A of the 
Motor Vehicles (Madras Amendment) 
Act, 1948 in determining who should 
be awarded a permit for running a 
stage carriage, This Court has held 
that executive instructions cannot be 
issued to ` control the discretionary 
jurisdiction of the tribunals and the 
view taken by the High Court is 
therefore correct. We dismiss the 
appeal. but, in the circumstances, 
without costs. 

Appeal dismissed. 
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(From: Gujarat)* 
. P. K. GOSWAMI AND V. D. 
: TULZAPURKAR, JJ. 
. Umedbhai Jadavbhai, Appellant v. The 
State of Gujarat, Respondent. 


Criminal Appeal No. 314 of 1974, D/- 
16-12-1977. 


8) Criminal P. C. (2 of 1974), Ss. 378 
and 386 — Appeal against acquittal — 
When entertainable — High Court, when 
can interfere with trial Courts conclu- 
sions and reappreciate evidence. 


In an appeal against acquittal, the High 
Court would not ordinarily interfere with 
the trial Court’s conclusion unless there 
are compelling reasons to do so, inter 
alia, on account of manifest errors of ‘law 
or of fact resulting in miscarriage of 
justice. Ordinarily, the High Court would 


` give due importance to the opinion of the 


Sessions Judge if the same were arriv- 
ed at after proper appreciation of the 
evidence. This rule will not be’ applic- 
able where the Sessions Judge has made 
an absolutely wrong assumption of a very 
material and clinching aspect in the cir- 
cumstance of the case, (Paras 6, 10) 

Entertainment of the appeal by the 
High Court against an acquittal will be 


*(Criminal Appeal No. 632 of 1973, D/- 
-15-4-1974 (Guj).) 


BV/BV/A144/78/VSS 
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ALR. 
justified only under special circumstan- 
ces. (Para 8) 


Where the Sessions Judge committed a 
manifest error in coming to a certain 
conclusion on an important aspect of the 
case unsupported by the evidence on re- 
cord and such erroneous conclusion had 
led to a failure of justice, the High 
Court would be justified in entertaining 
the appeal against acquittal and in -re- 
appreciating the entire evidence indepen- 
dently and to come to its own conclu- 
sion. (Paras 9, 10) 

Held on facts and circumstances of 
the case that the High Court was correct | 
in: entertaining the appeal. against ac- 
quittal and in its appreciation of the 
entire circumstances and reaching the 
conclusion of guilt of the appellant. It is 
not at all possible to support the acquit- 
tal of the accused by the Sessions Judge 
in any view of the matter. It is not a case 
in which it could be said that two views 
may be reasonably taken of the true tell- 
tale of the circumstances revealed in the 
evidence against the accused. Cri. App. 
No. 632 of 1973, D/- 15-4-1974 (Guj), 
Affirmed. (Paras 9, 10, 17) 

Anno: AIR Comm, Cr, P. C. (7th Eday 
S. 378 N. 14; S. 386 N. 14. 


(B) Evidence Act (1 of 1872), S..3 — 
` Murder case — Circumstantial evidence 
=- Appreciation of. (Penal Codé (1869), 


S. 300). 


It is well established that in a case 
resting on circumstantial evidence all the 
circumstances brought out by the prose- 
cution, must inevitably and exclusively 
point to the guilt of the accuseq and 
there should be no circumstance which 
may reasonably be onsidered consistent 
with the innocence of the accused. Even 
in the case of circumstantial evidence, . 
the court will have to bear in mind the 
cumulative effect of all the circumstances 
in a given case and weigh'them as an 
integrated whole. Any missing link may 
be fatal to the prosecution case. 

f (Para 7) 

Anno: AIR Manual (3rd Edn.) Evidence 
Act, S. 3 N. 15; AIR Comm. Penal Code 
(2nd Edn.) S. 300 N. 88. . 

‘Mr. V. S. Desai, Sr. Advocate, (Mr. 
M. V. Goswami, Advocate with him), for 
Appellant; Mrs. G. A. Seth, M. N. Shroff 


-and Miss Radha Rangaswamy Agvocates 


for Respondent. 


GOSWAMI, J.:— Deceased. Minakshi is 
the wife of ‘the accused Umedbhai Jadav- 
bhai, who. is the appellant in this appeal 
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by special leave against the judgment 
and order of the Gujarat High Court. Ee 
was acquitted by the Sessions Judge, but 


on appeal by the State, the High Ccurt ` 


convicted him under Section 302 IP. 
for murder of his wife and sentenced 
him to imprisonment for life. Minakshi 
was a young girl of 20 years and ‘was 


married to the accused on June 30, 1972. 
On the very day of marriage, she came 
to the house of the accused and retura- 
ed to her parents’ house at Umalla after 
about 5 or 7 days. She was sent back to 
Panolkampa to the house of the parents- 
in-law on or about October 14, 1372. 
From Panolkampa, she came to the house 
of the accused at Zadeshwar on 19-11-72 
and she was to leave for Umalla, her 
parents’ place on 21-11-72. 


2. On the night between 20th and 2Ist 
November, 1972 at about 3.30 A. M., the 
neighbourhood was alerted by the accus- 
ed shouting from his ‘Agasi’ (terrace) 
“Run, Run, thieves have entered”. Im- 
mediately Mahalaxmi (P. W. 4) whose 
house was almost opposite to that of the 
accused witha path intervening and who 
was talking in her courtyard with Saca- 
ben (P. W. 5) came running to the house 
of the accused. There was a death in the 
village and they were awake. Some other 
neighbours also came including Ishvar- 
bhai Hirabhai (P. W. 6). First Ishvarbhai 
went to the upper storey of the howse 
of the accused accompanied by two 
others. He saw the accused and his bro- 
ther Dinesh standing in the ‘Agasi’. 
When he asked the accused as to what 
had taken place, he replied ‘thief inside’. 
He also stated that the accused appeared 
to be nervous. When he went inside, he 
saw Minakshi lying with injuries 
tween the outer and the inner room. He 
` then shouted to the women to come up 
and they all saw Minakshi lying injured 
and restless. He did not ask. the accused 
or Dinesh as to what had taken place. It 
also does not appear that the accused or 
Dinesh gave any further information to 
him about the incident. Harikrishna 
(P. W. 11) Ayurvedic Doctor, was called 
by the son of Jesingbhai, husband of 
` Sadaben, and he came to the house of 
the accused at 4.20 A.M. and found 
Minakshi absclutely unconscious although 
bleeding from the injuries. After he rən- 
dered first aid, she died within 8 or 10 
minutes. The Doctor (P. W. 2), who held 
autopsy of the dead body of Minakshi on 
the following morning, found the follow- 
` ing injuries:— 
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be- 
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“l. An incised wound 2”X1” wide in 
middle X muscle deep, at the root of the, » 
thumb on the back of the right hand. 

2. A vertical incised wound of the size 
of 1”x}” inside X -muscle deep over the 
upper part of the right side of the neck. 

3. A horizontal incised wound on the 
middle of the left side of the neck, 1}”X. 
}’x muscle deep. -~ ; 

4, A horizontal incised wound on the 
upper part of the left side of the neck 
17x2” X} Xmuscle deep. a 

5. An oblique incised wound on the 
upper part of the left side of the neck be- 
hind the left ear of the size of 1”xi”x 
muscle deep. 

6. A horizontal incised wound on the 
root of the left side of the neck of the 
size of 4”x+’X muscle deep. 

7. An incised wound of the size of 1”X 
¥ X muscle deep over the left shoulder 
laterally.” 

According to the Doctor all these inju- 
ries were ante-mortem and the cause of. 
death was shock and haemorrhage due 
to the multiple wounds in the neck. 


‘When the knife (Article No. 8), produc- 


ed by the accused, was shown to him, he 
said that the injuries could bé caused by 
such an instrument. There were four in- 
juries on tha left side of the neck of the 
deceased and one was on the right hand 
side of the neck. The right hand side car- 
otid artery (injury No. 2) was cut and 
according tc the Doctor, any cut on the 
carotid artery was necessarily fatal. The 
third injury was on the jugular vein and 
that was also necessarily fatal, accord- 
ing to the Doctor. He also stated that 
when the victim was attacked, she could 
not be standing and was sleeping or was 
in a reclining position. The Doctor fur- 
ther stated that the first and the seventh 
injuries were caused when the deceased 
was offering some resistance and these 
could be caused while the victim was 


-standing and even after the 2nd and the 


3rd injuries. According to the Doctor, 
even after all these injuries, the deceas- 
ed could be conscious for about 15 to 20 
minutes after she had received these in- 
juries and she might have been able to 
speak in slow and whispering condition. 
There was no injury to the vocal chord. 
3. The prosecution wanted: to estab- 
lish that the accused was not well dis- 
posed towards his wife and in fact was. 
planning for a divorce. In this connec- 
tion an anonymous letter (Article 7) add- 
ressed to the deceased with the envelope 
found in the bag of the deceased was 
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relied upon by the prosecution. The let- 
ter was addressed to the deceased by 
‘your anonymous elder - brother. This 
was dated 19th of September, 1972. Since 
the accused denied his handwriting in 
this letter, the handwriting expert (P. W. 
17) was examined and he was of opinion 
that the specimen handwriting which the 
accused gave and the writing in another 
admitted letter of the accused were simi- 
lar to the disputed anonymous letter, 
The Sessions Judge did not rely upon the 
evidence of the handwriting expert and 
held that the motive was not established, 
The High Court took a contrary view. 
This letter went to show that the accused 
was indifferent to the deceased and since 
she herself haq realised that the accus- 
ed was not at all interested in her and 
was not at all a loving husband, a pro- 
posal for divorce: was suggested therein. 
The letter proceeds “According to me he 
(the accused) will give you a divorce, 
When a question of divorce will come for 
a clever girl like you, it would be said 
to be too bad for you, your family and 
for society. And if this question will 
come two to three years later then it 
will also become difficult to arrangs your 
marriage in good family. So, although 
muck time has not yet been elapsed since 
you have got married therefore do think 
properly if you want to think on this 
matter. You should inform Umed, by 
writing him a letter stating that ‘it is 
very difficult for me to pass my life with 
you’. So it will be said that the girl might 
have seen some defect in boy”. Babu- 
bhai, the father of the deceased (P. W. 
14) mentioned about the reported un- 
willingness of the accused at, first to 
marry the deceased but later on he wrote 
him a letter expressing his willingness. 
That letter had, however, not been pro- 
duced. The father stated that according 
to him, the relation between his daugh- 
ter and the accused was not cordial. 
From the above, the prosecution tried to 
establish a motive for the crime, The 
Sessions Judge did not accept this part 
of the case. The High Court, on the other 
hand, did. Dealing with the point that 
fhe accused alone had the opportunity of 
committing the crime, the Sessions Judge 
ruled out that theory stating ‘Though 
there is no evidence as to theft, there 
is equally no conclusive evidence to show 
that there was no theft.” The Sessions 
Judge was not prepared to hold that the 
theory of the accused that thieves had 
entered into his house was false. The 
Sessions Judge then dealt with the posi- 
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tion of the body of the deceased which 
was found in between the outer and the 
inner rooms of the upper floor. It was 
lying in the communicating door between 
the two rooms. The head was in the 
inner room and the legs were in thé 
outer room. Minakshi’s bed was about 2 
or 3 feet from her head. According to 
the Sessions Judge, “the victim must 
have run from the outer room into the 
Inner room when she was stabbed to 
death. Therefore, the theory of the pro- 
secution that the accused inflicted knife 
blows upon her when she was sleeping 
or reclining on her bed cannot be accept- 
ed.” The Sessions Judge also held as 
Significant the fact of the accused shout- 
ing for the neighbours while the deceas- 
ed was still alive. This point was very 
much emphasised even by Mr. Desai, the 
learned counsel for the appellant. Would 
the accused take a risk of inviting the 
neighbours to his house when the de- 
ceased was alive and she was likely to 
name him if he was the real murderer, 
said the learned counsel? 


4. There were two injuries on thé 
right palm of the accused, viz. (1) A ho- 
rizontal incised wound on the palm of 
the right hand at the root of the 
finger two in number, one at the 
root of the little finger measuring 
1”X1/8” of superficial nature and (2) the 
other on the root of the ring and middle 
finger 24”X1/8” superficial in nature. Ac- 
cording to the accused, he received these 
injuries on the previous day while clean~ 
ing blade after shaving. The Sessions 
Judge further observed as follows:— 


“It is then significant to note that thers 
was a pool of blood in the outer room. 
There were scattered stains of blood lead- 
ing from the outer room to the inner 
room, The fact that there was a pool of 
blood in the outer room and trail of 
bloodstains leading from the outer room 
to the inner room certainly suggests that 
the victim was stabbed in the outer room 
while she was running from the outer 
room into the inner room.” 

5. After bestowing our anxious con~ 
sideration to all the facts and circum- 
stances of the case and to the submissions 
of the learned counsel for the accused, 
since we are clearly of opinion that the 
High Court was right in interfering with 
the order of acquittal, we are not dispos- 
ed to write a lengthy judgment. 

6. In an appeal against acquittal, the 
High Court would not ordinarily inter- 
fere with the trial court’s conclusion un- 
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less there are compelling reasons to do 
so, inter alia, on account of ‘manifest 
errors of law or of fact resulting in mis- 
carriage of justice. We are satisfied in 
this case that the High Court was justi- 
fied in intervening in the matter for the 
reasons to follow. 


T. It is well established that in a case 
resting on circumstantial evidence all the 
circumstances brought out by the prose- 
cution, must inevitably and exclusively 
point to the guilt of the accused and 
there should be no circumstance which 
may reasonably be considered consistent 
with, the innozence of the accused. Even 
in the case of circumstantial evidence, 
the court will have to bear in mind the 
cumulative effect of all the circumstan- 
ces in a given case and weigh them as 
an integrated whole. Any missing link 
may be fatal to the prosecution case. 


8. We will first consider whether the 
High Court was justified in entertaining 
the appeal ani secondly in interfering 
with the order of acquittal, Entertain- 
ment of the appeal by the High Court 
against an acquittal will be justified only 
under special circumstances. They exist 
in this case, We find that the Sessions 
Judge has committed a manifest error of 
record when he held that “there was a 
pool of blood in the outer room and trail 
of blood-stains leading from the outer 
room to the inner room”. We do not find 
a tittle of evidence, oral or documentary 
to substantiate the above statement in 
the judgment of the Sessions Judge rely- 
ing on which he came to the conclusion 
“that the victim was stabbed in the outer 
room while she was running from the- 
outer room into the inner room”, The 
Sessions Judge fell into a grave error by 
coming to this grossly erroneous conclu- 
sion absolute:y unsupported by any evi- 
dence. 

9. Did the assault on the deceased 
take place while she was asleep lying on 
her bed? Or was it outside the inner 
room when she was going out for the 
purpose of urinating as pleaded by the 
laccused? This aspect was the crux of the 
ease, Since the Sessions Judge committed 
a manifest error in holding that the vic- 
tim was stabbed in the outer room which 
can by no means be supported by the 
evidence on record, the High Court was -` 
justified in entertaining the appeal 
against acquittal. An absolutely errone- 
ous conclusion on such an important as- . 
pect in this varticular gase has led to a 
failure ef justice, 
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10. Once the appeal was . rightly 
entertained against the order of acquit-| 
tal, the High Court was entitled to re- 
appreciate the entire evidence ~ indepen- 
dently and come to-its own conclusion. 
Ordinarily, the High Court would give 
due importance to the opinion of the 
Sessions Judge if the same were arrived 
at after proper appreciation of the evi- 
dence. This rule will not be applicable 
in the present case where the Sessions 
Judge has made an absolutely wrong as-! 
sumption of a very material and clinch- 
ing aspect in the peculiar circumstances 
of the case. 


ll. The High Court on the other hand 
after examining the evidence came to 
the following conclusion:— 

“The significant fact, that there were 

blood-stains on pillow where the head 
rests, is one of the important circum- 
stances, in our opinion, to establish that 
the incident had taken place while the 
victim was sleeping in the bed on the 
floor.” 
We are in agreement with the above con- 
clusion of the High Court and would 
like to add that this receives support 
from the Panchnama (Ext. 15) where ‘it 
is noted- that the pillows, mattress and 
bedspread (Chadar) covering the mat- 
‘tress were soaked in blood (“Lohi Wada” 
in Gujarati). The evidence was of pro- 
fuse bleeding on the bed and there was 
no “pool of blood in the outer room.” 


12. According to the accused, some 
thieves came and in the process of 
snatching ornaments from his wife, who 
was going out to the terrace for urinating, 
was attacked in this brutal manner res- 
sulting in her death. He also made the 
same statement in an information which 
he had lodged at the Police Station next 
morning. 

13. It is inconceivable that the young 
couple while alone inside the inner room 
at night would keep the outer door of . 
the house.open to enable thieves to enter. 
The accused and his wife were alone 
inside the room and she was found to 
have 7 incised wounds, five of which were 
on the neck. It is impossible to conceive 
that the accused would not be roused 
from sleep even on the first assault with 
a knife on his wife sleeping near him on 
the floor, if an outsider had attacked her 
all of a sudden or in the process of 
snatching her ornaments. It would be 
natural then that the accused would see 
the thief or thieves inside the room and 
would come to her help to save her from 


428 S.C. [Prs. 13-17] Umedbhai v. State of Gujarat (Goswami J.) 


further assault. Such a conduct of the ac- 
cused is not revealed in the evidence. If 
the intention of the intruders was -theft, 
nothing was stolen and the seven incis- 
ed wounds, two of ‘which were caused 
while resisting the attack, were not ne- 
cessary to be inflicted on the deceased by 
the thieves. Whoever caused the injuries 
on the deceased, had the intention to 
cause her death. 


14. Thus the place where the assault 
‘took place assumes great importance. If 
the version of the accused is true that 
his wife opened the'door of the inner 
room and went out to urinate when she 
was attacked, there would have been no 
blood on the pillows, the mattress and 


on the bedspread (Chadar). The deceas- ` 


ed Minakshi was found lying injured 
unable to speak suggesting near uncon- 


sciousness, her head lying about 2 to 3° 


feet from the bed and legs towards the 
door. The ornaments on her person were 
intact, We are clearly of opinion that 
the assault took place while the deceased 
was asleep on her bed and since there 
was no sign of violence on the dcor or 
on any part of the house (vide evidence 
of P. W. 18) by which it could be sug- 
gested that an outsider came inside the 
room, the accused alone had the exclu- 
sive opportunity to cause these injuries 
in a closed room resulting in her death. 


15. It was very strenuously contend- 
.ed by Mr. Desai that if the accused were 
the author of the injuries, he would not 
call out for the neighbours to come while 
his wife was alive, taking a great risk 
of her implicating him. We have given 
anxious consideration to this submission, 


but cannot agree that there was any risk- 


involved in alerting the neighbours at 
the time chosen by the accused after 
he has seen the most precarious condi- 
tion of the deceased. The evidence clear- 
ly discloses that there was no speech 
from the deceased when the neighbours 
came. She was “groaning” and was ‘reést- 
‘less’ but ‘could not speak’. After these 
‘severe injuries on the neck already 
bleeding profusely, the restlessness of 
the deceased stated by a witness (P. W. 
4) and ‘groaning’ of the:deceased depos- 
ed to by another witness (P. W. 5) unfold 


the last stage of the condition of the dy- _ 


ing woman before breathing her last. 
The Doctor (P. W. 11) who came within 
about an hour of the accused shouting 
“thief thief’ found the deceased ‘abso- 
lutely unconscious’ ‘and after he had ren- 
dered first aid and applied bandage, 


replied “thief inside”, 
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she died within about ten minutes 
of his arrival. The evidence of the Doctor 
who held autopsy of the deceased also 
runs counter to the submission of Mr, 
Desai. We are, therefore, unable to hold 
that the accused who knew the actual 
condition of the deceased at the. time of 
his shouting had any risk on his part te 
call the neighbours at the time he chose 
after infliction of the injuries on her. 
There would be sufficient loss of blood 
by then from the neck injuries and we 
have the evidence of the witnesses that 
she was unable to speak and also died 
within about an hour of the accused 
alerting the neighbours. 


16. When the neighbours . came, the 
accused was found standing with his 


. brother, Dinesh (not examined as a wit- 


ness) in the terrace. There was nq one 
else inside the house. At that time the 
accused “appeared to be nervous” as 
stated by Ishvarbhai (P. W. 6). The wit- 
ness also stated that when he asked him 
as to what had taken place the accused 
In the normal 
course, We should have found the accus- 
ed or his brother near the deceaseg ren- 
dering some aid to her. There is, how- 
ever, no evidence to this effect and no- 
thing has been brought out in the course 
of cross-examination. On the fateful 
night the accused was late in coming to 
his house at 11.00 P.M. from a “Bhujia 
Party”. We do not find anything from 
the conduct of the accused to hold in his 
favour. The fact that he shouted “thief 
thief” is a deliberate false plea in -an- 


` swer to an inevitable charge against him, 


We agree with the High Court that the 
plea of the accused about the story of 
theft is absolutely false. 


17. We are clearly of opinion thet. the 
High Court was absolutely correct in ap- 
preciation of the entire circumstances 
and reaching the conclusion of guilt of 
the appellant. It is not at all possible to 
support the acquittal of the accused by 
the Sessions Judge in any view of the 
matter. It is not a case in which it could 
be said that two views may be reason- 
ably taken of the true tell-tale of the 
circumstances revealed in the evidence 
against the accused, The appeal is dis- 
missed, i 


Appeal dismissed, 
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Gudikanti ` Narasimhulu and others, 
Appellants v. Public Prosecutor, Higa 
Court of Andhra Pradesh, Respondent. 


Criminal Misz. Petn. No. 1443 of 1977 
ün Criminal Appeal No. 90 of 1977), D,- 
6-12-1977. : 

Criminal P. C. (2 of 1974), Ss, 433, 
437 — Judicial discretion to grant bail — 
Criteria for grant’ or refusal of bail, 
stated. i E 

“Bail or jail?” at the pre-trial or posz- 
conviction stage belongs to the blurred 
area of the criminal justice system ard 
largely hinges on the hunch of the bench, 
otherwise called judicial -discretion. 

i (Para 1) 


Personal liberty, deprived when bail 
is refused, is too precious a value of our 
constitutional system recognised under 
Art. 21 of the Constitution that the cru- 
cial power to negate it is a great trust 
exercisable, not casually but judicial-y, 
with lively concern for the cost to the 
individual and the community: (Para 1) 


The relevant criteria for grant or refu- 
sal of bail in the case of a person who 
has either been convicted and has ep- 
pealed or one whose conviction has been 
set aside but leave has been granted by 
the Supreme Court to appeal against ihe 
acquittal are as follows: 


When the crime charged (of which a 


conviction has been sustained) is of the 
highest magnitude and the punishment 


of it assigned by law is of extreme seve- 


rity, the court may reasonably presume, 
some evidence warranting, that no æm- 
ount of bail would secure the presence 
- of the convict at the stage of judgment, 
should he be enlarged. (Para 6) 


The nature of the charge is the vital 
factor and the nature of the evidence 


also is pertinent. The punishment to 
which the party may be liable, if cn- 
victed or corviction is confirmed, also 
bears upon the issue. (Pare 7) 


Another relevant factor is as to whe- 
ther the course of justice would be 
thwarted by him who seeks the benig- 
nant jurisdiction of the Court to be freed 
for the time being. (Para 8) 

The legal principle and practice vali- 
date the court considering the likelitood 
of the applicant interfering with wit- 
nesses for the prosecution or otherwise 
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. ly a record which suggests 
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polluting the process of justice. It is not 
only traditional but rational, in this con- 
text, to enquire into the antecedents of 
a man who is applying for bail to find 
whether he has a bad record, particular- 
that he is 
likely to commit serious offences while 
on bail. In regard to habituals, it is part 
of criminological history that a thought- 
less bail order has enabled the bailee to 
exploit the opportunity to inflict further 
crimes on the members of society. Bail 
discretion, on the’ basis of evidence about 
the criminal record of a defendant, is 
therefore not an exercise in irrelevance. 
{Para 9), 

The significance and sweep of Art. 21 
of. the Constitution make the deprivation 
of liberty a matter of grave concern and 


permissible only when the law 
authorising it is reasonable, even- 
handed and geared to the goals 
of community good, and State 


necessity spelt out in Art. 19. The consi- 
derations set out as criteria are germane 
to the above constitutional proposition. 
Reasonableness postulates intelligent care 
and predicates that deprivation of free- 
dom by refusal of bail is not for puni- 
tive purpose but for the bi-focal interests 
of ‘justice to the individual involved 
and society affected. (Para 10) 

When a person, charged with a grave 
offence, has been acquitted at a stage, the 
intermediate acquittal. has pertinence to 
a bail plea when the appeal before the 
Supreme Court pends. The panie which 
might prompt the accused to jump the 
gauntlet of justice is less, having enjoy~ 
ed the confidence of the court’s verdict 
once. Concurrent ‘holdings of guilt have 
the opposite effect. Again, the ground for 
denial of provisional release becomes 
weaker when the fact stares the court in 
the face that a fair finding if that be so 
of innocence has been recorded by one 
Court. It may not be conclusive, for the 
judgment of acquittal may be ex facie 
wrong, the: likelihood of desperate re- 
prisal, if enlarged, may be a deterrent 
and his own safety may be more in pri- 
son then in the vengeful village where 
feuds have provoked the violent offence. 
Antecedents of the man’: and socio-geo- 
graphical circumstances have a bearing 
only from this angle. Police exaggera- 
tions of prospective misconduct of the 
accused, if enlarged, must be soberly 
sized up lest danger of excesses and in- 
justice creep subtly into the discretion- 
ary curial technique. Bad record and 
police prediction of criminal prospects 
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to invalidate the bail plea are admissible 
in -principle but shall not stampede the 
court into a complacent refusal. . 
(Para 13) 
A circumstance of some consequence, 
when considering a motion for bail is 
the period in prison already spent and 
the prospect of the appeal being delayed 
for hearing having regard to the suffo- 
. cating crowd of dockets pressing before 
the few Benches. (Para 14) 
The delicate light of the law favours 
release unless countered by the negative 
criteria necessitating that course. 
The corrective instinct of the 
Jaw plays upon release orders by 
strapping on to them protective 
and curative conditions. Heavy bail 
from poor men is obviously wrong. Po- 
verty is society’s malady and sympathy, 
not sternness, is the judicial response, 
(Para 16) 
The petitioner in the Supreme Court, 
had been acquitted along with others in 
the trial Court although that acquittal 
had been set aside in the High Court. 
There was no suggestion possible that, 
during the time they were on bail dur- 
ing the pendency of the trial and when 
the appeal was pending in the High 
Court: they abused the trust reposed by 
the Court allowing them to be at large 
and four of the accused had already been 
enlarged on bail by the Supreme Court. 
The petitioners had suffered imorison- 
ment around a year and a reasonable 
prediction of the time of the hearing ‘of 
the Supreme Court appeal might take a 
few years ahead. The Magistrate's report 
about the conduct of the petitioner while 
in subjail was not uncomplimentary. 
He'd by the Supreme Court that the 
petitioner be directed to be enlarged on 
bail on their own bond to appear to re- 
ceive sentence in the event of the ad- 
verse verdict from the Court. (But in 
view of the factions in their village and 
likelihood that the community peace 
might be disturbed, proper safeguards 
were imposed). ; 
Anno: AIR Comm. Cri. P. C. (Tth Edn.), 
S, 436 N. 1; S. 437 N. 4. 


Cases Referred: Chronological Paras 
(1899) 63 JP 193 
(1898) 18 Cox CC 717, R. v. Rose 5 


(1852) 1 E & B 1:118 ER 337, In re Bar- 
ronet 6 
14 NW 146, Tingley v. Dolby 4 
Mr. P. Rama Reddy, Sr. Advocate (Mr. 
S. Rama Rac, Advocate with him), for 
> Appellants; Mr. G. N. Rao, Advocate, for 
Respondent. 
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KRISHNA IVER, J. (in Chambers):— 
“Bail or jail?” — at the pre-trial or post- 
conviction stage — belongs to the blurred 
area of the criminal justice system and 
largely hinges on the hunch of the bench, 
otherwise called judicial discretion, The 
Code is cryptic on this topic and the 
court prefers to be tacit, be the order 
custodial or not. And yet, the issue is 
one of liberty, justice, public safety and 
burden of the public treasury, all of 
which insist that a developed jurispru- 
dence of bail is integral to a socially sen~ 
sitized judicial process. As Chamber 
Judge in this summit. court I have to 
deal with this uncanalised case-flow, ad 
hoe response to the docket being the 
flickering candle light. So it is desirable 
that the subject is disposed of on basic 
principle, not improvised brevity draped 
as discretion. Personal liberty, deprived 
when bail is refused, is too precious a 
value of our constitutional system recog- 
nised under Art. 21 that the crucial 
power to negate it is a great trust exer- 
cisable, not casually but judicially, with 
lively concern for the cost to the indivi- 
dual and the community. To glamoriz¢ 
impressionistic orders as discretionary 
may, on occasions, make a litigative gam- 
ble decisive of a fundamental right. 
After all, personal liberty of an accused 
or convict is fundamental, suffering law- 
ful eclipse only in terms of ‘procedure 
established by law’. The last four words 
of Art. 21 are the life of that human 
right. 


2. The doctrine of Police Power, con~ 
stitutionally validates punitive processes 
for the maintenance of public order, se- 
curity of the State, national integrity 
and the interest of the public generally. . 
Even so, having regard ta the solemn 
issue involved, deprivation of personal 
freedom, ephemeral or enduring, must be 
founded on the most serious considera- 
tions relevant to the welfare objectives 
of society, specified in the Constitution, 


3. What, then, is ‘judicial discretion’ 
fn this bail context? In the elegant words 
of Benjamin Cardozo, 

“The judge, even when he is free, is 
still not wholly free. He is not to inno- 
vate at pleasure. He is not a knight- 
errant roaming at will in pursuit of his 
own ideal of beauty or of goodness, He 
is to draw his inspiration from conse- 
erated principles. He is not to yield to 
spasmodic sentiment, to vague and unre< 
gulated benevolence. He is to exercise a 
discretion informed by tradition, metho- 
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dized by analogy, disciplined by system, 
and subordinated to ‘the primordial ne- 
cessity of order in the social life’. Wide 
enough in all conscience is the field of 
discretion that remains.” . 

{The Nature of the Judicial] Process— 

Yale University Press (1921)). 

Even so it is useful to notice the 
terms of Lord Camden that 

“the discretion of a judge is the law 
of tyrants: it is always unknown, it is 
different in different men; it is casual, 
and depends upon constitution, temper 
and passion. In the best, it is oftentimes 
caprice; in the worst, it is every vice, 
folly and passicn to which human nature 
is liable...... ” (1 Bovu. Law Dict., Rawles’ 
III Revision p. 885—quoted in Judicial 
Discretion — National College of the 
State Judiciary. Reno, Nevada p. 14). 


4. Some jurists have regarded the 
term ‘judicial discretion’ as a misnomer. 
Nevertheless, the vesting of discretion is 
the unspoken but inescapable, silent com- 
mand of our judicial system, and those 
who exercise it will remember that 

“discretion, when applied to a court of 
justice, means sound discretion guided 
by law. It must be governed by rule, not 
by humor; it must not be arbitrary, 
vague and fanciful, but legal and regi- 
lar.” Š 

(Attributed to Lord Mansfield, 
Tingley v. Dalby, 14 NW 146) 

“An appeal to a judge’s discretion is an 
appeal to his judicial conscience, The dis- 
cretion must ke exercised, not in opposi- 
tion to, but in accordance with, establisa=- 
ed principles of law.” 

(Judicial discretion, (ibid) p. 33) 

5. Having grasped the core concept of 

judicial discretion and the constitutior.al 


perspective in which the court must ope- - 


rate public policy by a restraint on liber- 
ty, we have to proceed to see what ere 
the relevent criteria for grant or. refusal 
of bail in the case of a person who kas 
either been convicted and has appealed 
or one whose conviction has been set 
aside but leave has been granted by this 
Court to appeal against the acquittal. 
What is often forgotten, and therefore 
warrants reminder, is the object to keep 
a person in judicial custody pending trial 
or disposal of an appeal, Lord Russel, 
C. J., said 

“I observe that in this case bail was 
refused for the prisoner. It cannot be -00 
strongly impressed on the magistracy of 
the country that bail is not to be wizh- 
held as a punishment, but that the  e-. 
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quirements as to bail are merely to se- 
cure the attendance of the prisoner at 
trial.” 

(R. v. Rose—(1898) 18 Cox CC 717: 67 
LJQB 289-—quoted in ‘The Granting of 
Bail’. Mod. Law Rev. Vol. 81, Jan. 1968 
pp. 48, 49). 

‘This theme was developed by Lord Rus- 
sel of Killowan C. J., when he charged 
the grand jury at Salisbury Assizes, 
1899: 

viata it was the duty of magistrates to 
admit accused persons to bail, wherever 
practicable, unless there were strong 
grounds for supposing that such persons 
would not appear to take their trial. It 
was not the poorer classes who did not 
appear, for their circumstances were such 
as to tie them to the place where they 
carried on their work. They had not the 
golden wings with which to fly from 
justice.” 
((1899) 63 JP 193, Mod. Law Rev. p. 49 


ibid). 
In Archbold it is stated that 
“The proper test of whether bail 


should be granted or refused is whether 
it is probable that the defendant will 
appear to take his trial......... 


The test should be applied ‘by refer 
ence to the following considerations: 

(1) The nature of the accusation...... 

(2) The nature of the evidence in sup- 
port of the accusation...... 

(3) The severity of the punishment 
which conviction will entail...... 

(4) Whether the sureties are indepen< 
dent, or indemnified by the accused per- 

(Mod. Law Rev. ibid. p. 53—Archbold, 
Pleading, Evidence and Practice in Cri- 
minal Cases, 36th Edn., London, 1966 
para 203). 
Perhaps, this is an overly simplistic 
„Statement and we must remember the 
constitutional focus in Arts. 21 and 19 
before following diffuse observations and 
practices in the English system. Even in 
England there is a growing awareness 
that the working of the bail system re- 
quires a second look from the point of 
view of correct legal criteria and sound 
principles, as has been pointed out by 
Dr. Bottomley. (The Granting of Bails, 
Principles and Practice, Mod. Law Rev. 
ibid, pp. 40 to 54). 

6. Let us have a glance at the pros and 
cons and the true principle around which 
other relevant factors must revolve. 
When the case is finally disposed of and 
@ person is sentenced te incarceration, | 
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things stand on a different footing.- We 
are concerned with the penultimate stage 
and the principal rule to guide -release 
on bail should be to secure the presence 
of the applicant who seeks ‘to“be liberat- 
ed, to take judgment and serve sentence 
in the event of the court punishing him 
with imprisonment. In this perspective, 
* jrelevance of considerations is regulated 
by their nexus with the likely absence 
of the applicant for fear of a severe sen- 
tence, if such be plausible in the case. 
As Erle J. indicated, when the crime 
charged (of which a conviction has been 
sustained) is of the. highest magnitude 
d the punishment of it assigned by 
law is of extreme severity, the court 
may reasonably presume. some evidence 
warranting that no amount of bail would 
secure the presence of the convict at the 
stage of judgment, should he be. enlarg- 
ed. (Mod. Law Rev. p. 50 ibid, (1852) 
I. E & B. 1). Lord Campbell C. J. con- 
curred in this approach in that case and 
Coleridge J. set down the order of prio- 
` ities as follows: 


‘I do not think that an accused party 
is detained in custody because of his 
guilt, but because there are sufficient 
probable grounds for the charge’ against 
him as to make it proper that he should 
be tried, and because the detention is ne- 
cessary to ensure his appearance at trial 
a. It is a very important element in 
considering whether the party, if admit- 
ted to bail. would appear to take his 

` trial; and I think that in coming to a de- 
termination on that point three elements 
will generally be found the most impor- 
tant: the charge, the nature of the evi- 
dence by which it is supported, and the 
punishment to which the party would be 
liable if convicted. In the present case, 
the charge is that of wilful murder; the 
evidence contains an admission’ by the 


prisoners of the truth of the charge, and - 


the punishment of the offence is, by law, 
death.” . 


(Mod. Law Rev. ibid, pp. 50-51) 

7. It is thus obvious that the nature 
of the charge is the vital factor and the 
nature of the evidence also is pertinent. 
The punishment to which the party may 
be liable, if convicted or conviction is 
confirmed, also bears upon the issue. _ 


8. Another relevant factor is as to 
whether the course of justice would be 
thwarted by him who seeks the benig- 

_{nant jurisdiction of the Court to be freed 
-jfor the time being. 


~ 


A.LR. 


(Patrick Debbrin, The Criminal Prosecu~ 
tion in England (London) 1960) p. 75— 
Med. Law Rev. ibid p. 54) 


9. Thus the legal principle and prac- 
tice validate the court considering the 
likelihood of the applicant interfering 
with witnesses for the prosecution or 
otherwise polluting the process of jus- 
tice. It is not only traditional but ratio- 
nal, in this context, to enquire into the 
antecedents of a man who is applying 
for bail to find whether he has a bad 
record—particuarly a record which sug- 
gests that he is likely to commit serious 
offences while on bail. In regard to habi- 
tuals, it is part of criminological history 
that a thoughtless bail order has enabled 
the bailee to exploit the opportunity to 
inflict further crimes on the members of 
society. Bail discretion, on the basis of 
evidence about the criminal record of a 
defendant, is therefore not an exercise in 
irrelevance. 


10. The significance and -sweep ‘of 
Art. 21 make the deprivation of liberty 
a matter of grave concern and permissi- 
ble only when the law authorising it is 


reasonable, even-handed and geared to] - 


the goals of community good and State 
necessity spelt out in Art. 19. Indeed, the 
considerations I have set out as criteria 


are germane to the constitutional propo-| ` 


sition I have deduced, Reasonableness 
postulates intelligent care and predicates 
that deprivation of freedom by refusal 
of bail is not for punitive purpose but for 
the bi-focal interests of justice—to the 
individual involved and society affected, 


11, We must weigh the contrary fac- 
tors to answer the test of reasonableness, 
subject to the need for securing the pre- 
sence of the bail applicant. Jt ‘makes 
sense to assume that a man on bail has 


a better chance to prepare or present his - 


case than one remanded in custody. And 
if public justice is to be promoted, 
mechanical detention should be demoted, 
In the United States, which has a consti-« 
tutional perspective close to ours, the 
function of bail is limited, ‘community 
roots' of the applicant are stressed and, 
after the Vera Foundation's Manhattan 
Bail Project, monetary suretyship is los« 
ing ground. The considerable public ex- 
pense in keeping in custody where no 
danger of disappearance or disturbance 
can arise, is not a negligible considera- 
tion. Equally important is the deplorable 
condition, verging. on the inhuman, of 
our sub-jails, that the unrewarding cruel- 
ty and expensive custody of avoid- 
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able incarceraticn makes refusal of bai 
unreasonable and a policy favouring re- 
lease justly sensible. 


12. A few other weighty factors de 
serve reference. All deprivation of libertr 
is validated by social defence and indi- 
vidual „correction along an anti-crimina 
direction. Publie justice is central to thr 
whole scheme of bail law. Fleeing justicr 
must be forbidden but punitive harsh- 
ness should be minimised. Restorativ= 
devices to redeem the man, even throug 
community service, meditative dril, 
study classes oz other resources should 
be innovated, and playing foul with puk 
lic peace by tampering with evidence, ir 
timidating witnesses or committing of 
fences while on judicially sanctioned 
‘free enterprise’, should be  providel 
against. No seeker of justice shall play 
confidence tricks on the court or con 
munity. Thus. conditions may be hurg 
around bail orders, not to cripple brt 
to protect. Such is the holistic jurisdie 
tion and humanistic orientation invoked 
' by the judicial discretion correlated #0 
the values of our Constitution. 


13. Viewed from this perspective, ve 
gain a better insight into the rules -əf 
the game. When a person, charged wi-h 
a grave offence, has been acquitted at a 
stage, has the intermediate acquittal pæ- 
tinence to a bail plea when the appeal 
before this Court pends? Yes, it has. Tae 


panic which might prompt the accused 
to jump the gauntlet of justice is le:s, 
having enjoyed the confidence of tare 


court’s verdict once. Concurrent holdirss 
of guilt have zhe opposite effect. Agan, 
the ground for denial of provisional w- 
lease becomes weaker when the fect 
stares us in the face that a fair finding— 
if that be so—of innocence has been me- 
corded by one court. It may not be em- 
clusive, for the judgment of acquittal may 
be ex facie wrong, the likelihood of des- 
perate reprisal, if enlarged, may be a ce- 
terrent and his own safety may be 
more in prison than in the vengeful wil- 
lage where feuds have provoked the vo- 
lent offence. It depends. Antecedents of 
the man and socio-geographical circum- 
stances have a bearing only from this 
angle. Police exaggerations of prospec- 
tive misconduzt of the accused, if en- 
larged, must be soberly sized up Est 
danger of excesses and injustice cr-ep 
subtly into the discretionary curial tezh- 
nique. Bad record and -police predicton 
of criminal prospects to invalidate zhe 
bail plea are admissible in principle but 
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shall not stampede the court into a com-| 
placent refusal. 

' I4.: -Realism is a component of huma- 
nism whicli is: the heart of the legal sys- 

tem.“ We come across cases where parties 
have already suffered 3. 4 and in one 
case (the other day it was unearthed) 

over 10 years in prison. These persons 

may perhaps be acquitted—difficult to 

guess. If they are, the injustice of inno-. 
cence long in rigorous incarceration in- 

flicted by the protraction of curial pro- 

cesses, is an irrevocable injury. And, 

taking a pragmatic view, while life im- 

prisonment may, in law, last a whole life, 

in practice it hardly survives ten years, 

thanks to rules of remission. Thus, at the 

worst, the prisoner may have to serve 

some more years, and, at the best, law 

is vicariously guilty of dilatory depriva- 

tion of citizen’s liberty, a consummation 

vigilently to be vetoed. So, a circum- 

stance of some consequence, when conb 

sidering. a motion for bail, is the period) 
in prison already spent and the prospect 

of the appeal being delayed for hearing, 


_ having. regard to the suffocating crowd of 


dockets pressing before the few Benches. 


15. It is not out of place to mention 
that if the State takes up a flexible atti- 
tude it may be possible to permit long 
spells of parole, under controlled condi- 
tions, so ‘that fear that the full freedom 
if bailed out, might be abused; may be 
eliminated by this experimental measure, 


‘punctuated by reversion to prison. Un- 


remitting insulation in the harsh and 
hardened company of prisoners leads to 
many unmentionable vices that humaniz- 
ing interludes of parole are part of the 
compassionate constitutionalism of our 
system, | 


16. The basics being thus illuminated, 
we have to apply them to the tangled 
knot of specifics projected by each case. 
The delicate light of the law favours re- 
lease unless countered by the negative 
criteria necessitating that course, The 
corrective instinct of the law plays upon 
release orders by strapping on to them 
protective and curative conditions. Heavy 
bail from poor men is obviously wrong. 
Poverty is society’s malady and sym- 
pathy, not sternness, is the judicial res- 
ponse. : 

17. In this jurisprudential setting, | 
take up each case. Detailed retiocination 
fs not called for, since I. have indicated 
the broad approach. And, for a bail order 
— once awarenéss of- matters of rele- 
vance is assured — the briefer the better, 
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and prolixity may be fraught with um- 
witting injury. The focus is on persora] 
freedom, barricaded or banned when it 
turns a menace to. the fair administration 
of justice which is the ‘foundation of a 
free society. 

ORDER 


18. The reasons which I have set out 


'. ‘at great length which in my: view bear 


upon the grant or refusal of bail warrant 


l ‘enlargement of the petitioner in the facts- 


of the present case. It is a fact that ke 
has been acquitted along with others =n 
the trial court although that.. -acquittal 
has been set aside in the High Court. 
Further, there is no suggestion possibe 
that during the time they were on bail— 
and they were free during the pendency 
of the trial and when the appeal wes 
pending in the High Court — they abus- 
ed the trust reposed.by the Court. allow- 
ing them to be at large. Moreover, fowr 
- of the fellow accused’ have been already 


enlarged on bail ‘by this Court and an 


‘attempt at cancellation thereof rebuffed. 
‘19. The petitioners have suffered in- 


prisonment around a year and a reason. 


‘able prediction of the time of the hear- 
ing of the appeal may take us to a few 
years ahead. Which means that incarce- 
ration during that period may possibly 
prove an irrevocable injury if the appeal 
ends in their favour. The Magistrates 
feport about the conduct of the petition- 
.ers while in sub-jail is not uncomple- 
‘mentary. 

20. Counsel for the sepina 
‘rightly stresses that the village is facti- 
ous and that the petitioners are activists 
in one faction. The potentiality of com- 
munity peace being disturbed shoulc 
therefore be obviated by proper safe- 
guards. It is significant that the State it- 
self has released the petitioners on parole 
and there is nothing to suggest that while 
on such spell. of freedom anything inju- 
rious to public interest or public peace 
or public justice has been committed, 

21. The cumulative result of these 
considerations persuades me to direct the 
petitioners to be enlarged on bail, name- 
ly, on their own bond to appear to re- 


ceive. sentence in the event of an adverse - 


verdict from this Court. However they 
will be put on conditions which counsel 
for the petitioners accepts. The petition- 
ers will keep out of the village Gone- 
gondia except for one day in a week. 
They will be allowed -to’enter the vil- 
lage on that day only after reporting to 
the police at the Gonegondla ia sta- 
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tion. They shall leave the village the 
next day and they will report- to the 
police when they are departing from the 
village. This will help the police to have 
a vigilant eye on the petitioners and pre- 
vent them from doing mischief inside the 
village and incidentally will help the 
petitioners carry on their agricultural 
operations by once-a-week supervision. 

' 22. It is commendable, if tha peti- 
tioners choose to report daily before any 
therapeutie centre for psychic reforma- 
tion, such as a transcendental meditation 
centre, This is left to their option but 
may eventually prove to their good. The 
petition: is disposed of accordingly. 


Order. accordingly, 
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V. D. TULZAPUBKAR, J.:— Thir 
appeal by special leave is directec 
against. the judgment and order oZ 
the Bombay High Court dated Sep- 
tember 30, 1974, eomvicting the ap- 
pellant-aceused for offences under 
S. 471 read with S. 467, Ss, 408 anc 
4774 of the Indian Peral Code anc 
sentencing him to one day’s impri- 
sonment and a fine of Rs. 2000/- anc 
in default to suffer rigorous impri- 
sonment for six months under S. 403 
with no separate. sentence for the 
offences under S. 471 read with 
S, 467 and S. 477A L P. C. 

2. Fhe prosecution case agains- 
the appellant-aecused may briefly b= 
stated thus: There is a Rosary Co- 
operative Housing Society Ltd. in + 
suburb of Bombay. It owns a build- 
ing having 48 flats of which 23 flat= 
belong to the well-known Tata con- 
cerns. Sir Dorabji Tata Trust holds 
3 flats out of these 23 flats. H ap 
pears that in view of the large num- 
ber of flats keld by the Tatas they 
wanted to have a representation oa 
the managing committee of the sœ 
ciety and participate im its affair= 
One R. D. Deongaji (PW 1) was the 
General Secretary of Sir Doraba 
apart from his being a 
Legal Adviser to Tatas in their Share 
Department; on and from November 
6, 1964, he after being elected, ws 
_ working as a Chairman of the Me 
naging Committee of the Societr. 
One K, N. Singh, Advocate (P.W. 15) 
was working as the figure-head Se 
cretary of the Society. The Society 
had a Bank account with Mahara. 
shtra State Co-operative Bank Lite, 
which was operated jointly by Door- 
gaji (P.W. 1) and K. N. Singh (P.V. 
12). One B. A. Sagar (P.W. 2) was 
working as the Estate Manager cf 
the Society from April 1, 1967 ard 
he retired due to old age with effet 
from December 31, 1969, whereafter 
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one Mathew Figrado (P.W, 7) worked 
as Estate Manager. As Estate Mana- 
ger, Sagar’s duties were to collect 
the monthly’ compensation at the rate 
of Rs. 100/- from each fiat-holder of 
the Society, to look after the main- 
tenance of the said building, to 
undertake the repairs after obtaining: 
the oral f 
committee and incur 
therefor either from the collection of 
compensation or from his own po- 
cket, to draw his own salary and 
the salary of the staff of the Society 
from such collections, and to hand 
over the balance to the Honorary 
Accountant of the Society together 
with a statement of account and 
vouchers in respect of sundry expen- 
ses incurred. However, he was not 
allowed to spend more than Rs. 100/- 
at a time for carrying out the re- 
pairs to the building. The appellant- - 
aceused, who was working as Ac- . 
counts Clerk in Sir Dorabji Tata. 
Trust, was appointed by Doongaii. 
(P.W_ 1} as an Honorary Accountant 
of the Society in May 1966 and he 
worked in that capacity for the So- 
ciety till July 1, 1970 when his ser- 
viees were dispensed with. As an 
Honorary Accountant of the Society 
his duties inter alia were to write 
and maintain the books of accounts 
(Cash-Book, ledger, journal and the 
voucher file), to receive amounts of 
compensation collected by the Estate 
Manager from the members of the 
Society, to reimburse the Estate Ma- 
nager by cheques for sundry expenses 
which the latter may ‘have incurred, 
to pay the municipal taxes and to 
make other payments of bills again 
by cheques only and that too after 
verifying from the minute book that 
such payments had been sanctioned 
by the managing committee of the 
Society and also to make payments 
by cheques only against the vouchers 
after satisfying himself about the 
genuineness of the vouchers. Accord- 
ing to the prosecution in the month 
of December 1969 a proprietary firm 
of M/s. A. G. R. Patni & Co, had 
carried out a smail job of clearing a 
chocked pipe line of the storage 
tank of the Society and had submit- 
ted its bill No. 49 dated December 
14, 1969 for Rs. 7.50 (Exh. 5 Colly.). 
It was received by Sagar (P.W. 2) 
and was- ordinarily required to be 


* 


sanction of the managing . ` 
expenditure .. 


‘ sally received and was 
-by Sagar (P.W. 2) to the appellant- 


ho 
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paid by him but it appears that 
since he was retiring at the end o€ 
December, 1969, he did not disburs2 
the amount to Patni but handed it 
over to the appellant-accused. Ac- 
cording to the prosecution this bill 
(Ext. 5 Colly.), when it was origin- 
handed ove? 


‘accused was for Rs. 7.50, the identi- 


cal amount being mentioned both in 
figures and -words, but some time 
later it was interpolated by adding 


' the figure of “160” before the figure 


. , Who had. 


amount to Rs 
without altering 


“7” inflating the 
1607.50 in figures 


. the amount in words; in other words 
as 


altered the bill showed the 
amount as Rs. 1607.50 in figures bui 


.. rupees seven and fifty paise only ir 
_ Words. 
. ., prosecution, 
-. porting to 


according to the 
document pur- 


Further, 
another 
be a 

voucher-cum-receipt 
for Rs. 1607.50 (Ext, 5 Colly.) con- 


dated © 3-4-197€ 


` ‘nected with and related to- aforesaid 


interpolated and ‘inflated bill pur- 
porting to bear the signature of B. A. 
Sagar, Estate Manager (P.W. 2) and 
the initials of R. D. Doongaji, the 
Chairman of the Managing Com- 
mittee (P.W. 1), came into existence- 
The prosecution was unable to say 
actually interpolated and 
inflated the bill No. 49 (Ext. 5 
colly.) as also who had brought into 
existence the aforesaid voucher/re- 
ceipt (Ex. 5 colly.) on which forged 
signature of Sagar and forged ini- 
tials of Doongaji appeared. But the 
prosecution case was that the appel- 
lant-accused fraudulently . or -disho- 
nestly used as genuine the said bill 
and the said:typed voucher/receipt 
knowing or having reason to believe 
that these . documents were forged 


. for the. purpose of issuing a bearer 


4 


cheque for the said inflated amount 
and misappropriating the same. The 
prosecution story was that for the 


sake of convenience’ and facility of 


work a practice was followed in the 
Society that at a time about 8 to 10 
blank cheques used to be signed by 
Doongaji (P.W. 1) first and then by 
K. N. Singh (P.W. 12) and the 
cheque-book containing such signed 
blank cheques used to remain in the 
custody of the appellant-accused and 
whenever payment was required to 
be made by cheque the appellant- 


typed unstamped. 
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accused used to write the body of 
the cheque in his own hand and 
make the payment by issuing the 
same; that as regards bill No,. 49 of 
Patni & Co., the appellant-accused 
in his capacity as Honorary Account- 
ant, on the basis of inflated bill as 
well as the forged voucher/receipt 
(Ex: 5 colly.) made use of one of 
such blank cheques signed by Doon- 
gaji and Singh by issuing a bearer 
cheque No, 277137 dated 3-4-1970 for 
Rs. 1607.50 in favour of Shivram A. 
Lad (P:W. 8), Peon in Dorabji Tata 
Trust; that Lad withdrew the amount 
from the Society’s Bank at the in- 
stance of the appellant-accused and 
handed it over to him, which the. 
appellant-accused dishonestly misap- 
propriated. The prosecution case fur- 
ther: was that in connection with 
the above, the  appellant-accused 
wilfully and with intent to defraud, 
falsified the books of accounts of the 
Society, namely, the cash-book by 
making therein a false debit entry of 
Rs, 1607.50. Thus, according to the 
prosecution, the appellant-accused on 
or about April 3, -1970 dishonestly 
used as genuine two forged docu- . 
ments, namely, the bill No. 49 dated 
December 14, 1969 as well as the 
voucher/receipt dated April 3, 1970, 
knowing or having reason to believe 
them to be forged at the time of 
such user, that he committed crimi- 
nal breach of ‘trust in respect of the 
sum of Rs. 1607.50 and also falsified 
the books of accounts of the Society. 
It appears that in the last week of 
June 1970, Sagar (P.W. 2) the -retired 


Estate Manager, complained to 
Doongaji (P.W. 1) that certain. 
amounts which had been paid by,- 


him to the appellant-accused were. 
not to be found in the. books of 
account of the Society maintained by 
the appellant-accused, whereupon 
Doongaji took Sagar to Professor 
Choksi, the managing trustee of Sir 
Dorabji Tata Trust and in July or 
August, 1970 Karsi Gerada (P.W. 11). 
Controller of Accounts in Tata Elec- 
tric Company was requested to look 
into the accounts of the Society. 
Upon scrutiny of the accounts and 
enquiry, which was actually under- 
taken by Nariman Deboo (P.W. 6) 
under the supervision of Karsi 
Gherda (P.W. 11), the appcllant-eccu- 
sed was found to be involved in de- 
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falcation of as many as 8 items in- 


cluding the aforesaid amount of Rs. 
1607.50 and a report in that behal! 
was submitted by 
(P.W. 6) on the strength of whick, 
after obtaining the sanction of the 
Managing Committee of the Society, 
Doongaji (P.W. 1) lodged a written 
complaint (F.LR. Ext. 12) with the 
police on October 17, 1970. The 
crime was registered by the Paltan 
Road Police Station and subsequent- 
ly the invest? gation was taken over 
by the Crime Branch C.I.D. and after 
completion of the investigation the 
appellant-accused was first charge- 
sheeted and -zhen committed to the 
Court of Session to stand his triel 
for offences under S. 471 read witn 
S. 468 (two counts) one in respect 
of each of the two documents, the 
bill and the voucher/receipt, S. 4C8 
and S. 477A I. P. C. 


3. The appellant-accused abjured 
guilt and denied having committed 
any of the offences with which ke 
was charged. He disputed that there 
was any practice to’ keep in his cus- 
tody the cheque-book of the society 
containing the blank cheques signed 
by Doongaji (P.W. 1) and K, N. 
Singh (P.W. 12) as suggested by the 
prosecution or that he had made use 
of any such signed blank cheque ky 
issuing the bearer cheque No. 3771387 
on April 3, 1970 for Rs. 1607.50 for 
the purpose of misappropriating tke 
amount as alleged. According ~o 
him the amount of Rs. 1607.50 was 
paid in cash by him to Sagar (P.W. 
2) on the instructions from Doongeji 
. (P.W. 1) but at that time he had 
- told Doongaji: that a large amount 
“was due by Sagar to the society and 
if at all the payment was to be 
made to him it should be adjusted 
against the amount due to the S- 


- ciety from him, but Doongaji did not- 


accept his suggestion but insisted 
that the amount should be paid to 
Sagar without any: adjustment. The 
appellant-accused denied that the Biull 
of Patni & Co. was handed over to 
him by Sagar at „any time or ab 
about the time when the payment 
was made to him at the insistence of 
Doongaji but what was handed over 
to him was a bill-cum-receipt of 
M/s. Patni & Co. written in Gujarati 
containing the rubber stamp of M/s. 
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Patni.& Co., on the strength of 
which the payment was vouched but 
this Gujarati writing was not forth- 
coming. Even though he had made 
cash payment -of Rs, 1607.50 to Sagar 
under instructions of Doongaji, he 
wanted an entry of this amount in 
the Bank column of the Cash-Book. | 
of the society and this he did by . 
way of precaution since according to- 
him at that time a large amount 
was due to be paid by Sagar to the 
filled in 
the body of the cheque and in the 
presence of Doongaji on the top of 
the counter-foil of the cheque he 
made an endorsement “under verbal 
D.” He wrote down 
the name of Lad,.a Peon of J. N. 
Tata, in the body. of the cheque. 
The Maharashtra State Co-operative 
Bank was not permitting the bearer 
cheques to be. cashed unless the 
Chairman and the Secretary of the 
Society gave their signatures on the. 
reverse of the 
was difficult to- obtain the signatures 
of the Secretary Singh, he wrote the 
name of Lad as the payee of the 
checue while on the counter-foii he 
mentioned the name of A.G.R. Patni 
and Co. because the payment of Rs. 
1607.50 had been made towards the 
satisfaction of the bill for that 
amount to Patni & Co. by Sagar.’ 
His case further was that after Lad 
cashed the, cheque, Lad gave. the 
amount to him which he kept in 
the cash-box; in other words, his de~ 
fence was that from out of the 
cash~box he made cash payment of 
Rs. 1607.50 to Sagar on the insist- 
ence of Doongaji and then replenish- 
ed the cash-box . after encashment 
of the cheque through Lad. He fur- 
ther emphatically disputed that he 
had used the forged bill and forged 
voucher/receipt in connection with 
the payment of Rs. 1607.50 which 
he made to Sagar at the insistence 
of Doongaji. He also denied that 
he had misappropriated the amount 
or had falsified the cash-book as 
alleged and the case of the prosecu-. 
tion being entirely false he deserv- 
ed to be acquitted. 


4. At the trial the prosecution led 
oral as well as documentary evidence 
in support of its case. The oral evid- 
ence consisted of as many as 15 


cheque and since it -`` 
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witnesses out of whom 7 witnesses 
were material. namely, Doongaiji 
(P.W. 1), Sagar (P.W. 2), Abdul Gani 
Patni (P.W, 3), Shivram.Lad (P.W. 
8), Nariman Deboo (P.W. 6), Kersi 
Gherda (P.W. 11) and K, N. Singh 
(P.W. 12). At Ext, 5 collectively 
were produced the two documents, 
namely, the inflated bill dated De- 
¿cember 14, 1969 and the voucher- 
cum-receipt dated April 3, 1970, the 
bearer cheque bearing No. 377137 
dated April 3, 1970 
S. A. Lad for Rs. 1607.50 was pro- 
duced at Ext. 9 whereas the coun- 
ter-foil thereof in the name of M/s. 
A.G.R, Patni and containing the en- 
- dorsement “under verbal 
R.D.D.” was produced at Ext. 7; the 
cash-book containing the relevant 
entry for Rs. 1607.50 was produced 
at Ext, 10 and the F.I.R. lodged by 
Doongaji on October 17, 1970 was 
produced at Ext. 12. One Nand Ku- 


`» mar Parekh. an Hand-writing Expert 


Examiner of Docu- 
ments in the State C.D. was exa- 
mined who gave his expert opinion 
that the purported signature “B. A. 
Sagar” and the purported initial 
“RDD” appearing on the voucher- 
cum-receipt dated April 3, 1970 (Ext. 
5 colly.) were not in the hand of 
witnesses Sagar and Doongaji res- 
pectively but were traced forgeries 
and gave reasons for his said cpinion; 
of course this was in addition to the 
positive evidence of these two wit- 
nesses who had stated that the con- 
cerned signature and the concerned 
initial were not their’s. The learned 

Sessions Judge on a consideration of 
` the evidence on record came to the 
eonclusion that the prosecution had 


and the ‘State 


failed to establish any of the char- 


ges against the appellant-accused be- 
yond reasonable doubt. He did not 
accept the prosecution case that 
signed blank cheques 8 or 10 at a 
time used to be kept with the appel- 
lant-accused and did not accept the 
evidence of either Doongaji (P.W. 1) 


or K. N. Singh (P.W. 12) in that 
behalf, for, according to him, the 
reasons for resorting to such prac- 


tice were not satisfactory. He also 
took the view that it was not pos- 
sible to accept the prosecution case 
that the appellant-accused was in 
possession of the original bill No. 49 
Gated December. 14, 1969 of Patni & 
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Co.: and he felt that defence version 
had been rendered prcbable that the 
appellant~accused must have made 
the payment of Rs. 1607.50 to Sagar 
at the insistence of Doongaji especi- 
ally as on the counter-foil of the 
concerned bearer cheque No. 377137 
dated April 3, 1970 there was an 
endorsement made by the appellant- 
accused “under verbal order of 
RDD”; in other words, he was in-- 
clined to accept the defence case that 
the appellant-accused had. first paid 
out cash of Rs. 1607.50 to Sagar 
from out of the cash-kox and there- 
after replenished the cash-box by 
issuing the bearer cheque and get- 
ting it encashed through peon Shiv- 
ram Lad. He observed that though 
there was a ring of plausibility and 
possibility in the case of the prose- 
cution in respect of the charges 
levelled against the appellant-accus- 
ed, conviction could not be based 
merely on possibilities unless the . 
charges were established against him 
beyond reasonable doubt and since 
there were various circumstances 
which supported the defence it was 
a balancing case, the balance tilting 
very much in favour of the accused. 
He, therefore, gave the benefit of 
doubt to the accused in respect of 
the four charges levelled against 
him and acquitted him. Against 
this acquittal order passed by learn- 
Addl. Sessions Judge dated Sep- 
tember 5, 1973, the State of Maha- 
rashtra preferred an appeal te the 
High Court of Bombay being Crimi- 
nal Appeal No, 176 of 1974. -In ap- 
peal the High Court reversed. the 
acquittal recorded in favour of the 
accused by the learned Addl. 
sions Judge -and convicted him of 
all the charges that were levelled 
against him by its judgment and 
order dated September 30, 1974. In 
particular the High Court accepted 
the prosecution case that the prac- 
tice of keeping 8 to 10 signed blank 
cheques in custody of the accused 
had been satisfactorily established, 
that the two documents namely, the 
bill No, 49 dated December 14, 1969 
from Patni & Co. as well as the 
voucher-cum-receipt dated April 3. 
1970 were clear forgeries the distor- 
tion and mutilation being apparent 
on the face of each, that the two 
docunients were with the appellant- 


Ses- ` 
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accused and that on the basis of 
those two dccuments he had pur- 
ported to make the’ payment of 
Rs. 1607.50. The High Court re- 
jected the defence version that the 
appellant-accused had first paid cash 
out of the cash box to Sagar as 
suggested by him or that he hed 
done so at the instance of Doongaji 
or that he had issued the bearer 
cheque under verbal order of Doom- 


gaji as suggested. It found that 
the Society had not got so much 
cash with it-op or about April 3, 


1970, that the cash balance on hard 
with the Society for quite some 
time prior to April 3, 1970 was 
only Rs. 505.07 p. that Sagar’s evi- 
dence that hea had not gone to the 


office in the month. of April, 1970 
after his retirement was acceptable 
and, therefore, the accused’s ver- 


sion that he had first paid cash io 
Sagar and had replenished cash by 
issuing and encashing the bearer 
cheque was utterly false and he had 
dishonestly misappropriated the 
amount. Holding that the proseci- 
tion had established its case agairst 
the appellant-accused beyond doubt, 
the High Court convicted him of 
all the charges levelled agairst 
him, However, on the question of 
sentence, for certain reasons men- 
tioned by it in its judgment. tne 
High Court sentenced him to one 
day’s imprisonment: and a fine of 


Rs. 2000/- and in default to sufter 
rigorous imprisonment for six 
months. It is this conviction and 


sentence imposed upon him by the 
High ‘Court that is being challenged 
by the appellant-accused . before us 
‘in this appeal. 


5.. Mr, J, P. Mehta, learned coun- 
sel for the appellant-accused has 
principally raised two or three con- 
tentions in support of the appeal. 
In the first place he  contenced 
that the High Court had erred in 
interfering with the. acquittal that 
“had been recorded by the Sessions 
Judge in favour of the appellant- 
‘accused especially when the Səs- 
sions Judge. while appreciating he 
prosecution evidence, had given sub- 
stantial- reasons’ for not accepting 
the same and coming to the condu- 
sion that the defence version was 
‘more probable. -He urged that se- 
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fore reversing the acquittal record- 
ed by the Trial Court, the High 
Court should have given cogent rea- 
sons for rejecting the reasoning of 
the Trial Court and that it was 
also well-settled that the High Court 
musi be satisfied that the grounds 
given by the Trial Court. for ac- 
quittal were palpably wrong or 
manifestly erroneous, shocking one’s 
sense of justice and in this behalf 
he relied upon two decisions of this 
Court, namely, Rajendra Presad v. 
State of Bihar, (1977) 2 SCC 205: 
(ATR 1977 SC 1059) and Vasudeo 
Kulkarni v. Surya Kant Bhatt (1977) 
2 SCC 298:(AIR 1977 SC 1760). 
Secondly, he contended that the en- 
tire case of the prosecution was 
based on the theory that blank 
cheques about 8 to 10-at a time 
signed by Doongaji (PW 1) and 
K. N. Singh (PW 12) used to he 
kept in the custody of the accused 
which practice facilitated the com- 
mission of the- alleged offences, but 
the learned Trial Judge had re- 
jected this theory as it found that 
the reasons given in support, of this 
theory by Doongaji were hardly 
Satisfactory and the theory was, in 
fact, contrary to the contenis of a 
letter dated January 20, 1972 (Ext. 
59) addressed by Singh to the Chair- 
man of the Society wherein Singh ` 
made a categorical statement. that 
the cheque-books and all the papers 
and documents of the Society were 
in the custody of the Chairman of 
the Society and the High Court had 


gravely erred .in accepting the 
aforesaid theory. Thirdly, he con- 
tended that the user of the two 
forged documents, particularly, the 


bill No. 49 dated. December 14, 1969 
from Patni & Co. mainly depended 
upon whether ‘the said document 
had been handed over by Sagar to 
the appellant-accused and was with 
the appellant-aceused on the basis 
of which it was suggested that. the 
appellant-accused had issued the 
bearer cheque (Ext. 9) in question 
and the Trial Court had rightly 
found that the reasons which’ Sagar 
mentioned why he handed over the 
document to the appellant-accused 
were unacceptable and therefore his 
evidence in that behalf had been 
rightly rejected and High Courts 
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finding that the said bill as also 
the voucher-cum-receipt were in the 
possession of the accused at the 
material time was contrary to the 
evidence on record,. Mr. Mehta, 
therefore, urged that -if 


two principal aspects of the prose- 


. cution case the Trial Court in rea- 


‘be said that the. 


sas 


; on a reappraisal 
` but on a 


_ such 


- witnesses whereas the 


‘cogent and convincing.’ 


- cording the acquittal were 
' found to be erroneous by the 


:. soning could not be assailed by the 
‘. High Court, the High ` Court ought 
' not..to have interfered with the ac- 
` „quittal of the 


appellant-accused as 
recorded by the Trial Court. Lastly, 
he contended that.even-if it could 
defence version 
had not been established nor ren- 
dered reasonably probable by the 
accused or-even if the same could 
be regarded as false that did not 


` mean that the prosecution case wes 


proved, for it is well ‘settled that 
the prosecution must succeed on its 
own evidence which must ‘be clear, 
He, there- 
fore, urged that the convictions re- 


corded by the High - Court against 
the appellant-accused should be 
quashed and his acquittal by the 


Trial Court be restored. Mr. M, N. 
Phadke, learned counsel for the 
State of Maharashtra on the other 
hand contended that the reasons 
given by the Trial’ Court. while re- 
clearly 

High 
Court and the High Court had given 
proper reasons for reversing - such 
acquittal. According to him if the 
reversal of the acquittal - by - the 
High Court was based not merely 
-of ‘the’ evidence 
consideration of several 
important aspects of the case cver- 
looked by the trial Court or if on 
appreciation of evidence no two 
views were possible and the trial 
Court’s view was erroneous, the in- 
terference by the High Court with 
acquittal would be justified 
and in that behalf he relied on two 


_or three decisions of this Court. We 


may point out that the first ruling 
(Rajendra Prasad’s case) ‘relied upon 
by Mr. Mehta related to a case 
dealing with direct testimony of 
instant case 
could not be regarded as a case 
where direct testimony of witnesses 
was required to:be appreciated and 
as such would be strictly inapplic- 
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able and .as regards the second de- 
cision (Vasudeo Kulkarni’s case) it 
may be pointed out that this Court 
has clearly observed that in appeal 
against acquittal the High Court 
may reappreciate for itself the en- 
tire evidence and reach its own con- 
clusion but when such ¢onclusion 
was contrary to that of the Trial 
Court, the High Court had a fur- 
ther duty to satisfy itself that the 
grounds given by the Trial Court 
for acquittal were manifestly er- 
roneous and according to Mr, Phadke 
the High Court has at more than 
one place indicated .how the 
Court’s reasoning has been mani- 
festly erroneous, The three deci- 
sions on which Mr. Phadke relied 
are Shamu Balu Chaugula v. State 
of Maharashtra, (1976) 1 SCC 438: 
(AIR 1976 SC 557); Jai Ram v. 
State of U. P., (1976) 2 SCC 191: 
(AIR 1976 SC 1005) and . Sarwan 
Singh v, State of Punjab, (1976) 4 
SCC 369:(AIR 1976°SC 2304) in all 
of which the acquittal recorded by 
the trial Court was interfered with 
by the High Court and such inter- 
ference ‘was confirmed by this Court 


and he urged that in the instant 
case the High Court was justified 
in reversing the acquittal - such re- 


versal fell within the ratio of the 
said decisions, He contended -that 
on the prosecution theory of signed 
blank cheques remaining with the 
accused ‘as well as the possession of 
the two forged documents being 
with the appellant-accused, . certain 
important aspects emerging from the 
evidence. on record of the case’ had 
been completely over-lookd by the 
learned trial Judge and ‘it was after _ 
ignoring such important aspect that. 
he had rejected’ the prosecution evi- 
dence on both these points and 
therefore the Hi 1 Court was justi- 
fied in having a reappraisal of the 
entire material. He also urged that 
the High Court has enlisted nume- 
rous circumstances which rendered 
defence version totally false, some 
of which had been wrongly ex- 
plained away by the learned trial 
Judge. According to him, there- 
fore, the High Court was right in 
coming to the conclusion that the 
prosecution had established its case 


‘against the appellant-accused beyond 


trial ~ 
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reasonable dcubt and had, there- 
fore, rightly interfered with tre 
order of acquittal passed by tke 
trial Court. We find considerab_e 


force in the contentions urged ky 
Mr. Phadke. 

6. At the outset two or three 
undisputed facts which emerge an 


record may be stated. It was not 
disputed before us that from May 
1969 onwards the | appellant-accused . 
was working as an Honorary Az- 


countant of the Society upto July - 


1, 1970 on which date his services 
as such Accountant were | dispens=d 
with and that as such “Accountant 
of the society his duties were to 
write and maintain the books of ac- 
counts of the Society to receive 


from the Estate Manager the col- 
lections made by him from each. 
member of the Society, to credit 


the full amount of collection in the 
bank account of the society, to pay 
municipal taxes and make otter 
payments of his amounts -by  che- 
‘ques only -after verifying the minute 
‘book’ and satisfying himself that 
such payments had been  sanctiored 
by the Managing Committee and to 
reimburse the sundry expenses, 
which the Estate Manager would -n- 
cur, by cheques only.. It was also 
not disputed before us that in 
December’ 1969. M/s. A. G, R, Patni 
& Co. had submitted their’ bill Wo. 
49 dated December 14, 1969 for 
Rs, 7.80 in respect of some small 
job to Sagar, the Estate Manager, 
(PW 2). It was also not dispuced 
that the said bill when it was sab- 
. mitted by Abdul Gani Patni (PW 3) 
and when it was received by Sazar 
(PW 2) the amount. thereof both in 
figures and words was Rs. 7.50 and 
it was some time later that this ill 
No. 49 got interpolated and became 
inflated to Rs, 1607.50 by addition 
of the figure “160” before the figure. 
"7" but such. interpolation oaly 
appeared in the amount expressed 
in figures while the amount express- 
ed in words continued to be “rurees 
seven and fifty paise only.” I is 
true that tne prosecution’ has not 
been able to show as to how and 
who made such interpolation in chis 
bill but it cannot. be disputed that 
anyone who would come across 
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such bill (being Part of Ex. 5 colly) 
would immediately notice the inter- 
polation and discrepancy therein, 
so that whoever uses the bill at any 
time subsequent to its tamparing 
would have knowledge and reason 
to believe that the same has been 
forged. Similar is the position with 
regard to the other document, which. ° 
is also a part of Ext. 5 collectively, . 
namely the voucher-cum-receipt 
dated April 3, 1970. This vouicher- + 
cum-receipt purports to bear the- 
signature of Sagar (PW 2) as also 
the initials “RDD” of Doongaji (PW 
1), both of which according to the 
Handwriting Experts opinion are 
traced forgeries and what is more 
‘there is positive evidence of these 
two witnesses that the purported 
signature’ and purported initials are © 
not theirs and there is no reason 
why their evidence in this respect 
shculd not be accepted; but that 
evidence apart, whoever sees, this 
document and reads its contents wil] > 
immediately realise and at any rate 
will have reason to believe that the 
same is also distorted and forged, 
for the document is incomplete and 
in the’amount -mentioned therein 
there is a clear discrepancy. The 
amount in figures is stated as Rupees 
1,607.50 while in words the amount - 
is mentioned as Rupees one thousand 
six hundred and seventy only. The 
incompleteness lies in the last part 
of the document where it -runs 
thus: “I also certify: that the work. 
had been carried out in December 
but due to my sick I was unable” 
and at the foot the purported signa- 
ture of Sagar appears. It is thus 
clear and it was, therefore, not dis- 
puted before us by Mr. Mehta ap- 
pearing for the appellant-accused 
that -both these documents on the 
face. of them would bring home to 
the person who uses them either 
knowledge or reason to believe that 
the same were forged. This being 
the nature of the two documents in 
question if the appellant-accused had 
used them in the sense that he had 
made them the basis for issuing the 
bearer cheque No. 377137 dated Ap- 


-ril 3, 1970 he could be said to have 


used both these forged. documents 
with the requisite knowledge or 
reason to believe them to be forged 
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at a time when he. used the same. 
The main question, therefore, that 
arises for determination is whether 
the appellant-accused had issued the 
bearer cheque dated April 3, 1970 
on the strength of or on the: basis 
of these forged documents: and had 
misappropriated the proceeds of that 
cheque as alleged by the prosecu- 
. tion or whether the bearer cheque 
© was issued by him in the circum- 

stances suggested by him . in. his 
statement under S.- 342 of the Cri- 


minal Procedure Code and what is’ 


more this question will have to . be 
determined in the light of the fur- 
ther undisputed fact — a faci which 
has been deposed to by. A. G. Patni 


(PW 3) that he or his firm had 
received no payment whatsoever 
-neither Rs. 7.50/-. nor .Rs, 1607.50 


and that the bill’ has remained un- 
‘paid till now. In other words the 
question would be whether. the pro- 
ceeds of the- bearer cheque after 
encashment thereof were misappro- 
priated by the appellant-accused or 
were used. for replenishing the cash 
from out of which the- amount of 
Rs. 1607.50 was allegedly _ paid by 
the appellant-accused to Sagar at 
the insistence of Doongaji as sug- 
gested by him.. It was in this situa- 
„tion that the two aspects assumed 


“* great significance in the case, name- 


ly, whether it was the practice to 
keep about 8 to 10 blank cheques 
signed “by Doongaji and K. N. 
Singh in the custody of the accused 
or not and whether the appellant- 
accused was in possession~ of the 
forged documents, - particularly bill 
from Patni & Co, at about the time 
when the bearer cheque was issued 
by him, on both of which the con- 
clusions reached by the High 
Court were contrary to those reach- 
ed by the trial Court. 


7. Dealing first with the prosecu- 
tion theory that blank cheques 
signed by . Doongaji and Singh used 
to remain in the custody of the ac- 
cused there is evidence of two pro- 
secution witnesses on the point, 
namely, Doongaji (PW 1), and Singh 
(PW 2), Doongaji (PW 1) has stat- 
ed that the bank account could be 
operated jointly by himself as’ the 
Chairman and Singh as. the Secre- 
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tary; that Singh used to reside at 


Goregaon and every time whenever 
the 


cheque was required to be 
drawn it was not possible for 
Singh to give his signature on the 
same and further that Singh used 


to insist that before he would put 
his signature on the.cheque of the 
society, the Chairman should put 
his signature on the same and, 
therefore, with a view to facilitate 
the convenience of Singh, it was 
the practice of the society that at a 
time about 8 to 10 blank cheques 
used to be signed by him first and 
they were sent to Singh through 
witness Sagar the Estate Manager, 
and Singh used to put his signa- 
tures. thereon, and the cheque book 
containing such signed blank che- 
ques always used to remain in the 


. custody , of the accused and on every 


occasion the particulars of the che- 
que both in words as well as in fi- 
gures : used to be written by the 
appellant-accused, Doongajji also stat- 
ed that the books of account, the 
vouchers and cheque book used to 
be kept in the custody of the ac- 
cused in the office of Sir Dorabji 
Tata Trust. To the same effect was 
the evidence of Singh (PW 12), who 
confirmed that he used to put his 
signatures on blank cheques -when- 
ever they were signed by. the Chair- 
man of the Society and he used to 
receive such blank . cheques ° duly 


signed by the Chairman of the So- 
ciety first through Sagar and later 
through Sagar’s successor Figrado 


and that at a time he - used-to sign 
blank cheques between 5 to 10 in 
number and sometimes they used to. 
be 15 also. This evidence was sought 
to be demolished by the defence by 
relying upon two or three factors. 
In the first. place it was pointed | 
out that both Doongaji as well as 
the accused used to sit in the of- 
fice of Sir Dorabji Tata Trust for 


. the purpose of doing the work ‘of 


the Society, that the accused used 
to sit at a distance of cnly 74 paces 
away from Doongaji and that even 


if Doongaji was required to sit in 
Orienta] Building — another build- 
ing for doing work in the Share 


Department of Tata Iren and Steel 
Company that was only for part of 
the day and, therefore, there was no 
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necessity for Doongaji to sign blanz 
cheques. In our view this fact car- 
not run counter to the ` practice cf 
keeping blark cheque 
Doongaji and Singh with the, accus- 
. ed, for, it was not because of tke 
distance between the place of work 
of Doongaji and that of the accused 
that such a practice grew. The prac- 
tice grew bezause Singh, the Secre- 


tary, used tc stay at Goregaon ard. 


it was difficult to obtain his signa- 
tures on every occasion whenever a 


cheque was required to be. issued; 
and further Doongaji used to ‘sign 
the cheque first because of Singk’s 


insistence in that behalf and that is 
how the practice of keeping blank 
cheques signed by Doongaji and 
Singh with the accused—5 to 19 at 
atime, grew. Secondly. Doongeiji 
was confronted with 5 or 6 blamk 
cheques that bore only the signa- 
ture of Singh. — a circumstance 
which ran counter to his story that 
blank cheques used to be signed Sy 
him first and thereafter by Sinzsh 
but both Doongaji and Singh have 
clearly explained this circumstarce 
by stating that after the appellant- 
accused’s services were dispensed 
with from end after July 1, 1¢70 
Doongaji himself had persona_ly 
started handling the cash, and the 
new Estate Manager Figrado ussured 
Singh in that behalf and, there- 
fore, Singh started giving his signa- 
ture on blank cheques even though 
the Chairmen had not given iis 
signature first on the same. In view 
of this explanation which seems quite 
reasonable we do not find this cir- 
cumstance as running counter to zhe 


prosecution story that initially zhe 
practice hac grown to keep blank 
cheques signed by Doongaji frst 


and then by Singh with the accus- 
ed, Lastly, reliance was placed upon 
the contents of the letter (Ext. 59-D) 
dated Januery 20, 1972 written by 
Singh to the Chairman of the 5o- 
ciety in which Singh had steted 
thus: 


“The cheque-books and all other 
papers and the documents of the 
Society were under custody of the 
Chairman cf the Society”, and ac- 
cording to the  appellant-accised 
this statement contained in Sinzh’s 
letter (Ext. 59D) ran counter to the 
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prosecution theory that the cheque- 
book used to remain in his custody. 
It may however, be stated that the 
letter Ext, 59-D addressed by Singh 
to the Chairman on January 20, 
1972 was by way of reply to the 
Chairman’s letter dated December 
30, 1971 which he had received from 
the Chairman arid as such the con- 
tents of the reply and particularly 
the sentence on which reliance has 
been placed will have to be consi- 
dered in its proper context. It ap- 
pears that the Chairman along with 
his letter dated December 30, 1971 
had forwarded a copy of the pro- 
ceedings of the Society’s General 
Body’s Meeting held on September 
3, 1971, in which the conduct of 
the Secretary in not taking proper 
interest in the affairs of the So- 
ciety had been criticised and it was 
by way of reply to this criticism 
that the letter Ext. 59-D was ad- 
dressed by Singh to the Chairman, 
in which he pointed out that not- 
withstanding his having ceased to 
have interest in the Society’s build- 
ing, he was. retained as the Secre- 
tary and that he was told that he 
could continue in that post merely 
for signing cheques and attending to 
two ejectment suits on behalf of 
the Society in Small Causes Court. 
It was in the context of such criti- 
cism that was made against him 
that Singh explained his position in 
this reply and while explaining his 
position he stated that the cheque- 
books’ and all other papers and 
documents were in the custody of 
the Chairman of the Society; in 
other words, as between the Chair- 
man on the one hand and_ the 
Secretary on the other, Singh sug- 
gested that all documents including 
the cheque-books ete. used to re- 
main in the custody of the Chair- 
man, The relevant statement con- 
tained in the letter, therefore, can- 
not be’ used for the purpose of 
drawing the inference that as Þe- 
tween the Chairman on the one 
hand ‘and the appellant-accused as 
Honorary Accountant on the other, 
the cheque-books and the documents 
used to remain . with the Chairman. 
In fact, in this reply Singh has 
categorically referred to and asserted 
the practice that had grown of 


> ‘would 


DA .has wrongly regarded this 
v -running counter to the 


į 
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signing blank cheques — particularly 
the altered practice that grew after 
Doongaji ‘had started handling. the 
cash by stating thus— “as it was 
not possible for him and the Chair- 
man to meet often he sent . fora 
number of cheques. to be signed by 
him. at a time so that when money 
_was required from the bank he 
counter-sign and get the 
moneys withdrawn.” The trial court 
letter as 
prosecution 
theory. In our view far from run- 
ning counter to the prosecution 
theory, the contents of this- letter 


`, lend support to the prosecution case 


fully and this effect of ‘the letter 
Ext. 59-D which is an important 
aspect has been completely missed 
and overlooked by the trial court. 
. The learned Addl. Sessions Judge 
has. in fact, made a half-hearted 
finding on this part of the prosecu- 


. tion case by observing as- follows 
_in ‘para 34 of the judgment: 
"The probabilities would rather 


show. that the cheque-book contain- 
ing the’blank cheques signed by 
Mr. Doongaji as well as by Mr. 
Singh would continue to remain 
with Mr. Doongaji and as and 
when an occasion arose for issuing a 
cheque the accused would be sum- 
‘moned-and he would be asked to 
fill in the body of the cheque and 
then the cheque would be issued.” 
‘The observation suggests that the 
learned trial Judge has accepted the 
prosecution case partly, . namely, 


' that on probabilities the cheque-book 


used to contain blank cheques sign- 
ed by Doongaji as well as by ` Mr. 
Singh but according to him such 
cheque-book containing signed blank 
-cheque would continue to reman 
with -Doongaji. We fail to appre- 
ciate as to why, if at. all. the 
cheque-book was to remain - with 


Doongaji and the cheques would be - 


‘ issued by the accused in the manner 
suggested by him, blank cheques 
would be signed by Doongaji at all. 
The evidence of the two witnesses as 


also the contents of the letter Ext. 


59-D clearly show thatthe practice as 
put forward by the - prosecution did 
obtain in the society. Apart from 


the aforesaid oral evidence of the - was issued by him. On this aspect 
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the support it 
the contents of the 
letter Ext, 59-D, there is yet one 
Circumstance which supports the 
prosecution story on the question of 
aforesaid practice and that circum- 
Stance arises from the defence ver- 
Sion itself. According to the appel- 
lant-accused in order to keep a re- 
cord : of the fact that it was on the 
insistence of Doongaji that he paid 
cash amount of Rs. 1607.50 to Sagar 
and „issued a bearer cheque for re-- 
plenishment of the cosh-box he had 
puton endorsementof the counter-foil 
(Ex. 7) of the bearer cheque to the 
effect “under the verbal 
Mr. RDD”. Now, ordinarily if there 
was no practice of keeping blank 
cheques ‘signed by Doongaji and 
Singh with the accused (signature of 
the two appearing on the blank che- 
ques would amount to written order 
to the appellant-accused) and if che- 
ques including the cheque in question 
were written out by the accused 
first and then they were signed by 
Doongaji there would be no neces- 


two ‘witnesses 
receives from 


and 


sity of putting the. endorsement 
under verbal orders of Mr. RDD” 
on the counter-foil, the very fact 


that such an endorsement was made . 


by the appellant-accused on the 
counter-foil of the cheque clearly 
suggests that the practice of keep- 
ing. blank cheques signed by Doon- 
gaji and Singh with him did obtain. 


Having regard to the aforesaid dis- - 


cussion, in our view, the trial Court 
was clearly wrong in disbelieving 
the prosecution story in 
the practice of keeping signed blank 
cheques in the custody of the ap- 
pellant-accused and the High Court 
was right in accepting the same. HM. 
is obvious that this 


ded an opportunity to the appellart-. 
accused to commit the offences alle- 
ged against him. 


8. The next question that is re- 
quired to be considered is whether 
after the bill No. 49 dated Decem- 
ber 14, 1969 was submitted by Patni 
& Co, to the Society, the same was 
handed over and remained in posses- 
sion of the appellant-accused till the 
time the bearer cheque in question 


- 


orders of ` 


regard te, 


practice which ` 
obtained in the Society clearly affor-- 


a 
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of the matter evidence of Sagar 
(P.W. 2) is very material. This wiz 
ness has stated in examination-in- 
chief that he retired as Estate Mana- 
ger on December 31, 1969 due to 
his old age, that before he retired 
as Estate Manager he had received 
bill from M/s. Patni & Co. for Rs. 
7.50 (Ext. 5 collectively) in respe2t 
of a small job carried out by them 
and that on or about December 20, 
1969 he handed over the same io 
the appellant-accused and he assert~ 
ed that at the time when he hand- 
ed over the bill to the accused, the 
amount of the bill in figures was 
“Rupees seven and fifty paise”’.. He 
was shown the voucher-cum-receiot 
dated April 3, 1970 and he asserted 
` that the signature “B. A. Sagar” az- 
pearing thereon was not his signa- 
ture at all. His further evidenze 
has been that he never presented 
this voucher-cum-receipt to the ap- 
pellant-accus2zd nor did he receive 
any payment of Rs. 1607.50 from the 
appellant-accused in April, 1970 as 
alleged by him. The defence ras 
attacked the evidence of this witness 
on the point of his handing over the 
bill to the appellant-accused on two 
or three grcunds. In the first place, 
it was pointed out that since the 
bill was for a small amount of 3s. 
750 normally it was the duty of the 
witness as the Estate Manager to cis- 
burse the same and, therefore, thare 
was no occasion for him to hand 
over the same to the appellant-aczu- 
sed. Secondly, it was contended 
that. the witness has given two rea- 
sons for noi-making payment of the 
bill to M/s. Patni & Co. viz., (1) that 
it ‘was the last month of his service 
--and (2) that he did not have suffici- 
-enë funds with him and accorcing 
“to the defence both the reasons do 
not bear scrutiny and if the rearons 
for not disbursing the bill are false 
his evidenc2 that he handed over the 
bill to the appellant-accused cannot 
and should not be accepted. It has 
been elicited in his evidence that he 
used to keep with him cash of the 
Society out of the collections made 
by him for days and months and in 
any case it would, be difficult to be- 
lieve that he did not have a paltry 
sum of Rs. 7.50 with him and it has 
been further elicited that though it 
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was the last month of his service he 
had made collection “from the occu- 
pants of the flats. It was thus urged 
that both the reasons put forward 
by the witness for not disbursing the 
bill being false his evidence should 
It is true that the bill 
was for a small amount that it was 
his normal duty to disburse the same ` 


and that the reasons given by him- ` 


for not doing so may be wrong -but 
these aspects would not be material. 
because whatever be the reasons and- 
whatever be his negligence the fact 
remains that the witness had not 
disbursed the bill which fact is in- 
dependently proved by the unchal- 
lenged evidence of witness Abdul 
Gani Patni (P.W. 3) and the question 
would be what would Sagar do with 
regard to such undisbursed bill be- 
fore he retired from service? He - 
would naturally hand over the same 
to the appellant-accused before he 
went out of service. Sagar’s evid- 
ence, therefore, lends support to the 
prosecution case that the appellant- 
accused had in his possession bill No. 
49 dated December 14, 1969, There 
are two other pieces of evidence on 
record on which the prosecution re- 
lied to support Sagar’s evidence and 
those are the testimony of witnesses 
Nariman Deboo, the internal Auditor 
(P.W. 6) and Mr. Kesri Gherda (P.W. 
11). Nariman Deboo (P.W. 6) has 
stated in his evidence that before 
starting his work of auditing the. ac- 
counts of the Society which was 
entrusted to him by Karsi Gherda, 
he had contacted the appellant-accu- 
sed, who was the Honorary Secre- 
tary of the Society and had collect- 
ed several documents (7 items) in- 
eluding the cash-book of the society 
pertaining to the period from i-7- 
1968 to 30-6-1970 and two files of 
payments of vouchers for the same 
period, and that after going through 
the accounts, from the file of vou- 
chers he- came across 8 vouchers 
which appeared to be fictitious and 
fraudulent -in character including the 
bill and the voucher produced at 


Ext. evidence 





5 collectively. This 
shows that the bill and the voucher 
at Ext, 5 collectively were among 
the several documents which had 
been collected by this witness from 
the appellant-accused and as such 
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the appellant-accused- could be saic 
to be in possession of documents at 
Ext, 5 collectively. It was pointed 
_ out that this evidence of the witness 
could not be accepted inasmuch as 
the witness had passed a receipt pro- 
duced at Ext. 43-D in respect of the 
several documents which he had 
` collected from the appellant-accused 
and this receipt Ext. 43-D does not 
_refer to the item of two files of 
“‘youchers about which he has given 


-evidence in examination-in-chief. . It 


may be stated that this receipt Ext. 
43-D was put to the witness in his 
cross-examination and his atténtion 
was drawn to the absence of any 
mention of two voucher files therein 
and the witness explained the posi- 
tion by stating that “at the time of 
handing over the various documents 
to him by the accused, the accused 
had demanded from him receipt in 
respect of the counter-foils . of the 
receipt-book as also the statement 
of collections submitted to him by 
Sagar, Estate Manager,. from time to 
time. ` As per the desire I had exe- 
cuted the receipt in favour of the 
accused.” This explanation: given“ by 
the witness cannot be regarded as 
satisfactory inasmuch as the receipt 
Ext. 43-D includes, apart from’ the 
two items in ‘respect of which the 
witness -had stated that the accused 
demanded a receipt from him, some 
other items also and, therefore, it 
cannot be said that he had executed 
the receipt Ext, 43-D as per the de- 
sire of the appellant-accused. The 
evidence of this witness, therefore, 
cannot avail the prosecution for esta- 
blishing clinchingly that the bill and 
the voucher Ext, 5 collectively had 
been handed over to him by the ac- 
cused. However, in our view, the 
other piece of evidence on which the 
‘prosecution has relied will clinching- 
ly establish that the appellant-accu- 
sed was fully conscious and aware 
of the forged bill dated December 14, 
1969 and had on the strength of that 
bill as well as the forged voucher 
` issued the bearer! cheque in question 
and that is the evidence of Karsi 
Gherda (P.W. 11). Karsi Gherda 
after he bad been apprised by Nari- 
man Deboo about the existence of 
these two documents (Ext. 5 collec- 
tively) which were fictitious and 


fraudulent in character, had a meet-. 
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ing of the persons concerned and had 
confronted the appellant-accused with 
these twọ documents, particularly 
the bill part of Ext. P5 and from 
what the accused stated at that time 
to the witness it would be clear 
that the appellant-accused was fully 
conscious and aware of the clear in- 
terpolation in the figure of Rs. 
1607.50 in the bill and in spite of 
such awareness the amount was paid 
by him though allegedly under the 
authority of Doongaji. 
in this behalf is very materiel which 
runs thus:. “I entertained a doubt 


- about. the genuineness of thee bill. I, 


therefore sent for the accused.. When 
I showed this bill part of Ext. 5 
collectively and asked him as to 
what he wanted to say with regard 
to the clear interpolation in the 
figure of Rs, 1607.50 the accused 


agreed with me and told me that 


even if it was clear case of interpo- 
lation, he paid off the amount under 
the authority. of Doongaji, who was 
Chairman of the Managing Commit- 
tee of the Society’. Nothing was 
elicited in his cross-examination so 
as to cast any doubt on this part of 
the evidence given by him in exa- 
mination-in-chief. We might. how- 
ever, state that for the first time in 
the appeal when it was being heard 
by the High Court an application 
was made seeking permission to re- 
call the witness for the. purpose of 





contradicting him with his police 
statement where, according to the 
appellant-accused, the witness had 


not given his version as -to what _ 
transpired between him and the ac- - 
cused during the meeting in such de- ` 
tails but that application was reject- 
ed by the High Court and, in our 
view, rightly. The aforesaid evid- 
ence of witness Karsi Gherda, there- 
fore, clearly brings out the aspect 
that on his own admission the appel- 
lant-accused had made the payment 
of the bill on the strength of the 
bill with full consciousness and 
awareness that the same was an in- 
terpolated and forged document, The 
clear implication arising from the 
aforesaid part of Karsi Gherda’s 
evidence has been overlooked by the 
learned trial Court. In our view, the 


evidence of Sagar (P.W. 2) read in 
the context bf the admitted fact that 


His evidence . 
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the bill had’ remained unpaid al 
throughout as well as the aforesaid 
evidence of Karsi Gherda clearly 
establishes the fact that the appe- 
Jant- -accused had . not only the pos- 
“session of the forged bill, being part 
of Ext, 5 collectively, but had pur- 
ported to meke payment -by `issuirg 
the bearer cheque in question on tke 
basis of such forged bill. 


9. Having regard to the above dis- 
cussion it seems to us clear that cm 
the two important aspects of the 
prosecution case, namely, (a} theory 
of blank cheques signed by Doongaji 
and Singh remaining in the custocy 
of appellant-accused and (b) posses- 
sion of the orged bill with the az- 


cused on the basis of which the 
bearer cheque was issued by him, 
the conclusions of the High Court 


were right and because certain im- 
portant aspects of the case had be2n 
overlooked by the learned trial Judze 
the High Court was justified in 
having a reappraisal of the evidence 
and coming io its own conclusions 3N 
these points contrary to those of the 
trial Court. 


10. The next question pertains to 
the user of the forged voucher-cum- 
receipt dated April 3, 1970 on the 
part of the appellant-accused with 
the requisite knowledge or reason- 
able belief that the same was a 
forged one. As stated earlier Doon- 
gaji (P.W, 1) and Sagar (P.W. 2) 
have stated that the purported inizial 
and signature appearing on the ło- 
cument were not theirs and there is 
no reason why their evidence in 
` that behalf should not be accepted. 
But apart from this aspect, as obser- 
ved earlier, on the face of it the 
document is incomplete and contzins 
` grave discrepancy in the matter of 
the amount for which the receipt 
‘eame into existence and it was not 
disputed before us by Mr. Mehta 
that such.a document on the face of 
it would cause any one who read it 
to entertain reasonable belief that it 
was a forged one. As regards user, 
it is clear that the issuance of the 
bearer: cheque. by way of satisfving 
the bill of Patni & Co. would re- 
quire to ba vouched by some sort 
of a receipt from Patni & Co. . That 
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the appellant-accused was fully cons- 
cious of this aspect is clear from the 
fact that in his statement under 
S. 342 Cr, P. C., the accused has 
come out with a story that at about 
the time when he made payment in 
cash to Sagar through Doongaji and 
issued the bearer cheque and got it 
encashed for replenishing of the 
cash, some Gujarati voucher by way 
of a receipt from Patni & Co. had 
been produced to him but somehow: 


‘or the other that Gujarati voucher 


was not forthcoming. In other ` 
words, that the disbursement of the 
bill would require to be vouched by 
a voucher-cum-receipt was very well 
known to the appellant-accused. The 
Gujarati writing, it seems to us, is 
not forthcoming because there was 
no such Gujarati writing at ‘all in 
existence and the appellant-accused 
purported to make the disbursement 
of the forged bill on the basis of 
getting the same vouched by means 
of the forged voucher-cum-receipt, ` 
(being the other part of Ext. 5 col- 
lectively), In our view, therefore, 
on the aforesaid material which we 
have discussed above it appears to us 
clear that the prosecution could be 
said to have established its charge 
under S. 471 read with S. 467 LPC. 
under both the counts against the 
accused beyond any ‘reasonable doubt 
and the High Court was justified in 
reversing the acquittal recorded by . 
the trial Court in his favour on 

these counts. a 


11. The next question that arises 
for consideration is whether the ap- 
pellant-accused had misappropriated 
the proceeds of the bearer cheque 
after the same were: handed over to 
him by the Peon Shiv Ram Lad or 
he -utilised the proceeds for repleni- 
shing the cash-box as suggested by 
him. The answer to the question 
must depend upon whether the evid- 
ence of Sagar on behalf of the pro- 
secution deserves to'be accepted or 
the -defence version could be said to 
have been rendered. reasonably pro- 
bable by the appellant-accused. The 
evidence of. Peon Lad is categorical 
that after encashment of the cheque 
he handed over the proceeds to the 
appellant-accused and this was not 
disputed by the appellant-acecused. 
His version has been that before the 


_ ment should be. made as 
-* amount was due from Sagar to the 


. 


i 
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issuance of the bearer cheque (Ex. 9° 
and encashment thereof he made 
payment of Rs. 1607.50 in cash from 
the cash-box to Sagar through Doon- 
gaji, in his presence and upon his 
insistence, notwithstanding his (ac- 
cused’s) suggestion that no such pay- 
a large 
Society. at' least the 


or payment 


_ Should be adjusted against such dues 


sii 


-ment on the counter-foil 


‘of Sagar to the Society, and, there- 
‘after, he issued! a bearer cheque. for ` 
“Rs. 1607.50 in favour of Peon, S. A. 


Lad and after Lad handed over the 


_ proceeds of the icheque to him he re- . 


plenished the - cash by putting the 
amount in the: cash-box. His. ver- 
sion further has been- that in order 
to have a proper record that the 
payment was made at the insistence 
of Doongaji, he made ‘an endorse- 
-of the 
cheque (Ex. 7) to the effect “under 
verbal orders of, Mr. RDD”. On the 


‘other hand, Sagar’s evidence has 
been that he had nothing whatever 
to‘do with the voucher-cum-receipt 


(Ext. 5' collectively), that the signa- 
ture purporting ito be his signature 
appearing thereon -was not his and 
that he had not! received the amount 
indicated in that; voucher-cum-receipt 
from the appellant-accused at any 
time. -Doongaji also denied this en- 
tire version and' particularly denied 
that he had ever issued oral instruc- 
tions or order ito the accused to 


-“make the payment to Sagar or that 


‘Doongaji 


the payment was~ made in his pre- 
sence or that the accused made the 
endorsement on'‘the counter-foil ‘of 
the cheque in his presence. Nari- 
man Debao’s (P.W. 6) evidence also 
shows that during the scrutiny and 
inquiry undertaken by him when the 
counter-foil (Ex! 7) was shown to 
the latter had denied 
having given any verbal order as 
suggested or endorsed by the accused 
on the . counter-foil of the cheque. 


-So it is not as if Doongaji came out 


with such denial for the first time 
at the trial. Now, there are a num- 
ber of circumstances which lend sup- 
port to Sagar’s evidence and comple- 
tely falsify the defence version. In 
the first place all reimbursements to 
be made to the . Estate Manager in 
respect of the sundry expenses for 


as 
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repairs ‘incurred by him were re-. 
quired to be made by the appellant- 
accused by means of cheques only 
and not in cash and, therefore, ordi- 
narily, if Sagar was to be reimbursed 
in respect of the bill of Patni & Co. 


the.. appellant-accused should have 
ordinarily done so. by means of a 
cheque -and not cash. Secondly, 


there has been no cross-examination 
of Sagar on this part of his evidence 
that he was not paid the amount 
indicated in this forged voucher by 
the accused on or about April 3, 
1970 or at any time. ` Apart from 
these circumstances, the - prosecution 
has brought on record the fact which . 
emerges from the cash-book that 


- round about April 3, 1970 and for 


quite a few months prior ‘to that 
date the only cash on hand that was 
lying in balance with the society 
was only Rs. 505.55: and as such the 
appellant-accused could not have paid 
to Sagar from the cash of the So- 
ciety a sum of Rs. 1607.50.. The 
learned trial Judge had explained . 
away this circumstance by observing 
that apart from working as ordinary 
Honorary Accountant of the Society, 


the appellant-accused was also doing 


the work of Koyna Relief Fund and 


- Rural Welfare Board and he could 


have and must have made the cash 
payment of Rs. 1607.50 from out of 
the cash of such -funds, without any 
material having been brought on 
record by the accused as to what 


was the state of cash on hand in 
regard to these funds also: I? once 
the prosecution established ‘clearly 


that cash on hand of the Society was | 


only Rs, 505.55 on April 3, 1970 and . > 


for quite'a few months prior to that - 
date’ and the accused could not have 

made payment ‘of Rs, 1607.50 to 
Sagar out of the Society’s 
was up to the appellant-accused to 
render probable an alternative ade- 
quate source from which he could 
have made the payment but beyond 
suggesting that the appellant-accused 
was also doing the work of Koyna 
Relief Fund and Rural Welfare 
Board: no other material was brou- 
ght on record to show what was 
the state of cash on hand from these 
Funds, The High Court has rightly 
observed that the trial Court could 


not indulge in guess work on this 


cash it `> 
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aspect, This state of evidence com- 
pletely falsified the accused versior 
that he had paid Rs. 1607.50 in cask 
to Sagar on cr about April 3, 197C 
and as such the further question o- 
replenishing the cash with the pro- 
ceeds of the bearer cheque woulc 
not arise. Further if the accusec 
version were true that he had paic 
cash of Rs. 1607.50 to Sagar anc 
had replenished the same by credit- 
ing the proteeds of the beare“ 
cheque to the cash-book of the so- 
ciety, proper entries would hav2 
o been made by him in the cash-book, 
namely, there would be a debs 
entry in the cash-column of th= 
cash-book and credit entry in th= 
bank column of the cash-book bri 
such entries are conspicuously absen. 
We may poinz out that in paragrap 
77 of its judgment, the High Court 
has enumerated several circumstances 
including the aforesaid circumstances 
which clearly bring out the falsity 
of the defence version and some cf 
which substantially corroborate tre 
prosecution case. The learned trial 
Judge has improperly tried to ez-— 
plain away these circumstances 1 
favour of the appellant-accusel.. 
There is no Joubt in our mind tht 
the charge of criminal breach «f 
trust under S. 408 I.P.C. -in respect 
of the amourt of Rs, 1607.50 as alzo 
the charge of falsification of accouncs 
under S. 477A I.P.C. have been esti- 
blished by the prosecution against 
the accused beyond reasonable doutt. 
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12.-In the result we confirm the 
convictions as well as the sentenze 
imposed upon the appellant-accis-d 
‘by the High Court and dismiss tae 
appeal. 


Appeal dismissed. 
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(From: (1) (1976) 79 Cal WN 431; (2) 
Andhra Pradesh)* 
M. H. BEG, C. J., Y. V. CHANDRACHUD, 
P. N. BHAGWATI, V. R. KRISHNA 
IYER, N. L, UNTWALIA, S. MURTAZA 
FAZAL ALI AND P. S. KAILASAM, JJ.f 
(1) Civil Appeal No, 724 of 1976:— 

M/s. Vishnu Agencies (Pvt.) Ltd., Ap- ` 
pellant v. Commercial Tax Officer and 
others, Respondents. 

AND 
(2) Civil Appeal Nos. 2488-2497 (NT) of 
1972:-— 

Dhanyalakshmi Rice Mills, Contractors. 
Gutha Subba Rao etc. ete., Appellants 
v, The Commercial Tax Officer, . Eluru, 
Respondent. j 

Civil Appeals Nos. 724 of 1976 and 
2488-2497 (NT) of 1972, D/- 16-12-1977. 

(A} Constitution of India, Preamble — 
Interpretation 
ing principles, 


In interpreting a constituent or orga- 
nic statute, that construction most bene~ 
ficial to the widest possible amplitude of. 
its powers must be adopted. Constitu- 
tion. must not be construed in a narrow 
and pedantic sense, a broad and liberal 
spirit should inspire those whose duty 
it is to interpret it, a Constitution of a 
Government is a living and organic 
thing which of all instruments has. the 
greatest claim to be construed ut res 
magis valeat quam pereat, the legisla- 
ture in selecting subjects of taxation is 
entitled to take things as it finds them 
in rerum natura and it is not proper 
that a court should äeny to such a legis- 
lature the right of solving taxation pro- 
blems unfettered by a priori legal cate- 
gories which often derive from the ex- 
ercise of legislative power in the same 
constitutional unit. (Para 26) 


The Constitution must be interpreted 
in the light of the common law, the 
principles and history of which were 
familiarly known to the framers of the 
Constitution, the language of the Consti- 


*(Writ Petn. Nos. 3005, 3006, 3085 etc. of 
1969, D/- 31-3-1970 (Andh Pra).) 


(Note: The judgments are printed in the 
order in which they are given in the 
certified „copy. The first judgment is 
not, therefore, necessarily the leading 
judgment.—Ed.) ` 
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tution cannot be understood without re- 
ference to the common law, to deter- 
mine the extent of thé grants of power, 
the court must place itself in the posi- 
tion of the men who framed and adopt- 
ed the Constitution .and inquire what 
they must have understood to be the 
meaning and scope of those grants, when 
a power is conferred to legislate on a 
particular topic’ it is important, in de= 
. termining the scope of the power, to 
have regard to what is ordinarily treat- 
ed as embraced within that topic in legis- 
lative practice and particularly in the 
legislative practice of the State which 
has conferred that power, the object of 
doing so is emphatically not to seek a 
pattern to which a due exercise of the 
power must conform, but to ascertain 
the general conception involved in’ the 
words of the Act, and finally, Parlia- 
ment must be presumed to have had 
Indian legislative practice in mind and, 
unléss the context otherwise clearly re- 


quires, not to have conferred a legisla- 


tive power intended to be interpreted in 

a.sense not understood by those to whom 

the Act was to apply. Case law relied on, 

(Para 29) 

Anno: AIR Comm, Constitution of 
India (2nd Edn.), Pre, N. 5. 


(B) Government of India Act (1935), 
Sch. VII, List H, Entry 48 — “Sale as 
contemplated by Entry 48” — Ingredi- 
ents — (Constitution of India, Sch. VII, 
List II, Entry 54). 

In order to constitute a sale as con- 
templated by Entry 48, it is necessary 
that there should be an agreement be- 
tween the parties. A sale is necessarily 
a consensual transaction and if the par- 
ties have no volition or option to bargain, 
there can be no sale. Case law discussed. 

(Para 30) 

Anno: AIR Comm., Constitution of 
India (2nd Edn.), Sch. VII, List II, Entry 
54, N. 3. 

(C) Constitution of India, “Sch. VIL 
List II, Entry 54 — Statutory or com- 
pulsory sales — Whether exigible to sales 
tax — Supply of cement by distributor 
to permit holder under W. B, Cement 
Control Order and procurement of paddy 
under A. P. Paddy Procurement (Levy) 
Orders — Exigible to sales tax — AIR 
1963 SC 1207, Overruled; AIR 1973 SC 
668, Partly Overruled — ((i) W. B. Fi- 
nance (Sales. Tax) Act (6 of 1941), S. 2 
(gz) — (ii) W. B. Cement Control Act (26 
of 1848), S, 3 (1) — (iii) W. B. Cement 
Control Order (1948), Paragraphs 1, 2, 3 
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close an offer and- acceptance, so 


A. LR. 


— (iv) A. P. General Sales Tax Act (6 
of 1957), S. 2 (o). 


, Per Majority: A transaction which is 
‘effected in compliance with the obliga- 
tory terms of a statute may nevertheless 
be a sale in the eye of law, so long as 
mutual assent, express or implied, is not 
totally exciuded. AIR 1963 SC 1207, 
Overruled; AIR 1973 SC 663, Partly 
Overruled; AIR 1968 SC 478 and AIR 
1968 SC 599 and AIR 1972 SC 87 and 
AIR 1976 SC 2478 and minority judg- 
ment in AIR -1963 SC 1207, Approved; 
(1976) 79 Cal WN 431 and W. P. Nos. 3005 
etc, of 1969 D/- 31-3-1970 (Andh Pra), 
Affirmed. (Paras 39, 45, 49) 


The transaction of supply of cement by 
a distributor te a permit holder in terms 
of the provisions of the W. B. Cement 
Control Act and the W. B. Cement Con- 
trol Order amounts to sale within the 
meaning of S. 2 @) of the Bengal Fi- 
nance (Sales Tax) Act, 1941 and the 
turnover is accordingly exigible to sales 
tax, (Para 53) 


The limitations on the normal right of 
dealers and consumers to supply and ob- 
tain the goods, the obligations imposed 
on the parties and the penalties prescrib- 
ed by the W. B, Cement Control Order 
do not militate against the position that 
eventually, the parties must be deemed 
to have completed the transactions under 
an agreement by which one parity bound 
itself to supply the stated quantity of 
goods to the other at a price not higher 
than the notified price and the other 
party consented to accept the goods on 
the terms and conditions mentioned in 
the permit or the order of allotment 
issued in its favour by the.. concerned 
authority. Offer and acceptance need not 
always be in an elementary form, nor 
indeed does the Law of Contract or of 
Sale of Goods require that consent to a 
contract must be express. It is common 
place that offer and acceptance can be 
spelt out from the conduct of the parties 
which covers not only their acts but 
omissions as well. Indeed, on occasions, 
silence can be more eloquent than elo- 
quence itself. Just as correspondence be~ 
tween the parties can constitute or dis~ 
can 
their conduct. This is because, law does 
not require offer and acceptance to con- 
form to any set pattern or formula. 

(Para 32) 

It is not obligatory on a trader to deal 

in cement nor on any one to acquire it, 
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The primary fact, therefore, is that th> 
decision of the trader to deal in an 
essential commodity is volitional, Suca 
volition carries with it the willingness to 
‘trade in the ccmmodity strictly on th? 
terms of the Control Orders. The con- 
sumer too, who is under no legal com- 
pulsion to acquire or possess cement, de- 
cides as a. matter of his volition to obtain 
it on the terms of the permit or tha 
order .of allotment issued im his favour. 
That brings the two parties together, 
one of whom is willing to supply thé 
essential commodity and the other tb 
receive it. When the allottee presents his 
permit to the dealer, he signifies his 
willingness.- to obtain the commodity 
from the dealer om the terms stated in 
the permit. His conduct reflects his cor- 
sent. And when, upon the presentation 
of the permit, the dealer acts upon i, 
he impliedly agrees to supply the com~ 
modity to the allottee on the terms by 
which he has voluntarily bound himse:t 
to trade in the commodity. His conduct 
too reflects his consent. Thus, though 
both parties are bound to comply with 
the legal requirements governing tke 
transaction, they agree as between them- 
selves to enter into the transaction en 
statutory terms, one agreeing to supply 
the commodity to the other on those 
ferms and the other agreeing to accept 
it from him oa the very terms. Tke 
conduct of the parties thus indicates 
that the transactions between them are 
consensual, Though the terms of tke 
transaction are mostly predetermined Ly 
law, it cannot be said that there is xro- 
area at all in which there is no score 
for the parties to bargain. © 

74" (Paras 33, 34) 


- For the same reasons, transactions be- 
. tween the growers and procuring agen‘s 
as also those Setween the  rice-millers 
on one hand. and the wholesalers or re- 
tailers on the other of procuring paddy 
under-the A. P. (Procurement) Levy 
Orders are sales within the meaning cf 
§.-2 (n) of the A. P. General Sales Tax 
Act, 1957. The turnover is accordingly 
exigible to sales tax or purchase tax es 
the case may be. (Para 53) 


Per Beg, C, J.:— If, what is called a 
‘sale’ is, in substance, mere obedience to 
& specific order, in which the so-called 
‘price’ is only a compensation for tha 
eompulsory passing of property in goods 
to which an order relates, at an amourt 
fixed by the authority making the order, 
the individual transaction may not be a 
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‘sale’ although the compensation is de- 
termined on some generally fixed prin- 
ciple and called ‘price’. In such a case 
the substance of the concept of a sale, as 
found under our law, itself disappears 
because the transaction is nothing more 
than the execution of an order. Depri- 
vation of property for a compensation, 
which may even be described as ‘price’, 
does not amount to a sale when all that 
is done is to carry out an order so that 
the transaction is substantially a com- 
pulsory acquisition. On the other hand, 
a mérely regulatory law, even if it cir- 
cumscribes the area of free choice, does 
not take away the basic character or 
core of sale from the transaction. Such 
a law, which governs a class, may oblige 
sellers to deal only with parties holding 
licences who may buy particular or 
allotted. quantities of goods at specified 
prices, but an essential element of choice 
is still left to the parties between whom 
agreements take place. The agreement 
despite considerable compulsive ele- 
ments regulating or restricting the area 
of free choice, may still retain the basic 
character of a transaction of sale. In, 
the former type of cases, the binding 
character of the transaction arises from 
the order directed to particular parties 
asking them to deliver specified goods 
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and not from a general order or 
law applicable to a class. In the 
latter type of cases, the legal tie 


(vinculum juris) which binds the parties - 
to perform their obligations remains 
contractual. The regulatory law merely . 
adds other obligations, such as the one 
to enter into such a tie between the par- 
ties indicated there. Although the regu- 
latory law might specify the terms, such 
as price, or parties, the regulation is 
subsidiary to the essential character of 
the transaction which is consensual and 
contractual. The basis of a contract is: 
“consensual ad idem”. The parties to the 
contract must agree upon the same thing 
in the same sense. Agreement on mutu- 
ality of consideration, ordinarily arising 
trom an offer and acceptance, imparts to 
it enforceability in Courts of law. Mere 
regulation or restriction of the field of 
choice does not take away the contrac- 
tual or essentially consensual binding 
core or character of the transaction. 
AIR 1963 SC 1207, Disting. 
(Paras 3, 4, 5) 


Anno: AIR Comm., Constitution of 
sar ce Edn,), Sch. VI, List II, Entry 
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Cases Referred: Chronological Paras 
AIR 1976 SC 2478: (1977) 1 SCR 354: 
1976 Tax LR 2088 48, 52 
ATR 1973 SC 668: (1973) 2 SCR 1019: 
1973 Tax LR 1933 47, 52 


AIR 1972 SC 87: (1972) 2 SCR 228: 1972 
Tax LR 1603 


AIR 1970 SC 2000: (1971) 1 SCR 671. 3, 
44, 45, 47, 52 
AIR 1970 All 518 3, 6, 45 


AIR 1969 SC 343 g 4 


AIR 1968 SC 478: (1968) 1 SCR 479 4, 
7, 35; 43, 44, 52 
AIR 1968 SC 599: (1968) 1 SCR 705 4, 
36, 37, 39. 43, 52 
AIR 1963 SC 1207: (1963) Supp (2) SCR 


459 3, 7, 9, 14, 37, 39, 

40, 41, 43, 47, 52 
1959 Ch 4 49 
AIR 1958 SC 560:1959 SCR 379 26, 27, 


29, 30, 31, 36, 40, 41, 52 
AIR 1955 SC 58: (1955) 1 SCR 829 26 
(1955) AC 696: (1955) 2 All ER 345, 

Kirkness v. John Hudson & Co. Ltd. 


41, 42 
AIR 1954 SC 459: (1955) 1 SCR 243 29 
(1952) Ch 376: (1961) 3 All ER 1108, 


Ridge Nominees Ltd. v. Inland Reve- 
nue Commissioners 42, 52 
AIR 1951 SC 318:1951 SCR 682:52 Cri 
LJ 1361 29 
AIR 1948 PC 118:75 Ind App 86 29 
(1948) AC 134, Labour Relations Board 
of Saskatchewan v. John East Iron 


Works Ltd. 29 
AIR 1941 FC 16: 1940 FCR 110 26 
AIR 1939 FC 1: 1939 FCR 18 26, 29 


(1937) 56 CLR 337, Broken Hill ete 
Ltd, v. Commr. of Taxation (NSW) 2 
1936 AC 578:154 LT 363, James V. He 
tralian Commonwealth 26 
1935 AC 500:153 LT 283, British Coa 

Corpn, v. King 


(1933) AC 156 : 148 LT 62, Croft v. Dus. 
phy 


(1933) AC 304, Regulation and Control of 
Radio Communication in Canada In re 
30 


1930 AC 124:142 LT 98, Edwards v. A. 
G. for Canada 26 
(1928) AC 187:138 LT 562, Royal Bank 
of Canada v. Larue 29 
(1925) 267 US 87:69 L Ed 527, Ex parte 
Grossman. 29 
(1912) 15 CLR 661, Morgan v, Dy. Fede- 
ral Commr. of Land Tax (N.S.W.) 26 
(1905) 199 US 487: 50 L Ed 261, South 
Carolina v. United States 29 


[Prs. 1-3] Vishnu Agencies v. Commr]. Tax Officer (Beg C. J.) - 
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(1898) 169 US 649:42 L Ed 890, United 
States v. Wong Kim Ark 29 
(1880) 6 QBD 244:43 LT 697, Attorney 
General v. Zdison Telephone Company 
30 
(1874) LR 6 PC 31, L. Union St, Jacques 
DoMontreal v. Be Lisle 29 
Mr. Sachin Chowdhary, Mr. B. Sen, 
Sr. Advocates (M/s. S. S, Bose, K. K. 
Chakraborty, A. G. Menzes, J. B. Dada- 
chanji and K. J, John, Advocates with 
them) (In C. A. No. 724 of 1976) and 
Mr. B. Kanta Rao, Advocate (In C. A. 
Nos, 2488-97 pf 1972), for Appellants; 
Mr. L. N. Sinka, Sr. Advocate (M/s. D. N. 
Mukherjee, G. S, Chatterjee and A. K. - 
Ganguli, Advccates with him) (for Nos. 
1 to 4) in C. A. No. 724 of 1976 and Mr. 
Soli J. Sorabjee, Addl. Sol, Gen., Mr. P. 
Parameshwara Rao, Sr. Advocate .(M/3. 
A. K. Ganguli and T. V. S. Narsimha- 
chari, Advocates with them) (In C. A. 
Nos. 2488-97 cf 1972), for Respondents; 
Mr, A. Subba Rao, Advocate, for Inter- 
vener, 


BEG, C. J.:— I am in general agree- 
ment with my learned brother Chandra- 
chud who has discussed all the autho- 
rities so admirably and comprehensively. 
I, however, would like to add a few ob- 
servations stating the general conclusion, 
as I see it, emerging from an application 
of general principles and accumulation 
of case law on the subject of what may 
be called ‘statutory’ or ‘compulsory’ 
séles. Are they sales at all so as to be 
exigible to sales tax or purchase tax 
under the relevant statutory provisions? 


2. The term ‘sale’ is defined as fol- 
lows in Benjamin on Sale (Eighth Edn.): 

“To constitute a valid sale there must 
be a concurrence of the following ele 
ments, namely: 

(1) parties competent to contract; 

(2) mutual assent; 

(3) a thing, the absolute or general - 
property in which is transferred from 
the seller to the buyer; and 

(4) a price in money paid or promised.” 


3. It is true that a considerable part 
of the field over which what are called 
‘sales’ take place under either regula- 
tory orders or levy orders passed or db 
rections given under statutory  provix 
sions is restricted and controlled by 
these orders end directions. If, what is 
called a ‘sale’ is, in substance, mere obe~ 
dience to a specific order, in which the 
so-called ‘pric? is only a compensation 
for the compulsory’ passing of property 
in goods to which an order relates, at 
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an amount fixed by the authority mak- 
ing the order, the individual transaction 
may not be «= ‘sale’ although the com- 
pensation is determined. on some gene- 
rally fixed pr:nciple and called ‘price’. 
This was, for example, the position in 
. New India Sugar Mills v. Commissioner 
of Sales Tax, Bihar, AIR 1963 SC 1207: 
(1968 (Supp) (2) SCR 459). That was a 
case of a delivery according to an order 
given by, the Govt. which. could amount 
to a compulsory levy by an executive 
order although there was no legislative 
‘levy order’ involved in that case. On tne 
other hand, in Commissioner, Sales Tex, 
U. P, v. Ram Bilas Ram Gopal (AIR 1970 
All 518) the order under consideration 
was actually called a levy order, but the 
case was distinguishable from New Incia 
Sugar Mills v. Commissioner of Sales 
Tax, Bihar (supra) on facts. It was held 
in the case of Ram Bilas (supra) tkat 
the core of what is required for a ‘sa-e’ 
was not destroyed -by the so-called 
‘levy’ order which was legislative. It is 
true that passages from the judgment of 
Pathak, J., in the case of Ram Bilas 
Ram Gopal (supra) were cited and speci- 
fically disapproved by a Bench of this 
Court in Chittar Mál Narain v. Commis- 
sioner of Sales Tax, (1971) 1 SCR 671; 
(AIR 1970 SC 2000). But, perhaps tne 
. view of this Court in Chittar Mal Narain 
Das (supra) goes too far in this respect. 
It is not really the nomenclature of tae 
order involved, but-the substance of tae 
transaction under consideration which 
matters in such cases, i 

4. In the first type of case mentioned 
above the substance of the concept of a 
sale, as found under our law, itself dis- 
appears because the transaction is n>- 
thing more than the execution of an 
order; Deprivation of property for a 
compensation, which may even be. dz- 
jscribed as. ‘price’, does not amount to a 
sale when all that is done is to carry out 
an order so that the transaction is sub- 
stantially a compulsory acquisition. On 
the other hand, a merely regulatory 
law, even if it circumscribes the area of 
free choice, dozs not take away the basic 
character or core of sale from the trans- 
action. Such a law, which governs a 
class, may oblige sellers to deal -ony 
with parties holding licences who mey 
buy particular or allotted quantities f 
goods at specified prices, but an essen- 
tial element of choice is still left to the 
parties between whom agreements take 
place. The agrsement, despite considez- 
able compulsive elements regulating or 
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restricting the area of free choice, may 
still retain . the tbasie character of a 
transaction of sale. This was the position 
in Indian Steel and Wire Products Ltd. 
v. State of Madras, (1968) 1 SCR 479: 
(AIR 1968 SC 478), Andhra Sugar Ltd. 
v. State of Andhra Pradesh, (1968) 1 SCR 
705: (AIR 1968 SC 599) and State of Ra- 
jasthan v. Karam Chand Thapar (AIR 
1969 SC 343). There might be borderline 
cases in which it may be difficult to 
draw the line. 


5. In the former type of cases, the 
binding character of the transaction 
arises from the order directed to parti- 
cular parties asking them to deliver spe- 
cified goods and not from ea general 
order or law applicable to a class. In the 
latter type of cases, the legal tie (vincu- 
lum juris) which binds the parties to 
perform their obligations remains con- 
tractual. The regulatory law. merely adds 
other obligations, such as the one to 
enter into such a tie between the par- 
ties indicated there. Although the regu- 
latory law might specify the terms, such 
as price, or parties, the regulation is 
subsidiary to the essential character of 
the transaction which is consensual and 
contractual, The basis of a contract is: 
“consensus ad idem”. The parties to the 
contract must agree upon the same thing 
in the same sense. Agreement on mutu- 
ality of consideration, ordinarily arising 
from an offer and acceptance, imparts to 
it enforceability in Courts of law. Mere 
regulation or restriction of the -field of 
choice does not take away the contrac- 
tual or essentially consensual binding| ` 
core or character of the transaction. 


6. I may be forgiven for citing a 
passage from my judgment in Commis- 
sioner of Sales Tax v. Ram Bilas Ram 
Gopal, AIR 1970 All 518 at p. 524 to in- 
dicate the setting of such transactions: 

“It appears to me'to be necessary to ` 
distinguish between a restriction in the 
area of choice of parties and the. transac- 
tion itself in order to determine the true 
character of the transaction. Limitation 
of the field of choice is a necessary con- 
comitant of a controlled or mixed eco- 
nomy which ours is’ Absolute freedom 
of contract or unregulated operation of 
the laws of supply and demand, which 
an apotheosis of the laissez-faire doc- 
trine demanded, led really to a shrinking 
of the area of freedom in the economic 
sphere, producing gross inequalities in 
bargaining powers and recurrent crises, 
Therefore,-a regulated or a socialistic 
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economy seeks to régulate the play of 
forces operating on the economic arena 
so that economic freedom of all concern- 
ed, including employers and employees, 
is preserved and so that the interests ol 
consumers are also not sacrificed by any 
exploitation of conditions in which there 
is scarcity of goods. I think that the 
regulation or restriction of the area of 
choice cannot be held to take away the 
legal character of the transactions whick 
take place within the legally restricted 
field, It is too late in the day, when sc 
much of the nation’s social and economic 
activities are guided and governed by 
control orders, allotment orders, and 
statutory contracts, to contend that meré 
State regulation of the economic sphere 
of life results in the destruction of the 
nature of the transactions which take 
place within that sphere.” 


Vishnu Agencies 


7. In Roman Law the contract of sale 
was classed as a ‘consensual’ contract. 
The consent could, no doubt, be express 
or implied. I find that Hidayatullah J., 
in his very learned dissenting judgment 
in New India Sugar Mills case (AIR 1965 


.. SC 1207) (supra), where some Roman Law 


is referred to, thought that even in 4 
ease of a specific order directing delivery 
of goods there could be an implied con- 
sent so as to constitute a sale, I find it, 
with great respect, difficult to po so far 
as that. What could be implied, upon 
the facts of a particular case, must still 
be a consent to a proposal if the trans- 
action is to be construed as a 
Mere compliance with an order may im- 
ply an acceptance of an order but ac- 
ceptance of a proposal to purchase or 
sell are of a juristically different genus. 
It is, however, not necessary for us, ir 
this case, to accept the correctness ol 
the minority view.of Hidayatullah, J. in 
New India Sugar Mills’s case (supra). 
The transactions before us are sales or 
an application of the ratio decidendi oi 
Indian Steel and Wire Products Ltd.'s 
case (AIR 1968 SC 478) (supra) and other 
cases decided on similar grounds, 


8. The difficulty arises from the faci 
that, although the ingredients of a ‘sale’, 
as defined in Binjamin’s treatise on ‘Sale’, 
may seem to be satisfied even if deli- 
very of goods is in obedience to an order 
to deliver them for a consideration, fixed 
or to be fixed if we stretch mutual 
assent to cover assent resulting from 
orders given, yét, it is difficult to see 
how such a transaction would be based 
on a contractual tie, According to Sec- 


‘sale’. . 
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tion 4 (3) of our Sale of Goods Act, a 
gale results only from a contract which 
presupposes a minimal area of freedom 
of choice where the ordinary mechanism 
of proposal and acceptance operates. 


9. For the reasons indicated above, 
while I agree with the answer given by 
my learned brother Chandrachv.d to the 
question before us and also practically 
with all the views expressed by my 
learned brother, yet, I. hesitate to hold 
that the majority opinion expréssed by 
Shah J., in New India Sugar Mills case 
(AIR 1963 SC 1207) (supra), is erroneous. 
I think the case is distinguishable. This, 
however, makes no difference to the 
common conclusion reached by us on the 
facts of the ceses before us, 


CHANDRACHUD, J. (for himself and 
P. N. Bhagwati, V. R. Krishna Iyer, N. L. 
Untwalia, S. Murtaza Fazal Ali and P. S. 
Kailasam, JJ.):— 10. These appeals have 
been placed for hearing before a seven 
Judge Bench in order to set at rest, to 
the extent foreseeable, the controversy 
whether what is conveniently, though 
somewhat loosely, called a ‘compulsory 
sale’ is exigible to sales tax. When essen- 
tial goods are in short supply. various 
types of Orders are issued under the 
Essential Commodities Act, 1955 with a 
view to making the goods available to 
the consumer et a fair price. Such Orders 
sometimes provide that a person in need 
of an essential commodity like cement, 
cotton, coal or iron and steel must apply 
to the prescrited authority for a permit 
for obtaining the commodity. Those 
wanting to ergage in the business of 
supplying the commodity are also requir- 
ed to possess a dealer’s licence. The per- 
mit-holder can obtain the supply of 
goods, to the extent of the quantity speci-- 
fied in the permit, from the named dea- 
ler only and et a controled price. The 
dealer who is asked to supply the stated 
quantity to the particular permit holder 
has no option but to supply the stated 
quantity of gcods at the controlled price. 
The question cor our consideration, not 
easy to decide, is whether such a trans- 
action amounts to a sale in the language 
of the law. 


11. We will refer to the facts of civil 
appeal 724 of 1976, in which a company 
called M/s. Vishnu Agencies (Pvt.) Ltd., 
is the appellant. It carries on business 
as an agent and distributor of cement in 
the State of West Bengal and is a re- 
gistered dealer under the Bengal Finance 
(Sales Tax) Act, 1941 referred to here- 
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inafter as the Bengal Sales Tax 
Act. Cement being a controlled com- 
modity, its distribution is regulated oy 
the West Bengal Cement Control Act, 
26 of 1948, referred to hereinafter as the 
Cement Control Act, and by the Orders 
made under S. 3 (2) of that Act. Sec- 
tion 3 (1) of the Cement Control Act pro- 
vides, inter glia, for regulation of pro- 
duction, supply and distribution of cement 
for ensuring equitable supply and dis- 
tribution thereof at a fair price. By the 
Cement Control Order, 1948 framed 
under the Cement Control Act, no sale 
or purchase of cement can be made, ex- 
cept in accordance with the conditions 
contained in the written order issued 2y 
the Director of Consumer Goods, West 
Bengal or the Regional Honorary Adwi- 
ser to the Gcvernment of India at Cal- 
cutta or by officers authorised by them, 
at prices nct exceeding the notified 
price, 

12. The appellant is a licensed stce- 
kist. of cement and is permitted to stock 
cement in its godown, to be supplied to 
persons in whəse favour allotment orders 
are issued, at the price stipulated and in 
accordance with the conditions of per- 
mit issued by the authorities concerned. 
The authorities designated under the 
Cement Control Order issue permits 
under which a specified quantity of 
cement is allctted to a named permit- 
holder, to'be delivered by a named dea- 
_ ler at the price mentioned in the permit. 
A permit is generally valid for 15 days 
~and as soon as the price of cement al- 
lotted in favour of an allottee is deposit- 

ed with the dealer, he is bound to če- 

liver to the former the specified quantity 
of cement at the specified price. 

13.. A specimen order issued in favour 
‘of an allottee, under which the appellent 
had to supply 10 metric tons of cement 
at Rs. 144.58 per M. T., exclusive of sa_es 
tax, reads thus: 


“LICENCE FOR CEMENT 


The quantities of cement detailed te- 
low are hereby allotted to M/s. Marble 
and Cement Products Co. Pvt. Ltd., 2, 
Brabourne Read, Calcutta-1 to be sup- 
plied by Mrs. Vishnu Agencies 
Ltd., 3, Chittaranjan Avenue, Calcutta-13, 
on conditions detailed below. The price 
of material involved must be deposited 
with the Stockist within 15 days. and the 
actual delivery must be taken within 
15 days from the date of issue of-the 
permit. The licence is issued only for 
the purpose of Mfg. of Mosaic Tiles at 
188, Netaji Subhas Road, Calcutta-40. 
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Under no circumstances will the vali- 
dity of the permit be extended beyond 
the period of 15 days from the date of 
its issue. . 


Cement Total Tonnage 


Country Cement at Ton Cwt, 
Rs. 144.58 per M.T. 10 M/T (Ten M/T 
exclusive of S. T.. only) ” 


14. The appellant supplied cement to 
various allottees from time to time in 
pursuance of the allotment orders issued 
by appropriate authorities and in accord- . 
ance with the terms of the licence ob- 
tained by it for dealing in cement, The 
appellant was assessed to sales tax by 
the first respondent, the Commercial Tax 
Officer, Sealdah Charge, in respect of 
these transactions. It paid the tax but 
discovered on perusal of the decision of 
this Court in New India Sugar Mills Ltd. 
v. Commissioner of Sales Tax, (1963) 
Supp (2) SCR 459 : (AIR 1963 SC -1207) 
that the transactions were not exigible 
to sales tax. Pleading that the payment 
was made under a mistake of law, it 
filed appeals against the orders of assess- 
It con- 
tended in appeals before the Assistant . 
Commissioner of Commercial Taxes that 
by virtue of the provisions of the Cement 
Control Act and the Cement Control 
Order, no volition or bargaining power 
was left to it and since there was no 


‘element of mutual consent or agreement 


between it and the allottees, the trans- 
actions were not sales within the mean- 
ing of the Sales Tax Act. The appel- 
lant further contended that if the trans- 
actions were treated as sales, the defini- , 
tion of “sale” in the Sales Tax Act was 
ultra vires the legislative competency of 
the Provincial Legislature under the 
Government of India Act, 1935 and of 
the State Legislature under the Constitu- 
tion. The appéllate authority rejected 
the first contention and upheld the as- 
sessments. It did not, as it could not, go 
into the second contention regarding le- 
gislative competence. The appellant 
adopted the statutory remedies open to 
it ‘but since the arrears of tax were 
mounting up and had already exceeded a 
sum of rupees eight lacs, it filed a writ 
petition in the Calcutta High Court pray- 
ing that the various assessment orders 
referred to in the petition be’ quashed 
and a writ of prohibition be issued .direct- 
ing the sales tax authorities to -refrain 
from making any further assessments 
for the purpose of sales tax on the trans- 
actions between the appellant: and the 
allottees, 
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15. A learned single Judge of the 
High Court allowed the writ petition and 
issued a writ of mandamus restraining 
the respondents from imposing sales tax 
on the transactions between the appel- 
lant and the allottees. That judgment 
having been set aside in appeal by a 
Division Bench of the High Court by iis 
judgment dated December 13, 1974, the 
appellant has filed appeal No. 724 of 1976 
by special leave. 


16. Civil Appeals Nos. 2488 to 2497 of 
1972 raise a similar question under the 
Andhra Pradesh Paddy Procurement 
(Levy) Orders, under which paddy 
growers in the State are under an obliga- 
tion to sell the paddy to licensed agents 
appointed by the State Government at 
the prices fixed by it. The High Court 
of Andhra Pradesh by its judgment dated 
March 31, 1970 has taken the same view 
as the Calcutta High Court, namely, that 
the transactions amount to sales and are 
taxable under the Sales Tax Act. Coun- 
sel appearing in the Andhra Pradesh ap- 
peals agree that the decision in the Cal- 
cutta case will govern those appeals also. 


17. Since the crux of the appellant’s 
contention is that the measures adopted 
to control the supply of cement leave ro 
consensual option to the parties to bar- 
gain, it (is) necessary first to notice the 
relevant provisions of law bearing on 
the matter. The West Bengal Cement 
Control Act, 26 of 1948, was enacted in 
order to “confer powers to control the 
production, supply and distribution of, 
and trade. and commerce, in cement in 
West Bengal.” Section 3 (1) of the Act 
empowers the Provincial Government to 
provide, by order in the Official Gazette, 
for regulating the supply and distribu- 
tion of cement and trade and commerce 
therein. Section 3 (2) provides by Cls. (b) 
to (c) that an order made under sub-s. (1) 
may provide for regulating or control- 
ling the prices at. which cement may be 
purchased or sold and for prescribing 
the conditions of sale thereof; regulating 
by licenses, permits or otherwise, the 
storage, transport, movement, possession, 
distribution, disposal, acquisition, use ‘or 
consumption of cement; prohibiting the 
withholding from sale of cement ordi- 
narily kept for sale; and for requiring 
any person holding stock of cement to 
sell the whole or specified part of the 
stock at such prices and to such persons 
or classes of persons or in such circum- 
stances, as may be specified in the order. 
If any person contravenes an order made 
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under. S. 3, he is punishable under S. 6 
with imprisonmant for a term which may 
extend to three years or with fine or with 
both, and, if the order so provides, any 
Court, trying such contravention, may 
direct that any property in respect of 
which the Court is satisfied that the 
order has been contravened shall be for- 
feited to the Government. 

18. In exercise of the powers confer- 
red by S. 3 (1) read with Cis. (b) to (h) 
of S. 3 (2) of the Act, an Order which 
may conveniently be called the Cement 
Control Order was promulgated by the 
Governor on August 18, 1948. The rele- 
vant clauses of that Order contain the 
following provisions: Ey para. 1, no per- 
son shall after the commencement of the 
order sell or store for sale any cement 
unless he holds a licence and except in 
accordance with the conditions specified 
in such licence obtained from the Direc- 
tor of Consumer Goods, West Bengal, or 
any officer authorised by him in writing 
in this behalf. By para. 2, no person 
shall dispose cf or agree to dispose of 
any cement except in accordance with 
the conditions contained in a written 
order of the Director o2 Consumer Goods, 
West Bengal or the authorities specified 
in the paragraph. By para 3, no person 
shall acquire cr agree to acquire any 
cement from any person except in ac- 
cordance with the conditions contained 
in a written crder of the Director of 
Consumer Goods, West Bengal, or the . 
authorities spezified in the paragraph. 
By paragraph 4, no person shall sell 
cement at a “higher than notified price”. 
By paragraph 8 no person or stockist 
who has any stock of cement in his pos- 
session and to whom a written order has 
been issued under para. 2 shall refuse to 
sell the same, “at a price not exceeding | 
the notified price”, and the seller shall 
deliver the cement to the buyer “within 
a reasonable time after the payment of 
price’. By para. 8-A, every stockist or 
every person employed by him shall, if 
so requested by the person acquiring 
cement from him under a written order 
issued under faragrapn 3, weigh the 
cement in his presence or in the pre- 
sence of his authorised representative at 
the time of delivery. 

19. We are not concerned with the 
amendments made by the-Government of . 
West Bengal to the Cement Control 
Order on December 30, 1965 by which, 
inter alia, paragraphs 2, 3, 4, 8 and 8-A 
of that Order were deleted. The appeal 
from the decision of the Calcutta High 
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Court is limited to the transactions be- 
tween the appellant and the allottees 
from the years 1957 to 1960.. 


20. As regards the batch: of appeals 


from Andhra Pradesh, the levy of -tax ` 


was challenged by three sets of persors, 
the procuring agents, the rice-millers 
and the retailers with the difference that 
the procuring agents were assessed to 
purchase tax, while the others to salas 
tax under the Andhra Pradesh General 
Sales Tax Act, 1957. By virtue of the pro- 
visions of the Andhra Pradesh Paddy Pro- 
curement (Levy) Orders, the paddy gro- 
wers can sell their paddy to licensed pro~- 
curing: agents appointed by the State Gov- 
ernment only and at the prices fixed Sy 
the Government. The agriculturist has the 
choice to select his own procuring agent 
but he cannot sell paddy to a private 
purchaser. The procuring agents in their 
turn have to supply paddy to the rice- 
millers at controlled prices. The mil- 
lers, after ccnverting paddy into rice, 
have to declare their stocks to the Civil 
Supplies Department. Pursuant to the 
Orders issued by the Department, fhe 
rice-millers have to supply a requisite 
quantity of rice to the wholesale or 7e- 
tail dealers et prices fixed by the De- 
partment. Orders for such supply by 
the millers are passed by the authorities 
under the A. P. Procurement (Levy) end 
Restriction on Sale Order, 1967. Under 
-this Order, every miller’ carrying on 
rice-milling operations is required to 
- sell to the agent or officer duly autho- 
rised by the Government the minimam 
quantities fixad by the Government at 
the notified price; and no miller or otjer 
person who gets his paddy milled in any 
rice mill can move or otherwise dispose 
. of the rice recovered by milling at such 
=: rice mill excapt in accordance with the 
. directions of the Collector. A breach of 
‘these provisions is liable to be punished 
- under S., 7 of the Essential Commodities 
Act, -1955 ‘and the goods are liable to be 
forfeited under S. 6-A of that Act. The 
A. P. sales tax authorities levied pur- 
chase tax on the purchase of paddy made 
by the procuring agents from the agri- 
culturists anc they levied sales tax on 
the transactions relating to the supoly 
of rice by the millers to the wholesale 
and retail dealers and on the sales made 
by the retailers to their customers. The 
ease as regards the sales tax imposed on 
the transactions between the retail dea- 
lers and the -consumers stood on an 
altogether different footing, but the writ 
petitions filed by the : procuring agents 
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and rice-millers raised questions similar $ 
to those involved in the writ petition 
filed in the Calcutta High Court, 


21. These then are the provisions of 
the respective Orders passed by the Gov- 
ernments of West Bengal and Andhra 
Pradesh. 


22. We may now notice the provisions 
of the Sales Tax Acts. Section 2 (g) of 
the Bengal Finance (Sales Tax) Act, 6 of 
1941, defines a “sale” to. mean “any 
transfer of property in goods for cash or 
deferred payment or other valuable con- 
sideration, including a transfer of pro- 
perty in goods involved in the execution 
of a contract, but does not include a 
mortgage, hypothecation, charge or 
pledge.” Section 2 (1) provides that the 
word “turnover” used in relation to any 
period means “the aggregate of the sale- 
prices or parts of sale-prices receivable, 
or if a dealer so elects, actually received 
by the dealer ... ... ...”.. By Cl. (h) of 
S. 2, “sale-price” is defined to mean the 
amount payable to a dealer as valuable 
consideration for “the sale of any goods”. 
By S. 4 (1), every dealer whose gross 


turnover during the year immediately ` 


preceding the commencement of the Act 
exceeded the taxable ‘quantum is liable 
to pay tax under the Act on all “sales” 
effected after the date notified by the 
State Government. 


23. Section 2 (n) of the Andhra Pra- 
_ desh General Sales Tax Act, 1957 defines 
a “sale” as “every transfer of the pro- 


perty in goods by one person to: another . ` 


in the course of trade or commerce, for’ 
cash, or for deferred payment or for an 

other valueble consideration ... ... ...”. 
Section 5 of that Act is the charging sec- 


` tion. 


24. According to these definitions of 
‘sale’ in the West Bengal and Andhra 
Pradesh Sales Tax Acts, transactions be- 
tween the appellants on one hand -and 
the allottees or nominees on the other 
are patently sales because indisputably, 
in one case the property in cement and 
in the other, property in paddy and rice 
was transferred for cash consideration 
by the appellants; and in so far as the 
_West Bengal case is concerned, property 
in the goods did not pass to the trans- 
ferees by way of mortgage, hypotheca- 
tion, charge or pledge. But that is over- 
simplification. To counteract what ap- 
pears on: the surface plain enough, 
learned counsel for the appellants have 
advanced a twofold contention. They 
contend, in the first place, that the -word 
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‘sale’ in the Sales Tax Acts passed br 
the Provincial or State legislatures mus: 
receive the same meaning as in the Sale 
of Goods Act, 1930; or else, the defini- 
tion of ‘sale’ in these Sales Tax Acts wil. 
be beyond the legislative competence of 
the Provincial and State legislature. Se- 
condly, the appellants contend that since 
under the Sale of Goods Act, there can 
be no sale without a contract of sale and 
Since the parties in these matters had 
no volition of their own but were com- 
pelled by law to supply and receive the 
goods at prices fixed under the Control 
Orders by the prescribed authorities, the 
transactions between them are not sales 
properly so-called and therefore are not 
exigible to sales tax. 


25. For examining the validity of the 
first contention, it ig necessary to turn 
to the appropriate entries in the legisla- 
tive lists of the Constitution Acts, for 
the contention is founded on the premise 
- that the word ‘sale’ which occurs in 
those entries must receive the same 
meaning as in the Sale of Goods Act, 
1930 since the expression “sale of goods” 
was, at the time when the Government 
.of India Act was enacted, a term of 
well-recognised legal import in the gene- 
ral law relating to sale of goods and in 
the legislative practice relating to that 
topic both in England and in India. 
Entry 48 in the Provincial List, List II of 
Sch. VII to the Government of India Act, 
1935 relates to: “Taxes on the sale of 
goods.” Entry 54 of List II of the 
Seventh Schedule to the Constitution 
reads to say.: “Taxes on the sale or pur- 
chase of goods other than newspapers, 
subject to the provisions of Entry 82-A 
of List I.” We are not concerned with 


Entry 92-A of the Union List but we may . 


refer to it in order to complete the pic- 
ture. It refers to: ‘Taxes on the sale or 
purchase of goods other than news- 
papers, where such sale or purchase takes 
place in the course of inter-State trade 
or commerce.” 

26. The contention of the appellants 
that the expression ‘sale of goods’ in 
Entry 48 in the Provincial List of the 


Act of 1935 and in Entry 54 in the State 


List of the Constitution must receive the 
same meaning as in the Sale of Goods Act 
is repelled on behalf.of the State Gov- 
ernments with the argument that con- 
stitutional provisions which confer legis- 
lative powérs must receive a broad and 
libere] construction and therefore the 
expression ‘sale of goods’ in Entry 48 
and its successor, Entry 54, should not be 
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construed in the narrow sense in which 
that expression is used in the Sale of 
Goods Act, 1930 but in a broad sense. 
The principle that in interpreting a con- 
stituent or organic statute, that construc- 
tion most beneficial to the widest pos- 
sible amplitude of its powers must be 
adopted has been examined over the 
years by various Courts, including this 
Court, and is too firmly established to 
merit reconsideration. Some of the leading 
cases on this pint are the Privy Council 
decisions in British Coal Corporation v. 
King, 1935 AC 500; Edwards v. A. G. for 
Canada, 1930 AC 124 and James v. Com- 
monwealth of Australia, 1936 AC 578 the 
Australian decisions in Morgan v. De- 
de Federal Commissioner of Land Tax, 
N. W., (1912) 15 CLR 661 and Broken 
Bin South Ltd. v. Commissioner of Taxa- 
tion (N. S. W., (1937) 56 CLR 337 the 
Federal Court decisions in In re the Cen- 
tral Provinces and Berar Act No. XIV of 
1938, 1939 FCR 18: (AIR 1939 FC 1) and 
United Provinc2s v. Atiqa Begum, 1940 
FCR 110: (AIF 1941 FC 16) and the de- 
cisions of this Court in Navinchandra 
Mafatlal v. The Commissioner of Income- 
tax, Bombay City, (1955) 1 SCR 829 : 
(AIR 1955 SC 58) and The State of Mad- 
ras v. Gannon Dunkerley & Co. (Madras) 
Ltd., 1959 SCR 379: (AIR 1958 SC 560). 
These decisions have taken the view that 
a Constitution must not ‘be construed in 
a narrow and pedantic sense, that a 
broad and liberal spirit should inspire 
those whose duty it is to interpret it, 
that a Constitution of a Government is 
a living and organic thing which of all 
instruments has the greatest claim to be 
construed ut ves magis valeat quam 
pereat, that tne legislature in select- 
ing subjects of taxation is entitled to 
take things as it finds them in rerum 
natura and thaz it is not proper that a 
Court should deny to such a legislature 
the right of salving taxation problems| . 
unfettered by a priori legal categories 
which often derive from the exercise of 
legislative power in the same constitu- 
tional unit. 


27. On a car2ful examination of vari-~ 
ous decisions b2aring on the point this 
Court speaking through Venkatarama 
Aiyar J. in Ganaon Dunkerley (AIR 1958 
SC 560) upheld the - contention of the 
State of Madras that the words “sale of 
goods” in Entry 43 which occur in the 
Constitution Act. and confer legislative 
powers on the State Legislature in res- 
pect of a topic relating to taxation must 
be- interpreted not in a restricted but 
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broad sense. But as observed by the 
learned Judge in that case, this conclu- 
sion opens up questions as to what that 
sense is, whether popular or legal, and 
what its connctation is, either in the one 
sense or the other. After considering 
text-book defiritions contained in Black- 
stone, Benjamin on Sale, Halsbury’s 
. Laws of England, Chalmer’s Sale of 
Goods Act, Corpus Juris, Williston on 
Sales and the Concise Oxford Dictionary, 
-the Court held that the expression ‘sale 
of goods’ in Entry 48 cannot be con- 
strued in its popular sense and that it 
must be interpreted in its legal sense. 
Whereas in popular parlance a sale is 
Said to take place when the bargain is 
settled between the parties though pro- 
perty in the goods may not pass at that 
stage, as where the contract relates to 
future or unascertained goods, the 
essence of ‘sale’ in the legal sense is the 
transfer of the property in‘a thing from 
one person to another for a price. 


28. The Court then proceeded to de- 
termine the connotation of the expres- 
sion ‘sale of goods’ in the legal sense and 
held, having zegard to the evolution of 
the law relating to sale of goods, the 
scheme of the Indian Contract Act and 
the provisions of the Sale of Goods Act, 
1930; which repealed Chap. VII of the 
Indian Contrect Act relating to sale of 
goods, that according to the law both of 
England and of India, in order to con- 
stitute a sale it is necessary that there 
should be an agreement between the 


parties for the purpose of transferring . 


title to the zoods, which presupposes 
capacity to contract, that the contract 
must ‘be supported by valuable conside- 


ration and that as a result of the trans- - 


‘ action property must actually pass in 
the goods. “Unless all these elements 
` are present, there can be no sale.” 


29. Basing itself on this position, the 
Court finally concluded in Gannon Dun- 
kerley (AIR 1958 SC 560) that the ex- 
pression ‘sale of goods’ was, at the time 
when the Government of India Act was 
enacted, a term of well-recognised legal 
import in the general law relating to 
sale of goods and in the legislative prac- 
tice relating to that topic both in Eng- 
land and in India and therefore that ex- 
pression, occurring in Entry 48, must be 
` interprėted in the sense which it bears 
in the Sale of Goods Act, 1930. In 
coming to this conclusion, the Court re- 


lied upon the American decisions in ~ 


United States v. Wong Kim Ark, (1898) 


ee, K 
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169 US 649; South Carolina v. United 
States, (1905) 199 US 437. and Ex Parte 
Grossman, (1925) 267 US 87 the Privy 
Council decisions in L'Union St. Jacques 
De Montreal v. Be Lisle, (1874) LR 6 PC 
$1; Royal Bank of Canada v. Larue, 1928 
AC: 187; Labour Relations Board of Sa- 
skatchewan v. John East Iron Works Ltd., 
(1948) AC 134; Croft v. Dunphy, 1933 AC 
156 and Wallace Brothers and Co. Ltd. v. 
Commissioner of Income-tax, Bombay 
City, 75 Ind App 86 : (AIR 1948 PC 118); 
the decision of the Federal Court in In 
re The Central Provinces and Berar Act 
No.. 14 of 1936 (AIR 1939 FC 1) and the 
decisions of this Court in The State of 
Bombay v. F. N. Balsara, 1951 SCR 682: 
(AIR 1951 SC 318) and The Sales Tax 
Officer, Pilibhit v. Budh Prakash Jai Pra- 
kash, (1955) 1 SCR 243 : (AIR 1954 SC 
459). In a nutshell, these decisions have 
taken the view that the Constitution 
must be interpreted in the light of the 
common law, the principles ard history 
of which were familiarly known to the 
framers of the Constitution, that the 
language of the Constitution cannot be 
understood without reference to the 
common law, that to determine the ex-|_ 
tent of the grants of power, the court 
must place itself in the positicn of the 
men who framed and adopted the Con- 
stitution and inquire what they must 
have understood to be the meaning and 
scope of those grants, that when a power 
is conferred to legislate on a particular 
topic it is important, in determining the 
scope of the power, to have regard toj- 
what is ordinarily treated as embraced 
within that topic in legislative practice|. 
and particularly in the legislative prac- 
tice of the State which has conferred 
that power, that the object of doing so is 
emphatically not to seek a pattern to 
which a due exercise of the power must 
conform, but to ascertain the general 
conception involved in the words of the 
Act, and finally, that Parliament must be’ 
presumed to have had Indian legislative 
practice in mind and, unless the context 
otherwise clearly requires, not to have 
conferred a legislative power intended to 
be interpreted in a sense not understood 
by those to whom the Act was to apply. 


30. The view expressed in Gannon 
Dunkerley (AIR 1958 SC 560) that the 
words “sale of goods” in Entry 48 must 
be interpreted in the sense which they 
bear in the Sale of Goods Act, 1930 and 
that the meaning of those words should 
not be left to fluctuate with the defini- 
tien of ‘sale’ in laws relating to sales of 
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goods which might be in force for the 
time being may, with respect, bear fur- 
ther consideration but that may have to 
await a more suitable occasion. It will 
then be necessary to examine whether 
the words “sale of goods” which occur 
in Entry 48 should not be construed so 
as to extend the competence of the le- 
gislature to enacting laws in respect of 
matters which might be unknown in 
1935 when the Government of India Act 
was passed but which may have come 
‘into existence later, as a result of a social 
and economic evolution. In Attorney 
General v. Edison Telephone Company 
of London, (1880) 6 QBD 244 a question 
arose whether the Edison .Telephone 
Company London, infringed by installa- 
tion of telephones, the exclusive privilege 
of transmitting telegrams which was 
conferred upon the Postmaster-General 
under an Act of 1869. The decision de- 
pended on the meaning of the word 
“tel@graph” in the Acts of 1863 and 1869. 
The company contended that since tele- 
phones were unknown at the time when 
those Acts were passed, the definition of 
‘telegraph’ could not comprehend ‘tele- 
phones’, That contention was negatived 
by an English Court. In the Regulation 
and Control of Radio Communication in 
Canada. In re 1932 AC 304 a similar 
question arose as to whether “broad- 
casting” was covered by the expression 
` “telegraph and other works and under- 
takings” in S. 92 (10) (a) of the Constitu- 
tion Act of 1867. The Privy Council an- 
swered the question in the affirmative 
and was apparently not impressed by 
the contention that broadcasting was not 
known as a means of communication at 
the time when the Constitution Act was 
passed. 
principle that if after the enactment of 
a legislation, new facts and situations 
arise which could not have been in the 
contemplation of the legislature, statu- 
tory provisions can justifiably be applied 
to those facts and situations so long as 
the words of the statute are in a broad 
sense capable of containing them. This 
principle, according to the view expres- 
sed in Gannon Dunkerley (AIR 1958 SC 
560) did not apply to the interpretation 
of Entry 48, a view which in our opinion 
is capable of further scrutiny. It is, how- 
ever, unnecessary in these appeals to in- 
vestigate the matter any further because, 
the position which emerges after putting 
on the words of Entry 48 the same mean- 
ing which those words bear in the Sale of 


Goods Act, 1930 is that in order to con- 
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These decisions proceed on the - 
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stitute a sale, it is necessary that there 
should be an agreement between the 
parties. In otker words, the effect of the 
construction which the Court put on the 


. Words cf Entry 48 in ‘Gannon Dunkerley 


is that a sale is necessarily a consensual 
transaction and if the parties have no 
volition or option to bargain, there can 
be no sale. For the present purposes, 
this view may be assumed to reflect the 
correct legal position but even so, the 
transactions which are the subject-matter 
of these appeals will amount to sales. 


31. Applying the ratio of Gannon 
Dunkerley (AIR 1958 SC 560) the true 
question for decision, therefore, is whe- 
ther in the context of the Control Orders 
issued by the Government of West Ben- 
gel for regulat-ng the supply and distri- 
bution of cement, the transactions under 
which the appellant supplied cement to 
persons whe were issued permits by the 
authorities to obtain the commodity from 
the appellant, involved an element of 
volition or consensuality. If they did, 
the transactions would amount to sales, 
but not otherwise. It is undeniable that 
under para. 2 of the West Bengal Order 
of 1948, which we have for convenience 
designated as the Cement Control Order, 
no person can dispose of or agree to dis- 
pose of any cement except in accordance 
with the conditions contained in a 
written order of the Director of Con- 
sumer Goods oz the authorities specified 
in that paragraph, That is a limitation on 
the dealer’s right to supply cement. Cor- 
respondingly by paragraph 3, no person 
can acquire or agree to acquire cement 
from any perscn except in accordance 
with the conditions contained in a written 
order ‘of the Director of Consumer 
Goods or the authorities specified in that 
paragraph. That is a limitation on the 
consumer’s right to obtain cement. Para- 
graph 4 puts a restriction on the price 
which a dealer may charge for the com- 
modity by provw.ding that no person shall 
sell cement at a price higher than the 
notified price. Paragraph 8 imposes on 
the dealer the obligation to supply cement 
by providing ‘that no person or stockist 
who has any stock of cement in his pos- 
session and to whom a written order has 
been issued uncer para. 2 shall-refuse te 
sell the same at a price not exceeding 
the notified price. A person who con- 
travenes the provisions of the Cement 
Control Order :s punishable under S. 6 
of the West Bengal Cement Control Act, 


1948 with imprisonment for a term which 
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may extend to three years or with fine 
or with both. 


32. These limitations. on the nomial’ 


right of dealers and. consumers to ‘supply 
and obtain the goods, the obligations im- 
posed on the parties and the penalttes 
prescribed by the Control Order do not, 
in our opinion, militate against the posi- 
tion that eventually, the parties must be 
deemed to heve completed the transac- 


tions under an agreement by which œe. 


party bound itself to supply the stated 
quantity of gcods to the other at a prce 
not higher than the notified price’ and 
the other party consented to accept the 
goods on the terms and conditions men- 
tioned in the permit or the order of 
allotment issued in its favour by the 
concerned authority. Offer and accept- 
ance need noz always be in an elemen- 
tary. form, ncr- indeed does the Law of 
Contract or of Sale of Goods require that 
consent to a contract must be express. 
It ig commonplace that offer and accent- 
ance can be spelt out from the conduct 
of the. parties which’ covers not only 


their acts but omissions as well. Inde2d, 
on occasions silence can be more 
eloquent than eloquence itself. Just as 


correspondence between the parties can 
constitute or disclose an offer and ac- 
ceptance, so can their conduct. 
because, law does not require offer end 
acceptance to conform to any set pattern 
or formula, 

33. In order, therefore, to determ-ne 
. whether there was any agreement or 
consensuality between the parties, we 
must have regard to their conduct at or 
about the time when the goods changed 
hands. In the first place, it is not obli- 
gatory on a trader to deal in cement nor 
on any one to acquire it. The primary 
fact, 
“Ithe trader tc deal in an essential com- 
‘\modity is volitional. Such volition car- 
ries with it the willingness to trade in 
the commodity strictly on the terms of 
Control Orders, The consumer too, who 
is under no legal compulsion to acquire 
or possess cement, decides as a matter 
of his volition to obtain it on the terms 
of the permit or the order of. allotmənt 
issued in his favour. That brings the 
two parties together, one of whom is 
willing to supply the essential commocity 
and the other to receive it. When’ the 
allottee presents his permit to the dsa- 
ler, he signifies his willingness to obtain 
the commodicy from the dealer on the 
terms stated in the permit. His conduct 
reflects his zonsent. And when, upon 
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This is . 


therefore, is that the decision of - 
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acts upon it, he impliedly agrees to 
supply the commodity to the allotteee on 
the terms by which he has voluntarily 
bound himself to trade in the commo- 


. dity. His conduct too reflects his con- 
= sent, 


Thus, though ‘both parties are 
bound to comply with the legal require- 
ments governing the transaction, they 
agree as between themselves to enter 
into the transaction on statutory terms, 
one agreeing to supply the commodity to 
the other on those terms and the other 
agreeing to accept it from him on the 
very terms. It is therefore not correct 
to say that the transactions between the 
appellant and the allottees are not con- 
sensual. ` They, with their free consent, 
agreed to enter into the transactions. 


34. We are also of the opinion that 
though the terms of the transaction are 
mostly predetermined by law, it cannot 
be said that there is no area at all in 
which there is no scope for the parties 
to bargain. The West Bengal Cement 
Control Act,. 1948 empowers the Govern- 
ment by S. 3 to regulate or control the 
prices at which cement may be purchased 
or sold. The Cement Control Order, 1948 . 
provides by paragraph 4 that no person 
shall sell cement at a “higher than 
notified - price”, leaving_it open to the 
parties to charge and pay a price which 
is less than the notified price, the noti- 
fied price being the maximum price 
which may lawfully be charged. Para- 
graph 8 of the Order points in the same 
direction by providing that no dealer 
who has a stock of cement in his pos- 
session shall refuse to sell the same “at 
a price not exceeding the notified price”, 
leaving it open to him to charze a lesser 
price, which the allottee would’ be only 
too agreeable to pay. Paragraph 8 fur- 
ther provides that the dealer shall deliver 
the cement “within a reasonable time” 
after the payment of price. Evidently, 
within the bounds of reasonableness, it 
would be open to the parties to fix the 
time of delivery. Paragraph B-A which 
confers on the allottee the right to ask 
for weighment of goods also shows that 
he may reject the goods on the ground 
that they are short in weight just as in- 
deed, he would have the undoubted right 
to reject them on the ground that they 
are not of the requisite quality. The 
circumstance that in these areas, though 
minimal, the parties to the transactions 
have the freedom to bargain militates 
against the view that the transactions 
are not consensual. 
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35. While on this aspect, we may use- 
fully draw attention to two important 
decisions of this Court, the first of which 
is Indian Steel & Wire Products Ltd. v. 
State of Madras, (1968) 1 SCR 479: 
(AIR 1968 SC 478). The appellant there- 
in supplied certain 
_ various persons in Madras at the in- 
stance of the Steel Controller exercising 
powers under the Iron & Steel (Control 
of Production and Distribution) Order, 
1941. The State of Madras assessed the 
turnover of the appellant to sales-tax 
upon which, the appellant contended 
that the deliveries of steel products were 
made under compulsion of law since ‘it 
was the controller who determined the 
persons to whom the goods were to be 
supplied, the price at which they were 
to be supplied, the manner in which 
they were to be transported and the 
mode in which the payment of the price 
was to be made. Since every facet of the 
transaction was prescribed by the con- 
troller, so it was argued, there was no 
agreement between the parties and 
therefore the transaction could not be 
considered as a sale. Rejecting this con- 
tention, it was observed by Hegde, J., 
who spoke for the Constitution Bench, 
that though the controller fixed the base 
price of the steel products and determin- 
ed the buyers, the parties were still free 
to decide the other terms of the bargain, 
as for example, the time and date of 
delivery and the time and mode of pay- 
ment and therefore it could not be said 
that there was no agreement between the 
parties to sell and buy the goods. It was 
held that though the area within which 
it was possible for the parties to bargain 
was greatly relieved on account of the 
Iron and Steel Control Order, it was not 
correct to contend that because law im- 
poses restrictions on freedom of contract, 
there could be no contract at all. “So 
long as mutual assent is mot completely 
excluded in any dealing, in law it is a 
contract.” 


36. The second decision is reported 
in Andhra Sugar Ltd. v, State of Andhra 
Pradesh, (1968) 1 SCR 705: (AIR 1968 
SC 599), In that case, the occupier of a 
sugar factory had to buy sugarcane from 
cane-growers in conformity with the 
directions of the Cane Commissioner 
issued under the Andhra Pradesh (Regu- 
lation of Supply and Purchase) Act, 1961. 
Under S. 21 of that Act, sales and pur- 
chase of sugarcane were exempt from 


-tax under the Andhra Pradesh General 
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steel products , to: 


ALR 


Sales-tax Act, 1957,-but under S. 2 (1) 
of the Act of 1961, the State Govem- 
ment had power by notification to levy 
a tax ‘on the purchase of cane ‘required 
for use, consumption or sale in a sugar 
factory.” Various sugar factories in the 
State filed writ petitions under Art. 32 
of the Constitution challenging the vali- 
dity of S. 21 mainly on the ground that 
since they were compelled by law to buy 
cane from the cane-growers, their pur- 
chases were not made under agreements 
and were not taxable under Entry 54, 
List II of the Seventh Schedule to the 
Constitution having regard to the decision 
in Gannon Dunkerley (AIR 1958 SC 560). 
The writ petitions were decided by a 
Constitution Bench of this Court which 
delivereq its unanimous judgment 
through Bachawat, J. It is necessary in 
the first place to state that though it 
Was argued on behalf of the State Gov- 
ernment in that case that the occupier 
of the factory had some option of not 
buying the sugarcane from the grower 
and had some freedom of bargaining 
about the terms and conditions of the 
agreement, that point was not pursued 
any further and the writ petitions pro- 
ceeded on the basis that there was no 
option left for any bargain in the tran- 
saction, After referring to the definition 
of “contract of sale of goods” in S. 4 (1) 
ofthe Indian Sale of Goods Act, 1930, and 
the relevant provisions of the Contract 
Act relating to offer and acceptance, the 
Court observed that under S, 10 of the 
Contract Act, all agreements are con- 
tracts if they are made by the free con- 
sent of the parties competent to contract, 
for a lawful consideration and with a 
lewful object, and are not by the Act 
expressly declared to be void. Section 15 
of the Contract Act defines “consent” 
and S., 14 says that consent is said to be 
free when it is not caused by coercion, 
undue influence, fraud, misrepresen- 
tetion or mistake as defined in Ss. 15 to 
22. In the background of these provi- 
sions, the Court observed that the cane- 
grower in the factory zone was free to 
make or not to make am offer of sale of 
cane to the occupier of the factory, But 
if he made an offer, the occupier of the 
fectory was bound to accept it and the 
consent of the occupier not being caused 
by coercion, undue influence, fraud, mis- 
representation or mistake was “free con- 
sent” as defined in S. 14 of the Contract 
Act, even though he was obliged by law 
to enter into the agreement, “The com- 
pulsion of law is not coercion as defined 
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in S. 15 of the Act” and’ “in the eye of 
the -law, the agreement ‘is freely made.’ 

Since the parties were competent to con- 
tract, the agreement was made for a law- 
ful consideration and with a lawful’ ob- 


ject, the agreement was not void under: 


any provision of law and it was enforc- 
eable at law, the Court held that «the 
purchases of sugarcane were taxable by 
the State Legislature under Entry 54, 
List II of the Seventh Schedule of the 
Constitution, 


37. Strong reliance was placed by tke 
factory owners in- Andhra Sugars (AIR 
1968 SC 599) cn the majority judgment 
of Kapur and Shah, JJ. in New Inda 
Sugar Mills Ltd. v. Commr, of Sales-tax, 
(AIR 1963 SC 1207) to which we must 
refer here. ‘The “admitted course of 
dealing” betwean the parties in that case 
was that the Governments of various 
consuming States used to intimate to the 
Sugar Controller of India, from time <o 
time, their requirements of sugar ard 
similarly, the factory owners used 70 
send to the Sugar Controller of India 
statements of stocks of sugar held by 
them, On a ccnsideration of the requests 
received from the State Governments 
and the statements of stock received 
from the factcries, the Sugar Controller 
used to make allotment of sugar, The 
allotment order wag addressed: by the 
Sugar Controller to the factory owner 
directing him to supply sugar to the 
State Government in question in accori-. 
ance with the despatch instructions re- 
ceived from the competent officer of the 
State Government. A copy of the allct- 
ment order was simultaneously sent to 
to the State Government concerned, on 
receipt of which the competent authority 
of the State Government sent to the fac- 
tory concerne¢ detailed instructions abcut 
-the destinations to which the sugar was 
to be despatched as also the quantit-es 
of sugar to be despatched to each plaze. 
The Madras Government which, under 
this arrangement, received its quota of 
sugar from the New India Sugar Mi-ls, 
also laid down the procedure of pay- 
ment. The Paina High Court having held 
that the supply of sugar by the Mills to 
the Province of Madras was liable to be 
taxed under the Bihar Sales-tax Act, 
1947, the Mills filed an appeal to this 
Court which was decided by a Bench of 
three learned Judges. Kapur and 
Shah, JJ. held that since the mills were 
compelled to carry out the directions of 
the Controller and since they had no 
volition in the matter of supply of sugar 
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to the State. 6f Madras, there was no 
offer by them to the State Government 
and no acceptance by the latter. Shah, J., 
speaking for the majority observed that 
a contract of sale between the seller 
and the buyer is a pre-requisite to a sale 
and since there wag no such contract, the 
tramsaction in question which the Bihar 
Sales-tax authorities sought to tax was 
not exigible to sales-tax. 


38. Hidayatullah, J. who delivered 
a dissenting opinion observed after re- 
viewing the position both umder the 
English and the Indian law, that though 
it was true that consent makes a con- 
tract of sale, such consent “may be ex- 
press or implied and it cannot be said 
that unless the offer and acceptance are 
there in an elementary form, there can 
be no taxable sale.” Taking the view 
that on obtaining the necessary permit, 
the sugar mills on the one hand and the 
Government of .Madras on the other 
agreed to “sel and “purchase” sugar 
could admit of no doubt, the learned 
Judge said that when the Province of 
Madrag after receiving the permit, tele- 
graphed instructions to despatch sugar 
amd the mills despatched it, “a contract 
emerged and consent must be implied 
on both sides though not expressed ante- 
cedently to the permit”, The Controller 
brought the seller and the purchaser 
together, gave them permission to sup- 
ply and receive sugar leading thereby 
to an implied contract of sale between 
the parties. The learned Judge accepted 
that there was an .element of compulsion 
in both selling and buying, perhaps more 
for the supplier than for the receiver, 
but, according to him, “a compelled sale 
is nevertheless a sale” and “sales often 
take place without volition of a party”. 
The learned Judge summed up the 
matter pithily thus: “So long as the 
parties trade under controls at fixed price 
and accept these as any other law of the 
realm because they must, the contract is 
at the fixed price both sides having or ; 
deemed to have agreed to such a price. 
Consent under the law of contract need 
not be express, it can be implied..,...The 
present is just another example of an 
implied contract with an implied offer 
and implied acceptance by the parties.” 
Adverting to the construction of the 
Legislative Entry 48 of List II, VII Sche- 
dule to the Government of India Act, 
1935, the learned Judge observed that 


the entry had to be interpreted in a 
liberal spirit and not cut down by nar- 


< case.” 
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row technical considerations. “The entry 
in other words should not be shorn of all 
its content to leave a mere husk af legis- 
lative power, For the purposes cf legis- 
lation such ag on sales-tax it is only 
necessary to see whether there is a sale, 
express or implied....... The entry has its 
meaning and within its meaning here is 
a plenary power. Ifa sale express or 
‘implied is found to exist then the tax 
‘must follow.” 


39. We are of the opinion that the 
true position in law is as is set 
out in the’ dissenting judgment of 
Hidayatullah, J., and that, the view ex- 
pressed by Kapur amd Shah, JJ. in. the 
majority judgment, with difference, 
cannot be considered as good law. 
Bachawat. J. in Andhra Sugars, (1968) 1 
SCR 705: (AIR 1968 SC 599) was, with 
respect, right in cautioning that the 
majority judgment of Kapur and Shah, JJ. 
in New India Sugar Mills (AIR 1363 SC 
1207) “should not be treated as an autho- 
rity for the proposition that there can 
be no contract of sale under compulsion 
of a statute.” (Pages 715-716) (of SCR): 
(at p. 606 of AIR). Rather than saying 
_ that, in view of the growing uncertainty 
of the true legal position on the question, 
we are constrained to say, namely, that 
the majority judgment in New india 
Sugar Mills (AIR 1963 SC 1207) is mot 
good law, Bachawat, J. preferred to ad- 
opt the not unfamiliar manner of confin- 
ing the majority decision to “the special 
facts of that case.” 


40. The majority judgment ir New 
India Sugar Mills (1963) Supp (2) SCR 
459 : (AIR 1963 SC 1207) is based pre- 
dominantly on the decision of this Court 
in Gannon Dunkerley to which we have 
referred at length in another context. 
In fact, Shah, J. observes at page 469 
(of SCR): (at p. 1212 of ATR) of the re- 
port after discussnig the judgment in 
Gannon Dunkerley that “the ratia deci- 
dendi of that decision must govern this 
The decision in Gannon Dun- 
kerley (AIR 1958 SC 560) really turned 
on a different point, the question fot 
consideration therein being whether the 
value of the materials used in the execu- 
tion of building contracts could be in- 
cluded within the taxable turnover of 
the company. It was contended on 
behalf of the company that the 
power of the Madras Legislature to im- 
pose a tax on sales under Entry 48, 
List It of Schedule VII of the Govern- 
ment of India Act, 1935 did not extend 
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to imposing a tax on the value of mate- 
vials used in construction. works, as there 
was no transection of sale in respect of 
those goods, and that the provisions in- 
troduced in the Madras General Sales- 


-tax Act, 1939, by the Madras General 


Sales-tax (Amendment) Act, 1947, autho- 
rising the imposition of such tax ‘were 
ultra vires. Venkatarama Aiyar, J. posed 
the question thus: “The sole question 
for determination in this appeal is whe- 
ther the provisions of the Madras Gene- 
ral Sales-tax Act are ultra vires, in so 
far ag they seek to impose a tax on the 
supply of materials in execution of 
works contract treating it as a sale of 
goods by the contractor,.....”, The Court 
accepted that building materials were 
‘goods’ and limited the inquiry to whe- 
ther there was “a sale of those materials 
within the meaning of that word in 
Entry 48.” Reference was then made to 
Benjamin on Sale in which it is said 
that in order to constitute a ‘sale’, four 
elements must concur: ‘(1) Parties com- 
petent to contract; (2) mutual assént; (3) 
a thing, the absolute cr general property 
in which is transferred from the seller 
to the buyer; and (4) a price in money 
paid or promised.” (Vide 8th Edn. 
p. 3). On the strength of thig statement 
and on a consideration of the provisions 
of the Contrect Act and the Sale of 
Goods Act, 1930, it was concluded that 
“according to the law both of England 
and of India, in order to constitute g sale 
it is necessary that there should be an 


agreement between the parties for the 
purpose of transferring title to goods”. 
The Court then proceeded to examine 


the true nature of a building contract 
and held: 


“It has been already stated that, both 
under the common law and the statute 
law relating to sale of goods in England 
and in India, to constitute a transaction 
of sale there should be an agreement, 
express or implied, relating to goods to 
be completed by passing of title in those 
goods, It is of the essence of this concept 
that both the agreement and the sale 
should relate to the same subject-matter. 
Where the goods delivered under the 
contract are not the goods contracted for, 
the purchaser has got a right to reject 
them, or to accept them and claim. 
damages for breach of warranty. Under 
the law, therefore, there cannot be an 
agreement relating to one kind of pro- 
perty and ‘a sale as regards another, We 
are accordingly of opinion that on the 
true interpretation of the expression 
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‘sale of goods’ there must be an agree~ 
ment between the parties for the sale of 


the very goods in which eventually pzo- | 


perty passes, In a building contract, the 


agreement be:ween the parties is that, 
the contractor should construct a build- 


ee jority Judges in 
tained in the agreement, and in conside- | ust as the majority ges 


ing according to the specificatins con~ 


vation therefor receive payment as pzo~ 
vided therein, and as wili , Yesently be 
shown there is in such an agreement 
neither a contract to sell the materials 
used in the construction, mor does p70< 
perty pass therein as movables., It is 
therefore impossible to maintain that 
there is implicit in a building contract 
a sale of materials as understood in 
law.” (pages 413-414) (of 1959 SCR 373)a 
{at p 573 of AIR 1958 SC 560), 


_ The final conclusion on the point involv~ 


. agreemen*; 


<<} 


ed in the appeal was expressed thvga 


"To sum up, the expression ‘sale of 
goods’ in Entry 48 is a nomen juris, its 
essential ‘ingredients being an agreement 
to sell movables for a price and pro- 
perty passing therein pursuant to that 
In a building contract which 
is, as in the present case, one, entire 


- and indivisible — and that is its norm, 


there is ‘no sale of goods, and it ig not 
within the competence of the Provincial 
Legislature under Entry 48 to impose a 
tax on the supply of the materials used 
in such a cofitract treating it as a sale.” 
(pages 425-425) (of SCR) : (at p. 577 of 
AIR). 

Thus, the two reasons given by che 
Court in support of its conclusion were, 
firstly, that in a building contract there 
Wag no agreement, express or implied, to 
sell ‘goods’ and secondly, that property 


in the building materials does not pass. 


in the materials regarded as ‘goods’ but 
it passes aspart of immovat%e property, 
In’ New India Sugar Mills, the commo- 
dity with which the Court was concerr.ed 
was sugar and was delivered as sugar 
just as in the instant case the commodity 
with which we are concerned is cement 
which was delivered as cement. That 
meets the first reason in Gannon Dtn- 
kerley. As regards the second, it is quite 
clear that the tax was demanded af-er 
the commodity had changed hands or 
putting it in the words of the Sale of 


. Goods law, afier property in it had pas- 


sed, With great respect therefore, the 
majority in New India Sugar Mills was 


` in error in saying that- “the ratio dei- 


dendi of that decision (Gannon Dunker- 
ley) must govern this case.” The ques« 
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tion before us which was the very ques- 
tion involved in New India Sugar Mills 
viz, whether a transaction effected in 
accordance with the obligatory terms of 
a statute can amount to a ‘sale’ did not 
arise in Gannon Dunkerley, 


New India Sugar Mills, (AIR 1963 SC 
1207) applied to the case before them the 


‘ratio of Gannon Dunkerley, (AIR 1958 SC ' 


560}, the Court in the latter case applied 
the ratio of the House of Lords decision 
fin Kirkness v. John Hudson & Co, Ltd., 
1955 AC 696 observing categorically 
that “the decision fn Kirkness must 
be held to conclude the matter” (p. 412) 
(of 1959 SCR 379) ; (at p. 573 of AIR 
1958 SC 560), We think it necessary to 
lay particular emphasis on this aspect 
because it shows how the question for 
decision in Gannon Dunkerley was basi- 
cally different from the question in New 
India Sugar Mills or in the appeals be- 
fore us: In Kirkmesss, railway wagons 
belonging to.the respondent company 
were taken over by the Transport Com- 
mission compulsorily in exercise of the 
powers conferred by S. 29 of the Trans- ` 
port Act, 1947, and compensation was“ 
paid therefor, The question was whether 
this amount was liable to income-tax on 
the footing of sale of the wagons by the 
company. ‘The contention on behalf of 
the revenue was that compulsory acqui- 
sition being treated as sale under the 
English law, the taking over of the. 
wagons and payment of compensation 
therefor must also be regarded as sale 
for purpose of income-tax and therefore, 
the company -was liable to a balancing 
charge under 8.17 of the income-tax 
Act, 1945. The-case turned on the mean- 
ing of. the word ‘sale’ for the purposes 
of the Excess Profits Tax Legislation and 
the Income-tax Act, 1945 (8 & 9 Geo, 6, 
c.32). Lord Morton in his dissenting 
speech found it “impossible to say that 
the only construction which can fairly 
be given to the word ‘sold’ in S, 17 (1) (a) 
of the .Income-tax Act, 1945, is to limit 
it to a transaction in which the element 
of mutual assent is present.” But the 
majority of the House came to a differ- 
ent conclusion, and held that the ele- 
ment of bargain was essential to consti- 
tute a sale, and to describe compulsory 
taking over of property as a sale was a 
misuse of that word. We are not con- 
cerned in these appeals with ‘compul- 
sory acquisition’ of goods nor indeed, 
was the Court concerned with it in Gan- 
non Dunkerley. The majority in New 


a 
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India Sugar Mills‘ was right in saying 
that the decision in Kirkness and the 
“observations made therein have little 
relevance in determining the limits of 
the legislative power of the Provincial 
legislature under' the Government of 
India Act, 1935, and the imterpretation 
of statutes enacted in exercise of that 


.. power.” In fact, if we may say so with 


‘great respect, the ‘observation in Gannon 


Dunkerley that the decision. in Kirxness 
concluded the question before the Court 
seems to us somewhat wide of the mark. 
Since _Kirkness involved an altogether 
different point, we would have avoided 
referring to it but the reliance upon it 
in Gennon Dunkerley may lead to a mis~« 
understanding regarding its. true ratio 
which needs to 'be clarified, Besides 
Kirkness has been referred to in various 
décisions and has! been considered as an 
authority for apparently conflicting pro~ 
positions, which too made it necessary 
to understand the: decision in a proper 
perspective, 


42. It ig not the decision in Kirkness 


(1955 AC 696) but another English deci- 


. Sion which may with advantage be 


‘noticed. That is! the decision of the 


Court of Appeal in Ridge Nominees Ltd. 
v. Inland Revenue Commrs., 1952 Ch 


376. The question in that case was ` 


whether a:transfer of shares executed 
under S. 209 of the Companies Act, 1948 
on behalf of a stockholder who declined 
to accept the offer of purchase was re- 
quired to be stamped as a transfer on 
sale. Under S. 209, the transferee com= 
pany was entitled im certain circum= 
stances to give a, notice to a dissenting 
shareholder that it desired to acquire his 
shares. Upon such notice being given, 
the transferee company became entitled 
to acquire the shares of thé dissenting 
shareholder at a particular price. If the 
dissenting shareholder did not transfer 
the shares, then sub-s, (3) provided for 
the exectition of a transfer on behalf of 
the shareholder by ‘a person appointed 
by the transferee company. In the First 
Schedule to the Stamp Act, 1891 was in- 
cluded the item “Conveyance or transfer 
on sale of any property......". In the light 
of this entry umder which stamp duty 
was payable, the question which the 
Court had to consider was whether a 
transfer éxecuted on behalf of a dissent- 
ing shareholder was-a “transfer on šale” 

The answer depended upon whether 
there could be a sale even though the 
essential element !of mutual assent’ was 
totally absent, Lord Evershed” M. R, ob- 
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served in his judgment thet what the 
Companies Act had done, by the machi- 
nery it had created, was thet in truth it 
brought into being a transection . which 
ex facie in all its essential characteris< 
tics and effect was a transfer on sale, 
Donovan L, J. in his concurring judg- 
ment said that when the legislature by 
S. 209 of the Companies Act empowered 
the transferee company.to appoint, an 
agent on behalf.of a dissenting share- 
holder for the purpose of executing a 
transfer of his shares against a price to 
be paid to the transferor company and 
held in trust for the dissenting share- 
holder, it was clearly ignoring his dis- 
sent and putting him in the same posi< 
tion as if he had assented, For the pur- 
pose of considering whether the transac< 
tion amounted to a sale, one must, ac- 
cording to the learned Judge, regard the 
dissent of the shareholder ag overridden 
by an assent which the statute imposed 
upon: him, fictional though it may be. 
Danckwerts L, J., so by a concurring 
judgment, said- that a sale may not al- 
ways require the consensual element 
and that there may, in truth, be a com- 
pulsory sale of property in which the 
owner is compelled to part with his pro- 
perty for a price, against his will 


43. We will proceed to refer to the 
other decisions of this Court bearing an 
the .point under discussisn. In Stace of 
Rajasthan v, Karam Chand . Thapper 
& Bros, Ltd, (1969) 1 SCR 861: (AIR 
1969 SC 343) the respordent-assessee 
which was registered as a dealer under 
the Rajasthan Sales-tax Act, 1954, en~ 
tered into a contract with the Equitable 
Coal Company under which it acquired 
monopoly rights to supply coal in Rajasa 
than as an agent of the Coal Company, 
The respondent supplied coal to the State 
of Rajasthan under an agreement with 
it and that transaction was included in 
the respondent’s. turnover by the Sales~ 
tax Officer, Jaipur. The High Court of 
Rajasthan allowed the respondent’s writ 
petition against the order of assessment 
on the ground, inter alia, that the sup- 
ply of coal by the respondent to the 
State of Rajasthan did not constitute 
sale as the supply was controlled by a 
statutory order, namely the Colliery 
Control Order, 1945, In appeal to this 
Court by the State of Rajasthan, it was 
held that under the Colliery Control 
Order, coal could be supplied under a 


contract and the effect of the Control 
Order was only to superimpose upon 
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the agreement between the parties the 
rate fixed by the Control Order. The 
_ four elements required to constitute a 
sale, namely,’ “competency of parties, 
mutual assent of the parties, passing of 
property in the goods supplied to the 
purchaser, and lastly, payment or pro- 
mise of payment of price were all pre- 
sent to render the turnover liable to 
sales-tax. Shah, J. who spoke for the 
Court relied upon the judgments in 
Indian Steel and Wire Products, (AIR 
1968 SC 478: and Andhra Sugar, (AIR 
1968 SC 599) observing that in those zwo 
cases the Court had held that “when 
goods, supply of which is controlled by 
statutory orders, are delivered purstant 
to a contract of sale, the principle of 
the case in M/s New India Sugar Mills 


Ltd. case {AIR 1963 SC 1207) has 
No application.” The Court distin- 
guished the decision in New India 


Sugar Mills on the ground that it was 
founded on a different principle since 
the conditior. requiring mutual assen; of 
the parties was lacking in that case. 

44. In Ckhitter Mal Narain Das v. 
Commr. of Sales-tax, (1971) 1 SCR €71: 
(AIR 1970 SC 2000) the appellants who 
were dealers in foodgrains supplied to 
the Regional Food Controller diverse 
quantities of wheat in compliance with 
the provisions of the U. P. Wheat Pro- 
curement (Levy) Order, 1959. The High 
Court held in a reference made tc it 
under the Sales-tax Act that the tran- 
saction amounted to sale and was exigi- 
ble to sales-tax. In appeal to this Court 
it was held by a Bench consisting of 
Shah and Hegde, JJ. that cl. 3 of the 
U. P, ‘Procurement (Levy) Order, 1959 
sets up a. machinery for compulsory ac- 
quisition by the State Government of 
stocks of wheat belonging to the licens- 
ed dealers, that the order contains a 
bald injunction to supply wheat of the 
specified quantity day after day, thet it 
did mot envisage any consensual arrange- 
ment and that the order did not even 
require the State Government to enter 
into am informal contract with the sup- 
Plier. Delivering the judgment of the 
Bench, Shah, J. observed that the tran- 
saction in which an obligation to supply 
goods ig imposed, and which does not 
involve an obligation to enter into a 
contract, cannot be called a ‘sale’, even 
if the person supplying goods is declar- 
ed entitled to the value of goods which 
is determined in the prescribed. manner. 
It was observed that the decision in 
Indian Steel & Wire Products (AIR 1968 
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SC 478) does not justify the view that 
even if the liberty of contract in relation 
to the fundamentals of the transaction 
is completely excluded, a transaction of 
supply of goods pursuant to directions 
issued under a Control Order may be 
regarded as a sale. This decision is clear- 
ly distinguishable since the provisions of 
the Wheat Procurement Order were. 
construed by the Court,as being in the 
nature of compulsory acquisition of pro- 
perty, obliging the dealer to supply 
wheat from day to day. Cases of com- 


“pulsory acquisition of property by the 


State stand on a different footing since 
there is no question in such cases of 
offer and acceptamce nor of consent, ei- 
ther express or implied, 

45. We would, however, like to clarify 
that . though compulsory acquisition of 
property would exclude the element of 
mutual assent which is vital to a sale, 
the learned Judges were, with respect, 
not right in heldng in Chitter Mal 
(AIR .1970 SC 2000) that even if in res- 
pect of the place of delivery and the 
place of payment of price, there could.. 


be a consensual arrangement. the tran-j`- ` 


saction will’ not amount to a sale|’ 
(p. 677) (of SCR) : (at page 2004 of ATR). 
The true position in law is as stated 
above, namely, that so long as mutual 
assent, express or implied, is not totally 
excluded the transaction will amount to 
a sale. The ultimate decision in Chitter 
Mal can be justified only on the view 
that cl. 3 of the Wheat Procurement 
Order envisages compulsory acquisition 
of wheat by the State Government from 
the licensed dealer, Viewed from this 
angle, we cannot endorse the Court's cri- 
ticism of the Full Bench decision of the 
Allahabad High Court in Commr., Sales- 
tax, U.P. v. Ram Bilas Ram Gopal, AIR 
1970 All 518 which held while construing 
cl. 3 that so long as there was ‘freedom 
to bargain in some areas the transaction 
could amount to a sale though effected 
under compulsion of a statute. Looking 
at the scheme of the U. P, Wheat Pro- 
curement Order, particularly cl. 3 there- 
of, this Court in Chitter Mal seems to 
have concluded that the transaction was, 
in truth and substance, in the nature of 
compulsory acquisition, with no real 
freedom to bargain in any area, Shah, J. 
expressed the Court’s interpretation of 
cl. 3 in no uncertain terms by saying 
that “it did not envisage any consensual 
arrangement. 
46. In Salar Jung Sugar Mills Ltd. v. 

State of Mysore, (1972) 2 SCR 228: (AIR. 
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1972 SC 87), which was decided by 
a Bench of seven learned Judges, the ap- 
pellants were subjected to levy of tax 
on purchase of sugarcane after the inclu- 
sion of sugarcane in the Third Schedule 
to the Mysore Sales-tax Act, 1957, They 
challenged the levy on the ground that 
on account of the Central and State Con- 
trol Orders applicable to the transaction, 
there was no mutual assent between 
‘them, and the growers of sugarcane in 
regard to supply of sugarcane ‘by the 
latter and since there was no purchase 
and sale of sugarcane, they Were not 
dealers within the meaning of S. 2 (k) 
of the Mysore Sales Tax Act. Afier re- 
ferring to the cases which we have con- 
-sidered above, it was held by the Court 
that the-decisions relating +o ‘compul- 
sory sales’ establish that statutory orders 
regulating the supply and distribution of 
goods do not absolutely impinge on the 
freedom of contract, In spite of the fact 
that under the relevant Control Orders 
the parties, the minimum price and the 
minimum quantity of supply were deter- 
mined or regulated, the Court held that 
~ the Control Orders left to the parties 
the option in regard to a ‘higher auan- 
tity than was stipulated in the Orders, 
a higher price than the minimum as also 
the form and manner of payment. A 
factory could reject goods after inspec- 
tion which indicated not only freedom 
in the formation but also in the per- 
formance of the contract. A combination 
of all these factors, according to Ray J. 
who spoke for a unanimous Court, indi- 
cated with unerring accuracy that the 
parties entered into agreement with 
mutual assent and with volition for trans- 
fer of goods in consideration of price. 
The transactions were accordingly held 
as amounting to sales within the mean- 
ing of S. 2 (t) of the Mysore Sales Tax 
Act. In-coming to this conclusion the 
Court relied on the statement in Benja- 
min on Sale, 6th Edn. page 68 that 
though a contract of sale requires mutual 
assent, “The assent need not as a general 
rule be express” and that, it may be 
implieq from the language of or conduct 
of parties and indeed it may even be in- 
ferred from the silence on the part of 
parties in certain casés. As an instance, 
the Court referred to the common case 
of a person buying rationed articles from 
a ration shop. ‘The parties, the price, the 
shop, the supply and the acceptance of 
goods in accordance with the provisions 
of the Ration Order are all regulated.” 
All the same, ‘said the Caurt, wher the 
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customer presents the ration card to the 
shopkeeper, the shopkeeper delivers the 
rationed articles, the customer accepts 
the articles and pays their pee “there 
is indisputably a sale.” 


47. In State of Tamil Nadu v. Cement 
Distributors Private Ltd. (1973) 2 SCR 
1019: (AIR 1973 SC 668), the principal 
question which arose for decision was 
whether producers who supvlied cement 
to the State Trading Corporation or its 
agents in gunny bags in pursuance of 
the directions given by the Government 
were liabie to pay sales tax on the turn- 
over relating to the price of gunny bags. 
In some of the connected appeals the 
question also arose whether the selling 
agents of the S-ate Trading Corporation 
were liable to pay sales tax in respect of 
the price of the gunny bags in which 
they sold cemert to the consumers. As 
regards the question whether the trans- 
actions between producers and the State 
Trading Corporation in so far as the 
supply of cement was concerned amcunt- 
ed to sales within the meaning o3 the 
Madras General Sales Tax Act, 1959, 
Hegde J. who szoke for the three-Ji udge 
Bench observed that there was ‘no dis- 
pute’ that those transactiors could not 
amount to sales in view of the Cement 
Control Order, 1958. On the question 
whether the gunny bags, in which the 
cement was supplied, can be considered 
to have been sold it was observed that 
there was ‘no dispute’ that if the price of 
gunny bags was held to have been wholly 
controlled, then the supply of gunny 
bags also could not be considered as 
sales. This position was held to have been 
concluded by the decisions in New India 
Sugar Mills Lid (AIR 1963 SC 1207) 
and Chitter Mal Narain Das (AIR 1970 
SC 2000). The cnly question which the 
Court considered was whether, in fact, 
the price of the gunny bags in which 
cement was supplied to the State Trad- 
ing Corporation was controlled by the 
Cement Control Order of 1958. On that 
question it was held that since the Cen- 
tral Government had fixed the actual 
price of the gunny bags alsc, the supply 
of gunny bags did not amount to sales, 
In the first place; the decision proceeds 
on a concession in so far es the supply 
of cement is concerned as is shown by 
the statement that there was ‘no dis- 
pute’ that ‘the same cannot be consider~ 
ed as sales. As regards the other gues- 
tion concerning gunny bags, the Court 
did not allow the Advocate-General of 
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Tamil Nadu to contend that since, under 
Cl. 6 (4) of the Cement Control Order 
the Central Government could have fixed 
the maximum and not the actual price 
of gunny bags, there was scope for bar- 
gaining between. the parties. That ques- 
tion not having been raised in the High 
Court or in the eppeal memo filed in this 
Court and.the Central Government not 
having put in ifs appearance in this 
Court, permission was declined to raise 
the question. Thus the decision is not 
an authority fcr the proposition for 
which the appellant contends, Besides 
the judgment rests partly on the decision 
in New India Sugar Mills (AIR 1963 
SC 1207) which we have dissented from 
and partly on Chitter Mal which, by 
reason of the ‘compulsory acquisition’ 
inferred therein, was distinguishable. 


48. In Oil and Natural Gas Commis- 
sion v. State of Bihar, (1977) 1 SCR 354: 
(AIR 1976 SC 2678) a three-Judge Bench 
speaking through Ray C. J. held, follow-. 
ing the judgmert in Salar Jung Sugar 
Mills Ltd., that the supplies of crude oil 
by the Oil and Natural Gas Commission 
to a refinery of the Indian Oil Corpora- 
tion amounted to sales, even though the 
supplies were made pursuant to the di- 
rections and orders of the Central Gov- 
ernment and tha Commission had nea 
volition in the matter. Law presumes 
assent of parties, it was observed, when 
there is transfer of goods from one party 
to the other. 


49. This re’sume’ of cases, long as 
it is, may yet kear highlighting the true 
principle underlying the decisions of this 
Court which have taken the view thaf 
a transaction which is effected in com- 
pliance with the obligatory terms of ¢€ 
statute may nevertheless be a sale in the 
eye of a law. The Indian Contract Act 
which was. passed in 1872 contained pro- 
visions inits seventh Chapter comprising 
Ss. 76 to 123 relating to sale of goods 
which were repealed ‘on the enactment of 
a comprehensive Jaw of sale of goods ir 
1930. The Contract Act drew inspiratior 
from the English law of contract whick 
is almost entirely the creation of Eng- 
lish courts and whose growth is mark- 
ed by features which are peculiar to the 
social and economic history of England 
Historically, the English law of contract 
is largely founded upon the action or: 
the case for assumpsit, where the essence 
of the matter was the undertaking. The 
necessity for acceptance of the under- 
taking or the promise led the earlier 
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writers on legal theories to lay particu- 


lar emphasis on the consensual nature of 


contractual obligations. It was out of the 
importance which political philosophers 
the eighteenth century gave .to 
human liberty that the doctrine was 
evolved that every person should be free 
to pursue his own interest in the way he 


thinks best and therefore law ought to . 


give effect to the will of the parties as 
expressed in their . agreement. Adam 
Smith in his famous work on “The 
Wealth of Nations” propounded in 1776 
the view that the freedom of contract 
must as far as possible be left unimpair- 
ed. Gradually, as would appear from 
Friedmann’s. statement in Law in a 
Changing Society (1959), Ch, 4 freedom 
of contract — the freedom to contract 
on whatever terms might seem most ad- 
vantageous to the individual — became 
a cornerstone of nineteenth century lais- 
sez faire economics. Champions of indivi- 
dualist social philosophy who protested 
against legal and social restrictions in 
order to advance the: policies of expan- 
sion and exploitation pursued by indus- 
try and commerce won their battle and 
‘freedom of contract was one of the tro- 
phies of victory’ (see Anson’s Law of 
Contract, 23rd Edn. page 3). The freedom 
and sanctity of contract thus became 
“the necessary instruments of laissez- 
faire, and it was the function of the 
courts to foster the one and to vindicate 
the other. Where a man sowed, there he 
should be able to reap”. (See Cheshire 
and Fifoot’s Law of Contract, &th Edn. 
page 19). It'is significant that the maxim 
itself — laissez faire, laissez passer — 
which derived from eighteenth century 


‘France has been commonly attributed to 


Gournay, at first a merchant and later 
one of the intendants of commerce and 
a friend of Turgot. Turgot attributes the 
phrase laissez-nous faire to another mer- 
chant, Legendre, who is said to have 
used it in impressing upon Colbert the 
desire on the part of the mercantile 
community for non-interference by the 
state, When Colbert asked a meeting of 
French businessmen what the state 
might do to assist them, Legendre point- . 
edly replied, “laissez-nous faire’. The 

underlying assumption of the laissez faire 
doctrine turns on an optimistic view of 
the nature of the universe and on the 
conception of a ‘natural order’ or system 
of economic harmonies which will pre- 
vail and work out to mankind’s advant- 
age in the absence of positive regulation. 
(See Interational Encyclopaedia. of the 
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Social Sciences, 1968 Edition. edited by 
David L. Sills, Vol. 8, page 546 and En- 
eyclopaedia of: the Social Sciences edited 
ee ie R. A. Seligman, Vol. IX, pages 
5-16 


50. Towards the close of the nine- 
teenth century it came to be realised 
tkat private enterprise, in order to be 
socially just, had to ensure economic 
equality. 

“The very freedom of contract with 
its corollary, the freedom to compete, 
was merging into the freedom tp com- 
© bine;, and in the last resort competiticn 
‘and combination were incompatible. In- 
dividualism was yielding to monopoly, 
where strange things might well be dore 
-in the name of liberty. The twentieth 
century has seen its progressive erosion 
on the one hand by opposed theory and 
on the other by conflicting practice. The 
background of; the law, social, political 
and economic, : has changed. Laisser-faire 
as an ideal has been supplanted by ‘so- 
cial security’; ‘and social security sug- 
gests status rather than contract. The 
‘State may thus compel persons to make 
contracts, as where, by a series of Road 
Traffic Acts from 1930 to 1960, a motorist 
must insure against third party risks; it 
may, as by the Rent Restriction Acts, 
prevent one party to a contract from en- 
forcing his rights under it; or it may 
empower a tribunal either to reduce or 
to increase the rent payable under a 
lease. In many instances a statute pre- 
scribes the contents of the contract, The 
Moneylenders Act 1927, dictates the 
terms of any loan caught by its provi- 
sions; the Carriage of Goods by Sea Act 
1924, contains six pages of rules to be 
incorporated in every contract for ‘the 
„carriage of goods by sea from any port 
in Great Britain or Northern Ireland 
to any other port; the Hire-Purchase 
Act 1965, inserts into hire-purchase con- 
tracts a number of terms which the par- 
ties are forbidden to. exclude; successive 
Landlord and Tenant Acts from 1927 to 
1954 contain provisions expressed to 

apply ‘notwithstanding any agreement 
to the contrary’. The erosion of contract 
by statute continues briskly; and there 
are no immediate signs of a reaction.” 

(Cheshire and Fifoot’s Law of Contract, 
8th Edn. pages ' 21-22). 


In the words of Anson, 


“Freedom of contract is a reasonable 
social ideal only to the extent that equa- 
lity of bargaining power between con- 
tracting parties‘ can be assumed, and no 
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injury is done to.the economic interests 
of the’ community at; large. In the more 
complicated social and industrial condi- 
tions of a ccllectivist society. it has ceas- 
ed to have much idealistic attraction. It 
is now realised that ecénomic equality 
often does rot exist in any real sense, 
and that incividual interests have to be 
made to subserve those of the commu- 
nity, Hence there has been a fundamen- 
tal change both in our social outlook 
and in the policy of the legislature to- 
wards contrect, and the law today inter- 
feres at numerous points with the free- 
dom of the parties to make what contract 
they -like......... 


“This intervention is especially neces- 
sary today when rost contracts entered 
into by ordinary people are not the re-- 
sult of individual negotiation. It is not 
possible for a private person to settle the 
terms of his agreement with the British 
Railways Board or with the local electri- 


. city authority, The ‘standard form’ con- 


tract. is the rule. He must either accept 
the terms of this contract in toto, or go 
without. Since, however, it is not feasi- 
ble to deprive oneself of such necessary 
services, the individual is compelled to 
accept on those terms. In view of this 
fact, it is quite clear that freedom of 
contract is row largely an illusion.” 
(Anson’s Law of Contract, 28rd Edn, 
pages 3-4), 

51. Anson is perhaps over-optimistic 
in saying that there has been a funda- 
mental change in social outlook and in 
the legislative policy towards contract. 
Anyway, with the high ideals of the Pre- < 
amble and tke directive principles of our 
Constitution there has to be such a 
fundamental change in judicial outlook. f 
Instances givan in Cheshire and Anson 
have their parallels in India too, where- 
in freedom of contract has largely be- 
come an illusion. The policy of our Par- 
liament in regard to contracts, including 
those involved in sale of goods, has still 
to reflect recognition of the necessity for 
a change, which could be done by a suit- 
able modificetion of the definition of 
‘sale’ of goods. . 

52. It all began with the reliance in 
Gannon Dunkerley, 1959 SCR 379 (pages 
396-398): (AIR 1958 SC 560 at p. 566) on 
the statemen: in the 8th Edition (1950) 
of Benjamin on Sale that to constitute 
a valid sale there must be a concurrence 
of. four elements, one of which is 'mu- 
tual assent’. That statement is a repro< 
duction of what. the celebrated author . 
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had said in the 2nd and last edition pre- 
pared by himself in. 1873. The majority 
judgment in New’ India Sugar Mills, 
1963 Supp’ (2) SCR 459 (page 467): (AIR- 
1963 SC 1207 at. p: 1211) also derives sus- 
tenance from the same passage in Benja- 
min’s 8th edition. But as observed by 
Hidayatullah J, in his dissenting judg- 
ment in that’ case, consent may be ex- 
press or implied and offer and accept— 
ance need not be in an elementary form 
(page 510). It is interesting that the 
General Editor of the 1974 edition of 
‘Benjamin’s Sale of Goods’ says in the 
preface that the editors decided to pro- 
duce an entirely new work partly be- 
cause commercial institutions, modes of 


transport and of payment, forms of con- . 


tract, types of goods, market areas anë 
marketing methods, and the extent oz 
legislative and governmental regulatior 
and intervention, had changed consider- 
ably since 1868, when the Ist edition ot 
the book was published. The formulations 
in Benjamin’s 2nd Edition relating to the 
conditions of a valid ‘sale’ of goods: 
which are reprcduced in the 8th edition 
evidently require modification in the 
light of regulatory measures of socia 
control. Hidayatullah J., in his minority 
judgment referred to above struck the 
mew path; and Bachawat J. who spoke 
for the Court in Andhra Sugars (AIE 
1968 SC 599) went a step ahead bz 
declaring that “the contract is a contrac 
of sale and purchase of cane, though the 
buyer is obliged to give his assent unde- 
compulsion of a statute” (page 716) (o£ 
SCR): (At p. 6035 of AIR), The concept œŒ 
freedom of contract, as observed br 
Hegde J. in Indian Steel and Wire Pro- 
ducts (AIR 1968 SC 478), has undergon2 
a great deal of change even in thos 
countries where it was considered as on2 
of the ‘basic economic requirements of 1 
democratic life (p. 490). Thus, in Ridge 
Nominees Ltd. (1952 Ch 376), the Count 
of Appeal. while rejecting the argumert 
that there was no sale because the essem- 
tial element of mutual assent was lack- 
ing, held that the dissent of the share 
holder was overriden by an assent whica 
the statute imposed on him, fictionel 
though it may be, that a sale may nco 
always require the consensual elemert 
mentioned in Benjamin on Sale, 8th Ed~ 
tion, page 2, and that there may in truta 
be a compulsory sale of property witn 
which the owner is.compelled to part fcr 
a price against his will (pages 405-409}. 


Decisions in cases of ‘compulsory acqu~ 


sition’, where such acquisition is patert 


Vishnu Agencies v. Commr, Tax Officer 


{Prs, 52-54] S. C. 471. 


as in Kirkness, 1955 AC 696 or is infer- 
red as in Chitter Mal (AIR 1970 SC 2000) 

fall in a separate and distinct class, The 
observations of Lord Reid in Kirkness 

that ‘sale’ is a nomen juris — the name 

of a particular consensual contract — 

have therefore to be understood in the 
context in which they were made, name- 

ly, that compulsory acquisition cannot 

amount to sale. In Gannon Dunkerley 

(AIR 1958 SC 560), Venkatarama Aiyar 

J, was influenced largely by these ob- 

servations (see pages 411, 412 and 425). 
(of SCR): (at p. 577 of AIR) and by: the 

definition of ‘sale’ in Benjamin’s 8th edi- 
tion, Gannon Dunkerley involved an al- 

together different point and is not an au- 

thority for the proposition that there 

cannot at all be a contract of sale if: 
the parties to a transaction are obliged 

to comply with the terms of a statute. 

Since we are putting in a nutshell what 

we have discussed earlier, we would like 
to reiterate in the interest of uniformity 
and certainty of law that, with great de- 

ference the majority decision in New 

India Sugar Mills (AIR 1968 SC 1207) 
is not good law. The true legal position 

is as is stated in the minority judgment 

in that case and in Indian Steel and Wire 
Products (AIR 1968 SC' 478), Andhra 
Sugars (AIR, 1968 SC 599), Salar Jung 
Sugar Mills (AIR 1972 SC 87) and Oil 

and Natural Gas Commission (AIR 1976 

SC 2478). To the extent to which Cement 
Distributors Pvt. Ltd. (AIR 1973 SC 
668) is inconsistent with these judgments, 

it is also, with respect, not good law, 


` 53. The conclusion which therefore, 
emerges is that the transactions between]. 
the appellant, M/s. Vishnu Agencies 
(Pvt.) Ltd. and the allottees are sales 
within the meaning of S. 2 (g) of the 
Bengal Finance’ (Sales Tax) Act, 1941. 
For the same reasons, transactions be- 
tween the growers and procuring agents 
as also those between the rice-millers on 
one hand and the wholesalers or retail- 
ers on the other are sales within the 
meaning of S. 2 (n) of the Andkra Pra- 
desh General Sales Tax Act, 1657. The 
turnover is accordingly exigible to sales 
tax or purchase tax as the case may be, 


54, The appeals are accordingly dis- 
missed with costs, with one hearing fee, 


Appeals dismissed, 


ee 


472 S. C. : [Prs. 1-2] Abdul Latif v. State of U. P, (Fazal Ali J.) 


AIR 1978 SUPREME COURT: 472 
(From: Alababad)* 


S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. - 


Abdul Latif and others, Appellants v. 
State of Uttar Pradesh, Respondent. 

Criminal Appeal No. 376 of 1974, D/- 
of 24-1-1978. 

Criminal FP. C. (i898), Ss. 428 and 

540 — High Court’s refusal to take ad- 
ditional evidence or to summon witnesses 
— Interference by Supreme Court in ap- 
peal by speciai leave (Constitution of 
‘India, Art. 136). - 


Finding of High Court that the evidence 
of any -witness is not necessary for a just 
decision of the case is a finding of fact 
and unless there is some substantial error 
in the judgment of the High Court, the 
Supreme Court would not interfere in 


special leave. (Para 2} 
Anno: AIR Commentaries: Criminal 
P. C. (1898), (6th Edn.), S., 428 N. 16, 


- S. 540 N. 
Edn.), Art. 136 N, 10-A 


M/s. R. K. Garg, S.C. Agarwal and 
Shiv Pujan Singh. Advocates, for Ap- 
pellants; Mr. D., P. Uniyal, Sr. Advocate 
(Mr. O. P. Rana; Advocate with him) for 
Respondent. i 


S. MURTAZA. FAZAL ALI, J.:— This 
is an appeal by Special Leave 
confined only to the question, whe- 
ther Section 428 read with S. 540 of 
the old Cr. P. C. was applicable to the 
facts of this .case. The appeal is directed 
against the judgment of the High Court 

—of Allahabad by which the convictions of 
the appellants under various sections of 
the Penal Code have been upheld by the 
High Court. The main, convictions against 
the appellants were under S. 302/149 and 
201/149 I. P. C. All the appellants were 
sentenced to life imprisonment and vari- 
ous terms of imprisonment under various 
sections. It is not necessary for us to give 
a narrative of the prosecution case, be- 
cause in view of the limited nature of the 
leave, we have to deal only with the 
question as to how far the High Court 
was justified in rejecting the oral prayer 
of the appellants for taking additional evi- 
dence or examining some witnesses, who 
were not examined by the prosecution. it 
appears that on the night of 31st July, 


*(Criminal Appeal No. 300 of 1970, D/- 
13-12-1973 (AIL)) 
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2; Constitution of India, (nd: 


A.L RB. 


1967 the appellants variously armed en- 
tered the house of Khan Mohammad, the 
husband of P.W, 1 Jamila, and assaulted 
him with various sharp zutting instru- 
ments. Thereafter his body was taken 
away by accused and was later recovered 
from a river where it was found. to have 
been cut into pieces. The defence was 
that the appellants were falsely implicat- 
ed due to enmity. 


2. The central evidence in this case 
consisted of testimony of P. W. 1 Jamila, 
the wife of the deceased, P. W. 3 Nazeer 
(father of the deceased} and P. W. 4 
Sughara, (mother-in-law of the deceased). 
One of the main grievances, which was 
made before the High Court by the coun- 
sel for the appellant, was that P. W. 
Dhannu, the brother of the deceased and 
Zinat, sister of Jamila though very mate- 
rial witnesses, were not examined by the 
Sessions Judge. It.was prayed before the 
High Court that it should examine these 
witnesses under S. 540 read with S. 428 
of the Code of Criminal Procedure. There 
is no doubt that S. 428 confers power on 
the High Court to take additional evi- 
dence in suitable cases, Section 540 fur- 
ther gives a power to the High Court to 
summon witnesses, whose evidence it 
thinks necessary for the just decision of 
the case. There can be no doubt that both 
Dhannu and Zinat were also close rela- 
tions of the deceased and their evidence 
would have been branded as almost simi~ 
lar to the evidence of P.Ws. 1, 3 and 4, 
that is to say interested witnesses. It was 
not a case where there were some inde- 
pendent witnesses, who hed seen the oc- 
currence and were deliberately suppress- 
ed by the prosecution. The sheet anchor 
of the argument of the appellant consist- 
ed of the affidavits filed by Zinat on 
27-1-1968 and by Dhannu on 12-7-1969 
in which they have averred that six of 
the appellants including Abdul Latif had 
not participated in the occurrence at all. 
It is common ground that in the affida- 
vits while the aforesaid averments were 
made both Zinat and Dhannu did not 
allege that they were not examined by 
the police or that the statements. taken 
down by the police were wrongly record- 
ed or that they had made no statement 
before the police supporting the prosecu- 
tion case. In these circumstances, there- 
fore, we feel that their evidence was not 
very material and would not help in pro- 
ving the case. The High Court after con- 
sidering the circumstances and facts of 
the case has given a clear finding that the 
evidence of these witnesses was not 
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necessary for a just decision of the case. 
This is a finding of fact which has b2en 
arrived at by the High Court. on the 
relevant material before it and un_ess 
there is some substantial error in the 
judgment ofthe High Court, this Ccurt 
would not interfere in special leave. 
Moreover the High Court has pointed out 
that so far as Dhannu was concerned 
there is clear evidence of P. W. 1 Jamila 
to the effect that after the occurrence he 
was colluding with the accused and became 
fnimical to P. W. 1 and her family ir se 
much so that. the P. W. 1 had to make 
some alterations in the house for her 
safety. In the interest of justice we have 
perused the statements of Dhannu and 
Zinat, recorded by the police on 1-8-1967 
and we find that they had fully support- 
ed the prosecution case in their state- 
ments before the police. It is obv:ous 
that even if these witnesses were allowed 
to be examired by the High Court and 
had deposed in favour of the accused, 
they would nave been confronted with 


the previous statement made before the. 


police, whick would have rendered their 
testimony wholly contradictory and dis- 


crepant, Thus their ‘examination in the 


High Court would not have served any 
useful purpose but would have amounted 
to an exercise in futility. For these rea- 
sons, therefore, we are satisfied that the 
High Court was right in rejecting the 
oral prayer of. the appellant for summon- 
ing Dhannu and Zinat. 


3. Secondly it was argued by Mr. 
Garg that there appears to have been 
some delay in lodging the F. I. R. and 
the constabl2, Ramgopal for taking the 
F. I. R. to the Superintendent of Police 
from the Police Station, should have been 
examined. It would have been better, if 
Ramigopal would have been examined be- 
fore the Session’s Court but his aon- 


examination does not put the prosecution . 


case out of Court and in our opinion his 
evidence wes not necessary for the just 
decision of the case. The learned counsel 
for the appellant cited some decisions of 


this Court spelling out the cireumstences’ 
under which the High Court should exer-. 


cise its discretion under S. 540 Cr. P. C. 
We have gone through these decisions 
and fully agree with the principles laid 
down by these cases which hold tha: the 
main test is to determine whether the 
evidence is necessary for the just deci- 
sion of the case. In our opinion the High 
Court has rejected the prayer of the ac- 
cused after being fully alive to the princi- 
ples laid dcwn by the Court,. 


Kamlaprasad v. Spg., Wyg. & Mig. Co. (K. Iyer J.) 


[Prs. 1-2] S. C. 473 


4. For these reasons, therefore, we 
are clearly of the opinion that there is 
no error of law in the judgment of the 
High Court so as to justify any interfe- 
rence. The result is that the appeal fails 
and is accordingly dismissed. The appel- 
lants. who are on bail will now surren- 
der and serve out the remaining period 
of the sentence imposed. 


Appeal dismissed. - 


' AIR 1978 SUPREME COURT 473 
(From: Bombay) 
V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. _ 

Kamlaprasad, Appellant v. The Central 
India Spg., Wvg. & Mfg. Co. Ltd. and 
another, Respondents. 

Civil Appeal No. 1338(L) of 1971, 
12-1-1978. 

Industrial Disputes Act (1947), Sch. 2 
Item 3—Dismissal of workman for mis- 
conduct — Appeal to Supreme Court — 
Subject-matter involving only one work- 


D/- 


man and alieged misconduct not so serious - - 
labour . `. 


— Order of dismissal upset by 
court but upheld by Industrial Court and - 
High Court — On suggestion being made 
by Supreme Court respondent agreed to 
pay appellant a sum of Rs. 10,000/- as ex 
gratia payment and appeal disposed of 
accordingly, : (Paras 1, 2) 

Anno: AIR Manual (8rd Edition) I. D. 
Act Sch. 2 Item 3 N. 3, 


KRISHNA IYER, J. (We heard the 
appeal to some extent but at an inter- 
mediate point felt thag the subject-matter. 
involved only one workman and the 
alleged misconduct resulting in dis- 
missal was not so serious, although he} 
was dismissed by the Management and 
his dismissal though upset by the labour 
court was reversed by the Industrial 
Court and challenged unsuccessfully in 
the High Court. On a suggestion from us, 
counsel for the Management, Mr. Bobde 
agreed that the respondent would pay 
the appellant a sum of Rs. 10,000/- within 
one month from_ today as an ex gratia 
payment, 

2. The costs which we direct the res- 
pondent to pay the appellant, the appeal 
being one regarding a single workman 
will be assessed at Rs. 2,000/-. With these 
directions, we dispose of the ‘appeal. 

Order accordingly. 


BV/BV/A527/78/MVI j: 








+ Dj/-, 24-1-1978. 


474 S. C. [Prs. 1:3] K. C. P.E Assoen., Madřas ¥. K. c. P. Ltd. (K. Iyer J.) 


AIR 1978 SUPREME COURT 474 
(From: (1969) 2 Liab, L. J. 817 (Mad) ) 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


K. C. P. Employees’ Association, Mad- 
ras, Appellant v. The Management of 
K. C. P. Ltd. and others etc., Respondents. 


Civil Appeal Nos, 2142-2143 of 1970, 


' (A) Payment of Bonus Act (21 of 1965), 
S. 3 Proviso — Three business adventur- 
es in different places owned by a Com- 
pany — Separate Balance Sheet and Pro- 
fit and Loss Accounts maintained — Pro- 
viso to S. 3 is attracted —- Workmen of 
unit C, W. which was faring ill finan- 
cially unlike other:two sister units held 
could not claim bonus on basis of a single 
establishment. (1969) 2 Lab LJ 817 (Mad) 
Affirmed; (1971) 3 SCR 629, Distinguished 
(Para 4) 
` Anno: AIR Manual (8rd Edn.) Payment 
of Bonus Act, S. 3, N. 1 


(B) Interpretation of Statutes — Indus- 
trial Law — Benefit of doubt. 


` In Industrial Law, interpreted and ap- 
. plied in the perspective of Part IV of the 
Constitution, the benefit of reasonable 
doubt on law and facts, if there be such 
doubt, must go to the weaker section, 
labour, (Para 5) 


Cases Referred: Paras 
(1971) 3 SCR 629 4 


Mr. M. K. Ramamurthi. Sr. Advocate 
(M/s. M. P. Dhar and Vineet Kumar, Ad- 
vocates with him) ‘for Appellant; Mr. 
V. M. Tarkunde, Sr. Advocate (Mr. Nau- 
nit Lal. Advocate with him) (for No. 1) 
and Mr. B. P. Singh Advocate (for No. 2) 
tor Respondents. , 

(R. 3.in C. A, 2142 and Rr, 
©. A. 2143/70 Ex parte). 


Chronological 


3-6 in 


V. R. KRISHNA IYER, J.:— Affirming 
fudgments need not; speak elaborately, 
and so, in these two' appeals where we do 

. not disagree with the High Court, only a 
brief statement of reasons is called for. 


2. The subject-matter is a bonus dis- 
pute. between the management-respondent 
and the workmen union revolving. round 
the applicability of the proviso to S. 3 of 
the Payment of Bonus Act, 1965 (here- 
inafter referred to as the Act) for the 
years 1964-65 and 1365-66, 
sketch of the facts 


BV/BV/A592/78/MVJ 


A thumbnail 


A. LE. 

‘The K. C. P. Limited, a public limited 
company, carries on three business adven- 
tures, viz, manufacture of . sugar, of 
cement and of heavy engineering machi- 
nery. The concerned factories are in 
three different places in South India and 
employ workmen, on different terms in 
three different units. We are directly con- 
cerned with the engineering unit known 
as the Central Workshop run at Tiru- 
vottiyur, Madras. When the Payment of 
Bonus Act. 1965 came into force the work- 
men of this unit, which was financially 
faring ill unlike the other two sister units, 
demanded bonus on the footing that the 
three different undertakings must he 
treated as one composite establishment 
and on the basis of the overall prefits. 
bonus must be reckoned as provided in 
the Act. ‘The respondents demurred on 
the -ground that the Central Workshop 
was a separate undertaking to which the 


proviso to Section 3 applied and con- 
sequently the claim for bonus on the 
basis of a single establishment was un- 
tenably over-ambitious. Although the 


concerned unit was perhaps a losing pro- 
position for the relevant years, (we do 
not know for certain) the ‘Tribunal up~ 
held the claim of the workmen -for both 
the years, but the two awards were chal- 
lenged, by Writ Petition, in the High 
Court. The award relating to 1964-65 was 
upheld by a Single Judge of the High 
Court who took the view that since all 
the three units, though divergent and 
located in different places, were owned 


_by the same company and, therefore, 


without more, were covered iby the main 
part of S. 3 and the proviso stood repel- 
led. Two other questions, which had en= 


gaged the attenticr of the Tri- 
bunal, were scantily dealt with, 
the findings, if one may call 


them so, being adverse to the workmen. 
The management duly carried an appeal 
before a Division Bench of that Court 
which also called up and heard the writ 
Petition against the award relating to the 
year 1965-66. Both the awards were set 
aside, the holdings on the substantial 
points being adverse to the workmen, 
However, certain fcllow-up inquiry 
had to be done by the Tribunal 
to correct errors, for which limi 
ted purpose there was a direction by the 
High Court. The matter stood .at that 
stage and the two appeals in this Court 
are aimed against the decision of the 
Division Bench of the High Court. 

3. The first point that appealed to the 
learned Single Judge, but failed before 
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the Division Bench, has admittedly no 
merit. in the light of this Court’s direct 
ruling. on the point. 


4. The scond point . urged by Shri 
M. K. Ramamurthy that the Central 
Workshop has had no ‘separate’ viable 
balancesheet and profit and loss accounts 
im respect o2-that undertaking, and that 
such fs the tinding of fact by the Tribu- 
nal, does: noi appeal to us. Nor is there 
life in the third limb of his argument 
that the respondent has failed to show 
that the Wcrkshon has not been treated 
as part of the comraon establishmenz for 
the purpose of computation of bonus. We 
agree with the appellate judgment that 
the provise is attracted. Separate balence- 
sheet and profit aid loss accounts have 
been prepar2d and maintained in the past 
and during the relevant years of accounting 
also, although there is much force in the 
contention that. they have not been pro- 
perly maintained. Some items which may 
help enhance the bonus have, peraaps, 
been omitted and the High Court is right 
in directing the Tribunal to re-encuire, 
rectify the balance-sheets and profit and 
loss accounts for the years in question 
‘taking, due note of the requirements of 
the Act as mentioned in the judgment of 
the Divisicn Bench vis-a-vis Central 
Workshop. We are in respectful azree- 
ment with the decision in Alloy Steel 
Project v. The Workmen (1971) 3 SCR 
629 but do not regard the ratio of that 
case as: applicable to the present case on 
the facts. ‘ 


5. In Industrial Law, interpreted 
and applied in the perspective of Part IV 
of the Constitution, the benefit of reason- 
able doubt on law and facts, if there be 
such doubt, must go to the weaker sec- 
tion, labour. The Tribunal will dispcse of 
the case making this compassionate ap- 
proach but without over-stepping the 
proved facts, correct the balarice-sheets 
and profit and loss accounts of the Cen- 
ral Workskop to the extent justified by 
the Act and the evidence and finisn the 
lis within three months of receipt o£ this 
order. The appeals are dismissed. No 
costs. 


Appeals dismissed, 


Ram Chander v. State of T. N. (K. Iyer J.) 


` {Prs. 1-2] S. C: 475 


AIR 1978 SUPREME COURT 475. 


"V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


Dr. Ram Chander Singh Sagar and 
another, Petitioners v. State of Tamil 
Nadu and another, Respondents, 


Transfer Petm. (Criminal) No. 40 of 
1977, D/- 23-1-1978. Ka 

Criminal P.C. (2 of 1974), S. 406 — . 
Power of Supreme Court to transfer cases - 
and appeals under — Scope. 


Section 406 comtemplates the transfer | 
of proceedings from one Court to 
another. It does not clothe the Court with. 
the power to transfer investigations from 
one police station to another in the coun- 
try simply because the first information 
or remand report is forwarded to a court. 
If the accused is directed to appear 
in a far-off court during investigatory 
stage it is for him to move that Court 
for appropriate orders. _ (Para 1) 


Anno: AIR Comm., Cr. P.C. (7th Edn.), 
S. 406, N. 1. 


M/s. D. P. Bhandare ` and N. S. Das | 
Bahl, Advocates, for Petitioners. ‘Mr.’ 
V. P. Raman,.A. G., Tamil Nadu (Mr. : 


A. V. Rangam Advocate 
Respondents. 


V. R. KRISHNA IYER, J.:— The 
Cr. P.C. clothes this Court with power 
under S. 406 to transfer a case or appeal 
from one High Court or a court subordi- 
nate to one High Court to another High 
Court or to a court subordinate thereto, 
But it does not clothe this Court with 
the power to transfer investigations from 
one police station to another in the coun- 
try simply because the first information 
or a remand report is forwarded to a 
court. The application before us stems 
from a misconception about the scope of 
S. 406. There is as yet no case pending 
before any court as has been made clear 
in the counter affidavit of the State of 
Tamil Nadu. In the light of this counter 
affidavit, nothing can be done except to 
dismiss this petition. - 

2. If the petitioners are being directed 
to appear in a far-off court during in- 
vestigatory stage it is for them to move 
that court for appopriate orders so that 
they may not be tormented by long 
traveľ or otherwise teased by judicial 
process. If justice is denied there are 
other redresses, not under S. 406, though 
it is unfortunate that the petitioners have 
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with him), for 
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not chosen to move that court to be ab- 
solved from appearance until- necessita- 


ted by the circumstances or the progress - 


of the investigation. To come to this 
Court directly seeking an order of trans- 
fer is travelling along the wrong street. 
We are sure that if the second petitioner 
is ailing, as is represented, and this fact 
is brought to the 
which has directed her appearance, just 
orders will be passed in case there is 
veracity behind the representation. We 
need hardly say courts should use their 
processes to the purpose of advancing 
justice, not to harass parties. Anyway, 
so far as the petition for transfer is con- 
cerned, there is no merit we can see 
and so we dismiss it. 

Petition dismissed. 





‘AIR, 1978 SUPREME COURT 476 
(From:— Bombay)* 


S. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ. 


Maharashtra State Textile Corporation 
Ltd., Appellant v. The Official Liquidator 
end others, Respondents. 


Civil Appeal No. 777 of 1975. D/- 4-1- 
1978. 


(A) Sick Textile Undertakings (Taking 
Over of Management) Act (72 of of 1972), 
£. 8-—Scope—Interiin Order dtd. 28-9-73 of 
Supreme Court — Interpretation — 
Comp. App. No. 4 of 1974 in Comp. Petn. 
No. 12 of 1965 D/- 27-2-1975, (Bom. at 
Nag), Reversed. 


It is manifest that though S. 8 does not 
eontain an absolute embargo on the con- 
tinuance of the proceedings it imposes an 
important condition for the continuance 
of the proceedings, namely, that the con- 
sent of the Central Government should 
b2 obtained. When the Supreme Court 
passed the interim order dated 28-9-1973 
in a writ petition challenging the validity 
oŭ the Act and allowed the liquidation 
proceedings to. continue it only meant 
that the proceedings should continue in 
accordance with law and if the 
lew enjoined any condition the same must 
be complied with. In view of the provi- 
sions of S. 8 the consent of the Central 
Government was necessary, so the order 


` *€Com. Appeal No. 4 of 1974 In Com. Petn. 
No. 12 of 4965, D/- 27-2-1975 (Bom. at 
Nag.}. ` 
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=“ 


M. S. T. Corpn. v. Official Liquidator 


notice of the Court: 


ALR. 


of the Supreme Court would be inter- 
preted as meaning that the proceedings 
could continue after the Official Liquida- 
tor obtained the consent of the Central 
Government under S. 8. The order passed 
by the Supreme Court did not give any 
free licence to the parties to act in dis- 
cbedience of the mandatory provisions of 
the Act and continue the proceedings 
without complying with the conditions 
enjoined by S. 8. In these circumstances, 
therefore, the inference is irresistible 
that without the consent of the Central 
Government the liquidation proceedings 
could not continue and the Company 
Judge was not legally justified in order- - 
ing the sale of the moveables without 
obtaining the sanction of the Central 
Government. Comp. App. No. 4 of 1974 
in Comp. Petn. No. 12 of 1965 D/- 27-2- 
1975 (Bom. at Nag.) Reversed, (Para 10) 

(B) Sick Textile Undertakings (Taking 
@ver of Management) Act (72 of 1972), 
S. 8 — Expression “Winding up” — In- 
terpretation. 

The words “winding up” must be given 
the widest possible amplitude in order to 
serve the purpose of the Act, namely, to 
control the proceedings of a textile com- 
pany which is in liquidation, by the Cen- 
tral Government. Whether the company 


- had been wound up or whether the pro- 


ceedings for the winding up cf the com- 
pany had been continuing would make 
no difference so far as the application 
oz Section 8 of the Act is concerned. 
(Para 11} 

(C) Sick Textile Undertakings (Nation- 
alisation) Act (57 of 1974), Ss. 2 (1) (a) 
and 35 — Statutory fiction in S. 2 (1) (a) 
— Duty of Court to give effect. Comp. 
App. 4 of 1974 in Comp. Petn. No. 12 of 
1965 D/- 27-2-1975 (Bom. at Nag.) Re- 
versed. 

The Act after being passed would, by 
virtue of its statutory fiction, take effect 
from the 1st day of April, 1974 and all 
proceedings taken after this day without 
the permission of the Central Govern- 
ment would become veid ab initio. 

(Para 13) 

It is manifest that even though the Act 
may have come into force on & later date 
tke statutory fiction contained in the Act 
must be fully given effect to by the 
Court even if the effect of the same is to 
nullify an order passed prior to the 
passing of the Act. Comp. App. No. 4 of 
1674 in Comp. Petn, No. 42 cf 1965 D/- 
27-2-1975 (Bom at Nag.) Reversed. 1952 
A. C. 109, ATR 1975 SC 164 Relied on. _ 

- ‘ Para 15) 
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Cases Referred: Chronological Paras 
AIR 1975 SC 164: 1975 Cri LJ 182 14 
1952 A. C. 109: (1951) 2 All E. R. 587 
East End Dwellings Co. v. Finsbury 
Borough Council 14 
Mr. S. N. Kacker, Sol, Gen. of India Mr 
T. V.S. N, Chari, for Appellant, M/s. M. K 
D. Namboodiry, 8. V. Deshpande and S 


Balakrishnan Advocate for No. t and 


Mr. P. R. Mridul, Sr. Advocate (Mr. Shiv 
Pujan Singh. Advocete with him) (for 
Nos. 2 & 3) for Respondents. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave turns upon the interpretation 
of an interim order passed by this Cour: 
on 28th September, 1973 in a Writ Peti- 
tion challenging the validity of the Sick 
Textile Undertakings (Taking Over of 
Management} Act, 1972 as also the im- 
pact of the Sick Textile Undertakings 
(Nationalisationi Act, 1974 on the pro~ 
ceedings taken in this case both befor3 
and after the passing of the interm order 
by this ‘Court. 


2. For short we shall refer to tha 
appellant Maharashtra State Textile Cor- 
poration as M.5.T.C., the Official Liqui- 
dator as O.L., the Sick Textile Undertak- 
ings (Taking Over of Management) Act cf 
1972 as the Management Act and in case 
of the Ordinarce which had preceded 
that Act as ths Management Ordinance. 
The Sick Textile Undertakings (Natione~ 
lisation) Act 1974 will be referred to <9 
the Nationalisacion Act. 

3. The point. involved lies within a 
very narrow ccmpass and the High Court 
appears to have travelled unnecessarily 
into the wealtn of details regarding the 
history of the proceedings and has enter- 
ed into meticulots details regarding tr.e 
provisions of the Acts concerned although 
for the purposes of this case it was neces- 
sary to refer only to a few provisions of 
the Management Act and the Nationalisa- 
tion . Act. 

4. In order to appreciate the point in 
controversy in the instant case it mey 
be necessary to give brief survey of the 
facts leading up. to the impugned order, 
The appellant -M.S.T.C. had taken a lease 
of the original company known as R. 3. 
Bansilal Abhir Chand Spinning and Wea- 
ing Mills (P) Ltd. Hinganghat (Mahara- 
shtra), By an order D/- 1-10-1965 the said 
company was ordered to be wound up and 
an Official Liquidator of the company 
was appointed On 3rd February, $957 
a lease for the running of the mill was 
taken by the Government of Maharasa- 
tra which was handed over to M.S.T.£, 
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for running the mill on behalf of tha 


State. At the time of taking over the ap- 


pellant M.S.T.C. did uot take possession 
of all the materials which it considered 
unnecessary as it did not want to pay 
higher compensation. Consequently seve- 
ral items were segregated and handed 
over to the O.L. but the rest of the assets 
were taken over by the appellant M.S. 
T.C. Some times in 1971 the Official 
Liquidator sold 16 lots of store items, out 
of which three lots were not taken deli- 
very of by the purchasers M/s Akash 
Traders who had to pay Rs. 67,000/-. We 
would like to mention here that we are 
not concerned with this item of three lots 
in the instant case and the equities of 
the same will have to be worked out be- 
tween the purchasers and the Official 
Liquidator. 


5. On 31-10-1972 the Management 
Ordinance was promulgated by the Presi- 
dent of India which was followed by the 
Management Act which was passed on 
31-12-1972, and was given retrospective 
operation with effect from 31-10-1972. 
In January, 1973 a writ petition was fil- 
ed in this Court challenging the constitu- 
tionality of the Management Act and 
while the writ petition was pending an 
interim order dated 28-9-1973 was pass- 
ed in the following terms: 


“Upon hearing counsel, the Court 
directed that maintenance of status quo 
shall continue pending disposal of the 
Writ Petition except that the liquidation 
proceedings will go on, but there will be 
no distribution of money amongst the 
ereditors or contributors until further 
orders”, 


6. On 16-11-1973 meetings were held 
before the Official Liquidator to consider 
the effect of the interim order and ulti- 
mately the Official Liquidator with the 
concurrence of the representatives of the 
erstwhile directors of the company decid~ 
ed that the assets of the company may 
be realised by the Official Liquidator. H. 
was further decided that- the three lots of 
which delivery was not taken by M/s 
Akash Traders ‘should be sold. In pursu- 
ance of this decision the Official Liqui- 
dator reported to the court for permis- 
sion to sell the three lots and the court 
granted the said permission as a result of 
which the said three lots were sold on 
14-2-1974 and~ were purchased by Raj 
Trading Company the second respondent. 


An appeal was filed against the order of .” a : 
the court dated 12-2-1974 to the Division '. . - 


Bench but the same was dismissed, 


2.3 
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7. Om 194-1974 another resort was 


made: by: the Official Liquidator for sale 


of certaim moveables as furniture, 
duplicating machine and machinery 
scrap) ete. The: Court: directed netice to 
the: Additional Government. Pleader on 


the- aforesaid report: of the: Official Liqui- 
dator. 


8. On 30th April, 1974 the appellant 
M:S:T.C. appeared anë wanted time for 
filing objections but no objecticns were 
filed and the Company Judge by its order 
dated 25th June, 1974 directed the Offi- 
cial Liquidator to. sell the aforemention- 

. ed' assets and’ realise the price thereon. 
_ No appeal against this order was filed by 
the appellant M.&T:C. On the 28ih June, 
1974 certair directions were sought by 
the Official’ Liquidator for approving the 
proposed purchasers which was granted. 
The. items. mentioned. above were sold for 
- Rs: 72;501/-.. On! 3-7-74 the Court accept- 
` edi the offer of : respondents. 2. ard 3 ang 
9 days Tater on 12-7-1974 the Court gran- 
ted. permission. for removal of the mate- 
rials by the purchasers, but. unfortunate- 
Ty. because: of some labour trouble the 
materials. could',not be taken. physical 
possession of by the purchasers. The ap- 
pellant. M.S.T.C- filed. an. appeal before 
the Division. Bench against the order of 
the Court directing, the sale of the arti- 
cles which was however dismissed by the 
Division Bench: of the Bombay High 
Court mainly on the ground that as this 
‘Court by virtue of its interim order dated 
28-9-1973 had authorised the sale of the 
articles the Court was. fully justified in 
ordering. the sale of those articles. It-is 
against this: order of the High Court that 
the appellant has come up in appeal by 
special leave... | 

9. This: is: therefore in a nut-shell the 
sequence of events. leading to the pas- 
sing of the impugned order passeé by the 
High: Court: deted 27-2-1975. We have 
heard counsel for the parties ard have 
also perused the judgement of the .High 
Court. and! we feel that the High Court 
has: not properly construed the interim 
order of this: Court: and was under an 
erroneous impression of law that this 
Court by its interim order had in fact 
authorisedi the sale which in law was in- 
valid. It:iscommon ground that at the time 
wher this:Court passed the -interim order 
dated: 28-9-1973 the Management Act 
1972 had already come into force. In the 
writ. petition in which the interim order 
of this: Court was passed the vires of 
The Management Act was challenged and 
it would appear from the reliefs sought 


‘ereditors or contributors 
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in the petition that’ there was an express 
prayer for suspending the provisions of 
the Act..Despite this fact this Court did 
not at all suspend any of the provisions 
of the Act. but merely allowed: the liqui- 
dation proceedings to go on and the only 
condition imposed was that-there would 
be no distribution of money amongst the 
until further 
orders. The High Court was of the view 
that the order of this Court directing the 
maintenance of status quo impliedly 
amounted to suspension o? the provisions 
of the Management Act. We are how- 
ever unable to agree with the interpreta- 
tion put upon the interim order by the 
High Court. 

10. Section 8 (1) of the Management 
Act runs thus: 

“No proceeding for the winding up of 

a textile comoany,’ within the meaning 
of this Act, shall lie in any Court or be 
continued whether by or under the 
supervision of any Court or voluntarily, 
except with the consent of the Central 
Government”, : 
Analysing this provision it is manifest 
that though the section does not contain 
an absolute embargo on the continuance 
of the proceedings it imposes an impor- 
tant condition for the continuance of the 
proceedings, ramely, that the consent of 
the Central Government. should be ob- 
tained. When this Court passed the in- 
terim order dated 28-9-1973 and allowed 
the liquidation proceedings to continue 
it only meant that the proceedings should 
continue’ in accordance with lew and if 
the law enjoined. any condition the same 
must be complied with. in view of the 
provisions, of S. 8 of the Management Act 
the consent o= the Central Government 
was necessary; so the order of this Court 
would be interpreted as meaning that the 
proceedings could continue after the 
Official Liquicator obtained the consent 
of the Central Government under S. 8 of 
the Management Act. The order passed 
by this Court did not. give any free 
licence to the parties to act in disobedi- 
ence of the mandatory provisions of the 
Act and contirue the proceedings without 
complying with the conditions enjoined 
by Section 8 of the Management Act. In 
these circumstances, therefore, the in- 
ference is irresistible that without the 
consent of the Central Government the 
liquidation proceedings ` could not con- 
tinue and the Company Judge was not 
legally justified in ordering the sale of 
the moveables without obtaining the san- 
ction of the Central Government, 
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11. It was however suggested on be- 
half of the respondents that S. 8 woulč 
have no applicetion to the facts of the 
present case. inasmuch as that sectior 
applied merély to proceedings for the 
winding up of < textile company. In the 
instant case, the company had already 
been wound up and the proceedings had 
however passed beyond the scope con- 
templated by S. 8 of the Management Act. 
“A delicate and ingenious distinction was 
sought to be drawn by counsel for the 
respondents between “the winding up” 
proceedings and the proceedings whick 
started after a company had been wound 
up. In our opinion, it is not possible tz 
construe the words “winding up” in suck 
a narrow sense as to defeat the very 
object of the Management Act. In our 
opinion, the words “winding up” mud 
be given the widest possible amplitude i7 
order to serve the purpose of the Ac. 
namely, to control the proceedings of = 
textile company which is in liquidation 
by the Central Government. Whether the 
company had keen wound upor whether 
the proceedings for the winding up c 
the company had been continuing woula 
make no difference so far as the appl 
cation of S. 8 of the Management Act i3 
concerned. In these circumstances, we are 
unable to accede to the argument pi: 
forward by the counse] for the respor~ 
dents. 


12. It was rightly submitted by cour- 
sel for the appellant that the High Cour: 
appears to have completely lost sight ci 
the effect of the Nationalisation Ac 
which had been given retrospective effect. 
In this conneztion cur attention wes 
drawn to S. 35 of the Nationalisation Act 
which runs thus: 


“No proceeding for the winding up af 
a textile company, the right, title and-in-~ 
terest in relation to the sick texti 
undertaking owned by which have ves- 
ted in the Nacional Textile Corporaticn 
under this Act cr for the appointment cf 
a receiver in respect of the business cf 
the sick textile undertaking shall lie or 
be proceeded with in any court exce=t 
with the cons2nt of the Central Goverr- 
ment”, 

This section reproduced the provisions -Ë 
S. 8 of the Management Act in a di 
ferent form. The Nationalisation Act w=s 
passed on 21-12-1974 and was given r=- 
trospective effect from 1-4-1974. Thus, -f 
the Act was to be properly construed the 
permission of the Company Judge given 
to the Official Liquidator to sell the 
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moveables would fall within the mischief 
‘of S. 35 of the Act. 


13. Section 2 (1) (a) of the Nationalisa- 
tion Act runs thus: 


“ “Appointed day” means the ‘1st day 
of April, 1974”. It is, therefore, clear that 
the Act after being passed would, by 
virtue of its statutory fiction, take effect 
from the Ist day of April, 1974 and all 
proceedings taken after this day without 
the permission of the Central Govern- 
ment would become void ab initio. The 
High Court seems to ‘have explained - 
away this aspect of the matter on the 
ground that as the 
was in fact passed after 
granted permission to sell, it could not 
affect the sale at all. We are of the 
opinion that the High Court was in error 
in not giving effect to the statutory fic- 
tion contained in section :2 (1) (a) of the 
Nationalisation Act. : 


14. In the case of East End Dwellings 
Co. Ltd. v. Finsbury Borough -Council 
1952 AC 109 Lord Asquith observed .as 
follows: 

“If you are bidden tc treat an imagi- 

nary state of affairs as real, you ‘must 
surely, unless prohibited from -doing so, 
also imagine as real the consequences 
and incidents which. if the putative state 
of affairs had in fact existed, must in- 
evitably have flowed from or accom- 
panied it. ........... Lhe Statute says that 
you must imagine a certain -state of af- 
fairs; it does mot say that shaving done 
so, you must cause or permit your ima- 
gination to boggle when ‘it comes to’ 
the inevitable corollaries of that state of 
affairs”, 
These observations were quoted with .ap- 
proval by this Court in the case of Mr. 
Boucher Pierre Audre v. Supdt., Central 
Jail, Tihar, New Delhi AIR 1975 SC 164 
where Bhagwati, J. speaking for the 
Court observed as follows: (at p. 166). 

“It is now well settled law that where 
a legal fiction is created, full effect :must 
be given to it and it should be carried 
to its logical conclusion”. 

15. In view of the decision of this 
Court it is manifest that even though 
the Nationalisation Act may have come 
into force on a latter date the statutory 
fiction contained in the Act must be ful- 
ly given effect to by the Court even if 
the effect of the same is to nullify an 
order passed prior to the passing of ‘the 


the Court shad 


` Act. For these reasons, therefore, ‘we are 


clearly of the opinion that the express 
provisions of S. 35 clearly voided the-sale 


Nationalisetion Act-. 
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which took place under orders of the 
Company Judge after the Act would be 
deemed to have, come into force. 

16. Thus whichever way we look at 
this case the position is clear that the 
order by which the articles were sold was 
void in law and completely destitute of 
any legal effect.: The interim order pass- 
ed by this Court on 28-9-1973 could not 
have had the effect of authorising the 
sale which was void under the statute. 
For these reasons, therefore, the observa- 
tions of the High Court while interpret- 
ing the interim order of this Court which 
may be: extracted thus: 

“In other. words, the Supreme Court by 
its interim order has suspended the 
operation of S. 8 of the Management Act, 
but subject to the provisions that the 
vesting in management and the posses- 
sion of the respective parties. will be 
preserved undisturbed”. 

_ are uncalled for as they are based on a 
misconstruction of the interim order pass- 
ed by this Court. 

17. For the reasons given above the 
appeal is allowed, the order of the High 
Court is set aside and the sale held by 
the Official Liquidator in pursuance -of 
the order of the Company Judge is an- 
nulled. In case the concerned respon- 
dent have deposited the purchase money 
in Court they would be entitled to re- 
fund of the same according to law as 
the sale made under the orders of the 
Company Judge has been held by us to 
be invalid and void. The decision of this 
appeal would not -govern the order of 


three lots of items of moveable property. 


which had been ‘sold -earlier and which 
do not form the: subject-matter of the 
present appeal. In, the peculiar facts and 
circumstances of'the case there will be 
no order as to costs. 
i Appeal allowed. 
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(From; Andhra Pradesh)* 
V. R. KRISHNA. IYER AND 
V. D. TULZAPURKAR, JJ. 
Nadella Venkatakrishna Rao, 
pellant v. State of Andhra Pradesh, 
Respondent, i 


Criminal Appeal No. 505 of 1977, 
D/- 15-12-1977, | 


*(Criminal Appeal No. 14 of 1976, 
D/- 25-2-1977 i (Andh Pra.).)- 


BV/BV/A458/78/VSS - 


. pellant convicted under 


„and ~- deterrence to be 


Ap- 


` 
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Cede (1869), S. 235 — Ap- 
and senten- 
ced to ten years R.I, — In awarding 
punishment, need for rehabilitation 
kept in view 
to five years R.I. 
enough for cor- 
(Criminal P., C. 

(Paras 2, 3) 
Penal Code (2nd:- 


Penal 


— Sentence reduced 
as it may be long 
rectional treatment. 
(1974), S. 28). 
Anno: AIR Comm. 


End.), S. 235, N. 4; AIR Comm. 
G. P. C. (7th Edn.), S. 28. N. 2. 
Mr, Frank Anthony, Sr. Advocate 


(Mr. B, Karta Rao Advocate with - 
him), for Appellant; Mr. P. P. Rao. 
Sr. Advocate (Mr. G. N. Rao and 
L, J. Vadakera Advocates with him), 
for Respondent. 


KRISHNA IYER, J.:— Leave is 
granted on the question of sentence 
only. 


2. This is a case where the accu- 
sed have been acquittec of counter- 
feiting but have been convicted of 
possession of materials for counter- 
feiting. It makes little difference 
from the point of view of guilt and 
injury to society. The trial court 
awarded a sentence of 10 years rigo- 
rous imprisonment and that has been 
affirmed by the High Court. We 
think that harsh and prolonged in- 
carceration may s metimes be self- 
defeating. The most hurtful part of 
imprisonment is the initial stage 
when a person is confined in prison. 
Thereafter he gets sufficiently hard- 
ened and callous with the result that 
by the time he is processed through 
the .years inside the prison he 
becomes more dehumanised. The 
whole goal of punishment being cu- 
rative is thereby defeated. The 
accent must therefore be more and 
more on rehabilitation, rather than 
retributive punitivity inside the pri- 
son. In this context, it is helpfui to 
remember items 58 & 59 in the rules 
applicable to prisoners under sen- 
tence framed as the Standard Mini- 
mum Rules for the Treatment of 
Prisoners (U. N. Document A/COF/6/ 
1, Annex, 1. A): 

58. The purpose and 
of a sentence of imprisonment or a 
similar measure deprivative of li- 
berty is ultimately to protect so- 
ciety against crime, This end can 
only be achieved if the period of 


justification 


=“ 
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imprisonment is used to ensure, =? 
far as possible, that upon his retum 
to society the offender is not only 
willing but able to lead a law-abid- 
ing and self-supporting life. 

59. To this end, the institutia 
should utilize all the remedial, edu- 
cational, moral, spiritual ‘and other 
forces and forms of assistance whic. 
are appropriate and available, ard 
should seek to apply them accord- 
ing to individual treatment needs zf 
the prisoners. 

3. Giving anxious consideration 
to the need for rehabilitation ard 
deterrence w2 consider that the pri- 
soner in this case who is the appel- 
lant before us, may serve a serc- 
tence of five years which may. Ee 
long enough for correctional treal- 
ment, at the same time not undwy 
long to be regarded as repugnanty 
harsh, We dare say that durimg 
this period the State jail authoriti=s 
will take care to subject the appe- 
lant to humanising treatment =0 
that when he comes out he will d=- 
sist from crintnstty and turn a 
new leaf. 

4. We redace the ‘sentence awari- 


ed by the courts below to five years. 


rigorous imprisonment on boh 
counts which are to run concur- 
rently, Subject to the above, tže 


appeal is dismissed. 
Order accordingky. 


AIR 1978 SUPREME COURT 481 
(From: Award of Central Govt. 
Industrial Tribunal — Cal.) 

V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 

The Employers in relation to Pun- 
jab National Bank, Appellant 7. 

Ghulam Dastagir, Respondent, 

Civil Appeal No. 2110 (L) of 19°7, 
D/- 11-1-1973. 

Industrial Disputes Act (1945), 
Sec. 2 (s) — “Workman” - — Per- 
sonal driver of area ‘manager of ra- 
tionalised bank — Held, not a per- 
son employed by the bank — Award 
of Central Govt, Industrial Tribunal 
(Cal), Reversed, 

Area manager of nationalised bazk 
given personal allowance by bazk 


BV/BV/A314/78/CWM 
1978 S.C./31 IV G—2 ; 


Ghulam Dastagir 


services of 
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to enable him to employ personal 
driver. of his own Jeep which 
the driver was to drive, its petrol 
and oil requirements and mainten- 
ance, all fell within the financial 
responsibility of the bank — Ab- 
sence of material. however, to make 
out that the driver was employed 
by the bank, was under its direction 
and control, was paid his salary by 
the bank and otherwise was includ- 
ed in the army of employees in the 
establishment of the bank — No 
evidence to show circumvention of 
any statute — Held that the con- 
clusion that the driver was em- 
ployed by the bank was erroneous. 
Award of Central Govt. Indus- 
trial Tribunal (Cal), Reversed, AIR 
1955 SC 404, 1947 AC 1, Rel. on. 
(Para 3) 
Anno: ATR Manual (8rd Edn.), Ind. 
Dis. Act, S. 2(s), N. 1. 


Cases Referred: Sera a Paras 


ce 1966 sc 370: (1964) 2 Lab LJ 

3 
AIR 1955 SC 404:(1955) 1 SCR 
1427 3 
1947 AC 1:(1946) 2 All ER 345, 


Mersey Docks and Harbour Board 
v. Coggins .and Griffith (Liver- 
pool) Ltd. 3: 
KRISHNA IYER, J.:— Social jus- 
tice is the signature tune of the 
Constitution of India and this note 
is nowhere more vibrant than in 
industrial: jurisprudence. From this 
point of view we are in full sym- 
pathy with Shri Khera who ‘has 
argued the workman’s case with in- 


sistence, urging us not to exercise 
our appellate powers to upset the 
award of the Central Government 
Industrial Tribunal, Calcutta. The 
industrial dispute was between an 
individual driver (the respondent) 
and the: management (the Punjab 


National Bank, Calcutta Branch) and 
the reference was as to the justifi- 
ability of the termination of the 
Shri Golam Dastagir, 
driver of the said bank with effect 
from the 27th May 1975. The re- 
ference assumes what really is the 
most contested point in the case as 
to whether Shri Golam Dastagir was 
the driver. of the said Bank, By 
definition, a workman means “any 
person employed in any industry” 
and so the basic jurisdictional issue 


K 
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is as to whether the’ respondent- 
workman was `a person employed 
by the Bank. If he was, his termi- 
nation was illegal. If he.was. not, 
the reference to the industrial dis- 
pute was without ` jurisdiction.. The 
Industrial Tribunal]: examined . the 
matter at some length and .came to 
the conclusion ‘that the driver ` was 
employed by the Bank. Consequen- 
tially, a direction for ‘reinstatement 
together with | _ back wages ‘was 
made, 


2. The eer has come up 
in appeal by special ‘leave under 
Art, 136 and Dr. Anand Prakash 
has argued that on the peculiar 
facts and circumstances present ‘In 
the case, it was impossible to reach 
the conclusion that the driver con- 
cerned was employed by the Bank. 
On the contrary, it was obvious that 
the employer was the Area Mana- 
ger who had been giveri a per- 
sonal allowance. of Rs, 200/- by the 
Bank to enable him to 
personal driver of his own. Of 
course, the Bank took care to ‘in- 
sist that Rs, 200/- was the - maxi- 
mum allowance: payable and if ‘the 
expense incurred .by -the Area 
Manager (Shri K. P. Sharma) was 
less than Rs. 200/- the allowance 
would. be reduced to the actual. 


3. Shri Khera ‘has taken us 
through the -leading . case on . the 
point in Shivnandan Sharma v. The 
Punjab National Bank Ltd, (1955) 1 
SCR 1427: (AIR 1955 SC 404) and 
the subsequent ‘decisions, which we 
may broadly describe ‘as the beedi 
cases, such as in (1964) 2 Lab Lẹ 
633: (AIR 1966 'SC 370). There is 
no doubt that the proposition laid 
down in Shivnandan Sharma is un- 
exceptionable law and the crucial 
test in most cases is: as to . who 
exercises control and supervision 
over the workman. Lord .Porter in 
‘the course of his - speech in the 
judgment in Mersey Docks & Har- 
bour: Board v. .Coggins & Griffith 
(Liverpool) Ltd.' 1947 AC 1, express- 
ed bimself in words which were re- 
lied upon by Shri Justice Sinha: in 
Shivnandan Sharma (at p. 411): - 

“Many factors: have a bearing on 
the result.. Who is paymaster,, who 
can dismiss, ‘how ‘long the  alterna- 
tive service- lasts, what machinery ‘is 


[Prs, 1-3] Punjab National Bank e Ghulam Dastagir 


-employ a 


Ay 
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employed, have all to be kept in 
mind. The axpressions used in any 
individual case must always he 
considered in regard to the subject- 
matter under discussion but amongst 
the many tests suggested I think 
that the most satisfactory, by which 
to ascertain who is ths employer 
at any particular time, is to ask 
who is entitled to tell the employee 
the way in which he is to -do the 
work upon which he is engaged.” 


It is clear that the direction and 
control are the telling tactors to de- 
cide as to whether the driver in 
the present case is the employee of 
the Bank. ‘This test doas not ex- 
clude other factors also, and in- 
deed as Lord Macmillan, in the 
aforesaid: case, rightly stressed the . 
question in each case turns on its 
own circumstances and decisions in 
other cases are rather illustrative than 
determinative. To. erystallise. criteria 
conclusively is baffling but broad 
indications may be available from 
decisions, The “beedi cases’ turn on 
the reality of ‘independent contrac- 
tors’ standing in between the mana- 
gement and the beedi workers, This. 
Court, in many such cases discover- > 
ed that there was a common prac- 
tice of using deceptive devices and 
the so called independent . contrac- 
tors were really agents or workers 
of the management posing as inde- 
pendent contractors, for the pur- 
pose of circumventing the Factories 
Act and like statute which compel 
managements to meet certain eco- 
nomic and social obligations to- 
wards the workers, We have no 
doubt that if in. this case there 
was evidence to show any colour- 
able device resorted to by the Bank, 
our conclusion would have been ad- 
verse to the Managemenf. On the 
other hand, the evidence adduced 
before the Tribunal, oral and : docu- 
mentary, leads only to one conclu- 
sion that the Bank made available 
a.certain allowance to facilitate the 
Area Manager, Shri Sharma pri- 
vately to engage a driver. Of 
course, the jeep which he was to 
drive, its petrol and cil require- 
ments and maintenance, all fell 
within the financial responsibility of 
the Bank. So far as the driver was 
concerned, his salary was paid by 
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Shri Sharma as his employer ` who 
drew the same granted to him by 
way of allowance from the Bar. 
There is nothing on record. to make 
out a nexus between the Bank amd 
the driver. There is nothing on r=- 
cord to indicate that the contral 


‘land direction of the drivet vested m 


x 


-remains to be proved. 


- different. 


the Bank. After all, the: evidence ‘s 
clearly to the contrary. In the a2- 
sence of material to make out that 
the driver was employed by tře 
Bank, was under its direction ard 
control, was paid his salary by tze 
Bank and otherwise was included in 
the army of employees in tne 
establishment of the Bank, we can- 
not assime the crucial point which 
We must re- 
member that there is. no case of 
camouflage or circumvention of ary 
statute. It is not unusual for pub- 
lie sector industry or a nationalised 
banking institution to give allow- 
ances to its high-level officers lea7- 
ing it to them to engage the ser- 
vices of drivers or others for ful- 
filing the needs for which the al- 
lowances are meant, In this view, 
we are clear that the award fails as 


it is unsupportable. We, therefore, 
reverse the award. 
4. We wish to make two con- 


ments. . It is quite conceivable that 
the facts in the case’ of. emplcy- 
ment of other drivers may be œf- 
ferent, If other materials are avall- 
able regarding the terms and ca- 
ditions of service, .regarding the 
direction and control of the drivers 
and regarding other indicia of en- 
ployment, the conclusion may . >e 
We cannot, therefore, 
dogmatize generally as to the ra- 
ture of employment of other drivers 
under this Bank or othér industry 
even where features of allowarze 
may be present. We mention tks, 
because, as Lord, Macmillan pointed 
out in the case we have already 
referred to, facts vary from case to 
ease. Evidence is shaped in- eseh 
case and conclusions are ‘reached’ on 
the basis of the facts and evidersze 
of each case. There is no invariakle 
proposition where fluid facts are in- 
volved. 


5. We are impressed ; with Skri 


Khera’s appeal to us that the sys- 
tem of allowances -in -a country 
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‘where there ‘is unemployment may 


lead to individual injustice with an 
exploitative edge. It is likely that if 
the Bank had to employ drivers 
for their vehicles, the terms and 
conditions would have been much 
higher -but in the private sector in- 
dividual drivers may be hired on 
lower pay. This is not a desirable 
tendency for a public sector under- 
taking ike a nationalised Bank, We 
hope that the possibility of abuse 
of the system of drivers’ allowances 
and the obligation of the public 
sector undertakings to be model 
employers will lead‘ to a change in 
the approach of our nationalised 
banks and other public sector un- 
dertakings towards this issue of 
employing persons on a private 
basis by senior officers and the 
management itself giving some small 
sum by way of allowances in lieu 
of procuring such services. A fair 
and straightforward method would 
be for the Bank or like institution 
to engage its own driving staff. It 
is also important’ to remember that 
the vehicles belong to the industry 
and if drivers hired on a private 
basis by officers are allowed to use 
such vehicles, there may be poten- 
tial damage and reckless use. In 
the long run, both from the .point 
of view of employment morality and 
Preservation of institutional pro- 
perty, it may be wise to revise the 
approach to the issue like the one 
We are confronted with. Of course, 
on the facts in this case we have 
decided what we consider is the 
only conclusion possible, ~ Even so, 
this does not preclude the banking 
institutions and like undertakings 
adopting a different policy which 
we consider will be commendable. 


6. In the course ` of the argu- 
ments we had indicated to Dr. 
Anand Prakash, as he presented the 
case of the management, that our 
whole approach may not.turn pure- 
ly’ on technicalities of evidence but 
on consideration of social justice. 
He readily responded to the spirit 
in which we-put this aspect to him. 
On behalf of the: management, Dr. 
Anand Prakash gave us as. an as- 
surance that this driver, though not 
an: employee of the Bank, would be 
paid: ex gratia a sum of Rs. 7,500/- 
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(less a sum of Rs. 897.24 which 
has already been paid on an ear- 
lier occasion). The  appellant-Bank 
will further see that, within three 
months from today, the respondent- 
driver is absorbed in the personal 
service of one or other of the 
higher officers of the Bank in or 
around Calcutta on a salary of not 
Jess than Rs, 250/-. The driver-res- 
pondent will be given intimation by 
registered notice about this offer of 
absorption. And, if he does not 
report within one month of the re- 
ceipt of such notice, this part of the 
assurance will lapse. 


7..We record these observations 
and assurances while we aliow the 


appeal, Dr. Anand Prakash draws 
our attention to the fact that 
Rs. 1,000/- has been already paid 


under an order of this Court on an 
earlier occasion by way of costs to 
the workman. We fix the total 
costs payable to the workman at 
Rs. 2,000/- and although the decision 
has gone adverse to him, since the 
earlier order of this Court is that 
costs will be paid to the workman 
irrespective of the result, the ba- 
lance of Rs. 1,000/- will also be 
made good by the management. 
This amount will be payable with- 
in six weeks when the workman 
calls on the Bank’s regional office 
at Calcutta. 

Appeal allowed. 
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508 of 1975, D/- 20-4-1977 (P. &H.) 
Reversed. 

Where a suit for recovery of 
money due under a promissory 
note was filed by a firm through a 
partner, the amendment of plaint 
on ground that the partnership firm 
already stood dissolved on the date 
of filing the suit and that the suit 
is instituted by one of the partners. 
of a dissolved firm could not be re- 
fused. It did not alter the cause of 
action or the character of the suit 
nor did change the idertity of the 
plaintiff who remained the same It 
only brought out correctly the capa- 
city of the plaintiff suing. C. R. 
No. 508 of 1975, D/- 20-4-1977 (P. 
& H), Reversed. 1976 Cur LJ (Civil). 
135 and AIR 1937 Nag 314, Ap- 
proved. Case law discussed. 

l (Paras 9, 14, 16) 

Provisions for the amendment of 
pleadings, subject to such terms as 
to costs and giving of all parties 
concerned necessary opportunities 
to meet exact situations resulting 
from amendments, are intended for 
promoting the ends of justice and 
not for defeating them, Even ifa 
party or its counsel is inefficient 
in setting out its case initially the 
shortcoming can certainly be re- 
moved generally by appropriate 
steps taken by a party which must 
no doubt pay costs for the incon- 
venience or expense caused to the 
other side from its omissions. The 
error is not incapable of being recti- 


fied so long as remedial steps do 
not unjustifiably injure rights ac- 
erued. (Para 4) 


It is true that, if a plaintiff seeks 
to alter the cause, of action itself 
and to introduce indirectly, through 
an amendment of his pleadings, an 
entirely new or inconsistent cause 
of action, amounting virtually to 
the substitution of a new plaint or 
anew cause of action in place of 
what was originally there, the 
Court will refuse to permit it if it 
amounts to depriving the party 
against which a suit is pending of 
any right which may heve accrued 
in its favour due to lapse o? time. 
But, mere failure to set out evenan 
essential fact does not, by itself, 
constitute a new cause of. action. A 
cause of action is constituted by 
the whole bundle of essential facts 
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which the plaintiff must prove be- 
fore he can succeed in his suit. I= 
must be antecedent to the institu- 
tion of the suit. If any essential. fact 
is lacking from averments in thz 
plaint the cause of action will b= 
defective. In that case, an attempi 
to supply the omission has beer 
and could sometime be viewed a= 
equivalent to an introduction of = 
new cause of action which, cure 
of its short-comings, has really be- 
come a good cause of action, This 
however, is not the only possible 
interpretation to be put on every 
defective state of pleadings, Defec 
tive pleadings are generally curable 
if the cause of action sought to be 
brought out was not ab initio com- 
pletely absens. Even very defective 
pleadings may be permitted to k= 
cured, so as to constitute a cause ci 
action where there was none, prc- 
vided necessary conditions, such é3 
payment of either any additional 
court fees, which may be payable, 
or, of costs of the other side arə 
-complied with. It is only if laps2 
of time has barred the remedy œ 
a newly constituted cause of acticn 


Ganesh Trading Co. v, Mei 


that the Courts should, ordinarilş, 
refuse prayers for amendment ef 
pleadings. (Para =) 


‘Anno: AIR Comm, C. P. C. (80 
Edn.), O. 6, R. 17, N. 1; O. 30 R.1 
N. 1A. 

a Civil P. C. (5 of 1908), O. 3, 

. 2 — Provisions relating to plead- 
ia: — Object of. 

Procedural law is intended 2 


facilitate and not to obstruct the 
course of substantive justice, Pr- 
visions relating to pleadings in civil 
cases are meant to give to each side 
intimation of the case of the other 
so that it may be met, to enabke 


Courts to determine what is realy 
at issue between parties, and io 
Prevent deviations from the cour=e 


which litigation on particuar causes 
of action must take. (Para 3) 
Anno: AIR Comm. C. P. C. (8h 
Edn.), O. 6, R. 2, N. 1. 
(C) Constitution of India, 
- 136 — Appeal by special 
Interlocutory orders — 
by Supreme Court. 
` The Supreme Court will not ina- 


Artiče 
leave — 
Interferenze 


terfere, as a general rule, wh 
orders of an interlocutory naturs, 


Ram (Beg C. J.) [Prs. 1-2] S.C. 485. 


for 
How- 


such as one on an application 
the amendment of a plaint. 
ever, in order to promote uniform 
standards and views on questions 
basic -for a sound administretion of 
justice, and, in order to prevent 
very obvious failures of justice, the 
Supreme Court will interfere even 
in such a matter in a very excep- 
tional case. iPara 1) 

Anno: AIR Comm. Const, of India 
(2nd Edn.), Art. 136, N. 6. 
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520, Robinson v, Unicos Property 

Corpn. Ltd. 10 


(1962) 1 All ER 303: (1962) 2 WLR 


250, Dornan v., J. W. Elis and > 
Co. Ltd. 10 
AIR 1961 SC 325:(1961) 1 SCR 982 
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(1873) 8 CP 107:42 LJCP 93, Cooke 
v. Gill 10 
Mr. V. M. Tarkunde, Sr. Advocate 

(Mr. O. P. Verma, Advocate with 

him), for Appellant; Mr. M. B. Lal, 

Advocate, for Respondent. 


BEG, C. J..— This appeal by spe- 
cial leave indicates how, despite 
the settled practice of this Court 


not to interfere, as a general rule, 
with orders of an interlocutory na- 
ture, such as one on an application 
for the amendment of a plaint, this 
Court feels compelled, in crder to 
promote uniform standards and 
views on questions basic: for a sound 
administration of justice, and, in 
order to prevent very obvious fail- 
ures of justice, to interfere even in 
such a matter in a very exceptional 
case such as the one now before us 
seems to us to be. 

2. Procedural law is intended to 
facilitate and not to obstruct the 
course of substantive justice. Pro- 
visions relating to pleadings in civil 
cases are meant to give to each 
side intimation of the cas2 of the 
other so that it may be met, to en- 
able Courts to determine what is 
really at issue between parties, and 
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to prevent’ deviations from. the 
course which litigation on particular 
causes of action must take. 


3. Order 6, ‘Rule 2 Civil Proce- 
dure Code says: ss 
. “Every pleading shall . contain, 


and contain. cnly a- statement in a 
concise form of the material facts 
on which the ‘party pleading relies 
for his claim or defence, as the case 
may be, but not the evidence by 
- which they are to he proved, and 
shall, when necessary, be divided 
into paragraphs, niimbered consecu- 
tively, Dates, | sums ‘and numbers 
shall be expressed in figures.” 

Order 6, Rule ;4 indicates cases in 
which particulars of its- pleading 
must be set out by a party. And, 
order 6, rule 6 requires only such 
conditions precedent to be distinct- 
“Jy specified in ‘a pleading as a party 
wants to put in issue. Order 6, Rule 
‘5 provides: for ; such - “further and 
better statement of the nature of 
the claim or defence or further and 


better particulars of any matter 
stated in any pleading ...... » as the 
Court may order, and “upon such 


terms, as to costs and otherwise, as 
may be just.” Order 6, Rule 7, con- 
tains a prohibition against departure 
of proof from the pleadings except 
by way of amendment of pleadings. 
After ‘some provisions relating to 
special cases and’ circumstances, and 
for signing, verification and strik- 
ing out of pleadings, comes Order 
6, Rule 17 which reads as follows: 
--."The Court. may at any 
the proceedings allow either party 
to alter or amend his, pleadings in 
such manner and on such terms as 
may be just,’ and all.such amend- 
ments shall be|made as 


versy between the parties.” 


4, Tt is deer from the’ ‘ Soregoing 
summary of the main rules of plead- 
ings that provisions for the amend- 
ment of pleadings, subject to such 
terms as to costs and giving of all 







nities to meet exact situations re- 
sulting from amendments, are in- 
‘tended for promoting the ends of 


justice and not for defeating them. 
Even if a party or its counsel is 
; inefficient in SEDA out its case in- 


stage of, 


may be, 
necessary for ‘the purpose of deter-. 
_ Mining the real questions in contro-. 


S 
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itially the shortcoming can certain- 
ly be removed generally by appro-|, 
priate steps taken by a party” which 
must no doubt pay costs for 
the inconvenience or expense caused 
to the other side from its omissions. 
The error is not incapable of being 
rectified so Jong as remedial steps 
do not unjustifiably injure’ rights 
accrued. - 


5. It is true that, if a plaintiff 
seeks to alter the cause of action 
itself’. and to introduce indirectly, 
through an amendment of his plead- 
ings, an entirely new or: inconsis- 
tent cause of ‘action, amounting 
virtually to. the substitution “of a 
new plaint cr a new. cause of action 
in place of what was originally 
there, the Court will refuse to per- 
mit it if. it amounts to depriving the 
party against ‘which a suit is pend- 
ing of any right which mav have 
accrued in its favour due te lapse 
of time. But, mere failure to set 
out even an essential fact does not, 
by itself, constitute a new cause of 
action. A cause-of action is con- 
stituted by the whole bundle of es- 
sential facts which the plaintiff must 
prove before ‘he can succeed in his 
suit. It mus; be antecedent to the 
institution of the suit. If any essen- 
tial fact is lacking from averments 
in the plaint the cause of action 
will be defective. In that case, an 
attempt to supply the omission has 
been and could sometimes be view- 
ed as equivalent to an intraduction 
of a new ‘cause of action ‘which, 
cured of its shortcomings, has real- 
ly become a good cause of action. 
This, however, is not the only pos- 


sible interpretation to be put on 
every defective state of pleadings. 
Defective pleadings are. generally 


curable if the cause of action sought 
to be brought out was not ab in- 
itio completely absent. Even very 
defective pleadings may be permit- 
ted to be cured, so as to constitute 
a cause of action where there was 
none, provided necessary conditions,|. 
such as payment -of either any ad- 
ditional court fees, which may be 
payable, or, cf costs of the cther side 
are complied with It -is only if 
lapse of time has barred . the re- 
medy on a newly constituted cause 


of action that. the Courts ` should, 
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ordinarily, refuse prayers 
endment of: pleadings. 

6. In the case before us, the ap- 
pellant-plaintiff M/s. Ganesh Trad- 
ing Co., Karnal, had filed a 
‘through Shri Jai Parkash”, a part- 
ner of that firm, based on a præ- 
missory note, dated. 25 August, 1970, 


'for` am- 


for recovery of Rs, 68, 000/-. The 
non-payment of money due under 
thé promissory note was the reel 


The suit was filed on 24th 
1973, just before . the 
expiry of the period of limits- 
tion for the claim for paymeni. 
The written statement was filed on 
5th June, 1974, denying the asser- 
tions made in the plaint, It wes 
also asserted that the suit was in- 
competent for want :of  registraticn 
of the firm and was struck by tke 
provisions of Section 69 of the In- 
dian - Partnership Act. 

q. On 31st August, 1974, the 
plaintiff filed an amendment applica- 
tion wherein it was state that 
the plaintiff had “inadvertent y 
omitted certain material facts which 
_are not (now?) necessary to incorp)- 
rate in the plaint so as tò enable 
the Hon’ble 'Court to consider and 
decide the subject-matter of the stit 
in its true perspective and. which it 
is necessary to do in order to meet 
ends of justice.’ It was explained 
there that the omission consisted of 

a failure to mention that the plain- 
tiff firm, Ganesh Trading Co. Kar- 
nal, had been actually dissolved on 
15th July, 1973, on which date a 
deed of dissolution of the firm was 
executed. The Trial Court had re- 
fused to allow the amendment `y 
its order dated 8th April, 1975, >a 
the ground. that it amounted to tne 
introduction of a new cause of éc- 
tion. 

8. On a revision application ke- 
fore the High Court, the High Court 
observed: 

“The suit originally instituted was 
filed on behalf of a firm throuzh 
one of the partners in the amend- 
ment prayed for, a new claim is 
being sought to be laid on the 
basis of new facts.” — 


basis. 
August 


It examined the new averments re- 


lating to the shares of the partners 
and the execution of the deed of 
dissolution of the firm on a July 
1973. It then -said: 


suit: 
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- “It is on the basis of these aver- 
ments that the title of the suit is 
sought to be .changed from Mys. 
Ganesh Trading Company, Karnal, 
through Shri Jai Parkash son. cf 
Shri . Hari Ram, resident of Railway 
Road, Karnal, to dissolved firm, 
through Shri Jai Parkash son of 
Shri Hari Ram, resident of Railway 
Road, Karnal, ex-partner of the 
said ‘firm. It would be seen that the 


change in the heading of the suit 
‘is not being sought merely on the 
ground of mis-description or there 
being no proper description, tke 


cause of action remaining the samp, 
but on the other hand, the change 
in the heading of the plaint has 
been sought on the basis of the 
new facts prayed, to be allowed to 
be averred in the smended plaint, 
for which new basis has been given 
alleging the dissolution of the part- 
nership on a date before the suit 
was filed in the Court.” 


9. We are unable to share the 
view taken by. the High Court. The 
High Court’had relied on A, K 
Gupta & Sons Ltd. v. Damodar 
Valley Corporation, AIR 1967 SC 
96. - In that case the plaintiff had 
sought a declaration: of his rights 
under the terms of a contract. The 
suit was decreed. But. as the first 
appellate Court had reversed the 
decree on the ground that Sec 42 
of the Specific Relief Act barred 
the grant of a mere declaratory 
decree in such a case, the appellant 
had sought leave, by filing an am- 
endment application in’ its second 
appeal before the High Court seek- 
ing to add a relief to recover such 
monies as may be found due to him 
on proper accounting. By a .majo- 


rity, the view expressed by this 
Court was that the amendment 
should be allowed although the 


Court affirmed the principle. that, - 
as a rule, a party should not be al- 
lowed, by means of an amendment, 
to set up. a new cause of action 
particularly -when a suit on the 
new case or cause of action is bar- 
red by time. 

19. On that occasion, this .Court 
had also referred to Charan Das v. 


‘Amir Khan, 47 Ind App 255: (AIR 


1921 PC 50) and L. J, Leach & Co. 
Ltd. v. Jardine Skinner, & Co., 1957 
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SCR 438:(AIR 1957 SC 357) to 
hold that “a different or additional 


approach to the same facts” could 
be allowed by amendment even 
after the expiry of the statutory 


period of limitation. It had pointed 
out that the object of rules of pro- 
cedure is to decide the rights of 
the parties and not to punish them 
for their mistakes or short coming. 
Tt also said that no question of 
limitation, strictly speaking, arose in 
such cases because what was sought 
to be brought in was merely a 
clarification of what was already 
there. It said (at p. 98): 


“The expression ‘cause of action’ 
in the present context does not 
mean ‘every fact which it is mate- 
rial to be proved to entitle the 
plaintiff to succeed’ as was seid in 
Cooke v. Gill (1873) 8 CP 107 (116), 
in a different context, for if it 
were so, no material fact could 
ever be amended or added and, of 
course, no one would want to 
change or add an immaterial alle- 
gation by amendment. That expres- 
sion for the present purpose only 
means, a new claim made ona new 
basis constituted by new facts. Such 
a view was taken in Robinson v. 
Unicos Property Corporation Ltd. 
1962-2 All ER 24 and it seems to 
us to be the only possible view to 
take. Any other view would make 
the rule futile. The words ‘new 
case’ have been understood to mean 
‘new set of ideas’, Dornan v. J. W. 
Ellis and Co. Ltd., 1962-1 All ER 
303. This also means to us to be a 
reasonable view to take. No amend- 
ment will be allowed to introduce 
anew set of ideas to the prejudice 
of any right acquired by any party 
by lapse of time.” 

11. The High Court had also re- 
ferred to Jai Jai Ram Manohar 
Lal v. National Building Material 
Supply, Gurgaon, AIR 1969 SC 
1267 but had failed to follow the 
principle which was clearly laid 
down in that case by this Court. 
There, the plaintiff had instituted a 
suit in the name of Jai Jai Ram 
Manohar Lal which was the name 
in which the business of a firm 
was carried on. Later on, the plain- 
tiff had applied to amend the 
plaint so that the description may 
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be altered irto “Manokar Lal Pro- 
prietor Jai Jai Ram Manohar Lal.” 
The plaintiff also sought to clarify 
paragraph 1 of the pleint so that 
it may be evident that “Jai Jai Ram 
Manohar Lal was only the firw’s 
name. The defendant pleaded that 
Manohar Lal was not the sole pro- 
prietor, One of the objections of 
the defendant in that case was that 
the suit by Manoharlal as sole 
owner would be time barred on 
18th July, 1852, when the amend- 
ment was sought. In that case, the 
High Court had taken the hyper- 
technical view that Jei Jai Ram 
Manohar Lal being "a non-existing 
person” the Trial Court could not 
allow an amendment which con- 
verted a non-existing person into a 
person” in the eye of law so that 
the sult may not be barred by 
time, This Court while reversing 
this hypertechnical view observed 
(at p. 1269): 


“Rules of procedure are intended 
to be a handmaid to the admin- 
istration of justice. A party cannot 
be refused just relief merely be- 
cause of some mistake, negligence, 
inadvertence or even infraction of 
the rules of procedure. The Court 
always gives leave to amend the 
pleading of a party, unless it is satis- 


fied that the party arplying was 
acting mala fide, or that by his 
blunder, he had caused injury to’ 


his opponent which may not be 
compensated for by an sarder of costs. 


However negl:gent or careless may 
have been the, first omission, and 
however late the proposed amend- 


ment, the amendment may be al- 
lowed if it can be made without 
injustice to the other side, 


12. Purushottam Umsdbhai and 
Co. v. Manilel & Sons, (1961) 1 
SCR 982: (AIR 1961 SC 325) was a 
case of a partnership firm where 
this Court pointed out that Sec. 4 
of the Partnership Act uses _ the 
term “firm” or the “firm name” as 
“a compendious description of all 
the partners collectively.” Speak- 
ing of the provisions of Order 30, 
Civil Procedure Code this Court 
said there (at p. 991 cf SCR): (at 
p. 328 of AIR): 

“The introduction of this 
sion in the Code was sn 


provi-~ 
enabling 
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one which permitted partners 
stituting a firm to sue or be sued 
in the name of the firm. This en- 
abling provision, however, accorded 
no such facility or privilege t 
partners constituting a firm doing 
business outside India. The exist- 
ence of the provisions of O. XXX 
in the Code does not mean that a 
plaint filed in the name of a firn 
doing business outside India is nct 
a suit in fact by the partners cf 
that firm individually.” 

13. We think that the view ex- 
pressed by Narula C. J., in Mohan 
Singh v. Kanshi Ram (Civil Rev- 
sion No. 533 of 1975 decided on 
15-12-1975, rəported in 1976 Cur LJ 
(Civil) p. 135) (Puni) which wes 
dissented from by the Divisicn 
Bench of the High Court is correct. 
In that case, the learned Judge hed 
rightly followed the principles laid 
down by this Court in Jai Jai Ram 
Manohar Lal, (AIR 1969 SC 1267) 
(supra) and had also agreed with 
the view taken in Ippili Satya- 
narayana v. The Amadalavalasa Co- 
operative Agricultural and Indus- 
trial Society Ltd, AIR 1975 Anch 
Pra 22 where it held that the defen- 
dant was not prejudiced by the 
amendment of the description at ail. 

14. In the case before us als, 
the suit having been instituted by 
one of the partners of a dissolved 
firm the mere specification of the 
capacity in which the suit was filed 
could not change the character bf 
the ‘suit or the case. It made no 
difference tc the rest of the plead- 
ings or to the cause of action, In- 
deed, the amendment only sougnt 
to give notice to the defendant >f 
facts which the plaintiff would and 
could have tried to prove in any 
ease. This notice was being given, 
out of abundant caution, so that mo 
technical objection may be taken 
that what was sought to be proved 
was outside the pleadings. 

15. We also agree with the view 
taken by tke Nagpur High Court 
in Agarwal Jorawarmal v. Kasam, 
(AIR 1937 Wag 314) where Vivian 
Bose, J., said (at p. 315): 

- "It is argued on behalf of the 


con- 


defendants that O. 30, R. 1, Civil 
P. C. indicates that a suit can be 
filed in the name of the firm by 
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some of the partners only if the 
partnership is existing at the date 
of the filing of the suit. The argu- 
ment has no force in view of the 
finding that the firm was not dis- 
solved by reason of the insolvency 
of one of its partners. But even if 
it has been dissolved, the effect of 
dissolution is not to render the firm 
non-existent. It continues to exist 
for all purposes necessary for its 
winding up. One-of these is of 
course the recovery of moneys due 
to it by suit or otherwise.” 

16. We think that the amend- 
ment sought does not alter the 
cause of action. It only brings out 
correctly the capacity of the plain- 


tiff suing. It does not change the 
identity of the plaintiff who re- 
mains the same. 

17. The result is that we allow 


this appeal and set aside the orders 
of the High Court and the Trial 
Court. We allow the amendment 
application and send back the case 
to the Trial Court, We direct that 
the Trial Court will now permit the 
defendant to file such further ob- 
jections; if any, as the defendant 
may wish to file within 14 days of 
the receipt of the record by the 
Trial Court. It will then proceed 
to decide the case in accordance 
with law. Costs to abide the re- 
sults of the litigation. 

Appeal allowed. 


AIR 1978 SUPREME COURT 489 
M. H. BEG, C. J, N. L. 
UNTWALIA AND P. S. 

KAILASAM, JJ.* 

In Re: Sham Lal. 

Decided on D/- 18-1-1978. 

Constitution of India, Art. 129 — 

Contempt of Supreme Court — 
News item criticising one of two 
views taken in a case — Contempt 


proceedings considered not neces- 
sary, 





*(Note:— The judgments are print- 
ed in the order in which they are 
given in the certified copy. The 
first judgment is not, therefore, 
oo the leading judgment.— 


BV/BV/A772/78/SNV- 
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Per Majority; (Beg, 
In the facts and circtimstances . of 
the case the Supreme Court . did 
not consider it a fit case where pro- 
ceedings against the newspaper for 
contempt of- Supreme Court should 
be initiated, i (Para 26) 

Beg, C. J. (Minority view):— Tf 
responsible daily ` newspapers pub- 
lish what could be regarded, in ad- 
‘dition to being, defamatory and abu- 
sive, as gross contempts of the Sup- 
reme Court for having taken one 
of the two views ‘possible ona 
question it must be considered whe- 
ther time has ‘not’ come to remind 
such ‘people of! what the law - says 
about it and what their duties are 
to the Supreme Court; to thé pub- 
lic, and to the individuals malign- 
ed. ` i (Paras 8 and 25) 

Anno: AIR Comm, Const, of India 
2nd 1974 Edn.), Art. 129, N. 2 (e) 
Cases Referred; Chronological Paras 
AIR 1976 SC 1207: 1976 Cri LJ 945 
‘ 1, 10, 11, 12, 15, 16, 17, 18. 24, 


C. J, Contra): 


; 25, 26 
ne 1967 SC 1170: (1967) 2 SCR 
454 i 
AIR 1967 sc 1643 - 9 
AIR 1967 SC '1836.: "asn © 3 ar 
5205. : 
AIR. 1963 SC 1295: (1964) 1 SCR 
332 : (1963): 2 'Cri LJ 329 g 
"AIR 1950 SC 27:1950 SCR 88: 51 
- Cri LJ 1383 ' i 1, 9 
1942 AC 206:166 LT 1, Liversidge 
‘vy, Anderson. . 15 
Mr. V. M. Tarkunde, Sr, Advo- 


cate. Mr. P. H; Parekh, Mrs. Manju 
Sharma and Mr. Kailash Vasdev, 
Advocates,, for Contemner; Miss 
A. Subhashini, | Advocate for Sol. 
Genl. Mr. S. K. J ain, Advocate for 
Intervener. 

BEG, C. J. (Minority view):— I 
am afraid I am unable to concur 
with the majority view on the case 
before us which arises out of -the 
publication of a news item in the 
Times of India newspaper of'7 
January, 1978, on which a notice to 
show. cause why . -proceedings for 
contempt of Court be not initiated 
against the Editor of the newspaper 
was issued, I think that it is a 
serious matter if persons in the 
position of those whose names are 
given in the’ offending news item 
as having subscribed to ‘a document 
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containing a vituperous attack upon 
a particular judgment of this Court 
reported jin: Additional District 
Magistrate, Jabalpur v. S. Shukla, 
AIR 1976 SC 1207 are really signa- 
tories of this -documernt. The attack 
is primarily irtational and abusive 
even if it is partially based on 
ignorance and the rest om miscon- 
ception. The view of this Court im 
that case. was that: the effect, of the. 
Presidential Order ‘under Art. 359 
of the Constitution considered there 
was to disable High -Courts from 
investigating questions relating. to 
violation of the fundamental rights 
to personal liberty, protected by 
Article 21, -im -proceedings under 
Article 226 of the Constitution. 


Article 21 of the Constitution 
reads as follows: 

“Article 21 — No person shall A 
deprived of his life or personal’ li- 
berty except according to proce- 
dure established by law.” 

Tt is clear. beyond. the shadow of 
doubt that’ what this Article pro- 


„tects is a right of every person. În, 


India, whether he: is an Indian 
citizen. or not, to be dealt with in 
accordance with. law whenever a 
question of depriving Him of his 
life or personal liberty by execu- 
tive authorities arises’) The law on 
the view adopted in A.. K.. Gopalan. 
v. State of Madras, 1950 SCR 
88:(AIR 1950 SC 27) which was 
not questioned by anybody’ before: 
us on this „ aspect, was statutory’ 
law or “lex” and not “jus” so far ' 
as preventive detention, the very’ 
concept of which seems opposed to: 
normal notions of ‘jus’, is concern- 
ed. If the enforcement of rights: 
conferred by Art. 21 was suspend- 
ed, investigation of alleged violations. 
of the statutory protections. is in 
abeyance because the guarantee 
given by Article 21 is itself’ that of 
protection by statutory provision 
only at least as regards preventive 
detention. 

2. The majority view, that the 
right to obtain a release om a writ 
of Habeas Corpus against Executive 
authorities was suspended, meant no 
more than that the use of Arts: 32 
and 226 only was suspended! by the 
President against- these authorities. 
No question arose at all im that 
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tase of depriving anyone -of life t- 
self without complying with law. 
On the other hand, . the Attorney 
General repeatedly said there that 
criminal and civil laws in general 
and their protections were not sus- 


pended at all. Deprivation of lie 
contrary to law was  punishakie 
murder ior bomicide not amountiag 


to murder just as it was before tze 
Presidential Order which made .=0 
difference here, Only the use pf 
Articles 32 and 226- to enforce sr=- 
cified fundamental rights agairst 
Executive authorities: was suspend- 
ed by the order under Art. 359. in 
fact, all the judges of this Cort 
held this. Nevertheless, certain int=- 
rested persons, with motives whizh 
could be prasumed to be ulterr 
and unhealthy, have continued %0 
- misrepresent to the publie that what 


the majority of Judges of this 
Court held was that rights to Ie 
and Hberty themselves. were sts- 


pended, No judge had held. that. 
Speaking for myself, I ‘would e 
certainly shocked to’ hear that- azy 
judge or Court had or could ha», 
in the twentieth century, possitty 
held that, Acl I ean say to amnyore 
who claims that any Judge of this 
‘Court has so held is to ask him <o 
show me enything which cod 
Possibly have this meaning. , 

3. It may ‘be that some. peoy_e 
go on making assertions. about jucs- 
ments of this Court without readi-g 
or understarding them. But, tae 
way in which this has been goig 
on as a parc of a consistent scheme 
to malign tke Court and its Judgss, 
shows that their intention is to G- 
liberately shake the confidence of 
the public in this. Court. In acy 
case, this would be the result if re- 
thing is done by anyone to 
such a campaign of vilification. ` 


4. I will only ‘reproduce here 
three paragraphs from .my very 


jong judgment onthe case to shew 


what we had held and what te 


Attorney General had conceded I 
said there: . 
“Para 250: Enforceability, as =n 


attribute of a legal right, and the 
power of the “judicial organs of the 
State to enforce the right, are ez- 
élusively for the State, as the legal 
instrument cf Society, to confer ər 
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take away in the legally authorised 
manner. It follows from these basic 
premises of our constitutional juris- 
prudence that Courts cannot, during 
a constitutionally enjoined period of 
suspension -of the enforceability of 
Fundamental Rights through Courts, 
enforce what may even be a “fun- 
damental right” sought to be pro- 
tected by Part III of the Constitu- 


tion’ The Attorney General has, 
very fairly and rightly, repeatedly 
pointed out that no substantive 
right,, whether declared fundamen- 
tal or not, except the procedural 
rights converted into substantive 


ones by Art, 32, could be suspend- 
ed. Even. the enforcement in gene- 
ral, of all such rights is not sus- 
pended. Only ‘the enforcement of 
specified rights through Courts is 
suspended for the time being. 


Para 251: The enforceability of a 
right by a Constitutionally appoint- 
ed judicial organ has necessarily -to 
depend upon the fulfilment of two 
conditions: firstly, its recognition by 
or under the Constitution as a. right 


and, secondly . possession of ihe 
power of its. enforcement by the 
judicial organs. Now, if a right is 
established on facts, as. -a right, it 


will certainly satisfy the first con- 
dition, . But if the right is unenfor- 


, ceable, because the power of its en- 


forcement by Courts is constitu- 
tionally suspended or - inhibited, for 
the. duration of the Emergency, its 
mere recognition or declaration by 
Courts, either. as a right or asa 
fundamental .right, . could not pos- 
sibly. help a petitioner to secure 
his personal liberty. Article 226 of 
the Constitution .is, not meant for 
futile and unenforceable declara- 
tions of. right. The whole’ purpose 
of a writ of Habeas Corpus is to 
enforce a right. to personal freedom 
after the declaration of a deten- 
tion as illegal when it is so found 
upon investigation. 

Para 254: In this country, the pro- 
cedure for deprivation as well 
as enforcement of a right to 
personal freedom is governed part- 


ly by the Constitution and partly 
by ordinary statutes. Both.. fall 
within the purview of ‘procedure’. 


Article. 21. of the Constitution gua- 
Tantees, though the guarantee is 
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negatively framed, that ‘No person 
shall be deprived of his life or 
personal liberty except according 
to procedure established by law’. 
If an enforcement of this negative- 
ly framed right is suspended, a de- 
privation contrary to the prescribed 
procedure is not legalized. The sus- 
pension of enforcement does not 


either authorise or direct any 
authority to violate the procedure. 
It has to be clearly understood 
that what is suspended is really 


the procedure for the enforcement 
of a right which could be said to 
flow from the infringement of a 
statutory procedure. If the enforce- 
ment of a right to be free, result- 
ing derivatively. from both the con- 
stitutional and statutory provisions, 
based on an infraction of the pro- 
cedure, which is statutory in cases 
of preventive detention, is suspend- 
ed, it seems to me to be impossible 


to lay down that it becomes en- 
forceable when that part of the 
procedure which is mandatory is 
violated but remains unenforceable 


so long as the part of the proce- 
dure infringed is directory. Such a 
view would in, my opinion, intro- 
duce a distinction which is neither 
warranted by the language of Arti- 
cle 359 of the: Constitution nor by 
that of the Presidential Orders of 
1975. If the claim to assert the 
right is one based on violation of 
procedure, the. degree of violation 
may. affect the question whe- 
ther the right to be free is esta- 
blished at al, but it should not, 
logically speaking, after the result 
where the enforcement of the right, 
even in a case in which it has be- 
come apparent, is suspended.” 


5. It has been made absolutely 
clear in the passages cited above 
that no fundamental right ' itself 
was suspended by a Presidential 


Order under Article 359, What was 
held to have been suspended ‘was 
the power of the Court itself to 
enforce the widely conferred right 
of personal liberty under Art, 21 
by resorting to Arts. 32 and 226 
against Executive Authorities. On 
this aspect of the case — that the 
power of the Court to enforce fun- 
damental constitutional rights was 
suspended — Khanna, J., stated as 
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one of the conclusions of his. judg- 
ment: 

“A Presidential Order under Arti- 

cle 359 (1) can suspend during the 
period of emergency only the right 
to move any Court for enforce- 
ment of the fundamental rights 
mentioned in the Order.” 
This could only mean that the power 
of the Court to enforce specified 
fundamental rights was suspended. In 
the course of the judgment, Khanna 
J., expressed the view (para 15): 

“The effect of the suspension of 
the right to move any court for 
the enforcement of the right con- 
ferred by Art. 21, in my opinion, is 
that when a petition is filed ina 
Court, the Court would have to 
proceed upon the basis that no re- 
liance can be placed upon that arti- 
cle for obtaining relief from the 
court during the perind of emer- 
gency.” 

$. Therefore, it could be said 
that this statement of the position 
by Khanna J. himself was roughly 


speaking, an expression of a un- 
animously held view of all the 
Judges, Indeed, in the - passages, 
quoted already from my judgment, 


the effect is shown to be less dras- 
tic for the citizen than it is given 
in the last quoted passage. I have 
repeatedly pointed out in my judg- 
ment that it is not sa much the 
right of the citizen to move the 
court as the power of the court to 
enforce fundamental rights which 
is, in substance, temporarily sus- 
pended. 

7. Neither ‘the validity of the 
Presidential Order nor of the con- 
stitutional amendment, by which 
this Court’s very jurisdiction to en- 
tertain the question of validity of 


the Presidential Order “on any 
ground” was declared to be non- 
existent, was questioned by any 


counsel before this Court either for 
conflict . with the basic struc- 
ture of the Constitution or for 
mala fides of any sort (legal or 
factual). Yet, without questioning 
the validity of the Presidential’ 
Order or even the constitutional 
amendment barring judicial seru- 
tiny of grounds of its validity, this 
Court was expected, to judge from 
the tenor of the attacks made upon 
the judgment of. this Court, with- 
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out indicating where the Courts 
Teasoning went wrong, to hold thet 
the emergency itself was  uncor- 
stitutional, Even Mr. Justice Khanra 
did not hold that because no mate- 
rials were placed and no grouncs 
urged before the Court to enable 
it to hold that the 
Emergency was itself invalid. Tke 
_ obvious suggestion and threat hed 
out to Judges of the Court is that 
they will be maligned and punish- 
ed if they could not in future zo 
decide cases as to protect the inta- 
rests or voice the opinions of what- 
ever political or other sort of 
group those who have signed the 
document mentioned in the news- 


paper may represent. No more in- 
Sidious a danger to judicial ind=- 
pendence could exist. It implies 


nothing more nor less than blacs- 
mail to demoralise upright Judges. 
People who could indulge in it cer- 
tainly do nct represent those who 
say that law, as found in the Con- 
stitution, must be always declared 
by Judges fearlessly and honesty. 
I cannot conceive of a grosser or 
clearer case of contempt of Court 
than the implications of this docu- 
ment, if we were to think abcut 
them, would constitute. 


8. To blame and abuse the Jucge 
after shuttirg one’s eyes to what 
may be the shortcomings of ais 
own case or the law, as it exists, 


may be even forgiven in a certain 
type of litigant blinded by pr- 
sonal feelings. But, if those who 


purport to act pro bono publico to 


protect the Constitution. and ~he 
law conduct themselves in this fa- 
shion, and, if responsible deily 
newspapers publish what could be 


regarded, in addition to being ie- 
famatory and abusive, as gross cm- 
tempts of this Court, one wonders 
whether time has not come to re- 
mind such people of what the “aw 
says about it and what their duzies 
are to the Court, to the public, and 
to the individuals maligned. 


9. Although there was no dif- 
ference of opinion at ‘all betw2en 
the Judges of this Court in Shak- 
la's, case that the Presidential Order 
under Art. 359 of the Constitution 
did suspend enforcement of furda- 
mental rights. including the right to 


,Gopalan's case 


declaration ef 
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personal liberty — a right which 
hed been given a very comprehen- 
sive meaning and scope by a series 
of decisions of this Court from 
(AIR 1950 SC 27) 
through Satwant Singh’s and Kharak 
Singh’s case (1967) 3 SCR 525: (AIR 
1967 SC 1836) and (1964) 1 SCR 332: 
(AIR 1963 SC 1295) up to Golak 
Nath’s case (AIR 1967 SC 1943) — 
yet. there . was a difference 
of opinion between the majo- 
rity opinions of Judges of this 
Court and the view of Khanna J. 
on the question whether any statu- 
tory rights remained, apart from 
the fundamental right to personal 
liberty, which could still be enforc- 
ed during the emergency, and, if 
so, how. Mr. Justice Khanna said 
that there were such “statutory” 
rights which could be enforced. 
But, the majority of Judges of this 
Court could not see how evena 
distinction between the fundamen- 
tal rights to personal liberty and a 
statutory right to personal liberty 
could possibly help a detenu in 
preventive detention when the fun- 


damental right to personal liberty 
protected by Art. 21 itself gua- 
ranteed protection by “law” and 
this “law”, according to Gopalan’s 
case, was ‘lex’ or only statutory 
law where ‘preventive detention’ 


Ha- 
enforce- 


was involved as it was in the 
beas Corpus cases, If the 


‘ment of that protection of personal 


liberty by statutory law was speci- 
fically suspended by the Presiden- 
tial Order how did any right of en- 


forcement of the statutory protec- 
tion to personal freedom still re- 
main active? To say that it did 
seem an obvious contradiction to 
the majority. Moreover, the dis- 
tinction made by Khanna J. 
lost all its importance when the 


majority confined the suspension of 
enforcement only to what could be 


‘done under Arts. 226 and 32 of the 


Constitution. As is clear from the 
passages cited above from my judg- 
ment in Shukla’s case, the Attorney 
General had conceded. that the sta- 
tutory protections surrounding life 
and liberty, outside Arts, 226 and 
32 of the Constitution, were not 
suspended at all and could be en- 
forced. This meant that everyone, 
whether an officer or a- dignitary 
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of State, such 'as a Minister, could 
be prosecuted for murder or: for jil- 
legal and' malicious confinement of 
anybody just like any ordinary al- 
eged offender, The kind ‘of- 
dence which could not. be given in 
proceedings under either Art. 32 or 
Art. 226 could ‘be put forth in other 
types of legal | proceedings. 


10. One wonders’ whether it is 
an exhibition of dishonesty or of 
real inability ‘te understand’ what 
this Court had clearly and actual- 
ly held when some people go on 
suggesting that. this Court could and 
did -hold that the Executive, autha- 
rities could do: whatever they might 
like to do to destroy life and liberty 
but Courts will give no relief or re- 
dress, due to the Emergency, even if 
cases falling outside the area of 
“preventive detention” where release 
through writs of Habeas Corpus 
Was suspended, : were ‘brought before 
them. In any case, such assertions 
are gross distortions of what this 
Court actually held in Shukla’s case 
(ATR 1976 SC 1207) (Supra). 


IL In Shukla’s case (AIR 1976 
SC 1207) (supra), I pointed out 
that, although, -for reasons - which 


were outside the purview of judi- 
cial scrutiny, Courts had been de- 
prived of the power to test preven- 
tive detentions ‘by applying -norms 
of “judicial justice’, vet, the duties 


of the Executive were not diminish- ` 


ed but were enhanced on that. ac- 
count so that the Executive must 
see that the - detenu gets justice at 
its hands. `I said there (AIR 1976 
SC 1207) (at p.: 1315): = 

“Tt appears to me that it does 
not follow from a removal of the 
normal - judicial.. . superintendence, 
even over questions of vires, of de- 
tention orders, which may require 
going into facts| behind the returns, 
that there is no Rule of Law dur- 
ing the emergency or that the prin- 
ciples of ultra yires are „not to be 
applied at all iby any. `. authority 
except when, oni the face of the re- 
turn itself, it is demonstrated in à 
Court of. Law that the detention 
does not even purport: to be in 


exercise of the executive power or’ 


authority or is patently outside the 
law authorising detention. It seems 
to me that the intention behind 
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emergencey provisions and of the 
Act is that, although such executive 
action as ‘s not susceptible to 
judicial appraisement, should not 
be subjecteg . to it yet, it should 
be honestly supervised and con- 
trolled by the hierarchy of exe-~ 
cutive authorities themselves. It 
enhances the powers: and, there- 


fore, the responsibilities of -the 
Executive.” ee: 


12. It is surprising that even 
passages indicating that, although, 
judges expressing the majority view > 


. in Shukla’s case (AIR 1976 SC 1207) 


(supra) did not like measures - of 
preventive detention without trial 
even during an. Emergency, yet, 
they were bound by the Constitu- 
tion and the law to ‘perform the 
unpleasant duty to declare what the 
law was and not to run away 
from it, are cited sometimes to in- 
dicate that judges, for’ some rea- 
son, are partial to repressive laws. 
In fact, I quoted a long passage 
from Erskine May’s History of Eng- 


land to show the plight of per- 
sons detained ` on suspicion... The 
suggested. inference was that such 
powers, unless duly supervised, are 


bound to’ be misused. It was im- 
possible for the Court to do any- 
thing more than' to warn the Exe- 
cutive of the dangers of arrogating ` 
unto itself so great a share of power 
over the- persan ' of the. individual 
citizen: 


13. It: is ae that ‘this 
held that preventive detention was 
Practically removed from judicial 
supervision during’ an Emergency. 
The common statement of a con- 
clusion at. the end of the judg- 
ments in the Habeas Corpus casès,. 
based on the majority view. -but 
signed by all the Judgés, ` includ- 
ing Khanna J., was perhaps mis- 
leading as it zave the impression’ 
that no petition at all would lie un-. 
der either Article 226 or 32 to as- 
šert the right of personal liberty 
because the locus standi of the citi- 
zen was suspended. Had a review 
petition been fled before us I would 
have certainly made it clear that 
the statement of a conclusion reach- 
ed by the majority did not accu- 
rately set out at least my conclusion 
which is found at the end of my 


Court 
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judgment. It seems to me that the 
majority conclusion is rather loose- 
ly and vaguely expressed at the 
end of our judgments. A legitimate 
criticism could, therefore, be. that this 
Court should draft and state its 
majority conclusions better. However, 
a reding of all the judgments would 
have revealed that what was really 
meant by stating the. conclusion a3 
it was done was. nothing more 
than that the power of Courts un- 
der Art.: 226 -to afford ` relief was 
suspended but the power to enter- 
tain petitions was not suspended. 
The term ‘locus standi’, with regard 
to what was suspended, was used 
because of a similar use of it in 
previous judgments of this Court. 
Speaking for myself, I made it 
quite clear that I did not under- 
stand those judgments as layinz 
down anything more than that th 
power of the Court to afford relief 
was suspended so that hearings af 
cases could be resumed after th2 
suspension was lifted. And, ths 
practice followed by this Court, dur- 
ing the Emergency,. was also t 
suspend prcceedings or to kee? 
them in cold storage, so as to revive 
them later, but not to dismiss them 
outright for want of ‘locus stand? 
of petitioners. l 


14. Some people have said thet 
an excepticn should have been 
made in cases of mala fide deter- 
tions falling outside the statutory 
and emergency provisions, I may 
quote here the exact words used 
by me with regard to allegatiors 
‘of ‘malice in fact’ which, . even apart 
from emergency provisions, are not 
generally triable in summary irn- 
quiries into. causes of detention 
upon Habeas Corpus petitions but 
left to suits or other. proceedings 
for false imprisonment. I held that 


this right was intact eyen durirg 
the emergency. I said there: 
“As regards the issue. of ‘malice 


in fact, as I have already pointed 
out, it cannot be tried at all in a 
Habeas Corpus proceeding although 
it may be possible to try itina 
regular suit the object of which is 
not to enforce a right to personal 
freedom but only. to obtain dama- 
ges for a wrong done which is not 
protected by the terms of Sec. -16 
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_ English decision of the 
. Lords in Liversidge v. 


‘majority in Shukla’s, 


“not be held responsible for 
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of the Act. The possibility of such 


a suit should be andther deterrent 
against dishonest use of these 


powers .of detaining officers.” 


15. “Some the 
House of 

Anderson, ` 
1942 AC 206 to support the view 
that an issue of “malice in fact” 
should have been left open by the 
Supreme Court for decision by the 
Courts. This assumes that the 
case did not 
leave that course open for suits for 
damages for false imprisonment 
just as was the position in Liver- 
sidge’s case where, although. there 
was nothing equivalent to S, 16A (9): 
of the Act, which could prevent 
English Courts from going into the 
grounds, yet, the House of Lords 
held, practically as a matter of pub- 
lic policy, that the mere belief or 
satisfaction of the Secretary of 
State was enough and could not be 
challenged and he could not be ask- 
ed to give ` particulars, for his be- 
lief. In fact, the British Courts 
have gone much further than we 
did. The view of the best legal cir- 
cles in England. was, I have heard, 
that the majority view in Shuwkle’s. 
case (AIR 1976 SC 1207) is ahso- 
lutely correct because it accords 
with principles on which law re- 
lating to emergencies in even the 
most democratic countries is based- 
According to those principles, the 
Constitution says to the Judicature. 
on matters covered by Emergency 
provisions: “Hands off: The execu- 
tive knows more and understands. 
better what is to be done here. You 
are not judges of these matters.” 

That is evident also from what our 
Constitution says. The Judges can- 
what. 
the Constitution: contains. That is 
the responsibility of those who 
made it. Others have the power to 
change it. The judges can only de- 
clare what the- Constitution con- 
tains and what its meaning and 
effects are. Beyond that come the © 
functions of the lawmakers. who can 
set right the law if it is defective 


‘people ‘© mention 


or wanting in any respect. 


16. The constitutional position 
regarding Emergency provisions and 
the: principle underlying them were 
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well stated by Khanna J.in Shukla’s 
ease (AIR 1976 SC 1207) (supra) as 
follows (para 201): 


“No one can deny the power of 
the State to’ assume vast powers 
of detention in the interest of 
the security of the State. It 
may indeed be necessary to do so 
to meet the peril facing the nation. 
The considerations of security of 
the State must have a primacy and 
be kept in the forefront compared 


to which the interests of the indivi- 


duals can only take a secondary 
place. The motto has to be ‘who 
lives, if the country dies’. Extra- 
ordinary powers are always assumed 
by the government in all countries 
in times of emergency because of 
the extraordinary nature of the 
emergency. The exercise of the 
power of detention, it is well set- 
tled. depends upon the subiective 
satisfaction of the detaining autho- 
rity and the courts can neither act 
as courts of appeal over the deci- 
sions of the detaining authority nor 
can they substitute their own opin- 
ion for that of the authority re- 
garding the necessity of detention.” 


17. Even in times when there 
was no declaration of Emergency 
and no amendments had been made 
in the law so as to. deprive courts 
of power to look into the grounds 
of detention, claims for relief on 
grounds of either ‘malice in fact” 
or “malice in law’ could be judged 
only by looking at the grounds of 
detention in proceedings under either 
Art. 32 or 226. But, as the majo- 
tity of Judges in Shukla’s case 
(AIR 1976 SC 1207) pointed out, 
Section 16A, sub-section (9), was 
added during the emergency so 
that its validity could not be ques- 
tioned for violation of fundamental 
rights because Art. 358 of the Con- 
stitution, which is absolutely clear 
on the point, made such a course 
impossible. Section 16A (9), there- 
fore, also deprived Courts of powers 
to find out how detention was for 
a collateral purpose or suffered 
from even what is called “malice 
in law.” Hence, there was no alter- 
native before the Court except to 
say that, due to insurmountable 
obstacles placed by constitutional 
provisions and . statutory law, made 


“way in which what 


ALR. — 
during the emergency declared and 
protected by constitutional provi- 


sions, a High Court could not in- 
vestigate the legality of a detention 
under Art. 226 or 32 of the Con- 
stitution in such a way as to en- 
force a fundamental right against 
an executive authority empowered 
to pass and actually passing a 
prima facie valid detention order. 
But, that did not bar other legal 
proceedings mentioned by ime speci- 
fically in Shukla’s case (AIR 1976 SC 
1207) (supra) which were still ‘open 
to persons azgrieved even by prima 
facie valid detention orders, al- 
though what could be done under 
Art. 32 or 226 in normal times 
could not’ be achieved by other pro- 
ceedings. 

18. Indeed, I pointed out in 
Shukla’s case (AIR 1876 SC 1207) 
(supra) that, although High Courts 
were disabled by S. 154 (9) of the 


Maintenance of Internal Security - 
Act, which was added during the 
emergency, from calling for and 
examining grounds of detention, 


yet, if, upon the face of an order 
of detention, it appeared that it was 
defective for some reason, or. on 
the return filed in reply to a peti- 
tion, it appeared that there could 
be or was no detention order. such 
as the one required by statute. a 
writ of Habeas Corpus could be 
issued to release the detenu as ifhe 
was in private detention and not in 
“purported” cetention of an execu- 
tive authority, — even “purported” 
orders were protected sy statute. I 
indicated how the writ of Habeas 
Corpus lies not only against execu- 
tive authorities but also against 
Private individuals. Hence, if a de- 
tention was, on the face of the de- 
tention order, without a further 
investigation which could not, obvi- 
ously, take place without grounds, 
utterly illegal detention, ordered by 
an officer with no authority to order 
it, would be on par with a deten- 
tion by a private individual against 
whom a writ of Habeas Corpus 
would go. In fact, this was the only 
Mr. Justice 
Khanna seemed to have had in 
view when he spoke of statutory 
rights against actions outside the 
Act and the emergency provisions 
could be enfcrced despite the Pre- 
\ 
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Sidential Orders of 1975 ‘and statu- 
> tory amendments. The suspension 


operated only against purported ac- 
tion of executive authorities. The 
. fundamental rights were also gua- 
ranteed against acts of authorities 
which were parts of “the State”. 
Those laws which recognise and 
protect the rights of the individual 
to be free from illegal confinement. 
from assault, and from murder, 
could, on the very concessions madz 
by the Attorney General, be in- 
voked by the aggrieved citizen ever 


during the period of emergenc? 
against private persons. Such right= 
are not given against executiv= 


authorities, as such. but against ak 
wrongdoers, whoever they may be 
operating outside the  protecte= 
area, Therefore, whenever it was 
evident, on the face of the “return. 
to a notice by the Court, that = 
detaining officer was acting outside 
the protected field, release could be 
ordered. This is what I specifically 
held. And, there seemed nothing in 
the views expressed hy other learr— 
ed Judges contrary to what I said 
on. this aspect. 


19. With regard to the power ci 
High Courts to issue writs of He- 
beas Corpus even in cases of al- 
leged preventive detention by off- 
cers of State I specifically sat 
there (at p, 1311): 


“Detentions which not only ġo 
not but could not possibly have ang 
apparent, ostensible, or purported 
executive authority of the  Stat= 
whatsoever to back them, could kə 
equated with those by private per- 
sons. The suspension of enforce- 
ment of specified fundamental righs 
operates only to protect infringe- 
ments of rights by the State and 
its authorised agents, acting or pur- 
porting to act in official capacities 
which they could and do hold. a 
claim to an order of release from 
such a patently illegal detentioz, 
which is not by the State or on is 
behalf, could be enforced even duz- 
ing- the current Emergency. Bu, 
there is no such case before us.” 

20. With regard to one of tks 
eases cited before us, State ef 
Madhya Pradesh v. Thakur Bharst 
Singh, (1967) 2 SCR 454: (AIR 1967 
SC 1170) it was pointed out that 
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Shah J, had upheld the view that, 
although, the validity of a provi- 
sion empowering preventive deten- 
tion enacted during the emergency 
could not be challenged due to 
Art. 358, yet, if it was made before 
the declaration of emergency, it 
could be so challenged and declared 
void. Commenting on this case, the 
majority view, expressed by me, 
was (at p. 1312): 


“I do not think that there is any 
such case before us. It seems to 
me to be possible to distinguish the 
case on the ground that it was a 
case of patent voidness of the order 
passed so that the principle of lega- 
lity, which is not suspended, could 
be affirmed even apart from en- 
forcement of a specified fundamen- 
tal right, I think it was placed on 
such a footing by Shah J., speaking 
for this Court.” 


21. Similarly, all previous cases 
of this Court were distinguished by 
references to the differently framed 
Presidential Orders and statutory 
provisions which were applicable to 
their facts, but, the changed word- 
ing of the emergency Orders of 1975 
and amendments of the Mainten- 
ance of Internal Security Act in- 
tended to oust the power of Courts 
to make orders of release even in 
cases of “purported” detention made 
Courts quite powerless to act un- 
der Art. 226. Hence, there was no 
use in saying that nine High Courts 
had taken some other view. The 
various High Courts had, up to the 
stage when cases were brought up 
here, merely repeated what this 
Court had held in other circum- 
stances with: reference to other 
laws. Most of them had not decid- 
ed the question of validity of Sec- 
tion 16A (9) of the Act by the 
time the cases came up before this 
Court at an intermediate stage. 

22. If the minority view of 
Khanna J. had prevailed, some more 
time would have been spent in the 
High Courts upon further enquiries 
which could not proceed far for 
want of grounds of detention, but, 
the writ petitions would heve been 
ultimately dismissed in all those 
cases where there were prima facie 
valid detention orders as there 
seemed to be -in all cases which 
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came up before this. Court. And, 
in those cases where there were 
no such prima facie valid detention 
orders, the -detenus could be re- 
leased even upon the ‘reasoning of 
the majority of the view, as ex- 
plained above, and, in greater de- 
tail in my judgment on Shukla’s 
case, contained the true ratio of 
' the majority decision: f 

23. The enquiries: made by the 
High Courts ‘could ‘not be more 
than very superficial if grounds of 
detention could not be sent for 
and perused by them because See- 
tion 16A (9) introduced by Act No. 
XIV of 1976 was valid. Mest of 
the High Courts had not ruled upon 
‘the validity of this provision -One 
of the grounds on which this Court 
had entertained the appeals by the 
State Authorities at ‘an. irterme- 
diate stage was that, in view of 
Section 16A (9) of the Act, further 
enquiry may not be called for in 
the High Courts if the provision 
was valid. Khanna J., thought that 
the question’ of validity of this pro- 
vision should be decided by this 


Court only after all the High 
Courts had determined it. The. 
majority acted, on the assumption 


thai, after - entertaining’ the appeals 
and hearing very full and‘ long 
arguments on it. there was a - duty 
cast on this Court to give a deci- 
sion on this matter also. 

24. Speaking, for myself, I do 
not think thati any other conclu- 
sion except the one which ‘the 
majority really reached in those 
eases before sending ‘them back to 
the High Courts for disposal accord- 
ing to law, was legally or con- 
stitutionally possible on the mate- 
rials placed and arguments advanc- 
ed before us. This was that the en- 
forcement of the right to personal 
liberty, by the issue of- writs of 
Habeas Corpus, against prima ‘facie 
valid detention: orders of executive 
authorities of the State. was sus- 
pended during the emergency. 
Facts of each ‘case were not be- 


fore this Court as no facts could 
be placed, before -it at that stage. 
And, grounds of detention — the 


main legal weapon of attack upon 
detention orders — could not be 
there at all at any stage- before 


the High Courts due to 5. 16A (9) 


ATR. 


of the Act. On the last mentioned 
question, four Judges of this Court 
decided that the (Constitutional wali- 
dity of the provisians. could mot be 
challenged during tthe emergency 
whereas one learned Judge (Khanna 
J.) held that all the Hish Courts 
should first decide that matter 
themselves so. that. it could «ome 
up before us again at a later ap- 
Pellate stage Postponing decision: 
of this Court on this auestion after 
hearing such full’ arguments was 
neither mecessary nor helpful ito.de- 
tenus, The majority acted -on 
the assumption that to postpone de- 
cision-on what. was so clearly cover- 
ed by Art. 358 could orly mrolong 
the agony ef those who wanted 
justice according to law. And, if 
this question was decided against 
the detenus and “enforcement” of 
the ifundamental right ito „personal 
freedom as protected by statutory 
provisions, was suspended what 
was there before ¢he Courts to en- 
force under Art. 226 and iow was 
it to be done? Those who live in 
the. world of law as it exists and 
not in one of romantice dreams 
could only give the answers hears 
the majority of ‘judges pave 
Shukla’s case (ATR 1976 SC 1207) 
(supra). 


25. Even *f Shukle’s case (AIR 
1976 SC 1207) (supra) could ‘be ‘one 
in which two views were ‘possible 
on any question, I do mot. ‘think 
that any newspaper could tbe alb 
lowed to describe one wf the -two 
views in the way ‘in ‘which signa- 
tories of the document cited jin ‘the 
news ‘item have chosen ‘to do it by 
calling “it a “misdeed” -and suggest- 


ing that Judges ‘should thave ‘held 
what they could mot ‘honestly be- 
lieve to be correct «in ‘law. “The 


signatories are also reported ‘to 
have said that Judges who gave 
such decisions «would the “ostracis- 
ed” in other countries. Those ‘who 
drafted the document seemed ‘to ‘be 
aware of the perils of their rres- 
ponsible language. They, ‘therefore, 
took shelter béhind ‘some varticle +in 
a foreign :: newspaper presumably 
based «on sources imterested iin dis- 
tortion or ne better informed and 
with no ‘better motives than ‘those 
of the signatories of. ithe document 
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quoted’ im the news item before us 
However, as two of my learnee 
brethren are of the view that w= 
shoul ignore ever such newz 
items and no~_ proceed further. T 
car dm no: more than to state the 
reasons för my dissent before sign- 
ing. a common order dropping thes= 
proceedings: 


UNEWALIA:. AND KAILASAM JJ- 
26; Having: considered every. pros 
and: cons of she matter im regard 
to the amended notice issued te ih= 
editor of the Times of India on th= 
Litm January, 1978. to show cause 
why ‘proceedings for comempt ct 
this Honible: Court under Art. 123 
of. the Constibutim should mot be 
initiated! against. you im respect ci 
the statements. made in the afore 
said news item in respect of the 
habeas; corpus ease (A. D. M. Jabal 
pur v. S. Shukia (AIR 19:6 SC 
1207) andi the judgements of this 
Court in that case’, we are of the 
view that it is not a fit case whene 
aiformal prozeeding for. contempc 
should: be drawm up. We aceorc- 
ingly drop the proceedings. 


ORDER: 


In view of the majority opiniom, 
the pro ; for contempt againsi 
the editor of the Times of. India 
are dropped. 

Order accordingly. 
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M H. BEG, C J.. Y. Vi CHANDRACHUB, 
PE N BHAGWATI. V. R. KRISHNA 
IVER, JASWANT SINGH, V. D 
TULZAPURKAB AND D A, DESAT, Ja. 
Charar Lal Satu, Petitioner v. Shei 
Neelanr Sanjeeva Reddy, Respondent. 
Election: Petn, No. I of 1977, Dj- 15-2 
1978 7 l 
(A) Presidential and, Vice-President=! 
Elections Act (1952),, Ss. 5-B,. 5-C, 5-2 


and 13 (a)} — Election. petition challenz— 


ing, election of President — Petition=x 
who has admittedly not complied wih 
provisions. of S.. 5-B or S.. 5-C is not a 
candidate: either. duly nominated or ome 
who, could. claim. to. be so nominated 
within. meaning, of S. 13: (a) —- Rejectien 
of his, nomination. paper under S. 5-E <s 
justified.. (Paras 8, 3) 
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(B) Constition of India, Arts. 14, 58 
and T1 — Relative scope of Arts. 58 and 
71 — Presidential and Vice-Presidential 
Election Act (1952), Ss. 5-B_ and 5-C — 
Provisions of, are not in conflict with 
Art. 14 or with what - is provided by 
Art. 58. 

. Article 58 aie provides the qualifica- 


. tions or conditions for the eligibility of a 


candidate for Presidential Election. If 
has nothing to do with the nomination 
of a candidate which requires ten propo- 
sers and ten seconders. In the case of an 
election to such a bigh office as that of 
the President of India, it is quite reason- 
able: to Iay down -the condition that- a 
person who is allowed to contest the elec- 
tion as a candidate must have at least 
tem: proposers and ten seconders from 
amongst hundreds of electors who are 
legislators. The subject-matter of Ss, 5-B 
and 5-C is compleiely covered by the 
provisions of Art. 71 (1) of the Consti- 
tution, (Para 11) 
Sections 5-B amd 5-C of the’ Act are 
not in conflict with Art. 14 of the Consti- 
tution. The conditions laid down in 
Ss. 5-B and 5-C apply to all persons 
who want to be candidates at a Presi- 
dential Election without any discrimina- 
tion. They prima facie impose reasonable ` 
conditions to be observed by any person 
who wants seriously to contest at a Presi- 
dential Election. Hence, this provision 
would be valid even apart from Art. 71(3) 
of the Constitution. (Para 11) 
Inasmuch as the Supreme Court has 
been constituted the authority of Tribu- 
nal before which the election of the Presi- 
dent can be questioned, the effect of 
Art. 71 (3) is only to give effect to a 
well known general principle that a 
Court or Tribunal functioning or exercis- 
img its jurisdiction under an enactment 
will not question the validity of that 
very enactment which is the source of its 
powers. Hence, the validity of either 
S. 5-B or S. 5-C of the Act or the validity 
of the amendment introduced in Art. 71(3) 
of the Constitution cannot be challenged. 
AIR 1975 SC 2299, Dist. - (Para 12) 
(C) Presidential and Vice-Presidential 
Elections Act (1952), Ss. 14 and 14-A — 
Read with O. 39, Rr. 2 and 5 of Part VII 
Supreme Court Rules — Election petition 
challenging election of President of India 
— Procedure — Compliance of — Locus 
standi to apply — Dismissal in limine. 
(Supreme Court Rules (1966),- O. 23, R. 6 
and O. 39, Rr. 2 and 5). 
The procedure or manner or: ques- 
tioning the Presidential electicn having ` 
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been laid down, the petitioner must 
come within the four corners of that pro- 
cedure in order to have a locus standi to 
challenge the Presidential Electior and to 
be able to maintain the election petition. 
If he neither is nor can claim to be a 
candidate, on assertions made by him in 
his petition itself, he would be lacking 
the right to question the election of 
the President of: India. The effect of the 
provision: of Ss. 14 (1), 14 (2), 14 (3) 
and 14-A (1) of thes Act, read with O. 39, 
Rr. 2 and 5 of the Rules of the Supreme 
Court, ig that the petition is barred be- 
cause the petitioner has not got the 
required locus standi to maintain it. 
(Para 12-A) 
Since this petition is barred by the 
provisions of law laying down the proce- 
dure for filing an election petition and 
indicating who are entitled to maintain it, 
the petition could be rejected in limine 
under O. 23, R. 6 of the Rules of the 
Court. On the other hand, it could be 
said, where he is challenging the very 
validity of the provisions which kar him 
from coming to the Court, that he has 
the locus standi to do that until his case 
is thrown out on the question of validity; 
Consequently, it is safer in the instant 
case to hold that the petition is not 
maintainable. AIR 1975 SC 1288 and AIR 
1936 PC 253 (2), Rel. on. AIR 1977 SC 


1361, Ref. (Fara 17) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1361: (1978) 1 SCR i 14 
AIR 1975 SC 1288 16 
AIR 1975 SC 2299: (1976) 2 SCR 47 11 
AIR 1936 PC 253 (2) 17` 

Mr. Charan Lal Sahu, Petitioner in 


person; Mr. P. Ram Reddy, Sr. Advocate 
(M/s O. C. Mathur, J. B. Dadachanji, 
C. S. R. Rao and A. V. V. Nair, Advo- 
cates with him), for Respondent; Mr. 
S. V. Gupte, Attorney-General (Mr. R. N. 
Sachthey, Advocate with him), for Attor- 
ney-General and Reurning Officer. 


BEG, C. J.: — Thig is a petition under 
Section 14 of ,the Presidential and 
Vice-Presidential' Elections Act, 1952 
(hereinafter referred to ag the Act), 
challenging the election of Shri 
Neelam Sanjeeva Reddy as a President 
of India at the Presidential electicn held 
on 19th July, 1977. Section 14 and the 
relevant part of S. 14-A of the Act read 
as follows: 

“14. (1) No election shall be called in 
question except by presenting an elec- 
tion petition to the Antuonty TRORA in 
sub-s, (2). ; 
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(2) The auwhority having jurisdiction 
to try an election petition shall be the 
Supreme Cour. 

(3) Every election petition shall be 
presented to such authority in accord- 
ance with the provisions of this Part 
and of the rukes made by the Supreme 
Court umder Art. 145. 

14-A. (1) An election petition calling 
in question an election may be presented 
on one or more of the grounds specified 
in sub-s. (1) cE S. 18 and S. 19, to the 
Supreme Couri by any candidate at such 
election, or — 

(i) in the case of Presidential election, 
by 20 or mors electors joined together 
as petitioners,’ 

2. Among che rules made by this 
Court, Part Vil, O. 39 contains rules re- 
lating to election petitions made under 
Part III mentioned in S. 14 (3) of the 
Act. Rule 2 cf O. 39 lays down: 

“2. An application calling in question 
an election skall only be by a petition 
made and presented in accordance with 
the provisions of this order.” 

Rule 5 of O. 29 provides: 

“5. The petition shall state the right 
of the petitioner under the Act to peti- 
tion the Court and briefly set forth the 
facts and grounds relied on by him to 
sustain the reliefs claimed by him.” 
Rule 34 of O. 29 says: 

“34. Subject to the provisions of this 
order or any special order or’ directions 
of the Court, the procedure on an elec- 
tion petition szall follow, ag nearly as 
may be, the procedure in proceedings be- 
fore the Court im the exerzise of its ori- 
ginal jurisdiction.” 

3. Thus, the procedure contained in 
Part INI of the Rules of this Court, in- 
cluding O. 23 relating to the institution 
of suits by plaints, applies to the pro- 
ceedings commznced by election petitions 
after reading the word “petition” for 
“plaint”. Among these rules is R. 6 
which provides that this Court after the 
plaint has been presented to the Regist- 


rar- and numbered, shall reject the 
plaint “where it does not disclose a cause 
of action”, or where “the suit appears 


from the statement in the plaint to be 
barred by any law”. It is obligatory 
upon the Cour: to reject it outright and 
not to waste ary more time upon a plaint 
or petition if the provisions of law are 
shown to bar proceedings. Indeed, it is 
not even necessary to issue a notice to. 
any opposite party or parties in such a 
ease, But, whera the petition or-plaint of 


- the petitioner:is rejected, O. 23, R. 7 re- 
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quires that “the Court shall record am 
order to that effect with the reasons fc? 
the order.” 

4. It is only after the issue and ‘ser- 
‘vice of summons under O. 24 and tr 
filing of a written statement under O. £5 
that the question of framing issues need 
arise in a case. However, as notice wes 
issued and an affidavit in opposition was 
filed by Shri Neelam Sanjeeva Redcy 
himself in this case where preliminary 
objections to the maintainability of. tba 
election petition were taken, and the petë- 
tioner asked for issues to be famed, this 
Court framed issues on these preliminary 
objections. They were as follows: 

1. Has the petitioner a locus standi i0 
maintain his election petition, or, in 
other words, is he a duly nominated caz- 
didate in accordance with provisions xf 
Ss. 5-B and 5-C of the Presidential amd 
Vice-Presidential Elections Act? 

2. Is the petition maintainable ? 

3. Is it open to the petitioner to che~ 
lenge the validity of Ss. 5-B eng 5-C af 
the Act? 

4. If so, ara the two pfoviaens men~ 
tioned in issue No. 3 valid ? 

5. If, however, the petitioner cord 
not get beyond the stage of the first 
issue on his locus standi, it was no Use 
considering other issues. In this ca, 
however, the four issues or questions :n 
issue framed above are so inter-connect- 
ed that we propose to deal with them =y 
means of a single judgment and orcer 
stating our reasons for coming to the 
conclusion that this petition is barred 2y 
the provisions of law so that it must be 
rejected on this ground, We are also f 
opinion that it is neither open to the 
petitioner to challenge the validity f 
Ss. 5-B and 5-C of the Act nor are these 
provisions in any way invalid. The p&i- 
tioner went so far as to challenge the 
validity of th2 constitutional amendment 
introduced in 1974 by which the jurisdic- 
tion of any Court to question the valid_ty 
of an Act made under Art. 71 (1) of fhe 
Constitution was barred. The relevant 
‘constitutional provisions and the prozi- 
sions of the Act are set out below: 

6. Article 54 lays down as follows 

“54. Election of President—The Presi- 
dent shall be elected by the members of 
an electoral college consisting .of — 

(a) The elected members of both Hov=es 
of Parliament; and 

(b) The elected members of the Legs- 
lative Assemblies of the States.” 

The manner of election of the President, 
in accordance with the system of peo- 
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portional representation by means of a 
single transferrable vote: by secret bal- 
lot, is provided for by Art. 55 of the 
Constitution, The first three clauses of 
Art. 71 lay down as follows: 

“71, Matters relating to or connected 
with the election of a President or Vice- 
President — 

(1) Subject to the provisions of this 
Constitution, Parliament may by law re- 
gulate any matter relating to or connect- 
ed with the election of a President or 
Vice-President, including the grounds on 
which such election may be questioned; 


Provided that the election of a person 
as President or Vice-President shall not 
be called in question on the ground of 
the existence of amy vacancy for what- 
ever reason among the members of the 
electoral college electing him. 


(2) All doubts and disputes arising 
out of or in connection with the election 
of a President or Vice-President shall be 
inquired into and decided by such autho- 
rity or body and im such manner as may 
be provided for by or under any law 
referred to in.cl. (1). 


(3) The validity of any such law as 
is referred to in cl. (1) amd the decision 
of any authority or body under such law 
shall not be called in question in any 
Court.” 


7. To carry out the purposes of Arti- 
cle 71 (1) of the Constitution the Presi- 
dential and Vice-Presidential Election 
Act, 1952 was enacted by Parliament. 
The grounds on which the election 
can be questioned as well ag the 
mode of questioning it were laid 
down by the Act. Section 14-A of 
the Act provides the only manner in 
which the election of a President can be 
called in question by an election petition 
presented to the Supreme Cour? either by 
a candidate or by 20 or more electors 
joined as petitioners. 

.8. Section 13 (a) of the Act says: 

“t ‘Candidate’ means a person who has 

been or claims to have been duly nomi- 
nated as a candidate at an election. 
The petitioner admits in his plaint that 
he was: not only nominated as pro- 
vided by S. 5-B of the Act which enacts 
that each candidate shall deliver to the 
Returning Officer at the place specified in 
thig behalf in the public notice issued 
under S. 5 a nomination paper completed 
in the prescribed form and subscribed by 
the candidate as anemting: w he nomi- 
nation, and - 6 A 
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(a) im the case of Presidential. election, 
also by at. least tem electors: as: proposers 
end at least. ten electors as: seconders.” 
Again, Si. 5+C' provides that: ~ 

“A candidate shall not be deemed to 
be duty nominated! for election: unless he 
deposits: or causés to be deposited a sum 
of two thousand’ five hundred rupees.” 

9. Now, the petitioner’ also admits. in 
his petition that: he had not deposited 
this: sum of maney as required by S, 5-C 
of the Act: Thus, om the: very admissions 
in the petition or plaint, the peti- 
tioner was: mot a candidate either duly 
nominated or ane who: could! claimt te be 
ar 6«Tominated Hence his nominacion 


paper was rightly rejected by the Re-. 


turning, Officer: atting, under S.. 5E of the 
Act. 


10. Now. the: petitioner's: contention 
is that Art. 58 of. the Constitution lays 
down. the qualifications, for a candicate 
te be elected: so. that. a. law made under 
Art. 71 (1). could not be in conflict with 
what is provided jby Art. 58, which reads 
as follows: | 

“(1y No person shalh be: eligible for 
election as President unless he — 

(a) is @ citizen, of India ` 

(by Tras completed the age of 35 -years; 
and 

(c) is qualified ifor election as a mem- 
ber of the House'of the People. 

A peron shall! not be eligible for 
electiom as. President if he Holds any 
office of profit under the Government of 
Indie or Government-of any State or 
under any local pr other authority sub- 
ject tm the control of any of the said 
Governments. ' 

Explanation. — For the purposes of this 
article, a person. shall not be deemed’ to 
hold any office of profit by reason only 
that Ke is the President. or Vice-President 
of the Union or; the Governor of any 
State or is a Minister either for the 
Union or for any State.’” 


11. It is clear to. us. that Art. 53. only 
providés; the qualifications or conditions 
for the eligibility) of a. candidate, It has 
nothing, to do with the nomination of 4 
[candidate which requires’ ten proposers 
land! ten. seconders: We think that in the 
yease of an electiom to such a high office 
las that of the President of- India, it. is 
|quite reasonable: fo lay down the condi- 
\ffon that a person! who is allowed tọ cen- 
itest. the election | ag @ candidate must 
Ihave at Teast ten \proposers' and ten 
|seconders from ‘amongst’ hundreds of 
electors who are legislators. We think 
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that. the subjec-matter of Ss, 5-B and 5-C 
is; completely covered by the provisions of 
Art. 71 (1) of the Constitution set out 
above, Wealsc think that there isno force 
imthe contenticn that Ss, 5-B and 5-C of thej 
Act ‘are in ccnflict with Art. 14 of the 
Constitution, The conditions laid down in 
Ss. 5-B and 5-2. apply to all persons who 
want: to be candidates at a Presidential 
‘election without any discrimination. They 
prima facie impose reasonable conditions 
to be observed by any person who wants 
seriously .to contest at a Presidential 
election, Hence. this. prevision would be 
valid even apert from Article 71 (3) of 
the Constitution. 


12. When Article 71. (3) of the Consti- ' 
tution was. poicted out to the petitioner, 
he contended chat it wes introduced by 
an. amendment in 1974 which was inva- 
lid. When we questioned the petitioner 
about the grourds of its alleged invalidity, 
he . maintained that it constituted an 
invasion of tbe basic structure of the 
Constitution anc contended that this Court 
had imvalidatej] a similar amendment 

_of the Constitution in the case of Shrimati 
Indira Nehru Gandhi v. Raj Narain 
(1976) 2 SCR #47: (ATR 1975 SC 2299). 
We think the provisions of the Constitu- 
tional amendment which was invalidated 
there cannot be said tc be similar to 
Article 71 (3) of the. Constitution. In 
Shrimati Indira Nehru Gandhi’s case 
(supra), this Court had struck down 
Article “329A (4) of the Constitution 
mainly on the ground that it violated the 
basic structure of the Constitution inas- 
much ag Parliement, in exercise of its 
powers of amendment of the Constitu- 
tion, under Article 368, could not exer- 
cise a judicial power of decision of elec- 
tion disputes. p=nding before this Court. 
This’ Court had struck down a provision 
there which took away the jurisdiction 
of this Court tc decide disputes pending 
in appeals. before it, because Parliament 
had, after practically deciding these dis- 
putes, directed this Court to carry out 
whatever was kid down in the form of 
a Constitutional amendment. This Court 
refused to accent as valid what amoun- 
ted to an adjucication or what displaced 
adjudication, wifhout following any judi- 
cial or quasi-judicial procedure, by 
resorting to whst was essentially only a 

a legislative power lodged in’ Parliament. 
The basic struccure of the Constitution, 
resting on the Cactrine of a separation of 
powers, seemed to have been shaken 
rather rudely b7 Article 329A (4) which 
was, therefore, declared void. In ‘the 


r 
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_ case before us, the impugned amendment 
of the Constitution only refers to a law 
by which Parliament may regulate mat- 
ters connected with the Presidential 
election, including those relaing to elec- 
tion disputes arising out of such an elec- 
tion. It cannot be said to take away the 
jurisdiction of this court to decide any 
matter which may be pending before this 
Court. All it does is to provide that the 


validity of any law falling under Article. 


71 (1) will not be called in question in 
lany court. Imasmuch as this Court has 
been constituted the authority of Tribu- 
nal before which the election of the Pre- 
sident can be questioned, the effect of 
Article 71 (3) is only to give effect to a 
well known general ‘principle which is 
applied by this Court that a Court or 
Tribunal functioning or exercising its 
jurisdiction under an enactment will mot 
question the validity of that very 
enactment which is the source of 
its powers., This Court 
here as an election tribunal set 
up under & law made by Parlia- 
ment under Article 71 (1) of the Consti- 
tution. We are unable to see any force 
in the attack upon the validity of either 
section 5B or section 5C of the Act or 
of the amendment which introduced 
Article 71 (3) of the Constitution. 


12-A. The result of a careful conside- 
ration by us of the provisions mentioned 
above is that we think that, the proce~ 
dure or manner for questioning the 
Presidential election having been Jaid 
down, the petitioner must come within 
the four comers of that procedure in 
order to have a locus standi to challenge 
the Presidential election and to be able 
to maintain this petition, If he neither is 
mor can claim to be a candidate, on 
assertions mzde by him in his petition 
itself, he would be lacking the right to 
question the election of Shri Neelam 
Sanjeeva Reddy as President of India. 
The effect of the provision of sections 
14 (1), 14 (2) and 14 (3) and 14A (1) of 
the Act, read with Order XXXIX, rules 2 
and. 5 of the Rules of this Court, is that 
the petition before us is ‘barred because 
the petitioner has not got the required 
locus standi to maintain it. 


13. For the foregoing. reasons, we 
decide issues (1) to (4) against the petitio- 
mer. 

14. We may “mention here that in 
State of Rajasthan v. Union of India, 
(1978) 1 SCR 1: (AIR 1977.SC 1361) this 


functions `` 
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Court had dismissed suits filed fn this 
Court under Article 18% of the Constitu- 
tion on a. preliminary poins withaut 
framing issues. It was pointed out, there, 
by one of us (Beg, C. J.), that technically 
more correct order to pass in those cases 
may have ‘been to reject ‘the -plaints in 
limine under Order XXIII, Rule 6 of the 
Rules of this Couri. 


15. In the case before us, however, it 
is quite clear that ithe petitiom is barred 
by the provisions af ‘Sectiom £4 (1) and 
(3) read with Sections SB: and 5C :amd ‘Sec. 


14A of ithe Act and ‘Onder XXXIX, Rules 
‘2. and 5 of the Rules of twis Court framed 


under Part IH mentioned iim section 14 (3) 
of the Act. 

16. We are also im complete amd 
respectful agreement with the judgment 
of a constitution Bench of this, Court 
given on 14th October, 1974, om Election 
Petition No. 1 of 1974 (reparted) in. AIR 
1975 SC 1288) Charan Lal Sahu v: 
Fakhruddin Ali Ahmed, whare, on a 
precisely similar election petition. hy the 
very petitioner now before us against: the 
former President Shri Fakhruddin Adi 
Ahmed, this Court had dismissed his 
petition and rejected the very grounds 
now repeated before us. Im thet case. also 
the petitioner had assailed the -walidity 
of Sections 5B and 5C af the Act and 
failed. The petition was dismissed in 
limine on a preliminary objection. 

17. It could be ‘urged relying upon 
the well known principle laig down ‘in| 
Nazir Ahmed w. ‘Emperor, AIR 1936 
PC 253 (2) that, .where a mode for 
doing something is laid down, any other 
mode is necessarily -probihited! his 
petition is barred by ‘the provisions of law 
laying down the procedure for filing an 
election ‘petition ‘and indicating who are 
entitled to maintain it. On such a view 
the petition could ibe rejected under Or- 
der XXII Rule 6 of ithe Rules of ‘the 
Court. ‘On the other hand, ‘it could be said, 
where he is challenging ‘the very ‘valtdity 
of the provisions which bar him from 
‘coming to the ‘Court,. that the has: the 
locus ‘standi to do ‘that wmitil his ease is 
thrown out on the question of validity. 
Consequently, we think if safer im ‘the 
case before us to hold ‘hat. the petition 
is not maintainable, on the view takem 
by us. 

18. Accordingly, we dismiss this 
petition ‘but make mo order ‘as ‘to -eosts. 

Petition dismissed. 
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M. H. BEG, C. J., P. N. BHAGWATI 
AND V. D. TULZAPURKAR, JJ. 


Tolaram Bejoy Kumar, Appellant 
v. Commissioner of Income-tax, Assam, 
Respondent. 


Civil Appeal No, 1980 of 1972, D/- 
14-2-1978. 


Income-tax Act (1922), S. 3 — Charge 
of income-tax — Hindu Undivided family 
— Partition — Family business continued 
by members in partnership — Inccme of 
a partner — Cannot be assessed separa- 
tely as his individual income. 


Where a Hindu Undivided family was 
carrying on a business and on partition, 
the business was converted into a part- 
nership consisting of the members of the 
family, an individual partner could not 
claim that his share in the partnership 
business should be assessed separately as 
his individual income. The partnership 
business was, until partition. a joint 
family business and therefore the share 
of a coparcener in the partnership which 
came into being on the partition of the 
Hindu Undivided family could not be 
regarded as his separate property. AIR 
1970 SC 14, Rel, on, (1965) 56 ITR 715 
(All), Disting; (1973) 90 ITR 162 (Assam & 
Naga), Affirmed. (Paras 6, 9) 


Anno: AIR Manual (2nd Edn), I, T. Act 
(1922), S. 3, N. 3 and 4. 


Cases Referred: Chronological Paras 
AIR 1970 SC 14:74 ITR 190 7 
AIR 1966 SC 1523: 60 ITR 293 7 
(1965) 56 ITR 715 (All) 8 


1957 AC 540: (1957) 3 WLR 304 Attor- 
ney-General of Ceylon v. A. R. Aruna- 
chalam Chettiar 7 
M/s B. B. Ahuja and S. K. Nandy, 

Advocates for Appellant; Mr, T. A. Ra- 

machandran and Mr. R. N. Sachthey, 

Advocates, for Respondent. 


BEG, C. J.: — The appellant, a Hindu 
Undivided Family, is before us by special 
leave through its Karta Tolaram. The 
statement of the case shows that Nermal, 
who died in the year 1945, left three 
sons, Srinivas, Nathmal- and Tolaram. 
Narmal had carried on an Hindu undivi- 
ded family business started round about 
1925. It appears that the name of the 
business was changed to Nathmal Tola- 
ram from 1936-37 and that the ircome 
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of the ‘business; was assessed as Hindu 
Undivided Family income since then. 
The previous records do mot seem to be 
very clear. but, from the year 1942 to 
1950, the income of this business was 
certainly assessed as Hindu Undivided 
Family ‘income. It was partitioned with 
effect from 6th April. 1949. After the 
partition, the business carried on at two 
places, Dhubri and Gauripore, was con- 
verted into a partnership business evi~ 
denced by a deed of partnership executed 
between the three brothers on 7th April, 
1949. In this d2ed, it wag admitted that 
the business had been carried on previous 
to the partition as Hindu Undivided Fa- 
mily business. 

2. On 19th September, 1950, an appli- 
cation was made under section 25A of 
the Income-tax Act, 1922, to record and 
register the partition, This was done on 
17th August, 1954. On 29th March. 1959, 
the firm of M/s. Nathmal Tolaram was 
dissolved and a new firm Nathmal Tola- 
ram (Petrol Depot) came into existence. 
In the assessment year 1959-60 Tolaram 
claimed that his share in the partnership 
business should be assessed separately as 
his individual income. His claim was 
rejected by the Income-tax Officer, but 
was accepted in appeal. 


3. We then come to the relevant 
assessment year 1960-61, when Tolaram 
made a similar claim to separate assess- 
ment of income derived from the part- 
nership business in petrol amounting 
Rs, 21,746/-. The Income-tex Officer re- 
jected this claim. The Appellate Assistant 
Commissioner also, on an appeal, after 
reviewing the entire set of facts and 
circumstances in the light of fresh mate- 
rials which were available, affirmed the 
order of the Imcome-tax Officer rejecting 
the claim of the appellant. The Income- 
tax Tribunal and then the High Court 
also affirmed this position. 

4. The appellant, however, obtained 
special leave to appeal from the judg- 
ment of the -Eigh Court deciding the 
following question framed before it 
against the appe-lants: 

“Whether on the facts and in the 
circumstances of the case, the Tribunal 
was justified in holding that the share 
income of Rs. 21,746/- from Messrs. 
Nathmal Tolaram (Petrol Depot) was 
assessable in the hands of the assessee 
family?” 


Commr., Assam (Beg C. J.) 


5. The position seems to be clear in law. 
The following passage in Mulla’s Hindu 
Law, Fourteenth Edition. at p. 278 has 
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been quoted and relied upon by the me 
Court: 


“228, Property jointly acquired. — © 
Where property has been acquired 2 
business by persons constituting a joict 
Hindu family by their joint labour, tle 
question arises whether the property =æ 
acquired is joint family property, <r 
whether it if merely the joint proper-y 


of the joint acquirers or. wheth=r 
it is ordinary partnership property, 
If. it is joint family property. 
the male issue of the acquirers 


take an interest in it by birth (s. 221, 
sub-s. (1)). If it is the joint property Df 
the acquirers, it will pass by survivor- 
ship, but the male issue of the acquirers 
do not take inverest in it by birth (s. 221, 
sub-s, (2). If it is “partnership property, 
it is governed by the provisions of tze 
Indian Partnership Act, 1932, so that tze 
share of each of the joint acquirers wil 
pass on his death to his heirs, and not ty 
survivorship. : 

(2) If the property so acquired is 
acquired with the aid of joint famfty 
property, it becomes joint family property. , 

(3) If the property so acquired is 
acquired without the aid of joint famEy 
property, the presumption is that it is 
the joint prop2rty of the joint acquiress, 
but this presumption may be rebutted Ty 
proof that thə persons constituting . tze 
joint family acquired the property not as 
members of joint family, but as members 
of an ordinary trade partnership restizg 
on contract, in which case the property 
will be deemed to be partnership pro- 
perty”; 

6. In the case before us the findicg 
of fact was that the property was not 
acquired as partnership property under a 
contract, but the partnership busines 
was originally prior to partition Hindu 
Undivided Family business, Hence, there 
was no room for applying the principte 
that members of a joint Hindu family 
had not acquired the business as mer- 
bers of a joint family but in a separake 
capacity as individual partners under a 
|contract. 

‘7. The High Court rightly relied upon 
N. V. Narendranath v. Commissioner zf 
Wealth Tax, Andhra Pradesh, whe-e 
this court had observed: 74 ITR 1%: 
(AIR 1970 SC 14 at P. 18). : 

“In the prasent case the proper-7 
which is sought to be taxed in the hands 
of the appellant originally belonged = 
the Hindu undivided family belonging > 
the appellant, his father and his brother. 
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There were joint family properties of 
that Hindu undivided family .when the 
partition took place between the appel- 
lant, his father and his brothers and 
these properties came to the share of the 
appellant and the question presented for 
determination is whether they ceased to 
bear the character of joint family pro- 
perties and became the absolute proper- 
ties of the appellant. As pointed out by 
the Judicial Committee in Arunachalam’s 
case (1957 A. C. 540) it is only by analy- 
sing the nature of the rights of the 
members of the undivided family, both 
those in being and those yet to be born. 
that it can be determined whether the 
family property can properly be described 
as “joint property of the undivided 
family”. Applying this test it is clear, 
though in the absence of male issue the 
dividing coparcener may be properly 
described in a sense as the owner of the 
properties, that upon the adoption of a 
son or birth of a son to’ him, it would 
assume a different quality. It continues 
to be ancestral property in his handg as 
regards his male issue for their rights 
had already attached upon it and the 
partition only cuts off the claims of the 
“dividing coparceners. The father and his 
male issue still remain joint. The sama 
rule would apply even when.a partition 
had been made before the birth of the 
male issue or before a son is adopted, for 
the share which is taken at a partition 
by one of the coparceners is taken by 
him as representing his branch. Again, 
the ownership of the dividing coparcener 
is such “that female members of the 
family may have a right to maintenance 
out of it and in some circumstances to a 
charge for maintenance upon it”. See 
Arunachalam’s case, It is evident that ` 
“these are the incidents which arise be- 
cause the properties have been and have 
not ceased -to be joint family properties. 
Tt is no doubt true that there was a par- 
tition between the assessée, his wife and 
minor daughters on the one hand and his 
father and brothers on the other hand. 
But the effect of partition did not affect 
the character of these properties which 
did not cease to be joint family proper- 
ties in the hands of the appellant. Our 
conclusion is that when a coparcener 
having a wife and two minor daughters 
and no son receives his share of the joint 
family properties on partition, such pro- 
perty in the hands of the coparcener, be- 
longs to the Hindu undivided family of 
himself, his wife and minor daughters 


and’ cannot be assessed ‘as his. individual 


506 S.C... {Prs, 1] 


property. It is clear that the present 
case falls within the ratio of the decision 
of this Court in Gowli Buddamna’s case 
(60 I. T. R. 293): (AIR 1966 SC 1523) and 
the Appellate Tribunal was right in hold- 
ing that the status of the respondent was 
that of a Hindu undivided family and 
not that of an individual’. , 

8. Learned Counsel for the appellant 
had relied on Chiranji Lal v. Com- 
missioner of Income-tax U. P. (1965) 
56 ITR 715 (All) where a Division 
Bench of the Allahabad High Court had 
observed (at p. 722): 

“Once a partial partition is accepted 
as being genuine and mot a colourable or 
sham transaction, the share of capital of 
each such coparcener thereafter ceases to 
be joint family asset and becomes his 
individual asset de hors the family. and 
thereafter it is not possible to say that 
the nucleus for the new partnership 
business came from the Hindu undivided 
famity funds, The share income derived 
by the investment of such funds in a 
partnership business cannot be included 
in the assessment of the Hindu undivided 
family, unless it can be shown that the 
individual members who derived the 
share income had blended it with the 
income of the smaller Hindu undivided 
family or were nominees or benamidars 
for their family, No attempt has been 
made by the department: to prove any 
such thing. There was thus no material 
whatsoever for the finding of the Tribu- 
nal that the nucleus in respect of the 
capital which was duly divided in the 
books of the firm after partial partition 
still continue to be the nucleus of the 
funds belonging to the larger or the 
smaller joint family”. 

9. In the case before us there is no 
difficulty in determining the character of 
any nucleus of divided property. The 
business prior to the partition of the 
Hindu undivided family was assessed as 
joint family business for a number of 
years without any protest by Tolaram. 
The partition deed signed by Tolaram 
and others itself contained a recital that 
the business was a joint family business. 
The finding of act reached by the Tri- 
bunal that the business was, until parti- 
tion, a joint family business could not be 
said to be unreasonable or perverse. If 
that be so, the share of Tolaram in. the 
partnership which came into being on 
the partition of the Hindu Undivided 
Family could not be regarded as his 
separate property. It became the property 
of the joint Hindu family of Tolaram 





Dhup Singh v. Rattan (Untwalia J.) 


A.I. R. 


and his sons, This is the finding of fact, 
quite reasonably arrived at by the Tri- 
bunal, which the High Court had accep- 
ted. 

10. Consequently, we are unable to 
accept the arguments put forward by 
Mr. Ahuja with considerable persistence 
before us. We dismiss this appeal. But, 
in the circumstances of the case. we make 
no order ag to costs, ' 

Appeal dismissed, 
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(From: Punjak) 
R. S. SARKARIA AND 
N. L. UNTWALIA, JJ. 
Dhup Singh and others, Appellants, 
v. Rattan and cthers, Respondents. 


Civil Appeal No, 676 of 1968, D/- 
13-2-1978. 


(A) Supreme Court Rules (1950). O. 16, 
R. 12; O. 45 R. 3—Death of respondent— 
Substitution of legal representative — 
Application for substitution filed beyond 
90 days from date of death could be en- 
tertained after condoning čelay in accord- 
ance with S. 5 of Limitation Act — Held 
sufficient cause had been made out for 
condonation of delay — Held further 
under O.. 45, R. 3, Supreme Court could 
enlarge time fixed by the Rules for doing 
any act — Under the circumstances Sup- 
reme Court exlarged time of 90 days 
fixed under O. 16 R. 12. (Para: 5) 


(B) Supreme Court Rules (1950), 0.16 
R. 13; O. 45 R, 3 — Death of appellant— 
Substitution of legal representatives — 
Limitation — Ko provision for condona- 
tion of delay under S. 5 of Limitation Act 
—— Nevertheless time of 99 days could 
be enlarged under O. 45 R. 3. (Para 6) 


(C) Civil P. C. (1908), O. 20, R. 18 — 
All defendants-respondents not parties to 
compromise arrived at in partition suit 
— Still Court disposing of appeal in terms 
of compromise only — Effect was that 
the appeal was neither dismissed nor 
allowed ex parle against non-appearing 
defendant-respondents —- Held proceed- 
ing for preparation of final decree against 
such respondents was invalid and no final 
decree could be made against them. 

(Para 9) 

Anno: AIR Comm., C.P.C., O. 20, R. 18 
Note 7. 

UNTWALIA J: — This is an appeal 
by certificate, Some of the plaintiffs in a - 
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partition suit are the appellants. Dhup 
Singh and 30. others filed a suit against 
Ban Singh and-46 others for partiticn of 
a part of abadi deh of Pana Koran in 
Mauza Ladpur, Tehsil Jhajjar, -District 
Rohtak, measuring about 49,000 sq. yards. 
The plaintifis claimed that they. were 
co-sharers in the suit lands in proportion 
to their respective shares in the khewais. 
The suit was contested by defendants 8 
to 14 only through defendant number 10 
Chuni Lal, It proceeded ex parte against 
the other ‘defendants. The contesting 
defendants, inzer alia, took the plea that 
No decree for partition could ‘be passed 
as in a prior suit for partition for the 
abadi land of Pana Koran, the abadi land 
in the presen: suit was excluded fram 
partition by the mutual consent of the 
parties and consequently the suit was not 
maintainable. The Trial Court dismissed 


the suit by its judgment and decree dated. 


the 21st January, 1953 on the view that 
the area in dispute in.the present suit 
did not seem to have been excluded from 
partition in the earlier suit: for any spe- 
cific reason and there was nothing to 
show that the parties had reserved their 
rights to get the same pertisaned later 
on. 


2. The plaintiffs filed a first appeal 
being Regular First Appeal No. 67 of 1953 
in the High Court of Punjab at Simla. 
In this first appeal a compromise- was 
arrived at between the plaintiffs; and 
defendants‘8 to 14. Eventually the High 
Court accepted the compromise and dis- 
posed of the appeal in terms thereof by 
its order dated the 16th September. 1954. 
A preliminary decree in terms of the 
compromise followed. At the instance of 
some of the plaintiffs and im -accordance 
with the terms of the compromise, Chau- 
dhary Pat Rem was appointed Commis- 
sioner to effect the actual partition on 
the spot for the preparation of the final 
decree. Proceedings went on before him 
for quite some time in which some of the 
deféndants who were mot parties to the 
compromise also took part.. The Commis- 
sioner submitted his report. Several 
objections were filed.on behalf of the 
parties to the Commissioner’s report. 
One of the main stands taken on behalf 
of the defendants who had not joined the 
compromise was that since they were not 
parties to the compromise and-.since no 
preliminary decree had been passed 
against them, no final decree either could 
be passed, th= compromise entered into 
between the plaintiffs and defendants 8 
to 14 had adversely affected their rights 
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and the final decree on the basis of such 
compromise was affecting their interests 
in the suit lands. The Trial Court over- 
ruled - all the objections and passed a 
final decree on the 28th October, 1962. 
(Sic). From the said decree Regular First 
Appeal Nos. 20 and 49 of 1958 were filed 
by some of the defendants. The High 
Court has taken the view that the terms 
of the compromise show that defendants 
8 to-14 derived benefits under it at the 


‘cost of the remaining defendans who 


were’ not parties to the compromise. No 
compromise decree could be passed 
against the defendants who were not 
parties to the compromise nor was any 
ex parte preliminary decree passed 
against them by the High Court on the 
16th September, 1954 im the earlier 
appeal. In absence of a preliminary dec- 
ree, no final decree could be made against 
them. Hence this appeal. 

3. Before we proceed to. dispose of 
this appeal on merits, we may advert to 
one or two preliminary objections in re- 
gard to the -abatement of the appeal on 
account: of non-substitution of the legal 
representatives of some of the respon- 
dents and one of the appellants, We pro- 
ceed to consider the question of substitu- 
tion on the footing that the present 
suit was not'a suit under Order J Rule 
8 of the Code of Civil Procedure either 
by the plaintiffs or against the defen- 
dants. Although there has been some 
controversy in the courts below in this 
regard, parties were agreed before us 
that the correct position was the one we 
have just stated. 

. Against the decree of the High 
Court dated the 24th April, 1962. from 
which the present appeal arises, certifi- 
cate was granted by the High Court on 
the 11th January, 1963. After preparation 
of the records, they were despatched to 
this Court in January, 1968 and then the 
petition of appeal was filed here in March, 
1968. During the interregnum. respon- 
dent no. 56 died on the 18th August, 1963 
and an application for the substitution of 
his legal representatives was filed in the 
High Court on the.19fh May, 1964. Res- 
pondent No. 31 died. on the 28th July, 
1964 and an‘ application for substitution 
of his legal representative was filed on 
the 27th October, 1964. The High Court 
rejected ‘both these applications by its 
order dated the Ist August, 1966 and 
accordingly made a report to this Court. 


5. The relevant Supreme Court Rules, 
1950 which govern the proceedings in the 
High Court after the grant of the certifi- 
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cate and before the despatch of the 
records would show that although such 
petitions for substitution were to be 
dealt with by the High Court in the first 
instance, the entire proceeding was sub- 
ject to the overall control of this Court. 
Rule 12 of Order XVI of the then exist- 
ing Supreme Court Rules. 1950 provided 
that where at any time between the ad- 
mission of an appeal (appeal was to be 
formally admitted by the High Court 
after the grant of the certificate) and the 
despatch of the record to this Court, the 
record becomes defective by reason of 
the death of a party to the appeal, the 
High Court appealed from was compe- 
tent to grant a certificate showing who 
im the opinion of the said Court wag the 
proper person to be substituted and 
thereupon the person was to be deemed 
to have been so substituted. In accor- 
dance with sub-rule (b) of the said rule, 
an application under sub-rule (a) for a 
certificate to bring on record the legal 
representative of a deceased party had to 
be made within | 90 days from the date 
of death of the party. But this was sub- 
ject to the provisions of Sections 4 and 5 
of the Indian Limitation Act. In other 
words, an application filed beyond that 
time could be entertained after condoning 
the delay in accordance with section 5. 
The appellants had made out a case that 
they were not aware of the death of the 
respondents whose legal representatives 
were sought to be substituted. The High 
Court took the view that there was abate- 
ment even after the passing of the preli- 
minary decree if no substitution was 
“made in time and no sufficient cause had 
been made out for condoning the delay 
in the filing of the application for substi- 
tution. It is not necessary for us to enter 
into the controversial question of abate- 
ment of the appeal because of the death 
of the two respondents aforesaid: Suffice 
it to say that abatement or no abate- 
ment the application for substitution 
filed beyond the period of 90 days from 
the date of the death could be entertain- 
ed after condoning the delay in accord- 
ance with S. 5. We think that sufficient 
jcause had been made out for the condo- 
nation of the délay.. And that apart, 
under O. 45, R. 3 of the Supreme Court 
‘Rules, 1950 this Court has the power to 
enlarge amy time appointed by. these 
Rules for doing any act or taking any 
proceeding. On the facts and in the cir- 
cumstances of this case, we feel per- 


jsuaded to enlarge, the time of 90 days 





fixed under O. 16,'R. 12 of the Rules and- 
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direct the substitution of the legal repre- 
sentatives of respondents 56 and 31. This 
would have necessitated the adjournment 
of the appeal for proceeding on merits. 
if we would have felt persuaded to 
allow it. But since we are going to diš- 
miss it, further delay in she disposal of 
this 10 years’ old appeal was not thought 
necessary on this account, 

6. The next matter of substitution 
relates to the death of appellant No. 16, - 
which occurred on the 22rd June. 1965. 
The application for subsitution was filed 
in the High Court on the 28th February, 
1968 after the despatch of the records to 
this Court but before a formal petition 
of appeal was lodged here. This appli- 
cation was filed in accordance with 
O. 16, R. 13 of the then existing Supreme 
Court Rules, 1950. It hed to be filed 
within 90 days from the date of the 
death of the appellant as required by 
R. 14 of O. 16. As provided in R. 14-A 
the provisions of O. 22 of the Code of 
Civil Procedure relating to abatement 
were applicable to appeals and proceed- 
ings under Rr. 12 and 13. ‘We do not, 
however, find a sub-rule like (b) of R. 12 
in’ relation to the application under 
R. 13 providing for the condonation of 
the delay under S. 5 of the Limitation 
Act. Nonetheless the power of this 
Court under O. 45, R, 3 will be available 
for enlarging the time fixed by R. 14 for 
the filing of an application under R. 13. 
On the facts and in the circumstances of 
this case, we enlarge the time and direct 
that the legal represenatives of appellant 
No. 16 be substituted as parties to this 
appeal. Adjournment of the hearing of 
the appeal was not asked for by the ap- 
pellants on that account. 


7. Now coming to the merits of the 
appeal, we find that we have gotto dis- 
Miss it and there is no way out although 
we were distressed to find that all 
labours, expenses incurred so far for the 
purpose of getting the final decree pre- 
pared for about a quarter of a century 
by now are lost ‘and the whole thing is 
going to end in fiasco. It is unfortunate 
that due to an obvious mistake which, of 
course, seems to have been inadvertently 
committed by all concemed including 
the High Court at ‘the time of the dis- 
posal of the earlier appeal on the 16th 
September. 1954, no preliminary decree 
even ex parte was passed against the 
defendanis other than those who had 
entered into the compromise. 
` § The order of the Higk Court dated 
the -16th September, 1954 in Regular 
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First Appeal No. 67 of 1953 reads as 
follows: — 


“Parties to this appeal had entersd 
into a compromise which is shown im fhe 
affidavit of Chuni Lal. The case was 
sent down to the trial Court for “ne 
attestation of the compromise and beth 
parties accepted before the trial Co_rt 
the compromise which had been fied 
here. We therefore, pass a decree in 
terms of the compromise. Let a deczee 
therefore be drawn up reciting the terms 
of the compromise’ as given in the fi- 
davit of Chuni Lal. There will be no 
order as to costs.” 


9. The trial Court had dismissed the 
entire suit. The dismissal was in fav=ur 
of the non-aopearing defendants or xəs- 
pondents also. The High Court proce=d- 
ed to pass the above order as if all ihe 
parties to the appeal had compromed 
and it could be disposed of only on its 
basis. At the threshold the mistake was 
on the part cf the lawyers of either par- 
ties to the compromise in not poin* ng 
out to the High Court that all the deten- 
dant-respondents were not parties to zhe 
compromise and the appeal if it was fit 
to be allowed had to be allowed against 
them even though they were ex pacte. 
The second mistake was on the par: of 
the Registry of the Court in not br.ag- 
ing this matter to the notice of the 
Court. Notwithstanding all this it was 
obvoiusly a mistake of the Court alsz to 
dispose of the appeal in terms of the 
compromise only. The effect of his 
mistake was that the appeal wag meicher 

dismissed nor allowed ex parte agenst 

the non-appearing defendant-respon- 
dents. The decree drawn up on the kasis 
of the order of the High Court aforesaid 
recited : 


bareen the appeal, having been comoro- 
mised it is ordered that the decree of 
Sub-Judge, Ist Class, Sonepat at Jhajjar. 
dated the 21st January, 1953 as. described 
overleaf be and the: same is hereby set 
aside and ir lieu thereof the -decree be 
and the same is hereby passed in favour 
of the plaintiff-appellants in terms of the 
compromise (copy enclosed) entered -nto 
by the appellants and the contesting res- 
pondents Nos. 8, 9 and 10 to 14 on the 
following conditions :” 

It was argued for the appellants before us 
that the decree of the Subordinate Jzdge 
had been set aside. But the decree drawn 
up on the basis of the High Court cder 
Gated the 16th September, 1954 has t> be 
read in the light of the order as a wnole 
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Thus reading it, we have no doubt in our 
mind’ that even the effect of the decree 
drawn up had merely to set aside the 
decree of the trial Court in so far as it 
was in favour of the defendant-respon- 
dents who had entered into the compro- 
mise. It was substituted by a compro- 
mise decree but all the defendants being 
not parties to this compromise, no kind 
of preliminary decree was passed against 
them, It will bear repetition to say that 
the appeal was not disposed of against 
them even ex parte either way. That 
being so, the High Court is right in its 
view that the proceeding for preparation 
of a final decree against those defendants 
was invalid and no final decree could be 
made against them. 

10. For the reasons stated above, we 
dismiss this appeal but in the circum- 
stances make no order as to costs. We 
would, however, like to add that on the 
special facts of this case it is abundantly 
clear that it would be open to the appel- 
lants or any of the respondents to move 
the High Court for taking back on its file 
Regular First Appeal No. 67 of 1953, re- 
call its order dated the 16th September, 
1954 and the decree passed thereupon 
and proceed to dispose of the appeal 
afresh partly on compromise and partly 
on merits or purely on merits as it may 
think fit and proper to do. 


Appeal dismissed. 
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(From: 1977 Tax LR 1118 (Andh. Pra.)) 
.M. H. BEG, C. J., P. N. BHAGWATI 

- AND D. A. DESAI, JJ. 

The Commr. of Income-tax, Andhra 
Pradesh, Hyderabad, Appellant v. Sirpur 
Paper Mills Ltd., Hyderabad, Respondent. 

Civil Appeals Nos. 884 to 887 of 1974, 
D/- 19-1-1978. 

(A) Income-tax Act (43 of 1961), Sec- 
tions 41 (2), 256 — Applicability of 
S. 41 (2} — Question not an issue before 
Tribunal — Argument thereon, if open. 

During the accounting year ending on 
30-6-1961 there were two accidental fires 
in the factory of the assessee, The asses- 
see carried on bussiness of manufacturing 
different varieties of paper and as aresult 
of these fires considerable damage was 
caused in the factory of the assessee. 
The building, plant and machinery were 
all covered by fire insurance and in res- 
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pect of fhe- loss caused, the asses- 
see wéceived an! aggregate a sum of 
Rs, 13,12.772/- by. way of compensation. 
‘This amount of Rs. 13,12,772/- included a 
sum of Rs, 9,41; 070/- in respect of 
‘damage caused to the building, plant and 
machimery. ‘The assessee spent a sum of 
“Bs, 1,57/813/- in carrying out’ repairs to 
them and restoring the same to working 
condition, This left a balance of Rupees 
7,88,207/- in the hands of the assessee 
and iin the assessment of the assessee for 
the assessment year 1962-63 the question 
arose whether this amount was liable. to 
be inelmded in the total income of the 
assessee aS a revenue receipt. The In- 
come-~tax Officer took the view' that this 
sum of Rs, 7,83,207/- went to reduce the 
cost of the eapital assets of the assessee 
and he, therefore, ‘diminished the written 
down value of the plant and machinery 
with the result that the quantum of 
depreciation and development: rebate al- 
lowed to the assessee was reduced. This 
‘view was’ rejected by -the Appellate 
Assistant Commissioner in the appeal 
preferred by the assessee, but what he 
held was that the’ sum of Rs. 7,83,207/- 
Was not capital receipt im the hands of 
the assessee, but iț -partook of the nature 
‘for income from business and was, 
fherefore, liable to tax. On further ap- 
peal, the Tribunel; held that the sum of 
Rs. 7,83,207/- being capital receipt was 
hot assessable to tax. On reference, the 
High Court took the view that the whole 
of the plant or machinery was admitted- 
ly not -destroyed by fire, but was merely 
damaged, S. 41 (2) had no application 
‘and hence the sum of Rs. 7,83,207/- was 
‘not assessable to tax under. that provi- 
sion, On appeal by Revenue to Supreme 
Court by special leave. 


Held (1) that S.'41 (2) could have no 
application whether the plant or machi- 
- nery is merely damaged and by repairing 
the damage it is restored to working con- 
dition. (Para 3) 

(2) that in fact the question of appli- 
eability of iS. 41 (2) was.not covered by 
the question and no question was refer- 
red to ‘the High Court raising the issue 
as to chargeability of. the amount. of 
Rs, 7,83,207/-. to tax under S. 41 (2) 
Since that was mot an issue raised before 
the Tribunal Therefore the argumert as 
to applicability of 5. 41 (2) was not open 


to Revenue. 1977 ‘Tax LR 1118 (Andh.. 


Pra), Affirmed. : ‘. (Para 3) 
- Anno: ATR Manual (ra Edn.), In- 
come-tax Act, 5, 41; (2), N. . 2 and S. 256, 


N. 34, 


ALR. 


(B) Constitution of India, Art. 136 — 
New plea — Flea as to deductibility of 
certain expenditure by assessee for 
maintenance of guest house, under S. 37 
(3) of Income-tax Act — Plea requiring 
investigation of new facts — Held, Reve- 
nue could: not be permitted to raise such 
question. (Para 5) 


Anno: AIR Comm, Constitution of 
India (2nd ‘Edn:), Art, 136, N, 10-B. 


BHAGWATI, J.: — This appeal by 
special leave is directed against a judg- 
ment of the Hizh Court of Andhra Pra- 
desh in an Income-tax Reference made 
at the instance of the Commissioner of 
Income-tax. There were five questions 
referred to the High Ccurt for its 
opinion, but out of them only three sur- 
vive for consideration in these . appeals 
and hence we will state only so much of 
the facts as bear on’ these questions. 


2. The first two questions relate to the 
assessment year 1962-63 for which the 
relevant account year is the year ending 
30th June, 1961. During this accounting 
year there were two accidental fires in 
the factory of the assessee, one on 6th 
December, 1960 and the other on 21st 
March, 1961. The assessee carried on the 
business of manufacturing different 
varieties of paper in the factory and as 
a result of these two fires considerable 
damage was caused in the factory of the 
assessee. The first fire , caused damage 
to the building, plant and machinery in 
Paper Machine Shop No. III and the 
second. fire in the Boiler. House. The 
building,. plant and machinery were all 
covered by fire :nsurance and in respect 
of the loss caused, the assessee received 
an aggregate sum of Rs, 1%,12,772/- by 
way of compensation, This amount of 
Rs, 13,12,772/- included a sum of Rupees 
9,41,070/- in resp2ct of damage caused to 
the building, plant and machinery ‘of 
Paper Machine Shop No, II, The asses- 
see spent a sum of Rs. 1,57,813/- in: car- 
rying out repairs to the building, plant 
and machinery cf Paper Mechine Shop 
No. IH and restoring the same to work- 
ing condition... This left a balance of 
Rs. 7,83,207/- in the hands of the assessee 
and in the assessment of the assessee for 
the assessment year 1962-63 the question 
arose whether ths amount was liable to 
be included in the total income of the 
assessee ‘as a revenue receipi. The In- 
come-tax Officer took the view that this 
sum of Rs. 7,83,207/- went to reduce the 
cost of the capitel assets of the assessee 
and he; therefore, diminished the writ- 


1978 
ten down value of the plant and macai- 
nery of Paper Machine Shop: No. III w-h 
the result tha: the quantum of depreca- 
tion and development rebate allowed to 
the assessee was reduced. This view was 
rejected by the Appellate Assistant 
Commissioner in the :appeal prefer-ed 
by the assessee, but what he held was 
that the sum of Rs, 7,83,207/- was ot 
capital receipt in the hands of the ases- 
see, but it partook of the nature of 
income from business and was, therefcre, 
liable to tax. The assessee carried =e 
matter in further appeal to the Tribumal. 
It was common ground between =e 
parties ‘at the hearing of the appeal ze- 
fore the Tribunal that the machinery or 
plant was partly damaged by fireand his 
damage has been repaired and the machi- 
nery and plant was recommissioned tor 
the assessee’s business of paper makag. 
The Revenue, realising that S. 41, =b- 
sec. (2) of the Income-tax Act, E61 
would be attracted only if the plant or 
machinery is “sold, discarded, demol=h- 
ed or destroy2d” and not where the pænt 
or machinery is merely damaged, did 
not urge before the Tribunal that the sam 


of Rs, 7,83,207/- received by the assessee . 


was exigible to tax under S. 41, sub- 
sec. (2). Tke Revenue merely invæed 
the analogy of the. provision in S. 41, 
sub-s, (2) and contended that'if the capi- 


tal assets, instead of being demolishec or ~ 


discarded, are damaged by fire and ten 
the assessee restores them to their omgi- 
nal condition by repairing the damzge, 
the compensation money received om 
the Insurance Companies in: excess of 
the actual cost of repairs must neres- 
sarily be treated as a receipt incidectal 
to the business of the assessee and hence 
liable to be taxed as income from busi- 
ness, This argument.was negatived by zhe 
Tribunal which took the view that she 
entire sum of Rs. 7,83,207/- represented 
receipt of capital nature and in the ab- 
sence of any specific provision of the 
Act it was rot possible to say “how ihe 
surplus amount in this case, namely, 
Rs, 7,83,207/- representing the differ-nce 
between compensation money. rece-7ed 
from the Imsurance Companies for the 
damage caused to its capital assets and 
actual expenses incurred for restccing 
them for us2 would amount to revenue 
profits or business profits’. The Trib-mal 
accordingly held that the sum of Rutees 
7,83,207/~ being capital receipt was not 
assessable to tax. This led to an appdca~ 
tion by the Revenue for a Refer=nce 


and on the application, the following =wo 
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questions were referred by the ‘Tribunal! 
for the opinion of the High Ceurt : 


1. Whether on the facts and in the 
circumstances of the case, the receipt. of 
Rs, 7,83,207/- being part of the amounts 
received fram the Insurance Companies 
by the assessee was a Capital receipt or 
revenue receipt ? 


2. If it. is held to be capital receipt, 
whether on the facts and in the cireum- 
stances of the case the said sum of 
Rs. 17,83,207/- is deductible from the 
written down value of the plant and 
machinery as at the commencement of 
the accounting year relevant. for the 
assessment year 1962-63 2 M 
The Revenue reiterated its contention 
before the High Court that the sum of 
Rs. 17,83,207/- received by the assessee 
represented revenue receipt im ifs: bands; 
but this contention was rejected by the 
High Court and it was held that this 
amount was in the mature of capital 
receipt. The Revenue then contended that: 
even if this amount represented! eapi- 
tal receipt in the hands of the assessee. 
it was exigible fo capital tax by reason 
of S. 41, sub+s (2). This contention was 
clearly a new contention sought to be 
urged for the first time before the High 
Court and -it did not arise out of the 
order of the Tribunal, nor was it: eovered! 
by either of the two questions referred 


to the High Court. But even so the High - 
Court entertained this contentiom and or . 


an interpretation of S. 41, subs; (2): came 
to the conclusion that that provisiom had} 
no application where a-part. of the plant. 
or machinery was sold, discarded, demo- 
lished or destroyed and it wag only where 
the whole of the plant or machinery, of 
which the actual cost could be predicat- 
ed and in respect of which depreciation 
was allowable under the Act, was sold, 
discarded, demolished or destroyed that 
that provision could apply. The High 
Court took the view that since im the 
present case the whole of the plant or 
machinery was admittedly not destroyed 
by fire, but was merely damaged, S, 441, 
sub-s, (2) had no application and hence 
the sum of Rs, 7,83,207/- was not asses 
sable to tax under that provision. The 
High Court accordingly answered both 
the questions referred to it against the 
revenue, The Revenue thereupon: prefer- 
red. Civil Appeal No, 884 of 1974 with 
special leave obtained from this Court. 
3. So far as the first question is corm- 
cerned, it was not disputed om bekal of 
the Revenue that the sum. of Rupees 


o 
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7,83,207/- received by the assessee repre- 
sented capital receipt in its hands and 
this question must accordingly be held 
to have been rightly answered by the 
High Court against the Revenue. But 
even if this be the position, contended 
the Revenue, the amount of Rs. 7,83,207/- 
was chargeable to tax under section 41, 
sub-section (2). The Revenue submitted 
that the High Court was in error in tak- 
ing the view that section 41, sub-section 
(2) has application only where the whole, 
and not merely a part, of the plant and 
machinery is sold, discarded, demolished 
or destroyed, and urged that though in 
the present case only a part of the plant 
and machinery was damaged, section 41, 
sub-section (2) was attracted and the 
entire sum of Rs. 7,83,207/- was exigible 
to tax. Now, it is difficult to see how this 
argument can at all be sustained on the 
facts found by the Tribunal. Section 41, 
sub-section (2) postulates for its applica- 
bility that the plant or machinery, whe- 
ther whole or part, is sold, discarded, 
demolished or destroyed. It can have no 
application whether the plant or machi- 
nery is merely damaged and by repair- 
ing the damage it is restored to working 
condition. Here, it was clearly found by 
the Tribunal, and that was in fact com- 
mon ground between the parties, that 
the plant and machinery was partly da- 
maged by fire and after repairing this 
damage, the plant and machinery was 
recommissioned for the factory. It was 
not the case of the Revenue, nor was it 
so found by the ‘Tribunal that leaving 
aside the whole of the plant and machi- 
nery, even a part of it was sold, discar- 
ded, demolished or destroyed, There was, 
therefore, no scope for the applicability 
of section 41, sub-section (2) and in fact 
thig provision was not even imvoked 
before the Tribunal by the Revenue. 
What the Revenue did was merely to 
invoke the analogy of section 41, sub- 
section (2) and the Tribunal rightly held 
that in the absence of specific provision 
in the Act, the amount received by the 
assessee in respect of damage to the plant 
and machinery could not be brought to 
ax. It will, therefore, be seen that on the 
facts found by the Tribunal, section 41, 
sub-section (2) had no application at all 
and it was wholly unnecessary for the High 
Court to consider whether this provision 

ould be attracted when only a part of 
the plant and machinery is sold, discar- 
ed, demolished or destroyed. It may be 


ointed out that in fact the question of 


applicability of section 41, sub-section (2). 


A. LR. 


was not covered by the second question 
and no question was reterred to the 
High Court rais:ng the issue as to charge- 
ability of the amount of Rs. 7,83,207/- to 
tax under section 41, sub-section (2) since 
that was an issue raised before the Tri- 
bunal. We cannot, therefore, countenance 
the argument of the Revenue that section 
41, sub-section (2) applied in the pre- 
sent case and the amount of Rs. 7,83,207/- 
was assessable to tax under that provi- 
sion. Both the questions referred by the 
Tribunal to the High Court must accor- 
dingly be answered against the Revenue, 


4. The last question relates to the 
assessment year 1965-66, 1966-67 and 
1967-68 for which the relevant account 
years ended on 30th, June, 1964, 30th 
June, 1965 and 30th June, 1966 respec- 
tively. The assessee maintained a Guest 
House at Sirpur during each of the rele- 
vant account years and spent the respec- 
tive sums of Rs. 44,428/-, Rs. 26,428/- and 
Rs. 17,025/- on maintenance of the Guest 
House. The question arose in the assess- 
ments of the assessee for thi assessment 
years 1965-66, 1966-67 and 1967-68 
whether these amounts spent by the 
assessee on maintaining the Guest House 
were allowable as permissible deductions 
in computing th2 business income of the 
assessee. The claim of the assessee for 
deduction in each of the assessment years 
was negatived on the ground that the 
expenditure was in the nature of enter- 
tainment expenditure and was hence not 
allowable. The Appellate Assistant Com- 
missioner also took the sarne view in 
appeal and the matter had to be carried 
in further appeal to the Tribunal. Now, 
it appears that a similar claim for deduc- 
tion in respect of expenditure incurred 
on maintenance f the Guest House was 
made in the assessment year 1961-62 and 
it was allowed by the Tribunal in Income 
Tax Appeal No. 9252 of 1967-68 and on a 
reference made at the instance of the 
Revenue, the H:gh Court, in Reference 
Case No, 92 of 1970, had taken the view 
that this amount was not in the nature 
of the entertainment expenditure so as to 
fall within the ambit of the proviso to 
section 10 (2) (xvi of the Income Tax Act, 
1922 and was, therefore, allowable as a 
permissible deduction. The appeals before 
the Tribunal in respect of the assessment 
vears 1965-66, 1966-67 and 1967-68 came 
to be heard after decision given by it in 
the appeal in respect of the assessment 
year 1961-62, but before Reference Case 


No. 93 of 1970 came to be decided, by. the 


1978 ` 
High Court. The Tribunal, following its 
earlier decision in the appeal in respecz 
of the assessment year 1961-62, held in 
each of the appeals before it that the 
expenditure incurred by the. assessee om 
the maintenance of the Guest House waz 
not in the nature of entertainment expen- 
diture and was hence allowable as admis- 
sible expenditure. The Revenue, being 
aggrieved by the order of the Tribunal. 
applied for a reference in ‘each assess- 


ment year and on the application of th=. 


Revenue the following question of law 
was referred by. the Tribunal for th= 
opinion of the High Court, 


Whether, on facts and in the circum- 
stances of the case the amount expende= 
by the assessee for the maintenance of = 
guest house at Sirpur for each of the 
assessment years 1965-66, 1966-67 anc 
1967-68 is not entertainment expenditure” 


The High Court, following its earlier 
decision in Reference Case No. 93 of 1979 
agreed with the view taken by the Tri- 
bunal that the expenditure incurred oa 
the maintenance of the Guest House wes 
an allowable revenue expenditure and 
pointed out that it was common ground 
between the parties that that decision 
covered the present case. The High Cour: 
accordingly answered this question in 
favour of the assessee and against the 
Revenue. The Revenue thereupon prefer- 
red Civil Appeals Nos, 885, 886 and 8& 
of 1974 with special leave obtained from 
this Court. 

5. Now, it is obvious that the onb" 
question referred by the Tribunal im 
regard to the expenditure incurred by tke 
assessee on the maintenance of the Guest 
House was whether such expenditure -3 
not entertainment expenditure. The ques- 
tion proceeded on the assumption that if 
it ig not entertainment expenditure, it 
would be allowable as a permissib_2 
deduction. It was not argued by the Re- 
venue before the Tribunal that even if 
such expenditure is not entertainment 
expenditure, it would still not be allov~ 
able under section 37, sub-section (3) ef 
the Income-tax Act, 1961 and hence rə 
question, in genéral terms, was raised = 
to whether such expenditure was allow 
able'ag a deduction. But the question was 
limited only to the issue as to whether it 
was not entertainment expenditure, Even 
before the High Court the only question 
raised was whether the expenditure oa 
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the decision of the High Court in Refe- 
rence Case No. 93 of 1970 in respect of 
the assessment year 1961-62 -governed the 
determination of the question arising 


` before the Tribunal. It is indeed surpris- 


maintenance of the Guest House was nt _ 


entertainment expenditure and it wes 
common ground between the parties th=t 
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ing that the learned counsel appearing on 
behalf of the Revenue did not urge be- 
fore the Tribunal and even before the 
High Court that the decision of the High 
Court in Reference Case No, 93 of 1970 
had no application in the present case 
because that was a decision given under 
the Indian Income Tax Act, 1922 whereas 
the question in the present case arose 
under the Indian Income Tax Act, 1961 
where the relevant provision was entirely 
different. We are constrained to observe 
that this was nothing but gross megli- 
gence on the part of the learned Advo- 
cate who represented the Revenue before 
the Tribunal and the High Court, When 
the only contention raised by the Reve- ` 
nue before the Tribunal was whether the 
expenditure incurred by the ‘assessee on 
the meintenance of the Guest House was 
or was not entertainment expenditure 
and the Revenue conceded before the 
High Court that the determination of the 
question before it was concluded by the 
decision given in Reference Case No. 93 
of 1970, it is difficult to see how the Re- 
venue can now be permitted to argue 
that this expenditure was not allowable 
as a permissible deduction under Section 
37, sub-section (3) of the Income Tax Act, 
1961. It is not an aspect of the question 
which can be decided as a pure point of 
law because Section 37, sub-section (3) 
provides that the expenditure incurred 
on ‘the maintenance of the Guest House 
shall be allowed “only to the extent and 
subject to such conditions, if anv, as may 
be prescribed” and it would, therefore, 
have to be ascertained whether and to 
what extent the conditions prescribed by 
the Rules were satisfied in the present 
case and that would involve investigation 
of new facts, We cannot, therefore, per- 
mit the Revenue to raise this contention 
for the first time before us and the last 
question referred by the Tribunal must 
be answered against the Revenue. 


6. We accordingly dismiss the appeals 
with costs, ; 


Appeals dismissed. 
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V. R, KRISHNA IYER AND. 
JASWANT SINGH, JJ. 


Sanjay: Gandhi, Petitioner v. Union oË- 


India and others, Respondents, ` 
In the matter of 
Amrit Nahata v. Union of India, ` 


Civil Mise. Petns. Nos, 3185-3188 of 
1978, D/- 14-2-1978. 

Criminal P. C; (2 of 1974), S. 209 — 
Power of Committing Magistrate’ under 
— Scope of. 

Under the new Code in cases where 
offence is triable exclusively ty the 
Court of Session, the Committing Magis- 
trate has no power to discharge the 
accused. Nor has he power to taxe oral 
evidence save where a specific provision 
like S, 306 enjoins. (Para 2) 

It is also not open to the cornmittal 
court to Jaunchjon a process of satisfy- 
ing itself that a prima facie case has been 
made out on the merits. The jurisdiction 
once ‘vested in him under the earlier 
Code but has been eliminated now under 
the present Code. The narrow inspection 
hole through which the Committing 
Magistrate has to look at the case limits 
. Kim merely to ascertain whether the 
case, as. disclosed by the police report, 
appears : ‘to the Magistrate to show an of- 
“fence triable solely by the Court of Ses- 


sion. If it is so, the Magistrate has 
‘simply to ‘commit for trial before the 
Court of. Session. If by error, wrong 


_section of the Penal Code is quoted, he 
may look into that aspect. If made-up 
facts unsupported by any material are 
reported ‘by the police and a Sessions 
offence is made to appear, it is perfectly 
open to the Sessions Court under S. 227 
Cr. P. C; to discharge the accused, (Para 3) 
--Anno: AIR Comm. Criminal Po C; 
. S. 209, N. 1. 
“A. N. Mulla, Sr. Advocate D. Gobur- 
dhan, Advocate with him); for Petitioner; 
R. Jethmalani, Sr. Advocate (M/s. S. B. 
Jaisinghani and. R. N. Sachthey, Advo- 
catés with him), for Union of India; Par- 
veen Kumar, Advocate 
No. 2. > 
V. R. KRISHNA IVER, J.:— No party 
to a criminal trial has a vested right in 
slow motion justice since the soul ‘of 
social justice in this area of law is 
prompt trial followed by verdict of inno- 
cence or sentence. Since a fair trial is 
not a limping hearing, we view with 
grave concern any judicial insoucience 
which lengthens litigation to limits of 
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for Respondent- 


exasperation. This. key thought prompted 
us.on an earlier occasion. to fix a reason- 
able, yet not hasty, time schedule for 
the committal proceedings in R. C. 2/ 
1977-CIA-I on the file of the Chief Me- 
tropolitan Magistrate, > Delhi, and this 
was done viably and: with -corsant of 
the parties then before us (one of .whom 
is' a principal accused represented by 
Senior Counsel). We are satisfied: that the 
Magistrate has acted in the’ spirit of this 
Court’s order as indeed he was bound to, 


in refusing time. Now, another accused, 


who was not a party to the earlier pro- 
ceeding in this Court, has come up with 
a petition praying for modification -`of 
the order fixing the time-table for, and 
injecting a sense of tempo into, the hear- 
ing process and committal, on the score 
that it hurts him by denying sufficient 
scope to examine the allegedly volumin- 
ous records produced by the police run- 
ning into around 20,000 pages. He fur- 
ther urges, through Shri A. M. Mulla, 
his learned counsel, that he wishes to 
cross-examine the: witnesses for the pro- 
secution and to argue that no prima facie 
case has been made out for commitment. 
Admittedly, one of the offences in the 
charge sheet is S. 201 I.P.C. which is 
exclusively triable by a Sessions. Court. 
Counsel argued that under S. 306 Cr.P.C. 
approvers (there are two in this case) shall 
be examined as witnesses in the court of 
the Magistrate taking cognizance of the 
offence, and to cross-examine them the 
accused needs to peruse, scan and scruti- 


nise these 20,000 pages of files produced’ 


by the police which cannot be done with- 
out a few months of inspection before 
examination of the witnesses. 

2. We have heard counsel on 
sides and proceed to elucidate certain 
clear propositions under the new Code 
bearing upon the committal of cases where 
the offence is triable exclusively by the 
Court of Session. The Committing Magis- 


trate in such cases has ro pcwer to 
discharge the accused. Nor hasj. 
he power to take oral evidencé save 


where a specific provision Eke S. 306 en- 
joins. From this it follows that the 
argument that the accused has to cross- 
examine is out of bounds for the Magis- 


trate, save in the case of approvers, No. 


examination-in-chief, no cross-€xamina- 
tion.. 

3. Secondly, it is OE open to the 
committal court to launch on a process 
of satisfying itself that a prima facie case 
has been made out on the merits. The 
jurisdiction once . vested in him under 
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both | 
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the earlier Code but has been eliminatec 
now under the present Code, Therefore, 
to hold that he can go in to the merits 
even for a prima facie satisfaction is tw 
frustrate the Parliament’s purpose in re- 
< moulding S~ 207-A (old Code)-into its 
present non-diszretionary shape. Expedi- 
tion was‘intended by this change and thi 
will bẹ defeated successfully, if inte 
pretatively we hold that a dress rehearse. 
of a trial before the Magistrate is i> 
order. In our view, the narrow inspec 
tion hole through which the committing 
Magistrate has to look at the case limits 
him merely to ascertain whether tke 
case, as disclosed by the police report, 
appears to the Magistrate to show an 
offence triable solely by the Court . of 
Session. Assuming the facts to be correst 
as stated in the police report, if th 
offence is plainly one under S. 201 I. P. © 
the Magistrate has simply to commit fer 
trial before the Court of Session. If, ky 
error, a wrong section of the Penal Coc? 
is quoted, he may look into that a= 
pect. Shri Mulla submits if the Magi=- 
trate’s jurisdiction were to be severe-y 
truncated like this the prosecution mey 
stick a label mentioning a  sessio=s 
offence (if we may use that expressica 
for brevity’s sake) andthe accused wl 
be denied a valuable opportunity to pro? 
his ex facie. innocence. There is wO 
merit in this contention. If made-mp 
facts unsupported by any material are 
reported by the police and a Sessio=s 
offence is made to appear, it is perfectiy 
open to the Sessions Court under S. 2:7 
Cr, P. C. to cischarge the accused. Ths 


provision takes care of the alleged 
grievance of the accused. 
4. Indeed we are not at all satisfied 


that the Magistrate has denied an oz- 
` portunity for the petitioner to post him- 
self adequately with the police recor=s 
adduced in tha case, Sufficient adjourn- 
ments were granted; indefinite postpone- 
ments were accorded, — the presumed 
reason being time for inspection acd 
more inspecticn. After all, if the- osal 
testimony is to be confined to the two 
approvers, notallthe records putin by tze 
police become necessary for the accused 
to cross-examine them. The exaggera- 
tion implied in the statement tkat 
20,000 pages of voluminous record hare 
been filed by the police was ‘brougiat 
out by the counsel for the State, Shri 
Jethmalani. Supposing an entry in a 
register is relied on by the police; the 
other pages in the voluminous register 
being of no concern or pertinance to tke 
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case, even remotely, there is no point in 
counting the total number, of pages of 
the register since the ca8e ‘is concerned 
only with one entry, We are far from 
satisfied about the genuineness-of the 
petitioner’s grievance, since we are in- 
clined to think that counting toe num- 
ber of pages of irrelevant papers neces~ 
sarily tied up with relevant ones (being 
in the same book or file) is a farcical 
process. It may be sheer waste of time 
for the accused to inspect totally irrele- 
vant material, We are convinced that 
the Magistrate has afforded sufficient op- 
portunity and he has rightly put his 
foot down on further procrastination. ' 

5. We dismiss the petition generally 
speaking but having regard to the fact 
that the case’ begins tomorrow and 
the party has perhaps pinned his 
hopes upon something happening in this 
Court, and also because of the fact that the 
offence is a serious one, we direct the 
Magistrate to start the hearing and ex- 
amine the approvers from 20-2-1978 on- 
wards. We make it clear that the Com- 
mitting Magistrate will take zealous care 
to dispose of the committal. proceedings 
with despatch. We allow the Magistrate 
four days more time beyond the date 
fixed by this Court in the earlier order 
for the commitment of the case and a ` 
like extension in the rest of the period ` 
fixed there, SS 


Order accordingly. 
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(Form: Gujarat) 
R. S. SARKARIA AND N. L. 
UNTWALIA, Jj. 

Bai Malimabu etec., ete. Appellants v, State 
of Gujarat and others, Respondents. 

Civil Appeal Nos. 1406 and 1726 of 1968, . 
D/- 18-2-1978. ; 

(A) Land Acquisition Act (1894), S. 4 — 
Attack on constitutional validity of section is 
devoid of any substance. AIR 1963 SC 151 
and AIR 1975 SC 1699, Foll. (Para 3) 

Anno: AIR Manual (8rd Edn.) Land Acqui- 
sition Act $. 4, N. 1-A. 

(B) Land Acquisition Act (1894), Ss. 4 and 
3 — Acquisition of land — “Land” in Sec- 
tion 3 (a) includes super structure — It is not 
the requirement of the law to mention the 
structure if any in the notification. (Para 4) 

Anno: AIR Manual (8rd Edn.) Land Acqui» 
sition Act S. 3, N. 1: S. 4, N. 4. 
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(C) Land Acquisition Act (1894), Ss. 6 
‘and 4 — Employees’ State Insurance Act 
(1948), S. 28 — Public purpose — Construz- 
tion of staff. quarters for employees of dis- 
pensary and other employees working under 


State Insurance Scheme — Acquisition is {or ` 


public purpose — Section 28 of E. S. L Act 
` is not violated. 


Construction of staff quarters for the em- 
ployees of the dispensary and other em- 
ployees working under the State Insurance 
Scheme is closely connected with the work- 
ing and the implementation of the Scheme. 
Apart from the legal position that the decle- 
ration made under S. 6 of the Act shall -be 
conclusive evidence of the fact that ths 
land is needed for a public purpose, the pur 
pose of construction of staff quarters will ur- 
doubtedly be a public purpose. It would bs. 
stretching one’s imagination to a breaking 
point to say that acquisition of Jand for such 
a purpose is a colourable exercise o? power. 
Apropos the point of S. 28 of the Employee? 
State Insurance Act, it may be pointed out 
that construction of staff quarters will in no 
way violate the said provision of law. The 
Employees’ State Insurance Fund can verr 
well be expended for such a purpose unde: 
clauses (i) and (iv), and if necessary by a 
special authorisation by the Corporation in 
accordance with clause (xii) of S. 28 of the 
Act. Even assuming that technically oz strict- 
ly speaking such an expenditure is nzt sanc- 
tioned by S. 28 of the ESI Act, that wil. 
not invalidate the acquisition as being noz 
for a public purpose, if otherwise the pur- 
pose is one such, as obviously it is. AIF 
1963 SC 151, Foll. (Para 4° 


Anno: AIR Mannual (8rd Edn.) Land Ac- 
` quisition Act $. 4, N. 2; S. 6, N. 7. 


(D) Land Acquisition Act (1894), Sec. 4 
— Acquisition — Notification — R. 50-B of 
Gujarat Rules does not contemplate giving 
of special notice of notification. 


There is no requirement of giving special 
notice of the notification in R, 80-B of the 
Gujarat Rules. It merely pre-supposes that 
the Collector has issued notices to the par- 
ties interested under S. 4 (1). The. require- 
ment of the section is giving of a general 
notice and by two methods— (1) by the 
publication of the notification in the Official 
Gazette and (2) causing public notice of the 
substance of such notification to be gtven at 
convenient places in the locality, Prcper in- 
quiry was held under S. 5A of the Act and 
full opportunity was given to the appellants. 
Te was not the requirement of the law to 
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give any furtker opportunity after a report 
was made to the State Government. It is 
the function of the State Government to con- 
sider the report of the Ccllector and pro- 
ceed further ix the matter as they think fit 
and proper to do. ` (Para 5) 

Anno: AJR Manual (3rd Edn:) Land Ac- 
quisition Act S. 4, N. 5. 

(E) Land Acquisition Act (1894), S. 6 — 
Compensation — Acquisition of land for 
public purpose — Contribuäon of Re. L/- 
only from public exchequer — That fact 
alone cannot lead to conclusion that it was 
a colourable exercise of power. AIR 1963 SC 
151 and AIR 1975 SC 1182, Foll. (Para 6) 

Anno: AIR Manual (8rd. Edn.) Land Ac- 
quisition Act S. 6, N. 4A 

(F) Land Acquisition Act (1894), S. 5-A 
— Inquiry under — Whether the inquiry is 
of an administrative nature or a judicial one, 
principles of natural justice cannot be violat- 
ed. Case law discussed. (Para 7) 

Anno: AIR Manual (8rd Edn) Land Ac- 
quisition Act S. 5-A, N, 4. 

(G) Land Acquisition Act (1894), S. 5-A 
— Objection under section heard by City 
Survey Officer who was appointed Collector 
under S. 3 (c) — Case transferred to Special 
Land Acquisition Officer 
Special Land Acquisition Officer appointed 
Collector in place of City Survey Officer with 
retrospective effect —- Held, that there was 
no infirmity in issuing the declaration under 
S. 6 on consideration of report of City Survey 
Officer. (Para 11) 


Anno: AIR Manual (8rd Edn.) Land Ac- 
quisition Act S. 5-A, N, 5. > 
Cases Referred: Chronełogical Paras 
AIR 1976 SC 2C02 : 1976 Spp SCR 38 
AIR 1975 SC 1182 
AIR 1975 SC 1399 
AIR 1975 SC 2712 : 
AIR 1974 SC 2077 : 
AIR 1973 SC 1250 : 
AIR 1963 SC 151 : 


(1976) I SCR 341 
(1975) 1 SCR 802 
(1978) 1 SCR 973 
(1963) 2 SCR 774 3, 
4,6 

UNTWALIA, J.:— In or about the year 
1964 or 1965 certain lands situated in the 
city of Surat were sought to be acquired by 
the Government of Gujarat for the purposes 
and the benefit of the employees under the 
Employees’ State Insurance Scheme. Several 
notifications under S. 4 of the Land Acquisi- 
tion Act, 1894 —~ hereinafter referred to as 
the Act, were issued. Objections under S. 5-A 
of the Act were filed in relation to several 
of the proposed acquisitions. They were heard 
by officers especially appointed as Collectors 


NASI Os 


— Subsequently ` 


Ney 
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by the State Government in accordance wia 
section 8 (c) and reports were submitted by 
them to the State Government. After cons- 
dering the reports, the State Governme-t 
issued notifications -under S. 6 of the Ac: 
Several Writ Petitions were filed in the High 
Court of .Gujarat’’ challenging the proposed 
acquisitions and the notifications under See- 
tions 4-and 6, on various grounds. Te 
grounds ` òf’ attack were mostly common hat 
in some of the cases the acquisitions wee 
assailed on some special grounds also, Tze 
High Court dismissed the writ petitions =y 
a common judgment including the twe w7h 
which we are ccncermned in these two appesss. 
Special Civil Application No. 1117 of 1956 
has given rise to Civil Appeal No. 1726 >f 
1968 and Civil! Appeal No. 1406 of 1538 
arises out of Special Civil Application Io. 
745 of 1966. In this judgment it would 3e 


convenient to deal with the two appeals ad- 


the points urged by the respective countel 
for the appellants separately- 
Civil Appeal No. 1726 of 1968. 


2. The appellants in this Civil Appeal 
claimed’ to be in occupation of the lead 
sought to be acquired in Ward No. 7 of Swat 
city as annual tenants. A notification un=er 
S. 4 of the Act was issued on Septem=er 
17, 1965 for acquiring two parcels of land 
for constructing a dispensary and staff quar- 
ters for the Employees’ State Insura-ce 
Scheme. The notification under S. 6 of The 
Act was issued on June 10, 1966. The Võit 
Petition was filed on August 22, 1966. I- is 
a matter of həlpless regret that the app2al 
remained pending in this Court for about a 
decade and ths completion and implemesta- 
tion of the acquisition has been delayed so 
Jong. All poss-ble objections were taken by 
the appellants in the High Court to aszail 
the acquisition proceeding. Most of them 
were useless and devoid of any  substence 
even when the matter was pending in ‘he 
High Court and they have all fallen flat sow 
‘in view of several decisions of this Czurt 
handed down during the last decade. Yet 
Mr. J. B. Nagarsheth, learned counsel for the 
appellants picxed up and chose to ess 
several points out of those mentioned in the 
statement of. the case. But none of tem 
stood scrutiny even for a while. We prozose 
. to briefly state the points urged before us 
~ merely to be rejected in a few lines without 
any elaboration as no useful purpose will be 
served by repzating all that has been saz] in 
the several eerlier decisions of this Cott, 

3. The first point urged was with respect 
to the constitutional validity of .S. 4 of the 
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- valuable lands thus violating their 
.- ‘mental rights guaranteed under Arts. 19 (1) | 
‘and 31 of the Constitution. The point did 
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Act. The attack on the section was on the 
ground that it was: confiscatory in _ nature and 
it sought to deprive the appellants of their 
funda- 


not merit any, consideration and we, there- 
fore, did not at all feel the necessity of fol- 
lowing the constitutional mandate of Arti- 
cle 144-A of the Constitution. It will be suffi- 
cient to refer to only two earlier decisions 
of this Court on this point namely Smt. 
Somavanti v. State- of Punjab (1963) 2 
SCR 774 : (AIR 1963 SC 151) and Smt. 
Ratni Devi v. Chief Commissioner, Delhi AIR 
1975 SC 1699. We may also add that, even 
otherwise on the well settled principles of 
law the attack on the constitutional validity 
of the section was completely devoid of any 
substance. , 

4. The second submission for the appel- 
lants was that S. 4 notification was bad be- 
cause— 

(i) in the notification the laúd was speci- 
fied but the super-structure standing thereon 
was not mentioned; and 

(ii) construction of a dispensary may be 
for a public purpose, but building staff quar- 
ters for the employees of the State Insurance. 
Scheme cannot be a public purpose. Such-an 
expenditure is not warranted by S. 28 of. thé 
Employees’ State Insurance Act. 1948. 

The definition of “land” in Cl. (a) of S. 3 of 
the Act will include the super-structure, if 
any, existing upon it. It was not the require- 
ment of the law to mention the structure, 
if any, separately in the notification. Con- 
struction of staff quarters for the employees 
of the dispensary and other employeés work- 
ing under the State Insurance Scheme was 
surely and closely connected with the work- 
ing and the implementation of the Scheme. 


Apart from the legal position that the de-| `. 


claration made under S. 6 of the Act shall 
be conclusive evidence of the fact that the 
land is needed for a public purpose (vide 
Smt. Somavanti’s case, (AIR 1963 SC 151) 
(supra) the purpose of construction of staff 
quarters will undoubtedly be a public pur- 
pose. It would be stretching one’s imagina- 
tion to a breaking point to say that acquisi- 
tion of land for such a purpose is a colour- 
able exercise of power. Apropos the point of 
S. 28 of the Employee’s State Insurance Act 
we may point out that construction of staff, 
quarters will in no way violate the said pro- 
vision of law. The Employees’ State Insurance 
Fund can very well be expended for such a 
purpose under Cls. (i) and (iv), and if neces- 
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poration in accordance with clause (xii). We 
may also add that ‘even assuming that techni- 
‘Ieally or strictly spéaking such an expenditure 
-lis not sanctioned by S. 28, that will not in- 


validate the acquisition as being not for a 


_|public purpose, if‘ otherwise the pares is 
Jone such, as obviously it is. 

5. Mr. Nagarsheth then submitted that 
no special notice was given to the appellants 
of the notification under S. 4 (1) as required 
by the Gujarat Rules, the objections filed by 
the appellants under S. 5-A were not pro- 
perly inquired into and heard, the State 
Government. did not give any opportunity to 
them to make their submissions vis-a-vis the 
report submitted by the Collector, and the 
aforesaid infirmities! vitiated the declaration 

“under S. 6 of the Act. The High Court has 
rightly held that no! special notice was neces- 
sary to be given to; the appellants in regard 
to the notification under S. 4 (1). Our atten- 
tion was drawn to the alleged Rule 30-B of 
the Gujarat Rules in support of the conten- 
tion that such notice was necessary to be 
issued to the parties interested. There is no 
such requirement in, the said Rule. It merely 
Ipresadoneece that the Collector has issued 

notices to the. parties interested under Sec- 
tion 4 (1). The requirement of the section is 
giving of a general notice and by two 
methods— (1) by the publication. of the noti- 
fication in the Offical Gazette and (2) caus- 
` Jing public notice of the substance of such 
notification to be given at convenient places 
in the locality. The, appellants do not con- 
. tend that. there was ino compliance with the 
A requirements aforesaid. Proper inquiry was 
held under 'S. 5-A of the Act and full oppor- 
tunity was given to the appellants. It was 
not the requirement’ of the law to give any 
further opportunity after a report was made 

_ lto the. State. Government. It is the function 
of the: State Government to consider the re- 

~{port of. the Collector and proceed further in 
ithe matter as they think fit and proper to do. 


6- The next submission for the appellants 
jwas that contribution of only Re. 1/- from 
_ |the Public Exchequer by the State Govern- 

[ment for the purposes of acquiring land for 

he use of the Employees’ State Insurance 

orporation was a colourable exercise of 
power and did not in effect and substance 
fulfil the requirement of law as engrafted 
in S. 6 of the Act. A complete answer is to 
be found in the majority decision 
Court in Somavanti’s case (AIR 1963 SC 151) 
‘{supra) and in the case of Inderjit C. Parekh 
v. State of Gujarat, ATR 1975 SC 1182. 
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sary by a’ special authorisation by: the Cor-, 


fiom the cases, which we “have 


of this 


A.1. RB. 
7. The above were the main points urged 
for the appellants in this appeal and there 
are numerous decisions of this Court showing 
that none of them had any substance. Apart 
. mentioned 
above, we may mention a-few more and they 
are: (1) Munshi Singh v. Union of India (1973) 
1 SCR 978 : (AIF. 1978 SC 1150) (2) Aflatoon 
v. Lt. Governor of Delhi (1975) 1 SCR. 802: 
(AIR 1974 SC 2077) and (8) Lila: Ram v. 
Union of India (1976) 1 SCR 841: (AIR 
1975 SC 2112). It has been reiterated by 
this Court in State of Gujarat v. Ambalal 
Haiderbhai (1976) Supp SCR 88 : (AIR 1976 
sc 2002) that whether the ‘nquiry under 
S. 5-A is of an administrative nature or a 
judicial one, it is plain that principles of 
natural justice cennot be violated. In the 
instant case no such principle was violated. 


8. For the reasons stated akove, we affirm 
the decision of the High Court and dismiss 
the appeal with costs. 


Civil Appeal No. 1406 of 1968. 


9. Mr. Hardey Singh, leamed counsel 
for the appellants in this appeal finding that 
it was no use beating about the bush on the 
general and common points argued in the 
High Court very discreetly and rightly decid- 
ed to press only teo points for pur considera- 
tion in this appecl. They are:— 


(1) That the land in question in this ap- 
peal was a land belonging to a Public Trust 
used as a burial 2round, hence it could not 
be and ought not to have been acquired for 
the purpose of constructing a dispensary for 
the employees of the State Insurance Scheme; 
and 

(2) That the report under 5. 5-A was 
made by the Special Land Acquisition Offi- 
cer who was not en authorised Collector and 
had not heard objections under S. 5-A and, 
therefore, the declaration made by the State 
Government under S. 6 of the Act after con- 
sidering his report was invalid. 

10. The High Court has considered the 
statements in the Writ Petitions and the 
counters filed on behalf of the Government. 
it has come to ths conclusion that the land 
was not being used as a burial ground. We 
find no sufficient ground to induce us to take 
a view different from the one taken by the 
High Court. Accozding to the counter, the 
Collector and the Special Land Acquisition 
Officer had visited the locality and found 
only two old tomks in a corner of the big 
erea of the land which measures about three- 
fourths of an acre. THe said tombs were in 
g dilapidated condition also. The rest of the 


~ 
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land -was lying open, dormant, unused a-d 
uncared for. without there being any =a- 


closure or the like. In some parts of the land — 


only cow-dung cakes were being prepar=d. 


Mr. Hardev Singh was not right when he swb- ` 


mitted on the basis of this statement in mae 
counter that inquiry under S. 5-A was held 
by the Special Land Acquisition Officer. It 
could not be clearly ascertained as to when 
he had visited the locality. His observatieans 
were merely used for the purpose of suppert- 
ing the fact asserted by the respondent tzat 
the land was not being used as a budal 
ground. 


ll. Indisputably the City Survey Off-zer 
was appointed a Collector under S. 3 (c) of 
the Act. He had heard the objection urder 
S. 5-A and submitted his report to the Sate 
Government. The case was thereafter trans- 
ferred by the Collector to the Special Lend 
Acquisition Officer. on 6-9-1965 from žhe 


City Survey Officer. But nothing effective or, 


substantial appears to have been done by 
him. The notification under S. 6 was pub=sh- 
ed on 5-4-1963. An erratum was issued by 
the Government on 7-6-1966 ‘appointing’ the 
Special Land Acquisition Officer as the Zol- 
` lector in place of the City Survey Of-cer 
with retrospective date. The stand taker on 
behalf of the appellants before the High 
Court was just contrary to the one taken be- 
fore us. We did not find any substance even 
in the second point urged before us. On exa- 
mination of the supplementary counter-affi- 
davit filed on behalf of the Government, it 
is clear that the City Survey Officer had czalt 
with the objeztions under S. 5-A and made 
his report to the State Government. There 
was no infirmity in issuing the declars-ion 
under S. 6 of the Act on consideration of 
his report. l 


12. For the.reasons stated above, we 
affirm the decision of the High Court in this 
case also and dismiss the appeal with cests. 


Appeal dismissed. 
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; (From: Bombay) 
S. MURTAZA, FAZAL- ALI AND D. A 
i DESAI, Jf. 
Crl. Appeal No. 318/1975:— 

: Vithal Somnath More, Appellant v. State 
of Maharashtra, Respondent. . 
Crl. Appeal No. 2/1978:— : i 

Anant Babu Vaid, Appellant v, 
Maharashtra, Respondent. 


Criminal Appeals Nos. 313 of 1975 
2 of 1978, D/- 20-1-1978, 


Evidence Act (1872), S. 382 — Dying de- 
claration if believed by Court is sufficient to 
sustain a conviction. 


If the truthfulness of a dying declaration 
is accepted, it can always form the basis of 
conviction of the accused. Held that in the 
instant case even though there was some 
enmity between the father and the son, yet 
if accused was not the real assailant it was 
most unlikely that his father- would in his 
‘dying moment try to falsely implicate his own 
son. This circumstance, therefore, was a suf- 
ficient guarantee of the truth of the dying 
declaration made by the deceased. AIR 1972 
SC 1776, Followed. -Judgment of * Bombay 
High Court Affirmed. . © (Para 6) 


Anno: AIR Manual (8rd Edn.), Evidence 
Act (1872), S. 82, N, 21. 
Cases Referred: Chronological Paras 
AIR 1972 SC 1776 : 1972 Cri L} 828 6 


FAZAL ALI, J.:— These two appeals are 
directed against the judgment of the Maha- ` 
rashtra High Court, convicting the appellants 
under Ss, 802/34 of the I. P, C. after revers- 
ing the order passed by the Sessions Judge 
acquitting the two appellants. The appel- 
lants have filed these appeals under S. 879 
of the Cr. P. C. and the provisions of the 
Supreme Court Enlargement of Appellate 
Jurisdiction Act. 


State of 


and 


‘9. It is rather an unfortunate case of 
patricide resulting from a dispute relating to 
property. A detailed narrative of the prose- 
cution case is to be found in the High Court 
Judgment -and it is not necessary for us to 
repeat the same here. Suffice it to say that 
there appears to be no love lost between de- 
ceased Babu Bapu Vaid and his son, accused 
No. 1 Ananta, hereafter to be referred as A-1. 
The other accused Vithal Somnath More was 


` a friend of A-1 and will be referred to as 


A-2. It appears that A-1 was living separately 
CU/CU/A740/78/GDR. l 
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` from his father and uncles and he filed a'suit 
` for partition of the property against his 
father. A partition decree was passed and 
when the occurrence took place an appeal 
| against the’ decree was pending in the appel- 
late court. On 8rd Feb., 1971 while the de- 
ceased was coming towards his village 
_Pethardi and was about three furlongs from 
his house he was surrounded by the two ac- 
cused A-1] and A-2. A-2 poured kerosene oil 
on deceased’s clothés and A-1 is said to have 
lighted deceased’s clothes through a lighted 
Mashal made of an iron bar. On receiving the 
burn injuries the deceased shouted, which 
brought P. Ws. 2 and 6 to the spot, These 
witnesses ran to the spot on hearing the cries 
of the deceased and deceased was also run- 
ning towards. his house. Fortunately, the wit- 
nesses arrived at the scene in time and at 
once extinguished the fire, but the accused 
- ran away on seeing them. Some time later 
Pandurang P. W. 5. a brother of the deceas- 
ed arrived at the scene of the occurrence and 
arranged’ for a- cot and took his brother to 
the dispensary at Kem, where Dr. Doshi gave 
him first aid. The deceased is said to have 
made an oral dying declaration to P. Ws. 2 
and 6 wherein he implicated the two accused 
“and repeated the same dying declaration be- 
fore his. brother, P. W. 5 also. Dr. Doshi ask- 
ed: the constable to write down a dying de- 
claration made by tlie deceased of which. the 
questions were put by the Doctor and answer- 
ed by the deceased. !The First written dying 
declaration, therefore, appears to have been 
made by the deceaséd to Dr. Doshi at about 
11.00 p. m.. Thereafter, Pandurang lodged 
F. I. R. at the-Police Station which brought 
the Investigating Officer to the spot and 
after the usual investigation the accused were 
~‘challaned but ultimately acquitted by the 
Sessions Judge as‘ indicated. above. The ac- 
‘ cused pleaded innocence and the defence of 
` A-1 was that his father was a man of loose 
` character and had outraged the modesty of a 
woman a few years ago and had even cast 
an evil eye on his daughter-in-law, (wife of 
A-1) and suggested that he may have been 
assaulted. by’ some of -his enemies. The Ses- 
sions Judge found that the evidence against 
the accused was not satisfactory and the 
case was not proved, and he accordingly ac- 
quitted the accused. The State filed an ap- 
peal to the High Court against the order of 
acquittal, in which the High Court reversed 
the judgment of the jSessions Judge and con- 
victed the. appellants under S. 302/34 and 
sentenced them to : imprisonment for life. 


Hence this appeal before us. 
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-cused had fled away. As regards 


ALR. 
3. We have heard learned | tor 


the parties and have also gone throguh the 
judgments of the High Court and that of the 


` Sessions Judge. It is no doubt true that the 


High Court hearing an appecl, against an- 
order of acquittal’ can interfere- for. substan- 
tial reasons and’ not merely becatise another 
view on the evidence is reascnably ° possible, 
‘but it seems to us that the High Court was 
fully alive to the principles laid down by this 
Court for interference with an order of ac- 
quittal. The Higa Court has given convinc- 
ing reasons for setting aside the judgment of 
the learned Sessions Judge. The main evi- 
dence against the accused consisted of the 
following facts: 


(1) The evidenze of the two eye-witnesses 
P. Ws. 2 and 6, 

(2) Evidence furnished by the oral dying 
declaration alleged to have been made by the 
deceased before P. Ws. 2 and 6 the moment 
they arrived at the scene as also to P. W. 5 
Pandurang. 


(8) The dying declaration made by 
deceased to Dr. Doshi at the dispensary, 


(4) Another dying declaration which was 
recorded by the Head Zonstable at the Hos- 
pital and the last dying declaration ` which 
was recorded by Honorary Magistrate, 
P. W. 18 at the General Hospital at about 
2.10 p-- m. : 


4. The High Court as also the Secsions 
Judge disbelieved the evidence relating to. 
the recovery of the tin, containing kerosene 
oil which may be left out of consideration.. 
The Sessions Judge appears to have discard- 
ed the evidence of P. Ws. 2 and 6 on most 
trivial grounds and unconvincing reasons, 
bordering on pure speculation as ‘rightly 
pointed out by the Hizh Court. To begin 
with P. Ws. 2 and 6 were independent wit- 
nesses and bear no enmity against the 
deceased nor were they in any way inte- 
rested in or intimate with the deceased. The 
Sessions Judge thought that these witnesses in 
view of the distance could not have seen ` 
ihe occurrence, although he holds that there 
can be no doubt that the witnesses arrived 
at the scene of occurrence after the  ac- 
P. W. 5> 
it is admitted tha: he had rezeived some 
burn injuries on his finger which indicates 
that he must have reached the spot in time 
to see the entire occurrence and took active 
part in extinguishing the fire. Furthermore, 
the Sessions Judge appears to have over 
looked the fact that according to these 
witnesses when they ‘heard the cries of the 


the: 
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deeceased’ they ran to: the place of occut- 
rence atid the deceased was also running t=- 
wards them and naturally the distances 
would have been shortened so that the w+- 
messes could . have koua the deceased 
in no time; ; 


5. ‘We Sully agree vith ae High Cort 
that there was no good reason to distrust 
the evidence of P.Ws. 2 and 6. We ha.e 
perused their evidence and -we think they 
have deposed in a straightforward manner 
and their evidence contains a ring of trua 
Thus the evidence of these witnesses is su=t- 
cient to convict the appellants for the of- 
fence: of murder. But the evidence of ey2- 
witnesses was further corroborated by the 
oral dying declarations said to have been 
made by the deceased to P.Ws. 2 and 6 a-d 
also to hig brother, P.W. 5 which finds plece 
in F.LR. also. 

6. Another very important document is 
the dying declaration Ex. 29 recorded by 


Dr. Doshi which does not appear to heve. 


been considerec by the learned Sessicas 
Judge at all. Dr. Doshi had appeared as a 
witness and hai testified on oath that Se 
deceased was fully conscious and had mede 
the statement before him. This dying d=c- 
laration does not suffer from any infirmity 
at all and that is why the learned Sessiens 
Judge has not dealt with it but has =x- 
cluded it from consideration, This was n- 
doubtedly a serious error of law which vas 
committed by the learned Sessions Judge. 
Then we have dying declaration, Ex. =8, 
which in our opinion may be excluded fm 
consideration because there is an endorse- 
ment of the Doctor that the patient was zot 
answering the questions. Although it is zot 
clear as to when this endorsement was 
made but having regard to the circumstances 
of this case we feel it safe to exclude fàis 
dying declaration from consideration. Een 
apart from this there appears to be sw- 
cient evidence against the appellants to sas- 
tain the charge of murder. The last dying 
‘declaration is Ex. 40 which was recorded by 
an Honorary Magistrate, P.W. 18. at Gene- 
ral Hospital at about 2.10 p.m. The learzed 
Sessions Judge seems to have discarded -his 
dying declaration on three grounds. In the 
first place the Sessions Judge thought fat 
it was not coherent. Secondly, he was of the 
view that the deceased tried to improve 
upon the case of the prosecution by falsaly 
implicating his daughter-in-law Mukta, who 
was mentioned’ in his dying deeclaration. 
Thirdly, the-learned Judge assumed that zhe 
deceased was unconscious. because he died 
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“was a very ` 
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about two hours later. On a perusal of the 
dying declaration along with evidence of. 
P.W. 18, who being an honorary Magistrate, 
independent and respectable 
witness, we find that the reasons given n 
the Sessions Judge cannot. be sustained. . 

the first place reading dying declaration as a 
whole, we do not find that this is incohe- 
rent. There are a few lapses and a few 
questions have been missed but. by and 
large the deceased appears to give a com- 
plete narrative of the manner in which he 
was burnt. He has named the two accused 
in his dying declaration and also mentioned 
the enmity resulting from the partition suit. 
One important statement in this dying dec- 
laration which has been missed by the Ses-. 
sions Judge was that the deceased himself 
states that he was feeling much better and 
was fully conscious. It is true that the de- 
ceased had mentioned the name of his dau- 
ghter-in-law Mukta but he does not either 
assign any role to her nor does he try to in- 
volve his daughter-in-law in his assault, It ~ 
may be possible that Mukta may have 
come to the spot on hearing alarm and that 
is why the deceased mentioned her name 
here. It was suggested that the deceased was 
suffering from intermittent fits of umconsci- ` 
ousness. There is, however, sufficient 
dence to show that the deceased: was fully - 
conscious when he made the dying decla- 
ration before the Honorary Magistrate. It is. 
well settled that a dying declaration if be © 
lieved by the Court, is sufficient to sustain 
a conviction. In the case of Lallubhai Dev- ` 
chand Shah v, The State of Gujarat, AIR 
1972 SC 1776 it was heid that if the truth- 
fulness of a dying declaration is accepted, it 
can always form the basis of conviction ofj 
the accused. In the instant case we find thati. `- 
even though there was some enmity be-i 
tween the father and the son, yet if A-l wasi - 
not the real assailent it is most; unlikely 
that his father would in his dying momenti 
try to falsely implicate his own son. This 
circumstance, therefore, appears to be a 
sufficient guarantee of the truth of the dying 
declaration made by the deceased. 





7. Having, therefore, considered the evi- 
dence of the eye-witnesses and the evidence 
furnished by the dying declarations we are 
satisfied that the High Court was right in 
reaching the conclusion that the prosecu- 
tion had proved its case against the appel- 
lants beyond reasonable doubt. -This ‘was 
not a case where another view was rea- 
sonably possible. The order of the Sessions 
Judge was based on pure speculation and 


‘evi- ` 
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was manifestly wrong and was rightly set 
aside by the High Court. 

8. We would like to mention here that in 
the first instance ' A-2 had filed the appeal 
before the | Supreme Court but later we 
directed earned counsel appearing amicus 
curiae to move A-1 also to file an appeal to 
.this Court if he so desires. And, thereafter, 
` A-1 also filed an appeal which has bzen re- 
gistered as a separate appeal. Mr. Ganpule, 
‘counsel for the, appellants states that 
Superintendent of Jail had written to him 
that he was entitled to Rs, 250/- for draft- 

ing the petition of appeal from Jail. This is 
indeed a most extraordinary conduct on the 
part of Superintendent of Jail. We do not 
understand under ‘what law he can make 
such a demand. We, however, do not wish 
to say anything more on this aspect as the 
learned, counsel appearing for the State has 
assured us that he will take up this matter 
with the Government. The result is that the 
judgment of the High Court is upheld and 
the appeal is dismissed. 

f . l Appeal dismissed- 
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"8. MURTAZA; FAZAL ALI AND 


E a : gr P. N. SHINGHAL, Jy. 


Baiju, Appellant v. State of Madhya Pra- 
desh, Respondent. 

Criminal. Appeals: Nes. 128 and 129 of 
` 1977, D/- 19-1-1978. 

Penal Code (1860), S. 300 — Murder 2nd 
robbery — Unexplained possession of stolen 
„property by accused: — Presumption -that 
‘accused committed the offences can be 


. raised. (Evidence Act (1872), S. 114 (a) ): 


‘Recent .and unexplained possession of 
«stolen articles can be taken to be presump- 


~ tive evidence of thè charges of murder as 


well. ATR 1956 SC 400 and AIR 1974 
sc 1880 Foll. | (Para 18) 
In the case in question the prosecution 


succeeded in proving beyond any doubt that 
the commission of the murders and the 
robbery formed part of one transaction, and 
the recent and unexplained possession of 
the stolen property by the accuséd appel- 
lant justified the presumption that it was he, 


*(Criminal Appeals Nos. 477 and 488 of 
‘1976 and Criminal ‘Reference Nos. 5 and 6 
of 1976 D/- 17-9- -1976 (Madh Pra).) 
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and no one ele, who had committed the 
murders and the robbery. The stólen pro- 
perty was recovered. from tke house of the 
appellant or at his instance within a weeks 
time’ from the .‘date of coximission of the 
offence. The. appellant was given .an oppor- 
tunity to .explain his possession, as ‘well as 
his conduct in decoying the . persons who 


‘died at his hand, but he was. unable to do 


so. The question whether a presumption 
should be drawn under illustration (a) of 
Section 114 of the Evidence Act is a mat- 
ter which depends on the evidence and the. 
circumstances of each case. Thus the nature 
of the stolen article, the manner of its ac- 
quisition by the owner, the nature of the 
evidence about its. identification, the manner 
in which it was dealt. with by the: appellant, 
the place and the circumstances of its re- 
covery, the length of the intervening period, 
the ability or otherwise of tke appellant to 
explain his possession, are factors which 
have to be taken into consideration in . 
arriving at a decision. Further there was. 
ample justification for reaching the . inevita-. 
ble conclusion that it was the appellant and 
no one else wbo had committed the four 
murders. and the robbery. In the face of the 
overwhelming evidence on which reliance: 
has been placec by the High Court, it is 
futile to argue that the murders could not. 
have been committed by a single person. 
(Para 14)” 
Anno: AIR Comm. Penal Coce, Ss. 299-800 
N. 85; AIR Manaal, Evidence Act, S. aS 


N. 18 (A). 
Cases Referred: Chronolegical Paras 
AIR 1974 SC 1830: (1974) 4 SCC 

254: 1974 Cri LY 897 18; 
AIR 1956 SC. 4C0: 1956 SCHR 191: 

1956 Cri L J 790 18. 


Mr. P. C. Bharteri, Advocate Amicus. Curiae 
(in Crl A. No. 128/77) and Mr. R. K Jain, 
Advocate Amicus Curiae (in Crh A. No 
199/77) for Appellants; Mr. I N; Shroff, 
Advocate for Respondent in both the Ap- 
peals, i 


SHINGHAL J.:— Ramdayal deceased) son 
of Ranglal (P.W. 2) lived in his house at vib- 
lage Gauripur, district Sarguja, with his 
two wives’ Smt, Fulkumwar (deceased) and 
Smt. Lakhpatiya (P. W. 1), his father Rang- 
Jal, his mother Smt. Bhagwanti (deceased) 
and his nephew Rambakas (deceased). Al- 
though Ramdayal married twice, he did ‘not 
have a child and he and his family were 
keenly interested in his having a child some- 
how. It is alleged that in the month of 


a 


` dence of the 


- without her 


were sleeping 


1978 


Kuar appellant Baiju alias Bharosa gave cat 
that he- had been sent by one Niranjm 
Gauntia and introduced himself to the fam. y 
as a sorcerer or wizard who could brizg 
about the birth of a child in the family wth 
his extraordinary powers. He visited the 
family several times and practised sorcery. -n 
those days Smt, Fulkunwar_ was’ suffermg 
from small-pox and the appellant therefere 
went away saying that he would reticn 
after her recovery. He went there again in 
the month-of Kartik of his own accord aad 


practised sorcery in Ramdayal’s house Dr _ 


two nights. He went to Ramdayal’s homse 
again in the month of Aghan and practized 
sorcery. He had a wall of Ramdayal’s ho-se 
dug in and tock out a piece of bone whth, 
according to him, was an evil omen «ead 
prevented the birth of a child. He stared 
taking Ramdayal and his wives to an =d- 
joining “nala” at midnight on the pretext 
of driving away the evil spirit. In this way, 
it is alleged, the appellant gained the co-f- 
entire family and went =d 
stayed at Ramdayal’s house in the month of 
Paus from January 11, 1975 to January —9, 
1975. He demanded cloth and some artic_es 
for performing sorcery, but that was ze 
sented by Smt. Lakhpatiya, 


2. It is further alleged that on Janry 
19, 1975 the appellant asked Smt. Lath- 
patiya to go to the house of her parezts, 
smaments and money, and 
promised that he would reach there and 
perform some ritual to drive away the il 
spirit from her. At the same time he pre- 
vented Ramdaral, on false pretext, from ac- 
companying her to the house of her parents. 
Smt. Lakhpatiya therefore went to the house 
of her parents at village Narainpur v-th 
her father-in-law Ranglal (P.W.2) on Janu- 
ary 20, 1975. The appellant, in the m=an 
time, persuaded Ramdayal to go with kim 
to an adjoining “nala” for performing seme 
religious rites, killed him there and thraw 
his dead body in the “nala”. He then went 
back to Ramdayal’s house, took Smt. Fab 
kunwar to another place in the same “naa”, 
killed her there and threw her dead bey 
also in the “nala”. It has further been aleg- 
ed that the appellant went to.the house of 
Ramdayal and killed his mother Smt. Bheg- 
wanti and his nephew Rambakas while they 
there. He ransacked the 
house, broke oden the boxes and took away 
a number of articles including a transisor, 
a watch, a bicycle, a torch, two “addl-s” 
gold, clothes, ornaments. 
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© 8. On the following morning, i e on ` 
the morning of January 21, 1975, Ram- 
dayaľs neighbours, including his nephew Jai 
Ram (P.W. 4), became suspicious becaase 
of the unusual calm prevailing in his house 
and peeped inside. They saw the dead bodies 
of Smt. Bhagwanti and Rambakash with 
blood all around. They also found open 
boxes and articles lying there, Jai Ram’ 
therefore went to police station Prem Nagar 
where he lodged report Ex. P. 38B before 
Head Constable Jagannath (P. W. 24). The 
Head Constable went to village Gauripur 
the same day, saw the dead bodies of Smt. 
Bhagwanti and MRambakas inside Ram- 
dayal’s house and the broken boxes and 
articles lying all around, He also found tnat 
a stone was lying near the dead body of 
Rambakas and a piece of wood was lying 


. over the head of Smt. Bhagwanti. He search- 


ed for Ramdayal and Smt. Fulkunwar but 
could not find them. Inquest reports were 
prepared in respect of the dead bodies and 
they were sent for post-mortem examination. 
The dead body of Smt. Fulkunwar was 
found on January 22, 1975 and the Head 
Constable prepared its inquest report. Sub- 
Inspector P. K. Singh reached village Gauri- 
pur on January 21, 1975 at about 6 p,m. and 
started the investigation. He prepared what 
has been called “a dehati nalish” Ex. P. 82 
on January 22, 1975 at 6.80 p.m. and also’ 
prepared seizure memorandum of several 
articles which were lying in Ramdayal’s 
house. He made a search for Ramdayal and 
found his dead body lying in the water of © 
the “nala”, under a block of wood, on 
January 23, 1975. An inquest report was 
prepared and several articles like rice, thread 
and match box which were also found lying 
on the “nala” were taken by the Investigat- 
ing Officer in his custody. Another “dehati 
nalish“ Ex. P. 82A was prepared on Janu- 


ary 26, 1975. The Investigating Officer also. , 


found receipt Ex. P. 29 of the sale of a 
watch to Ramdayal and took it into his 
possession on January 26, 1975. One shoe 
(article ‘U’) and thereafter the other shoe 
(article UT) were found near the: river on 
January 27, 1975 and were taken in police 
custody. Ramdayal’s license for the transis- 
tor was also taken over by the investigating 
officer. 


4. The appellant was arrested on Janu- 
ary 28, 1975. It has been alleged that he 
gave the information which was recorded in 
a memorandum (Ex. P. 21/P21A).in 
pect of certain articles which he undertook 
to recover from his house and that several 


res- ` 


} 
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watch (article ‘Chha’), two gold “addhis” 
(article ‘Cha’), a torch (article ‘Ka’) and 
several “saries”, blouses, petticoat, bed- 


sheets, “dhotis”, bush shirt, blanket, “thali” 
_etc. were thus recovered during the course 
of the investigation. The Police also went 
to the shop of Nirmal Kumar (P.W. 13) and 
recovered the voucher for the sale of the 
transistor to Ramdayal as also Nirmal 
Kumar’s register evidencing the sale. It has 


further been alleged that in pursuance of’ 


the interrogation on January 31, 1975 as per 
memorandum (Ex. P. 12/P12A) the Police 
recovered some silver ornaments from gold- 
smith Goverdhan (P.W. 7) of village Suraj- 
pur. The recovered articles were put up 
for identification and the memoranda in that 
respect have also been placed on the re- 
cord. Smt. Lakhpatiya and Ranglal are said 
to have correctly 
watch and gold “addhis” etc. as 
to the deceased Ramdayal. 


belonging 


5. Separate charge-sheets were put up 
by-the police against the appellant for each 
of the four. murders. The Sessions Judge 
took notice of the fact that the murders and 
the robbery were committed in the same 
transaction, and although he was of the opin- 
ion that there was no difficulty in holding 
one trial of all the offences, he thoughi it 
“safe” to consolidate only two murder 
charges in one trial. There was therefore one 
trial for the murders of Ramdayal and his 
wife Smt. Fulkunwar and another fcr the 
murders of Smt. Bhagwanti and Rambakas. 
Two separate judgments were accordingly 
delivered in the two cases on April 30, 
1976, convicting the appellant under Sec- 
tion 802 IPC for each of the four murders. 

He was also convicted under Section 894 
` for the offence of robbery in the trial relat- 
ng te the murder, of Ramdayal and Smt. 
- Fulkunwar. The learned Sessions Judge con- 
‘sidered the question of sentence thereafter, 
and took the view that as the murders were 
pre-planned, and were committed with the 

sole object of theft, and that the appellant 
had gained the confidence of Ramdaya] and 
his family members by systematic mano- 


7. euvres for his personal benefit even though 


members had done no 
harm to him, he deserved the sentence of 
death. For the offence under Section 394 
IPC he sentenced him to rigorous imprison- 
ment for-5 years. When the matter went up 
before the High Court on appeals by the 
accused and on reference by the trial cowt, 
the High Court dismissed the appeals, up- 


he and his family | 
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articles including a transistor (article L) a 
-the counts and 


identified the trarsistor, . 
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held the. conviction _of the sppellant on all 
confirmed the death sen- 
tence by its judgments dated September 17, 
1976. 


6. It was not disputed before us that 
the case of the prosecution all through was 
that the appellant committed one. series of 
acts which were so connected together as to 
form the same transaction and that he could 
be charged with and tried at one trial 
for all the four offences of murder and the | 
offence of robbery. The learned counsel in 
fact addressed tkeir arguments jointly in the 
two appeals before us and referred mainly 
to the record of Criminal Appeal No. 129 
of 1977. Their arguments were common to 
both the appeals and were addressed with 
reference to the same set of evidence. No 
useful purpose will therefore be served by 
giving separate judgments in the two ap- 
peals, and we skall dispose them of by this 
common judgment as suggested by learned 
counsel, 


7. Jt has been argued that an error was 
committed by the trial court as well as the 
High Court in mistaking the “dehati nalish” 
(Ex. P. 32) datec January 22, 1975 and the 
other “dehati nalish” (Ex. P. 32A) dated 
January 26, 1975 as the first information re- 
ports, and that they were wrongly read in 
evidence as reports under Section 154 of the . 
Code of Criminal Procedure. It has also been 
urged in this connection that when it was 
the case of the prosecution that Jai Ram 
(P. W. 4) and several other villagers had seen 
the dead bodies of Smt. Bhagwanti and 
Rambakas on the morning of January 21, 
1975 and Jai Ram had gone and lodged the 
report at police station Pren Nagar the 
same day, there was no justification for with- 
holding that report and treating the afore- 
said village complaints as the ‘first informa-` 
tion reports. The argument appeared to be 
of some consequence at first sight because 
Jai Ram’s report did not form part of the 
paper books’ of this Court, kut Mr. I. N. 
Shroff was able to retrieve Jai Ram’s report 
Ex. P. 38 to Eead Constable Jagannath 
dated January 2°, 1975, from the original 
record. As has been stated, Jai Ram had ` 
stated in that report how he and other vil- 
Jagers grew suspicious, peeped into the house 
of Ramdayal and found the dead bodies of 
Ramdayal’s mother and of a boy (Rambakas) 
lying there, with blood ‘all around and the 
household articles scattered all over. Learned 
counsel for the appellant thereupon gave up 
the arguments which they advanced on the 
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basis of the mon-production of the first in- 
formation repozt. It cannot, all the same, be 
doubted that the two so-called “deaati 
nalish” could not have been read in əvi- 
dence as first ‘information reports and we 
` have therefore left’ them out of considsra- 
tion. That does not however affect the 
merits of the zase because the prosecu-ion 
has been-ablé to produce other satisfactory 
evidence, to establish the guilt of the appel- 
lant in respect of the offences for which he 
has been convicted. 


8. It has next been argued that when the 
Police knew o2 the murders and the robbery 
on January 21, 1975 on Jai Rams report 
Ex, P. 38 and, when it was also the cas3 of 
the prosecution that Smt. Lakhpatiya return- 
ed to her house on Tuesday (i. e. on the 
night of January 21, 1975) on learning of 
the murders of her mother-in-law and the 
nephew- and the suspicious conduct of the 
appellant, there was no reason why the 
Police should not have searched his house at 
the earliest pcssible opportunity when suffici- 
ent particulars had been obtained from 5mt. 
Lakhpatiya for the purpose of identifying 
him. It has therefore been urged that there 
was no justification for delaying the search 
until after his arrest on January 28, 1975 On 
these premises it has been argued that the 
articles which were recovered from the house 
of the appellant on January: 28, 1975, had 
been planted by the Police and their re 
covery should not have been taken into con- 
sideration against him. There is however no 
reason to think that the courts below Aave 
erred in placing reliance on the recovery 
of the various articles from the house of the 
-appellant on January 28, 1975. As has been 
stated, he was arrested on January 28, 1975, 
and even though the allegation that the re- 
covery of the articles was made at his in- 
stance has been disbelieved by the two 
courts, we find that the dppellant’s wife 
Smt. Isuni (P. W. 10) produced those articles 
` from the house of her husband as allege by 
the prosecution. In fact she has categorically 
stated that those articles, including the tran- 
sistor, the watch, the gold “addhis” and the 
torch did not belong to her house and were 
brought by the appellant and were kept 
there. It is also significant that the appellant 
has not ventured to suggest in his statements 
that his wife was inimical towards him or 
was anxious to implicate him falsely. A -ead- 
ing of his statements shows, on the »ther 
hand, that he believed that his wife wa: an- 
xious to save him somehow. There is there- 
` fore no merit in the argument that ths re- 
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the house of the appellant on January 28, 
1975 was not genuine and that the articles -. 
were “planted” by the Police. 

9. An ancillary argument has* been ad- 
vanced that the recovery, of the articles could 


‘not be said to be incriminating as they were 


not satisfactorily identified and that their 
recovery did not connect the appellant with 
the crime. We have gone through the evi 
dence on the record and we find that the 
theft of the transistor was brought to the 
notice of the police authorities on January 
22, 1975 by Smt. Lakhpatiya after she reach- 
ed her house, and it has been established by 
memorandum Ex, P. 8/8A that Investigating 
Officer P. K. Singh seized a ‘Hindi’ receipt 
dated September 18, 1974, written by Nirmal 
Kumar in respect of license No. 15 of tran- 
sistor RL 517/00B/681422 on January 26, 
1975 from the house of the deceased Ram. 
dayal. The same transistor was thereafter 
found in the house of the appellant on Janu- 
ary 28, 1975. and its license dated October 
1, 1974 in Ramdayal’s name was also taken 
‘in police custody. The statement of Nirmal 
Kumar shows that the transistor- was sold by 
him to Ramdayal and he was able to pro- 
duce his receipt book evidencing the sale . 
Moreover Smt. Lakhpatiya (P. `W; 1) identi. 
fied the transistor as belonging to her hus- | 
band. The recovery of the transistor from the. 
house of the appellant was therefore’ a- mate- 
rial circumstance which went to establish that 
the stolen property was recovered from his, 
house soon after the commission of the crime. 


10. - It will be recalled that & wrist watch 
was also recovered from the house of the ap- 
pellant on January 28, 1975. Investigating 
Officer P. K. Singh recovered a receipt dated 


August 4, 1974 evidencing the sale of ‘the ` ` 


watch by § Mohammad 
(P. W. 14) to the 
Mohammad Awesh Karmi has 


Awesh Karmi 


proved the 


sale of the watch’ to Ramdayal and the ~ - 


watch has also been identified by Smt Lakh- 
patiya in the trial Court. Its- recovery is 
therefore another circumstance which goes to 
connect the appellant with the crime. 


11. As has been stated, several other |- 
articles were also recovered from the house - 


of the appellant which he and his wife did. l 


not claim to.be their property. It will be suf - 
ficient to mention that two gold -“addhis” 
and a torch were two of the other articles 
which were recovered during the course of ., 
the investigation. The recoveries have been 
proved by Atmaram (P. W. 11) and Smt. > 


deceased Ramdayal. : - 
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a ade a mention of'the circumstantial 
dence which led it to conclude that the mur-. 
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‘Lakhpatiya ‘has identified them during the 


. course of the trial. Smt. Isuni (wife of the. 


appellant) has proved that those articles 
were also brought to her house by the appel- 
lant and did not belong to her or her hus- 
‘band. The recovery of the articles also there- 
fore bears on the guilt of the appellant and 

has rightly been taken into consideration 
` against him. 


12. It has also been argued that although 
there was no direct evidence to prove that-the 
appellant committed’ any of the four murders 
or the offence of robbery for which he. was 
tried and convicted, and the case against him 
depended entirely on circumstantial evidence, 
the trial Court and the High Court committed 
an error of law in thinking that the evidence 
was sufficient to prove his guilt. The pre- 
cise argument which has been advanced in 
this connection is that even though it could 
be said that there was satisfactory evidence 
“to prove that the appellant committed theft 
of the various ‘articles including the tran- 

_sistor, the wrist watch, the gold “addhis” and 

the torch which were recovered from the 
house, that could not justify the conclusion 
that the murders were also committed by 
him. It has been urged that it would not 
have: ‘been-:possible ‘for any one person to 
-have cémmitted as ‘many as four murders 
single handed. 


:18. We ‘find that the High Court has 
evi- 


ders were committed by the appellant, includ- 
_ ing the evidence bearing on his repeated 
` visits to the house of the deceased, his pro 
mise to beget a child to the family by sor- 
cery, his winning their confidence to the ex- 
~ tent of pursuading them to do whatever 


’. -he liked, his ruse to ‘get rid of Smt. Lakhpa- 
` _ tiya. by sending her to her parents’ house 


“at Narainpur after leaving her husband” and 
her ornaments behind on promise of meeting 


oe = her there on January 21, 1975, his failure 


to fulfil that promise, the death of Smt 
Lakhpatiya’s husband Ramdayal and hbis 
.. other wife Smt. Fulkunwar at the “nala” 


_ where the appellant used to take them and. 


` 'Smt. Lakhpatiya on the pretext of practising 
_sorcery, the death of Ramdayal’s mother Smt. 
Bhagwanti and his nephew Rambakas in the 
house the same night, the ransacking of the 
house and the commission of theft of several 
articles of Ramdayal including ‘the transistor, 
the watch, the gold “addhis”, the torch and 
ornaments ete,, and the recovery of those 
articles either from the house of the appel- 
Jant or at his instance. His counsel have not 
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been able to point out VG it could be said 
that any part of this circumstential evidence 
has been misread -or -that any error 
of law has been committed in taking the view 
that it was quite. sufficient to prove - the 
guilt of the appellant. As has been held by 
this Court in Wesim Khan v. The State of 
Uttar Pradesh: 1956 SCR 191°: (AIR 1956 
SC 400). recent and unexplained possession 
of stolen articles can well be taken to be pre- 
sumptive evidence of the charge of murder 
as well. A similar view -has been taken in 
Alisher. v. State of Uttar Pradesh (1974) 4 
SCC 254 : (AIR 1974 SC 1880). 


l4. As has been stated, the prosecution 
has succeeded in proving beyond any doubt 
that the commission of the murders and the 
robbery formed part of one transaction, and 
the recent and unexplained possession of the 
stolen property by the appellan* justified the 
presumption that 3t was he, and no one else, 
who had commitzed the murders and the 
robbery. It will be recalled thet the offences 
were committed on the night intervening 
January 20 and 21, 1975, and the stolen pro- 
perty was recovered from the house of the 
appellant or at his instance on January 28, 
1975. The appellant was given an opportuni- 
ty to explain his possession, as well as his 
eonduct in decoying Smt. Lakhpatiya and the 
other persons who died at his hand, but he 


was unable to do so. The question: whether| ` 


a presumption should be drawn under illus- 
tration (a) of S. 114 of the Evidence Act is 
a matter which depends on the evidence and 
the circumstances of sach case. Thus the 
nature of the stolen article, the manner of its 
acquisition by the owner, the nature of the 
evidence about its identification, the manner 
in which it was dealt with by the appellant, 
the place and the circumstances of its re- 
covery, the length of the intervening period, 
the ability or othe-wise of the appellant to 
explain his >ossession, are factors which have 
to be taken into consideration in arriving 
at a decision. We have made a mention of 
the facts and circumstances bearing on these 
points and we have no doubt that there was 
ample justification for reaching the inevitable 
conclusion that it was the appellant and no 
ene else who had committed the four mur- 
ders and the robbery. In the face of the over- 
whelming evidence on which. reliance has 
been placed by the High Court, it is futile to 
argue that the murders could nct have been 
committed by a single person. As has been 
stated. there is satisfactory evidence on the 
racord to shaw that the dead bodies of Ram- 
dayal and Smt. Fulunwer were found at two 
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different places near the “nala”. sò that it 
cannot be said that they .were murdered =- 
‘gether, As regards Smt..Bhagwanti and Ram- 
þakas, the evidence on the record shows that 
they were murdered while they were asleep 
in the house; and there is no reason why a 
single person could not have committed their 
murders also: - . : 


15. As there is no force in the arguments 
which have been advanced before us, the ap- 


peals fail and are dismissed. 
. Appeals dismissed, 
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V. R. KRISHNA IYER AND D. A. 
- DESAI, JJ. 
Babu Singh and others, Petitioners v. The 
State of Uttar Pradesh, Respondent, 
Criminal Misc. Petn. No. 191 of 1978 Tn 
Criminal Appeal No. 274 of 1977) D/- 3_-1- 
1978. 


(A) Criminal P. C. (2 of 1974), S. 389 (1) 
— Bail — Appeal before Supreme Court — 
Application for bail rejected at earlier stage 
— Order refusing bail does not bar fresh aps 
plication on Iater occasion giving more Je 
tails, further developments and different: edn- 
siderations. (Supreme Court (Enlargement of 
Criminal Jurisdiction) Act (28 of 1970), Sec- 
. , tion 2 (a)). (Pare. 2) 


Anno: AIR Comm. Criminal P. C. 7th 
Edn.), S. 389, N. 1 AIR Manual (8rd E=n.) 
Supreme Court (Enl. of Cri. Juri.) Act 2 2, 
N. 1. ; : 


(B) Criminal P. C. (2 of 1974), S. 389 (1) 
— Bail — Pendency of appeal before Sup 
reme Court — Appellants, if entitled ta ‘ail. 
(Supreme Court (Enlargement of Criminal 
Jurisdiction) Act (28 of 1970), S. 2 (a)). 


The six appellants were acquitted by the 
Sessions Judge on 4-11-1972 in a muer 
case which wes an outcome of faction fzht 
or feud between two clans in a village. In 
appeal by State against acquittal, the Figh 
Court on 20-5-1977 convicted the appell=mnts 
and sentenced them to life imprisonment. 
Five appellants had suffered sentence in same 
measure for 2¢ months -and the sixth one was 
on bail. These appellants were the entire r-ale 
members of their family and all of them were 
in jail. As such, their defence was likel~ ‘to 
be jeopardised. During appeal before High 
Court, the State did not press for their zus- 
tody. There was nothing to indicate hat 
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during the long period of five years: when 
appellants had been out of prison: pending: 
appeal before High Court there: had been 
any conduct on their part suggestive of dis- 
turbing the peace of the’ locality: threatening 
any one in the village or otherwise thwarting: 
the life of the community or the course of 
justice. On application by appellants. for bail: 
during pendency of their appeal. before Sup- 
reme Court: 

Held that subject to certain safeguards the 
appellants were entitled to bail. Accordingly, 
they were directed to be released on bail on 
their own recognisances. in a. sum of Rupees. 
5,000/- each with one surety fcr each in 
like sum subject to two conditions that they. 
shall not enter the village and that. they, 
shall report at particular police station once 
every week. AIR 1977 SC 2147 Followed. 

f (Paras 25, 26) 

Anno: AIR Comm. Criminal P. C. (7th 
Edn.) S. 389, N. 6. AIR Manual (8rd Edn.) 
Supreme Court (Enl. of Cri. Juri.) Act, S. 2. 
N. 1. 


(C) Constitution of India, Art 2} — 
Personal liberty — Deprivation: of — Refusal 
of bail — Considerations.. (Criminal P. C. (2 
of 1974), S. 486). 

Personal liberty deprived wħen” bail is re- 
fused, is toa precious a value of our ` com ~< 
stitutional system recognised under Art. |21, 


that the: crucial power to negate ‘it.is a great’. fk 


trust exercisable, not casually but judicially, 
with lively concern for the cost to the indi: 
vidual and the community. To giamorise im- 
pressionistic orders as discretionary may, on 
occasions, make a litigative: gamblé decisive 
of a fundamental’ right. After all, ‘personal 
liberty of an accused or convict is fundamen- 
tal, suffering lawful eclipse only in terms of 


‘procedure established’ by law’. So depriva- ` pA 


tion of personal freedom, ephemeral or:en='. 
during, must be. founded or the most serious: 
considerations relevant to the- welfare objec 
tives of society, specified: in the Constitution. `.. 
i f .. (Paras 8, 9) 
Reasonableness postulates intelligent care 
and' predicates that deprivation: of freedom . 
by refusal of bail is not for punitive purpose 
but for bi-focal interests of justice to the in- 
dividual involved and’ society affected. Crite- 


ria germane. to exercise of bait discretion. 
pointed out. (Paras 16 to 28) 
Anno: AIR Comm, Constitution (2nd 


Edn.) Art. 21, N; 4; AIR Comm. Criminal! 
P. C. (7th Edn.) S. 486, N. I. a 

Cases Referred: Chronological: Paras 
AIR 1977 SC 2147 : 1977 Cri EJ 1746: 24 
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(1899) 63 J. P. 198 12 

(1898) 18 Cox C. C. 717 : 67 LJ QB or 
R. v. Rose 

(1852) 1 E & B 1:118 ER 887, In re T 
ronet g 13 

14. N. W. 146, Tingley v. Dolby 11 

Mr. R. K. Jain, Advocate, for Petitioners; 
Mr. D. P. Uniyal, Sr. Advocate (Mr. O. P. 
Rana, Advocate with him), for Respondent. 

V. R. KRISHNA IYER, J:— The peti- 
tioners have moved for bail setting out spe- 
cial grounds in support of the prayer. The 
State opposes on various grounds which we 
will presently set out. One of us sitting as 
a Chamber Judge" had considered this ques- 
tion at some length and since the principles 
set out therein commend themselves to us. 
we are proceeding on the same lines and 
are inclined to reach the same conclusion. 

2. Briefly we will state the facts pertin- 
ent to the present petition and prayer and 
proceed thereafter to ratiocinate on the re- 
levant criteria in considering the interlocu- 
tory relief of bail. Right at the beginning. 
we must mention that, at an earlier stage, 
their application for bail was rejected by this 
Court on September 7, 1977, But an order 
refusing an application for bail does not 

‘Inecessarily preclude another, .on a later occa- 

sion, giving more materials, further develop- 
ments and different considerations. While we 
surely must set store by this circumstance, 
we cannot accede to the faint plea that we 
are barred from second consideration at a 
later stage. An interim direction is not a com 
clusive adjudication, and updated reconside- 
ration is not overturing an earlier negation. 
In this view, we entertain the application 
and evaluate the merits pro and con. 

8. Shri R. K. Jain has brought to our 
notice certain significant factors which frown 
upon continuance of incarceration and favour 

‘provisional perhaps conditional, enlargement 


"of the applicants. 


4. All the petitioners were charged with 
an offence of murder under S. 302, I. P.C. 
but all of them were acquitted by the Ses- 
sions Court as early as November 4, 1972 
The State successfully appealed against the 
acquittal and the High Court, reversing the 
findings of the Sessions Court, held all the 
petitioners guilty and sentenced them all te 
life imprisonment. This judgment was pro- 
nounced on May 20, 1977, after an unfor- 
tunately tragic sojourn of five years for an 
appeal in a murder case. Our justice system, 


*Cr. M. P. No. 1448 of 1977 D/- 6-12-17 : 
(reported in ATR 1978 SC 429). 
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even in grave cases, suffers from slow motion 
syndrome which is lethal to “fair trial”. 
whatever the ultimate decision. Speedy jus- 
tice is a component of social justice since 
the community, as a whole, is concerned in 
the criminal being condignly and finally 
punished within a reasonable time and the 
innocent being absolved from the inordinate 
ordeal of criminal proceedings.. This is by 
the way. although it is important that judi- 
cial business management by engineering, 
not tinkering, so as to produce efficient ex- 


` pedition, is an urgent, high-pziority item on 


the agenda of court reform, to be radically 
undertaken none too soon. 


5. Back to the necessary facts. On the 
High Couzt upsetting the acquittal, the peti- 
tioners have come up to this Court exercising 
their statutory right of appea’. The present 
petition, as earlier stated, is the second one 
for bail, the first having been rejected about 
six months ago. The petitioners 1 to 5 have 
suffered sentence in some measure, . having 
been imprisoned for about twenty months. 
The sixth petitioner had been on bail in the 
Sessions Court and had been free during the 
pendency of the appeal. 


6. Certain otker pregnant particulars de- 
serve special mention. All the petitioners 1 
to 5 are the entire male members of -& family, 
and one point mentioned by Shri Jain is that 
all of them are in jail, Their defence in this 
court may, therefore, be jeopardised, An- 
other factor, equally meaningful, is that there 
is nothing indicated before us to show that 
during the long five years, when the peti- 
tioners had been out of prison, pending ap- 
peal, there had been any conduct: on their 
part suggestive of disturbing the peace of the 
locality, threatening anyone in the village or 
otherwise thwarting the life of the commu- 
nity or the course of justice. Nay more. When 
the High Court entertained the appeal. the 
State did not press for their custody for ap- 
prehended abscorsion or menace tc peace 
and justice It must be noticed that the 
episode of murder itself is attributed as the 
outcome of a faction fight or fued between 
the two clans in she village, not an unusual 
phenomenon in rural India rivan by rivalry | 
of castes, sects ard gens. This is, of course, 
a survival of primitive tribalism. as it were, 
but cannot be wished away unless sociolo- 
gical therepeutics were applied. The pharma- 
copia of the Penal Code is no sufficient cura- 
tive. Nevertheless, we have to remember the 
reality of the village feud and consequent 
Droneness to flare-ups and recrudescence of 
criminal conflicts. ` 
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7 Against this backdrop of social awd 
individual facts we must consider the motiza 
for bail. The correct legal approach has bemm 
clouded in the past by focus on the ferocty 
of the crime to the neglect of the real puz- 
poses of bail or jail and indifferent to mazy 
other sensitive and sensible | circumstances 
which deserve judicial notice. The whee 
issue, going by decisional material and legal 
literature has been relegated to a twiligat 
zone of the criminal justice system. Couzts 
have often acted intuitively or reacted traci- 
tionally, so much so the fate of applicamts 
for bail at the High Court level and in the 
Supreme Court, has largely hinged on the 
hunch of the bench as an expression of uti- 
cial discretion’. A scientific treatment is the 
desideratum. 

8. The Code is cryptic on this topic acd 
the court prefers to be tacit, be the orcar 
custodial or not. And yet, the issue is one bf 
liberty, justice, public safety and burden on 
the public treasury, all of which insist that a 
developed jurisprudence of bail is integral to 
a socially sensitized judicial process. as 
Chamber Judge in this summit court I kad 
to deal with this uncanalised case flow, ad 
hoc response to the docket being the flicker- 
ing candle light. So it is desirable that the 
subject is disposed of on basic principle, sot 
improvised brevity draped as discretion. Fer- 
sonal liberty, deprived when bail is refusz=d, 
is too precious a value of our constitutio=al 
system recognised under Art, 21 that the 
crucial power to negate it is a great trzst 
exercisable, not casually but judicially, wath 
lively concern for the cost to the individ=al 
and the community. To glamorise impres- 
sionistic orders as discretionary may, on Zc- 
casions, make a litigative gamble decisive of 
a fundamental right. After all, personal liker- 
ty of an accus2d or convict is fundamen-al, 
suffering lawful eclipse only in terms of pxo- 
cedure established by ‘law’. The last fcur 
words of Art. 21 are the life of that human 
right, i 

9. The doctrine of Police Power, œn- 
stitutionally validates punitive processes for 
the maintenance of public order, security of 
the State, national integrity and the inter=ast 
of the public generally. Even so, having -e- 
gard to the sclemn issue involved, depria- 
tion of personal freedom, ephemeral or sn- 
during, must be founded on the most seri-us 
considerations zelevant to the welfare ob:ec- 
tives of society specified in the Constituten. 
- 10. What, then, is ‘Sudicial discretion’ in 
this bail context? In the elegant words: of 
Benjamin Cardozo, `> -` Nee ee i 
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“The judge, even when he is fee, ig still 
not wholly free, He is not to innovate at 
pleasure. He is not a knight-errant roaming 
at will in pursuit of his own ideal of beauty 
or of goodness. He is to draw his inspiration 
from consecrated principles. He is not to 
yield to spasmodic sentiment, to vague and 
unregulated benevolence. He is to exercise a 
discretion informed by tradition, methodized 
by analogy, disciplined by system, and sub- 
ordinated to ‘the primordial necessity of 
order in the social life’. Wide enough in all 
conscience is the field of discretion that re- 
mains.” 

(The Nature of Judicial Process — Yale 
University Press (1921).  - 

Even so it is useful to notice the tart terms 
of Lord Camden that 

“the discretion of a judge is the law of 
tyrants: it is always unknown, it is different 
in different men; it is casual, and depends 
upon constitution, temper and passion, In the 
best it is oftentimes caprice; in the worst it 
is every vice folly and passion to which human 
nature is liable...... ” (1 Bovu. Law Dict, 
Rawles’ III Revision p. 685 quoted in judi- 
cial Discretion National College of the State 
Judiciary, Redo, Navada p. 14). 

li. Some jurists have regarded the term 
judicial discretion’ as a misnomer. Neverthe- 
less, the vesting of discretion is the unspoken 
but inescapable silent command of our judi- 
cial system, and those who exercise it will 
remember that: 

“discretion, when applied to a court of jus- 
tice, means sound discretion guided by law. 
It must be governed by rule, not by humor; 
it must not be arbitrary, vague and fanciful, 
but legal and regular.” 

(Attributed to Lord Mansfield Tinglay v, 
Dolby, 14 N. W. 146). ; 

“An appeal to a judge’s discretion is an 
appeal to his judicial conscience. The 
discretion must be exercised, not in op- 
position to, but in accordance with, establish- 
ed principles of law.” 

(Judicial discretion, (ibid) p. 33) 


12. Having grasped the core concept of 
judicial discretion and the constitutional per- 
spective in which the court must operate pub- 
lic policy by a restraint on liberty, we have 
to proceed to see what are the relevant cri- 
teria for grant or refusal of bail in the case 
of a person who has either been convicted 
and has appealed or one whose conviction 
has been set aside but leave has been granted 
by this Court to appeal against the acquittal, 


‘What is often forgotten, and therefore war- 
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rants reminder, is the object to keep a person 
in judicial custody pending trial or disposal 
of an appeal Lord Russel, C. J. said: 

“I observe that'in this case bail was re- 
fused for the prisoner. It cannot be too strong- 
ly impressed on the magistracy of the coun- 
try that bail is not to be withheld as a 
punishment, but that the requirements as to 
bail are merely io, secure tbe: attendance of 
the prisoner at tri 

(R. v. Rose — 1898—18 ‘Cox CC. 717; 67 
LJQB 289 — quoted in ‘The granting of 
eat, Mod. Law Rev. Vol. 81, Jan. 1968 pp. 

48). 
T theme was developed by Lord Russel 
of Killowen C, J., when he charged the’ grand 
jury at Salisbury : Assizes, 1899: 

.it was the duty of magistrates to ad- 
mit “aboused persons to bail, wherever prac- 
ticable, ‘unless there were strong grounds for 
supposing that such persons would not ap- 
pear to take their trial. Jt was not the poorer 
classes who did not appear, for their circum- 
stances were such as to tie them to the place 
where they carried. on their work. They had 
not the golden wings with which to fly from 


((1899) 63 J. P. 193, Mod. Law Rev. P- 49 
ibid), 
In Archbold it is stated that: 
~ “The proper test of whether bail should 
be granted or refused is whether it is pro- 
bable that the defendant will appear to take 
his trial...... 

.The test should be applied by reference to 
the following considerations : 

(1) The nature of the accusation, P 

(2) The nature of the evidence in support 
of the accusation. 


(8) The severity ee the E which 
conviction. will entail...... ; 

(4) Whether the ‘sureties are independent, 
or indemnified by, the accused person.... 

(Mod. Law Rev. ibid, p. 58 — Archbold, 
Pleading Evidence ‘and Practice in Criminal 
Cases, 86th edn., London, 1966 para 208). 
Perhaps, this is an overly simplistic statement 
and we must remember the constitutional 
focus in Arts. 21 and 19 before following dif- 
fuse observations and practices in the En- 
glish system. Even 'in England there is a 
growing awareness that the working of the 
_ bail system requires a second look from the 
point of view of correct legal criteria and 
sound principles, as has been pointed out. by 
Dr. Bottomley. (The Granting of Bail: Prin- 
ciples and Practices: Mod. Law. Rev. ibid 
pp. 40 to 54). 
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18. Let us have a glance at the pros and 
cons and the true principle around which 
other relevant factors must revolve. When 
tha case is finally disposed of and a person 
is sentenced to -ncarceration, things stand on 
a different footing. We are concerned with 
the penultimate stage and the principal rule 
to guide release on bail should be to- secure 
the presence of the applicant who seeks to 
be liberated, to take judgment and serve 
sentence in the event of the court punishing 
him with imprisonment. In this perspective, 
relevance of considerations is- regulated by 
their nexus with the likely absence of the 
applicant for feer of a severe sentence, if 
such be plausible in the case. As Erle J. indi- 
cated, when the crime charged (of which a 
convictior. has been sustained) is of the bigh- 
est magnitude and the punishment of it as- 
signed by law is -of extreme severity, the 
court may reasonably presume, some evidence 
warranting, that no amount of bail would 
secure the presence of the convict at the 
enlarged 
(Mod. Law Rev. p- 50 ibid, 1859-1. E. & B 1) 
Locd Campbell ‘5. J. concurred in this ap- 
proach in that case and Coleridge J. set down 
the order of priozities as follows: 

“I do nst think that an accused party is de- 
tained in custody because of his guilt, but 
because there are sufficient probable grounds 
for the charge against him as to make it pro- 
per that he should be tried, and because the 
detention is necessary to ensure his appear- 
ance at trial.... It is a very important ele- 
meat in considering whether the party, if ad- 
mitted to bail, would appear to take his trial; 
and I think that in coming to a determination 
on that point three elements will generally 
be found the most important: the charge, the 
nature of the evidence by which it is sup- 
ported, and the punishment to which the 
party ‘would be liable if convicted. n the 
present case, the charge is that of wilful 
murder; the evidence contains an admussion 
by the prisoners: of the truth of the charge, 
and the punishment of the offence is, by law, 
death.” 


© (Mod. Lad Rev. ibid, pp. FO-51). 
14. It is thus obvious that the nature of 
the charge is the vital factor end the nature ` 
of the evidence also is’ pertinent. The punish- 
ment-to which the party may be Hable, if 
convicted or conviction is confirmed, also 
bears upon the issue. a i 
15. Another relevant factor “is as to whe- 
ther the course 07 justice would be thwarted 
by him who seeks the benfgnant jurisdiction 
of the Court to Le freed for the time being. 
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(Patrick Devbrin. The Criminal Prosecufion 
in England (London) (1960) p. 75 — Med. 
Law Rev. ibid p. 54). . 


16. Thus the legal oritiziple end” prac=ce 
validate the court considering the likeliheod 
of the applicant interfering with witnesses<or 
. |the prosecution’ or otherwise polluting the 
process of justice, It is not only . traditicnal 
but rational, in this context, to enquire imto 
the antecedents of a man who is applying 
for bail to find whether he has a bad reerd 
particularly a record which suggests that he 
is likely to commit serious offences while on 
bail. In regard to habituals it is part of zri- 
minological ‘history that a thoughtless tail 
order has enabled the bailee to exploit the 
opportunity to inflict further crimes on the 
members of society. Bail discretion, on . the 
basis of evidence: about the criminal record of 
a defendant, is therefore not an exercise in 
irrelevance. 

17. The significance and sweep of Arti- 
cle 21 make the deprivation of liberty a 
matter of grave concern and permissible caly 
when the law authorising it is reasonatle. 
even-handed and geared to the goals of com- 
munity good and State necessity spelt out in 
Art. 19, Indeed, the considerations I h=ve 
set out as criteria are germane to the œn- 
stitutional proposition I have deduced. Re- 
asonableness postulates intelligent care and 
predicates that deprivation of freedom by 
refusal of bail is not for punitive purpose vut 
for the bi-focal interests of justice to the ĉn- 
dividual involved and society affected. 





18. We must weigh the contrary factors 
to answer the test of reasonableness, subject 
to the need for securing the presence of che 
bail applicant. It makes sense to assume tzat 
a man on bail has a better chance to prep=re 
or present his case than one remanded in cus- 
tody. And if public justice is to be promoted, 
mechanical detention should be demoted. In 
the United States, which has a constitutional 

erspective close to ours, the function of. bail 
is limited, ‘community roots’ of the applicent 
are stressed and, after the Vera Foundatica’s 
Manhattan Bail Project, monetary suretys—ip 
is losing ground. The considerable public 2x- 
pense in keeping in custody where no danzer 
of disappearance or disturbance can arse, 
is not a negligible consideration. Equally -m- 
portant is the deplorable condition, vergang 
on the inhumar, of our sub-jails, that the =n 
rewarding cruelty and, expensive custody of 
avoidable incarzeration makes refusal of bail 
unreasonable and a policy favouring rele=se 
justly sensible, 
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19. A few other weighty factors deserve 
reference. All deprivation of liberty is vali- 
dated by-social. defence and individual cor- 
rection along an anti-criminal direction. Pub- 
lic justice is. central to the whole scheme of 


- bail law. Fleeing justice must be forbidden 


but punitive harshness should be minimised. 
Restorative devices to redeem the man, even 
through community service, meditative drill, 
study classes or other resources should be 
innovated, and playing foul with public peace 
by tampering with evidence, intimidating wit- 
nesses or committing offences while on judi 
cially sanctioned ‘free enterprise’, should be 
provided against. No seeker of justice shall 
play confidence tricks on the court or com- 
munity. Thus, conditions may be hung around 
bail orders, not to- cripple but to protect. 
Such is the holistic jurisdiction and humanis- 
tic orientation invoked by the judicial discre- 
tion correlated to the values of our Constitu- 
tion. 

20. Viewed from this perspective, we gain 
a better insight into the rules of the game. 
When a person, charged with a grave of- 
fence, has been acquitted at a stage, Has the 
intermediate acquittal pertinence to a bail plea 
when the appeal before this Court pends? 
Yes, it has. The panic which might prompt 
the accused to jump the gauntlet of justice 
is less, having enjoyed the. confidence of the 
court’s verdict. once. Concurrent holdings of 
guilt have the opposite effect. Again, the 
ground for denial.of provisional release be- 
comes weaker when the fact stares us in the 
face that a fair finding—ifthat be so—of in- 
nocence has been recorded by one court. It 
may be conclusive, for the judgment of ac- 
quittal may be ex facie wrong, the likelihood 
of desperate repraisal, if enlarged, may be a 
deterrent and his own safety may be more in 
prison than in the vengeful village where 
feuds have provoked the vidlent offence. It 
depends. Antecedents of the man and socio- 
geographical circumstances have a bearing 
only from this angle: Police exaggerations of 
prospective misconduct of the accused, if en- 
larged, must be soberly sized up lest danger| 
of excesses and injustice creep subtly into thej 
discretionary curial.technique. Bad record andi 

police prediction of criminal prospects to in-i 
talkie the bail plea. are admissible in prin- 
ciple but shall not stampede the court intoj 
a complacent refusal. 

21. Realism is a component of- himnin 
which is the heart of the legal system, We 
come across cases where parties have already 
suffered 3, 4 and in one case (the other day 
it was. unearthed) over 10 years in prison. 
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These persons may perhaps be acquitted — 
difficult to guess. If they are, the injustice of 
innocence Jong in rigorous incarceration in- 
flicted by the protraction of curial processes 
is an irrevocable injury. Aud, taking a prag- 
matic view, while life imprisonment may, in 
law, last a whole life, in practice it hardly 
survives ten years, thanks to rules of remis- 
sion. Thus, at the worst, the prisoner may 
have to serve some more years, and, at the 
best, law is vicariously guilty of dilatory de- 
privation of citizen’s liberty, a consummation 
vigilantly to be vetoed. So, a circumstance of 
some consequence, when considering a motion 
for bail, is the period in prison already spent 
and the prospect of the appeal being delayed 
for hearing, having regard to the suffocating 
crowd of dockets pressing before the few 
Benches. 

22. It is not out of place to mention 
that if the State takes up a flexible attitude 
it may be possible to permit long spells of 
parole, under controlled conditions, so that 
fear that the full freedom if bailed out, might 
be abused, may be eliminated by. this experi- 
mental measure, punctuated by reversion to 
prison, Unremitting insulation in the harsh 
and hardened company of prisoners leads to 
many unmentionable vices that humanizing 
interludes of parole are part of the com- 
passionate constitutionalism of our system. 

28. The basics being thus illuminated, 
we have to apply them to the tangled knot 
of specifics projected by each case. The de- 
licate light of the law favours release unless 
countered by the negative criteria necessitat- 
ing that course. The corrective instinct of 
the law plays upon release orders by strapp- 
ing on to them protective and curative con- 
ditions. Heavy bail from poor man is obvi- 
ously wrong. Poverty is society’s malady and 
sympathy, not sternness, is the judicial res- 
ponse. 

24. Yet another factor which heavily tips 
the scales of justice in favour of release pen- 
dente lite is the thought best expressed by 
Justice Bhagwati, speaking for the Court in 
Kashmira Singh v. The State of Punjab AIR 
1977 SC 2147 at p. 2148. 

“The appellant contends in this application 
that pending the hearing of the appeal he 
should be released on bail. Now, the practice 
in this Court as also in many of the High 
Courts has been not to release on bail a per- 
son who has been sentenced to life imprison- 
ment for an offence under S. 302 of the 
Indian Penal Code. The question is whether 
this practice should be departed from and if 
so, in what circumstances. It is obvious that 
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no practice howsoever sanctified by usage and 
hallowed by time can be allowed to prevail 
if it operates to cause injustice. Every practice 
of the Court must find its ultimate justifica- 
tion in the interest of justice. The practice 
not to release on bail a person who has been 
sentenced to life imprisonment was evolved 
in the High Courts and in this Court on the 
basis that once a person has been found 
guilty and sentenced to life imprisonment, he 
should not be let loos3, so long as his con- 
viction and sentence are not set aside, but 
the underlying postulate of this practice was 
that the appeal of such person would be dis- 
posed of within a measurable distance of 
time, so that if he is altimately found to be 
innocent, he would not have to remain in jail 
for an' unduly long period. The rationale of 
this practice can have no application where 
the Court is not in a position to dispose of 
the appeal for five or six years. It would in- 
deed be a travesty of justice to keep a per- 
son in jail for a period of five or six years 
for an offence which is ultimately found not 
to have been committed by him. Can the 
Court ever compensate him for his incarce- 
ration which is found to be unjustified? 
Would it be just at al for the court to tell 
a person: “We have admitted your appeal 
because we think you have a prima facie 
case, but unfortunately we have no time 
to hear your appeal for quite a few years 
and, therefore, until we hear your appeal, 
you must remain in jail, even though you 
may be innocent?” What confidence would 
such administration of justice inspire in the 
mind of the public? It may quite conceivably 
happen, and it has in fact happened in a 
few cases in this court, that a person may 
serve out his full term of imprisonment be- 
fore his appeal is taken up for hearing. 
Would a judge not b2 overwhelmed with a 
feeling of contrition while acquitting such 
a person after hearing the appealP Would it 
not be an affront to his sense of justice? Of 
what avail would the acquittal be to a per- 
son who has already served out his term 
of imprisonment or at any rate a major part 
of itP It is, therefore, absolutely essential that 
the practice which this court has been follow- 
ing inthe past mustke reconsidered and so 
long as this. court is nct ina position to hear 
the appeal of an accused within a reasonable 
period of time, the court should ordinarily 
unless there are cogent grounds for acting 
otherwise release the accusec on bail in 
cases where special leave has been granted 
to the accused to appeal against his convic- 
tion and sentence.” 
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25. Having regard to this contellation >F 
considerations, carefully viewed in the juss- 
prudential setting above silhouetted, we aʻe 
of the view that, subject to certain sa=- 
guards, the pet:tioners are eligible to be ea- 
arged on bail. 


- 26. The endemic pathology of  facticas 
scrimmage and blood-shed should be pes- 
empted by suitable safeguards, even if ve 
are inclined to bail out the petitioners. =o, 
iwe direct that the petitioners be released on 
itheir own recognisances in a sum of Rup=es 
\5,000/- each, with one surety for each ir a 
ilike sum, subject to two conditions, viz. 
‘firstly, that tha petitioners shall not enter 
Bharaiyam village which is alleged to be “ae 
lhot.bed of clan clashes according to the r=0- 
secution and secondly, the petitioners skall 
ireport at the Tandiawan Police Station (Diis- 
trict Hardor) once every week. We direct me 
Sub-Inspector of Police station concerned to 
see that both the conditions are observed. 
In the event of breach of either condition 
the prosecution will be at liberty to meve 
this Court for cancellation of the bail hee 
by granted. 

Order accordingly. 
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AIR 1968 SC 1062 : (1963) 48ITR1 5,7 
AIR 1960 SC 1292 : (1961) 1 SCR 118 9 
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AIR 1981 Cal 476 - 5 

Mr. L. N. Sinha, Sr. Advocate, (Mr. S. N. 
Chowdhary, Advocate with him), for Ap- 
pellant; M/s. A, K. Sen and J. P. Bhattachar- 
jee, Sr. Advocates (Mr. P. H. Parekh and 
Miss. Manju Jetly, Advocates with them), for 
Respondent. 

KAILASAM, J.:— These appeals are pre- 
ferred by the Superintendent of Taxes, Tez- 
pur, by special leave against the judgment 
and order passed by the High Court of 
Assam and Nagaland at Gauhati in Civil 
Rule Nos. 1000 and 1001 of 1969, : 

2. The respondent is M/s. Bormahajan 
Tea Co. Ltd., who is assessee under the 
Assam Taxation (on Goods Carried by Road 
or on Inland Water-ways) Act, 1961. The 
Assam Taxation (on Goods Carried by Road 
or on Inland Water-ways) Act was passed 
in 1954. The validity of the Act was-challeng- 
ed by various parties before the Assam High 
Court and this Court. This Court on Septem- 
ber 26, 1960 held that the Act was ultra vires 
of the Constitution as the previous sanction 
of the President was not taken as required 
under Art, 304 of the Constitution. The pre- 
sent Act, the Assam Taxation (On Goods 
Carried by Road or on Inland Water-ways) 
Act, 1961 (hereinafter calledas “the Act”), 
was passed by the Assam Legislature with the 
sanction of the President for the purpose of 
validating the tax that had been imposed 
under the 1954 Act. The Act received the as- 
sent of the President on April 6, 1961 and 
was published in the Assam Gazette on April 
15, 1961 and was to be in force only up to 
March 81, 1962. Thea validity of this Act was 
also challenged and the High Court of Assam 
by its order dated August 1, 1968 held that 
this Act was also ultra vires. The State Gov- 
ernment appealed to the Supreme Court 
against this judgment. While the appeal was 
pending before the Supreme Court two writ 
petitions filed by different assessees under 
Art. 82 of the Constitution before the Sup- 
reme Court were disposed of on Décember 
18, 1968 holding that the Act was valid. On 
an application made by the Government of 
Assam pending the appeal against the order 
dated August 1, 1968 of the Assam High 
Court the Supreme Court granted stay of the 
operation of the judgment of the High Court 
and on January 29, 1965 made the stay ab- 
solute subject to the condition that the as- 
sessment proceedings could continue but no 
levy should be made. On April .1, 1968 the 
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Supreme Court reversed the judgment dated 
August 1, 1963 of the Assam High Court 
and held the present Act to be valid. Though 

. the present Act was passed in 1961 as the 
matter was pending before the courts the 
assessment proceedings could not be taken 
up till January 29, 1965 when the Supreme 
Court allowed the'assessment proceedings to 
be continued, 


- e 


8. The two appeals before us relate to 
the assessment quarter ending September 
80, 1960 and December 31, 1960. In Civil 
Rule No. 1000 of '1969, Assam High Court 
out of which. Civil, Appeal No. 602 of 1974 
before this Court arises, the respondent com- 
pany submitted the return on October 27, 
1960 under Section 7 (1) of the Act for the 
period. ending September 30, 1960. The res- 
pondent submitted the return without pay- 
ing tax on the return as required under Sec- 
tion 20 (2) of the, Act, In Civil Rule No. 
1001. of 1969 in the Assam High Court, out 
of which Civil Appeal No. 603 of 1974 arises 
in this Court, the respondent submitted a re 
tum of February 14, 1961 for the quarter 
ending December 31, 1960 under Section 
i (D. “of the Act. ‘The return under Section 


7 (1) has to be submitted under Section 7 (8) | 


within 80 days of. the completion of the 
quarter in respect ‘of which the returns are 
to. be filed. In thisireturn: also no tax as re 
quired. was paid prior to the submission of 
the. return. It. may .be noted that while in 
Civil Appeal - No. 602 of 1974 the return 
was filed within time but without payment 
of tax, in Civil Appeal No. 608 of 1974 the 
return was filed out of time -and without 
payment of the tax. 


4. Orders of assessments ‘were peed in 
both the cases on June 19, 1969 in pur- 
suance of the provisions of Section 9 (4) of 
the Act It is the icommon case that | no 
notice either under‘ Section 7 (2) or Section 
Il of the Act was served on the respondent 
- for the submission ‘of the return for the 
periods in question.. In the High Court the 
respondent submitted that order of assess- 
ment made by the Revenue on June 19, 
1969 is not valid in Jaw on two grounds. 
Firstly, it was contended that as: the return 
-in Civil Rule No. 1000 of 1969 was filed 
without the necessary deposit of the tax the 
retum fs not a return within the meaning 
of Section 7 (1) and no assessment proceed- 
ings can be taken i on that. Tt was further 
submitted that as no notice as -contemplated 
under Section 7 (2) and Section 11 of the 
Act directing the assessee to show cause why 
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assessment proceedings should not be initiat- 
ed within 2 years from the date of the ex- 
piry.of the return period was issued no 
assessment prozeedings could be validly 
initiated as it became time-barred under 
Section 7 (2) of the Act. The plea on be- 
half of the Gcvernment was that the de- 
am by the taxing officer under’ Section 

9 (8) of the Act is in pursuance of the re- 
turn filed voluntarily by the assessee though 
without payment of the tax and out of time 
and that it can be taken as a return and 
assessment made under Section 9 of the Act. 
In this view the submission was that it is 
not necessary foz the tax authorities to issue 
any notice under Section 7 (2) within 2 
years from the date on which the return 
ought to have been submitted. The High 
Court held that as under Section 7 (1) the 
return must be submitted within a period 


of 30 days after the completion of the re- 
_ turn quarter. the return submitted after the 


statutory period must be held to be non est 
for the purpose of initiating assessment pro- 
ceedings based thereon and as no action had 
been taken, eithe> under Section 7 (2) or Sec- 
tion 11 of the Act, in the present case, the 
assessment order dated June 19, 1969 is be- 
yond the competence of the authorities. With 
regard to Civil Rule No. 100C of 1969 the 
High Court came to the same conclusion on 
the ground that though the’ return was ad- 
mittedly submitted within the prescribed 
time, the tax due on that return was not paid 
and as payment of tax before furnishing a 
return under Section 7 (1) of the Act is 
mandatory, such failure would result in 
making the return non est and therefore no 


further proceedings can be taken on such a 


defective return. In the result the High 
Court held that the return submitted in Civil 
Rule No. 1000 of 1969 although within the 
prescribed period is not a return within the 
meaning of Section 7 (1) and that the re- 
turn in Civil Rule No. 1001 of 1969 as it 
was beyond the prescribed period and with- 
out payment of tax cannot be treated as a 
return under Section 7 (1) of the Act and as 
admittedly no proceedings were taken under 
Section 7 (2) of the-Act the tax authorities 
were not Copet to procsed with the 
assessment . 


5. In the appeals before us Mr. Lal 
Narain Sinha, the learned counsel for the 
appellant, submitted that the High Court 
was in error in kolding that the return sub- 
mitted by the respondent is non est. The 
learned counsel referred to ‘Section 7 (1) 
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which requires that the return shall be 
furnished in such form and to such autheri- 
ties as may be prescribed. The form is pre- 
scribed by Assam Taxation (On Goods. Car- 
ried by Road or. on Inland Water-we=s) 


Rules, 1961. Rule 6 prescribes that the re- . 


turn shall be furnished in Form No, I ead 
Rule 7 requires that return shall be signed 
and verified by the dealer or producer or his 
agent. Form No. 1 under the Rules requires 
in Column E that the amount paid with *he 
Challan number and date should be noted. 
Section 20 prescribes the manner in whith 
the tax shall be paid. Section 20 (2) 0- 
vides that before any. producer or dezer 
furnishes the return required by sub-section 
(1) of Section 7, he shall in the prescribed 
manner pay into the Government Treas_ry 
the full amount of tax due from him uncer 
this Act on the basis of such return aad 
shall furnish along with the returns a ze- 
ceipt from such Treasury in token of æy- 
ment of such tax. Section 18 provices 
‘penalty for failure to pay tax. It was sb- 
mitted’ by.. Mr. Lal Narain Sinha that a ze- 
turn is complete and valid when it-is s_b- 
mitted in such form and to such authority as 
prescribed by the Rules and the fact that 
there was any defect in the return such as 
non-payment of tax as required under Cac- 
tion 20 (2) or delay in filing the retorn 
within the time prescribed under Secon 
7 (8) the return will not become non sst, 
The consequence of filing a defective ret_m 
is not to make the return non est bui to 
make the assessee liable to penalty uncer 
Section 18 or to other proceedings. So leng 
as there is a return the learned counsel ‘s-b- 
mitted that it was not necessary for the klax 
authorities to proceed under Section 7 2) 
which is applicable to cases where no ret=rn 
has been submitted. In support of his œn- 
tention that any defect in the return wo_ld 
not make the return non est, the learmed 
counsel referred us to three decisions. IR 
1981 Cal 476, AIR 1982 P C 165 and 48 
IT R 1: (AIR 1968 S C 1062). In Chanīra 
Nath Bagchi vs. Nabadwip Chandra Tutt 
(AIR 1981 Cal 476) the judgment debtor 
pleaded want of notice under Order 21, Rale 
22 of the Civil Procedure Code, which ze- 
quires that an opportunity should be gix~sn 
to the judgment-debtors against whom =x- 
ecution is taken out more than a year afer 
the decree to show cause why  executsn 
should not proceed. It was admitted that 20 
such notice was in fact given but as ie 
judgment-debto> in that case was actively 
litigating objecting to the execution beng 
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taken against him, he cannot be permitted 
to plead failure of notice under O. 21, Rule 
22. Chief Justice Rankin while ac- 
cepting the requirement that a notice 
under O, 21, Rule 22, is necessary ‘found 
that in the case before him the par- 


ties have been litigating actively with 
each other upon the question whe- 
ther the execution should proceed and 


how: it should proceed. In the circumstances 
the learned C. J. observed: “It appears to 
me to be merely piling unreason upon tech- 
nicality to hold upon the circumstances of 
this case that it is open to the judgment- 
debtors on these grounds to object.to the 
jurisdiction of the Court because they have 
not got a formal notice to do something, 
namely to dispute the execution of the 
decree when in point of fact they were busy 
disputing about it in all the courts for the 
best part of the last two years.” Relying ‘on 
the above observation the learned counsel 
submitted that the respondent who chal- 
lenged the validity of the enactment and 
who took part in the litigation questioning 
the validity of the assessment for several 
years and who filed the return cannot 
now contend that the assessment is © not 
valid having been filed beyond time or with- 
out payment of the tax. | 


6. In Nagendra Nath Day v. Suresh 
Chandra Dey (AIR 1982 P C 165) the 
Judicial Committee held that any application 
by ‘a party to an appellate Court, asking it 
to set aside or revise a decision of a Sub- 
ordinate Court, is an appeal within the ordi- 
nary acceptation of the term, and that it is 
no less an appeal ‘because it is irregular or 
incompetent. Relying on this decision it was 
submitted that the return is no less a return 
though it was defective in that tax was not 
paid and was presented out of time, 


7. In Gursahai Saigal v. Commissioner of 
Income-tax, Punjab, 48 ITR 1: (AIR 1963 
S C 1062) the Supreme Cour; was con- 
struing Section 18A (6) and (8) of the Indian 
Income-tax Act, 1922. Sub-section (6) pro- 
vided that when the tax paid on the basis 
of his own estimate is less than 80% of the 
tax determined on the basis of the regular 
assessment simple interest at the rate of 6% 
per annum from. the Ist day of January in 
the financial year in which the tax was paid 
up to the date of the said regular assess- 
ment shall be payable by the assessee upon 
the amount by which the tax so paid falls 
short of the said eighty per cent. According 
to the sub-section interest has to be calculat- 
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ed from first January in the financial year in 
which the tax mentioned was paid and such 
calculation has to be made on the short-fall 
between the amourt paid and 80 per cent 
of the tax which was found payable on the 
regular assessment, According to sub-section 
(8) where on making the regular assessment 
Jncome-tax Officer finds that no payment of 
tax has been made in accordance with the 
provisions of this section, interest calculated 
in the manner laid down in sub-section (6) 
shall be added to the tax as determined on 
the basis of regular assessment. The asses- 
see’s contention was that since he had not 
paid any tax at all it is not possible to cal- 
culate interest in the manner laid down in 
sub-section (6). The plea was that in a case 
in which no tax had been paid at all, sub- 
section (6) will have no application as there 
is no short-fall between 80 per cent of the 
tax payable on regular assessment and the 
amount actually paid. The Court rejected the 
plea and held that sub-section (6) should 
be read according to the provisions of which 
interest has to be calculated as provided in 
sub-section (8). in a manner which makes it 
workable and thereby prevent the clear 
intention of sub-section (8) being defeated. 
The Court further held that the intention 
was that interest should be charged from 
first January of the financial year in which 
the tax ought to have been paid and those 
who paid the tax but a smaller amount and 
those who did not pay tax at all would then 
be put in the same position substantially. On 
the strength of this decision it was submitted 
that the respondent who had not paid the 
tax cannot take advantage of his omission 
and say that the assessment proceedings 
cannot be proceeded with on the return 
submitted. 


8. On a reading of Section 7 (1) and Sec- 
tion 20 (2) of the Act it cannot be said that 
the submission of the learned counsel for 
the appellant that it is not necessary that 
the tax should be paid before valid return 
ig submitted is without substance. On the 
facts of the case we feel we are not called 
upon to decide this question. Certain en- 
actments, as pointed out by the High Court, 
provide that the return submitted will not 
be valid unless it is accompanied by Trea- 
sury Receipt showing payment of tax (vide 
sub-section (6) of section 19 of the Assam 
Agricultural Income-tax Act, 1989). Section 
16 of the Assam Sales-tax Act, 1947 pro- 
vides that no return submitted under this 
section shall be valid unless it is accom- 
panied by a Treasury Receipt showing pay- 
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ment of the tax due. Section 7 (1) of the 
Act merely requires that the return should 
be furnished in such form and to such 
authority as may be prescribed. The re- 
turns were admittedly submitted to the 
authorities. Though the form requires men- 
tioning of the particulars of the Treasury 
challan for the payment of the tax, it was 
submitted that the return furnished without 
payment of the tax cannot be said to be re- 
turn at all. It was further pleaded that the 
failure to pay the tax as required under Sec- 
tion 20 (2) will not make the return non est. 
We refrain from deciding this question. 


9 Mr. A. K. Sen, the learned counsel 
for the respondent, submitted that this 
Court should not allow the plea put for- 
ward on behalf of the appellant that the re- 
turn was a valid one as it was admitted that 
the assessment did not proceed on the return 
submitted. He referred to the judgment of 
the High Court wherein it is stated: “It is 
also the admitted position in both these 


. cases, the Superintendent of Taxes treated 


the returns filed as invalid ones”. It was 
submitted that the tax authorities cannot 
now be allowed to change their front and 
submit that they proceeded to assess on the 
basis of the returns furnished by the res- 
pondent. It is common ground that no notice 
under Section 7 (2) of the Act within 2 
years of the expiry of~the return ‘period was 
issued to the respondent. This Court, by a 
majority in Supdt. of Taxes, Dhubri v. 
Onkarmal Nathmal Trust, 1975 Supp-SCR 
365 at p. 375 : (AIR 1975 SC 2065 at 
p. 2070) has held that before proceedings 
could be taken under Section 9 (4) it is man- 
datory that notice under Section 7 (2) will 
have to be issued. Therefore, the only ap- 
proach that is available to the State and 
which has been taken by the learned coun- 
sel, is that the assessment proceedings are 
valid as the return is not nen ast. The ques- 
tion that arises for consideration is whether 
we should allow this plea to be taken by 
the State when it admitted before the High 
Court that the assessment was not based on 
the return. It has to be seen that the ground 
that was urged by the respondent was that 
the returns were non est which was accept- 
ed by the High Court. We do not think we 
will be justified in these appeals under Art. 
186 of the Constitution to permit the State 
to contend that it can proceed on the 
basis that the returns were valid, especially 
when the plea before the High Court was 
that the returns were invalid. This Court has 
repeatedly held that the. exercise of powert 
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under Art. 186 is discretionary. (vide Tri- 
vedi v. Nagraskna) (1961) 1 SCR 118 at 2 
117: (AIR 1960 SC 1292 at p. 1294), In 
State of Gujarat v. Gujarat Revenue Triba- 
nal (1976) 3 SCR 565 at p. 576: (AIR 1&6 
SC 1721 at p. 1729) this Court held that 
even though there may be substance in the 
argument put forward on behalf of the ap- 
pellant the Court taking the totality of the 
circumstances may decline to interfere in an 
appeal filed by special leave of the Co=t 
under Art. 186 of the Constitution. 
10. In the result the appeals are cs- 
missed. No order as to costs, 
Appeals dismissed, 
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Mrs. Sandhya Rani Sarkar, Appelleat 
v. Smt. Sudha Rani Debi and othets, 


Respondents, 

Civil Appeal No. 1389 of 1976, Ef- 
14-2-1978. 
- (A) Civil |P. C. (5 of 1908), S. 2 (2) — 
Decree — Preliminary decree — Decr2e 


passed in a suit for specific performarce 
of contract fer sale of immovable pxo- 
perty calling upon the purchaser to d2- 
posit the balance of consideration within 
the time stipulated in decree with sup2r- 
added condition that in the event of de- 
fault the suit would stand dismissed, is 
not a preliminary decree, (Para 4) 


Anno: AIR Comm,, C.P.C. (9th Edn), 
S. 2 (2), N. 19. A 

(B) Limitation Act (36 of 1963), S. 5 — 
Condonation ‘cf delay — Amendment of 
decree— Decree in a suit for specific per- 
formance of contract for sale of immcy- 
able property calling upon the par- 
chaser to deposit balance of considera- 
tion within the time stipulated in decrze 
— ‘Orders extending time to deposit the 
balance of consideration would not r2- 
sult in amending the decree. (Civil P. +0. 
(1908), S. 152). (Para 4) 

Anno: (1) AIR Comm. Lim. Act (£h 
Edn.), S. 5, N. 14; (2) AIR Comm. C.P=. 
(th Edn.), S. 152, N. 1L 

(C) Limitation Act (36 of 1963), S. 5 — 
Condonation of delay — Sufficient case 
— Exercise of discretion — Interferer-e 


*(A.F.O.D. No. 1056 of 1968, D/- 6-6-19"4 
(Cal).) 


CVICV/A949/78/LGC . 
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by - Supreme Court, (Constitution. of 
India, jArt. 136). 

Discretion is conferred on the Court 
before which an application for condon-+ 
ing delay is made and if the Court after 
keeping in view relevant principles ex- 
ercises its discretion granting relief un- 
less it is shown to be manifestly unjust 
or perverse, the Supreme: Court would 
be loathe to interfere with it. (Para 8) 

It is undoubtedly true that in dealing 
with the question of condoning the delay 
under S. 5 the party seeking relief has 
to satisfy the Court that he had suffici- 
ent cause for not preferring the appeal 
or making the application within the 
prescribed time and this has always 
been understood to mean that the expla- 
nation has to cover the whole period of 
delay. However, it is not possible to lay 
down. precisely as to what facts or mat- 
ters would constitute ‘sufficient cause’ 
under S. 5. But those words should ‘be 
liberally construed so as to advance 
substantial justice when no negligence 
or any inaction or want of bona fides is 
imputable to a party, i.e. the delay in 
filing an appeal should not have been 
for reasons which indicate the party’s 
negligence in not taking necessary steps 
which he would have or should have 
taken. What would be such necessary 
steps will again depend upon the circum- 
stances of a particular case. AIR 1960 
SC 260 and AIR 1972 SC 749, Rel. on. 

i (Para 8) 

In the instant case the High Court 
took into consideraiton the fact that no 
affidavit in opposition to the application 
for condoning delay was filed even 
though copy of the application was serv- 
ed on the respondent before the High 
Court and accordingly it was concluded 
that averments in the application re- 
mained unrebutted. The High Court also 
took into. consideration the relevant fact 
that plaintiff sought extension of -time 
to deposit balance of consideration from 
time to time and this is important be- 
cause if the deposit was not made the 
suit for specific performance of contract 
was likely to be dismissed as per the 
decree of the trial Court as well as the 
order of the High Court in earlier revi- 
sion appilcation. The High Court recapi- 
tulated the events since the judgment 
of the trial Court and concluded that it 
was satisfied that the appellant before 
it had sufficient cause for not preferring 
the appeal within the period as prescrib- 
ed in law and accordingly condoned the 
delay in preferring the appeal, These 
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are, vital and relevant considerations 
while considering the prayer for,con< 
doning the delay in preferring the ap- 
peal and thus no cause is made out for 
Interfering with the same. (Para 9} 

Anno: (1) AIR: Comm, Lim. Act .(5th 
Edn.}, S. 5, N. 38; (2) AIR Comm. Const. 
of India (2nd Edn.), Art, 136, N. i0A. 


` (D) Specific Relief Act (47 of 1963), 
S.16 (b) and (c) L Specific performance 
of contract — Bars to relief — pordi- 
nate delay on the'part of plaintiff to per- 
form her part of contract — Decree for 
specific performance refused, 7 

Inasuit for specific performance of con~- 
tract for sale of immovable property it Is 
incumbent upon the plaintiff to affirma- 
tively establish that all throughout he 
or she, as the case may be, was willing 
to perform his or her part of the con- 
tract, and that the failure on the part of 
the plaintiff to perform the contract or 
willingness to perform her part of” the 
contract may in an appropriate case dis- 
entitle her to relief, one. such situation 
being where there is inordinate delay 
on the part of the plaintiff to perform 
his or her part of the contract. (Para 11) 

The question whether relief of speci- 
` fic performance of the contract for the 
purchase of immovable property should 
be granted: or not always depends on 
the facts and circumstances of each case 
and the Court would not grant such a 
relief if it gives ‘the plaintiff an unfair 
advantage over the defendant. i 

(Para 12) 


In the instant case by the terms of 
the contract the vendor had to put the 
purchaser in possession of the. property 
when conveyance is ~ executed and 
balance of consideration is paid and: 
that was to be dohe by the end of April 
1956. Even though the plaintiff purcha- 
ser had failed to perform any portion of 
her part of the contract by the end of 
April 1956, the vendor put the- plaintiff 
in actual possession of the first and se- 
cond floors of the: premises to be sold 
on 28th April 1956 and the plaintiff. is 
in possession of the same- till today that 
is after a lapse of more than 20 years 
On the other hand, she deposited after 
struggle and procrastination the. balance 
of consideration on 6th Feb. 1968 that 
is nearly 12 years after the date oi 
agreement, The plaintiff thus enjoyed 
actual possession of the property from 
April 1956 ‘to Feb. 1968 when she part- 
ed with consideration without paying a, 
farthing for the use and occupation of 


Sandhya Rani v. Sudha: Rani 


A. LR. 


the premises) which, om a reasonable: 
construction. of the contract, she wes not. 
entitled at all, till she parsed with the 

full consideration. and took the convey= ` 
ance, The stages within which the con~ 
tract was to be completed were . clearly, 
demarcated and set. out. in the. contract. 
itself and by the end of April 195€ the 
transaction was to. be completed. In. her 
anxiety fo see that the transaction. was: 
completed the defendant. vendor put. the 
plaintiff in possession of a. substantial 
portion of the property even. when the 
plaintiff had not paid a major part of 


‘the consideration, The procrastination om 


the part of the plaintiff put the defen- 
dent then in such a disadvantageous 
position that she was forced to sell the 
adjacent property to raise enough money 
to pay off the dues im respect of the 


‘property which the plaintiff desired to 


purchase, 


Held that the High Court was justified 
in refusing the decree for specific per- 
formance of the contract. While the de= 
fendant Gid everything, withtm her power 
to meet the requests made by the plain=: 
tiff, the latter avoided performing, her 
part of the contract under ene or the: 
other pretext end, thezefare, was dis- 
entitled fo a decree for specific perform= 
ance, ne ta (Paras, 12, 17), 


The contract was to be completed by 
April 1956. It was not completed till 
1957 even though the defendant after 
satisfying the queries of ihe plaintiff’ 
fixed different dates on different: occa~: 
sions calling upon the: plaintiff. tœ com- 
plete the transaction, Thereefter plaintiff 
filed a suit. The suit, was decreed. on 
30th April 1962. The plaintiff by that: 
decree was called upon. to deposit. the: 
balance of consideration. within 3% days: 
of the date of the decree. She did not. 
deposit the amount. by the stipulated. 
date. She asked for extension. of time. 
In fact,.it prominently appeared. that the 
pldintiff put off performing, her part. af: 
the contract presumably. ‘because she. 
had not the necessary wherewithal. to 
take the conveyance when she would. be 
obliged to pay the balance of canside~ 
tration and having obtained possession. 
stuck on to it without meeting, her obli- 
gation. If in this background the High 
Court interfered with the decree of the 
trial- court, there was not3ing objec- 
tionable in if. (Case law discussed): 

(Paras 16, 17) 

Anno: AIR Manual (3rd Edn.), S.. 16, 

Notes 2, 3 
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‘Cases Weferred: Chronological Paras 


ATR 1972 SC 749:(1972) 2 SCR 874. 8 
ATR 4965 Cal 45 . 16 
AIR 1961 ‘SC 832 4 
ATR 1960 SC 260: (1960) 1 SCR 875 8 
(#958) 3 ATL ER 705: (1957). 4. WLR 31, 

‘Williams v, Greatrex 13 
ATR T950 PC 90:77 Ind App 76 16 
ATR 1931 Cal 578 4 

Mr, Purushotham Chatterjee, Sr. Advo= 
cate (Mr. Ratin Das, Advocate wth 
thim), for Appellant; Mr. D. M. Mukher- 
jee and Mr. N, R. Chowdhury, Adro- 
‘cates, ‘tor Respondents, 


DESAI, J:— This appeal by special 
‘leave by the original plaintiff questions 
‘the ‘correctness of the decree dismissng 
ther suit ‘for specific ‘performance of con- 
‘tract ‘for sale of premises No. 88-A, Rash 
‘Behari Avenue Calcutta, entered into 
‘between ‘her and deceased Smt. Paribala 
Das on ‘8th Feb, 1956 for a considera—on 
of Rs, 46/000/-, ‘The agreement of zle, 
Ext. I, recites that Rs. 1001/- were paid 
‘as earnest money and subsequently -He 
defendant vendor received a furer 
sum of Rs, ‘2/000/- from the plaintiff intend- 
ing purchaser, Various terms of agr2e- 
tment would be referred ‘to in the cocrsa 
of this judgment. The plaintiff filed vhe 
suit ‘for ‘a decree for specific: performemcé 
of the contract alleging that even tho>gh 
She is ready and willing to perform ker 
part of the contract ‘the defendant N= 1 
thas not completed the transaction and, 
therefore a decree for specific per=Dr- 
‘mance ‘should tbe made in favour of zhe 
‘plaintiff, In ‘this suit she _impleaded 
vendor defendant ‘No. 1 and ‘her ‘son 
Hrishikesh Das as Defendant No, 2. The 
suit was resisted ‘by the defendants, in- 
ter alia, contending that the plaintiff as 
not ready and willing to perform her 
‘part of the contract more particularly 
‘saying ‘that the vendor was in urgent 
need of money to pay off ‘the morteaga 
‘debt and, therefore, she had entered in- 
to contract for sale of property and inat 
time was of the essence of the contract 
and yet ‘the plaintiff under one or che 
other false pretext put off perform=ng 
ther ‘part of ‘the contract so that <he 
wendor ‘was compelled to sell another 
valuable property bearing No. 86A, 
‘Rash Behari Avenue, Calcutta, The trial 
‘Court after an elaborate examination of 
the evidence-decreéd ithe suit on Sath 
April 1962 directing “defendant No. Ito 
execute and register: a deed of sale in 
favour of ‘the plaintiff in respect of she 
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premises No. 88-A, Rash Behari Avenue, 
Calcutta, on receipt of the balance of 
consideration of Rs, 42,999 and a further 
sum of Rs. 500 if there be an excess 
land of 1 cottah 88 sq. ft, beyond 2 cot- 
tahs 2 chittaks 38 sq. feet or any. money 
proportionate to the extent of the ex~ 
cess land, amicably within -30 days, of 
date, failing which the plaintiff do de- 
posit in Court the consideration thus due, 
together with the cost of execution and 
registration and the draft of the conve- 
yance with stamp for the conveyanc® 
within 15 days of the expiry of the 30 
days-for having the conveyance executed 
and registered through Court ......... In 
case of default on the part of the plain- 


. tiff in complying with the above order 


the suit shall stand dismissed with costs 
and that the sum of Rs, sess.. be paid 
by the ...... to the ...... on account of 
the costs of this suit, with interest 
thereon at the rate of ...,.. per cent per 
annum, from this date to date of realisa- 
tion.” The decree in terms of the opera-. 
tive portion hereinafter mentioned was 
drawn up on 16th May 1962. Since the’ 
date of the decree certain events occur- 
red which would be noticed while exa~ 
mining the first contention on behalf of 
the appellant herein; Suffice it to . say 
that the .vendor preferred first appeal 
to the High Court of Calcutta on ith 
April 1968. When the appeal appeared 
on the cause list-and was. taken up for 
hearing, an application under S, 5 of tha 
Limitation Act supported .by an affida~ 
vit was filed on 8th Aug, 1972 requeste 
ing the Court that in case the appeal is 
found to be barred by limitation the ap- 
pellant before the High Court was pre- 
vented by a sufficient cause from pre- 
ferring the appeal in time and, there- 
fore, the delay should be condoned. The 
application for condonation of delay and 
the appeal were heard together and the 
High Court while holding that the ap- 
peal was ‘barred by limitation, was fure 
ther of the opinion that the vendor ap- 
péllant before it was prevented by a 
sufficient cause -from preferring the ap- 
peal in time, and accordingly condoned 
the delay, On merits, the High Court held 
that the- vendor was always ready and 
willing to perform her part of the con- 
tract but the plaintiff purchaser under 
one pretext or the other deferred per- 
forming her part of the contract beyond 
reasonable time and was, therefore, not 
entitled to: a decree for specific perfor~< 
mance. Accordingly, the High Court 
allowed the appeal and dismissed the 
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plaintiff purchaser’s suit, Hence this 
appeal by the plaintiff purchaser, 

2. The first contention raised on be= 
half of the appellant is that the appeal 
before the High Court preferred by th? 
respondent vendor was barred by limi 
tation and the vendor had failed to 
make out any cause, much less a suffi- 
cient cause, preventing her from prefer- 
ring the appeal in time and the High 
Court was in error in exercising the 
discretion condoning the delay and sub< 
mitting the appeal to file. On behalf of 
the vendor respondent it was submitted 
that the appeal before the High Court 
was in time and at any rate the discre- 
tion exercised by the High Court could 
not be styled as perverse or unreason- 
able and this Court should not interfere 
with the same, Simultaneously, it was 
submitted that the material on record 
would unquestionably establish that the 
appellant before the High Court was 
prevented by sufficient cause from prè- 
ferring the appeal in time, 

' 3. Some relevant and material ‘dates 
may now be noticed. Agreement of sale, 
- Ext. 1 on which suit was founded was 
executed on 8th Feb, 1956, Suit for 
specific performance of this agreement 
was instituted on 28th Jan, 1957, It was 
decreed on 30th April 1962, The decree 
was drawn up on 25th May 1962, and 
first appeal was preferred on llth April 
1968. An application under S, 5 of the 
Limitation Act supported by an affida- 
vit was presented on 8th Aug. 1972. 
There are certain events that occurred 
after the decree was drawn up on 25th 
May 1962 and before 11th April 1968 
when appeal was preferred by the ven= 
dor of which brief note would be neces- 
sary. The material portion of the decreé 
has been set out in extenso above and 
at first glance it would appear that the 
purchaser had to pay the amount there- 
in mentioned to the vendor within 30 
days from the date of the decree and 
the vendor had to execute the deed of 
conveyance failing which the amount 
was to be deposited in the Court with- 
in 15 days from the expiry of the first 
mentioned 30 days and submif the draft 
_of conveyance to the Court for getting it 
executed and registered through the 
Court, The decree further directed tha? 
if the purchaser failed to deposit the 
amount within the stipulated time the 


suit would stand dismissed. The vendor 


interpreted the decree to be a prelimi- 
mary decree and awaited the purchaser 
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to perform her part of the decree by 
depositing the amount in the Court. The 
purchaser failed to deposit the amount 
within the stipulated time but on 14th 
June 1962 she sought some: directions 
from the Court for making the deposit, 
There was some dispute between the 
parties about the extra lang which was 
to be sold and its price, An order was 
made by the trial Court on 14th May 
1964 directing the plaintiff purchaser to 
take steps for appointment of a Com- 
missioner to determine the area of extra 
land and the price to be paid for such 
land and she was required io take steps 
by 22nd May 1965, A further direction 
was given on 26th Aug. 1965 directing 
the plaintiff to deposit Rs, 42999 plus 
Rs, 500 by 22nd Sept, 1965 pursuant to 
the maps and report submitted by the 
Commissioner. Plaintiff purchaser pre- 
ferred Civil Revision Application 
No, 3195 of 1965 challenging the report 
of the Commissioner and the direction 
of the Court, Th2 Civil Revision Applica- 
tion was dismissed by the High Court 
on 8th Jan. 1968 and the High Court 
simultaneously extended the time for 
depositing the balance of zonsideration 
by three weeks from the date of the 
order making it conditional that in the 
event of default the suit would stand 
dismissed, This order was modifieq by 
the High Court on 2nd Feb, 1968 extend- 
ing the time to make the deposit till 8th 


February 1968 retaining the original 
condition. The purchaser deposited tha 
balance of consideration on 6th Feb. 


1968 whereupon the vendor defendant 
No. 1 made an application on 25th 
March 1968 requesting the Court to draw 
the final decree so as to enable her to 
prefer first appeal, This application was 
rejected by the Court on 27th March 
1968 and thereaiter the appeal was pre- 
ferred to the High Court on 11th April 
1968, As stated earlier, an application 
requesting the Court to condone the de~- 
lay in preferring the appeal was filed 
on 8th Aug, 1972, 

4. The appeal against the decree 
dated 30th April 1962 preferred on 11th 
April 1968 was obviously barred by 
limitation, To assert that the decree 
made in a suit for specific performance 
of contract for sale of immoveable pro~ 
perty calling upon the purchaser to de- 
posit the balance of consideration with- 
in the time -stipulated in the decree 
with super added condition that in the 
event of default the suit would stand 
dismissed, is a preliminary decree, ig te 
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ignore the relevant provisions of tze 
Code of Civil (Procedure which require 
in certain types of suits to pass prei- 
minary decree. Such a suit when’ con~ 
tested, each party would be accusing t28 
opposite party of committing breach of 
contract, The right to ask for speciic 
performance cf contract would be adju~ 
dicated upon and in fact in this case it 
was adjudicated upon. The trial court €d 
call upon the defendant to execute tze 
conveyance on receipt of consideratien. 
Such a decree could never be said to be 
preliminary decree. If defendant vencor 
was contesting the right of the plainfff 
to ask for specific performance and tkat 
was concluded adverse to her and if tne 
vendor wanted to challenge the findizg, 
it was incumbent upon her to prefer an 
appeal within the prescribed period of 
limitation. Similarly, it is also not possi+ 
ble to entertain the contention that 1€ 
orders extending the time to deposit xne 
balance of consideration would result in 
amending the decree and as the appeal 
is preferred after such last amendm=nt 
the appeal would be in time. Reliance 
was placed on Sm. Soudamini Dasi v. 
Nabalak Mia Bhuiya, AIR 1931 Cal =78 
but that decision would not assist íhe 
respondent and in fact the High Ccurt 
treated that fact as sufficient for ext=n- 
sion of time under S. 5, The decisior in 
Jagat Dhish Bhargava v. Jawahar Lal 
Bhargava, AIR 1961 SC 832 proceeds on 
the basis thet litigant deserves to be 
protected against the default commited 
or negligence shown ‘by the Court or its 
officers in the discharge of their dut-es. 
In that case litigant had applied for =r- 
tified copy of the decree soon acter 
judgment was pronounced but as he 
certified copy was not given, appeal was 
filed without producing certified copy of 
the decree and it was contended hat 
under the relevant rules appeal was not 
competent. Such is not the case. Presant 
respondent, if she wanted to ques-ion 
the decree directing her to execute eon- 
veyance, ought to have preferred apzeal 
against the decree dated 30th April 1:62. 
That has nob been done and obviously 
the appeal preferred on llth April 1368 
was barred by limitation. 

5. The High Court rightly held hat 
the appeal was barred by limitation, and 
then proceeded to examine the submis- 
sion of the appellant before it that the 
appellant was prevented by a sufficent 
cause. from preferring the appeal in 
time and the delay should be condoned, 
The High Court having examined all 
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the relevant materials placed before it, 
has exercised its discretion in favour of 
the appellant by condoning the delay 
and admitting the appeal to file. In the 
facts and circumstances of this case, 
could it be said that the High Court 
committed an error in exércising its dis- 
cretion in favour of the appellant be- 
fore it.? 

6. At the outset it was urged that 
the cause shown by the respondent 
which prevented her from preferring 
the appeal in time is not the one accept- 
ed by the High Court, but the High 
Court has made out entirely a different 
ground not pleaded for condoning delay. 
We have gone through the application 
filed by the appellant. before the High 
Court praying for condoning delay. It 
was asserted that the appeal is within 
time and alternatively it was prayed 
that delay, if any, be condoned, The 
High Court examined both limbs of tha 
contention. We see no contradiction in 
what is stated in the application. and 
what the High Court found as a fact ex- 
pect on minor details but not on broad 
assertion, The contention is that decree 
was a preliminary decree and on depo- 
sit it became a final decree and such a 
belief was entertained under legal ad- 
vice, Alternatively it was contended 
various events that occurred since the 
decree did create an impression in the 
mind of the vendor appellant that till 
the balance of purchase price was dex 
posited the right to file an appeal did 
not arise and that a final decree would 
be made. That was pleaded and that 
has been accepted albeit without affix 
davit of someone who is alleged to have 
given legal advice. Therefore, there is 
no merit in this contention, 


T. Very serious exception is taken to 
one observation of the High Court that 
an application for condoning the delay 
was submitted simultaneously with filing 
the appeal though in fact it was done 
nearly four years after filing of 
the appeal, and that the 
of the - High Court was misled 
by certain averments made in the 
Memo of Appeal which the Registry prima 
facie accepted and numbered the appeal 
without insisting upon an application for 
condonation of delay or bringing that fact 
to the notice of the Court on whose cause 
list the appeal was listed for admission, 
Now, it is undoubtedly true that the ap- 
plication for condoning the delay was 
made on 8th Aug. 1972 and there 
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some -factual error iin stating än the judg- 
ment that ithe application was simul- 
taneously filed :with the. appeal But 
this aspect is not very material as the 
delay had to be‘ explained till the date 
. of filing of the appeal and not at any 


rate after filing of the appeal or till the, 


application for condoning the delay was 
made. It is true that in the Memo of 
Appeal it has been stated that the appeal 
js :directed agdinst the judgment and de- 
cree dated 30th April 1962 as amended 
and/or modified ‘by orders dated 8th Jan. 
1968 and 2nd Feb. 1968. The averme€nts 
are actually .correct and, therefore, it 
could not ibe «said that they were made 
with za wiew to misleading the Registry 
cof the High Court. By the decree dated 


0th ‘April 1962 purchaser was directed 
to <deposit the balance of consideration 


within the :stipulated time and at there- 
«quest of ithe purchaser ithe time was first 
cextended by the trial Court and then by 
the High Court in Civil Revision Ap- 
plication No. 3195 of 1965 on two dif 
ferent coccasions, wiz, on 8th January, 
1968 cand 2nd February 1968. Therefore. 
mo-exception can ibe taken to these aver- 
ments which :are factually correct though 
tthe zappeal would lie obviously against 
the decree dated’ 30th April 1962 If, 
fhowever, appears that as the appeal was 
numbered and waseven admitted, though 
the application for condoning delay was 
mot made ‘till the appeal .was 
placed on the cause dist and 
(was <actually taken up for hearing when 
æn objection was raised that the appeal 
was barred iby :limitation, . Tt is obvious- 
. ly sat that stage that the application for 
condoning delay was imade. 

8. The appellant before ithe: High 
Court did honestly believe that the de- 
cree was à perliminary decree and only 
after the deposit as directed therein was 
‘made -by ‘the plaintiff purchaser that a 
final decree would ibe made, ‘The learned 
tridl judge ‘has also styled it asa preli- 
minary decree. Subsequent steps which 
have been listed in detail above clearly 
show that ithe plaintiff purchaser did 
mot «deposit the amount and in fact 
got a Commissioner . appointed for 
determining ithe rea of excess Jand and 
when the report of the ‘Commissioner 
was accepted iby the trial Court, that de- 
cision «was questioned by the plaintiff in 
Civil Revision No. 8195/65. If since - the 
decree the plaintiff sought extension of 
time ‘for depositing the amount which 
was the cbligation imposed by the de- 
weree :the performance of which will make 
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the decree executable against judgment- 
debtor, the judgment-debtor may 
honestly, though erronesusly, believe 
that there was no decree against which 
she could appeal unless the deposit was 
made. The decree’ also provided | that 
failure to deposit would ertail dismissal 
of the suit. The defendant may honestly 
believe that if the consideration is. not 
deposited the suit would stand dismissed 
and it would not be necessary to prefer 
an appeal at all, Such a contention may 
not stand the scrutiny of a law Court 
but the question to which we must ad- 
dress ourselves is whether the defen- 
dant vendor on account of this peculiar 
situation could be said to be prevented 
by a sufficient cause from preferring an 


. appeal in time? Soon after the deposit 


was made she first requested the Court 
to draw up a final decree which request 
was turned down and she immediately 
preferred. the appeal. These are relevant 
considerations while examining a re- 


` quest for’ condoning the. delay in prefer- 


ring an appeal and on these relevant 
considerations if the High Court is satis- 
fied simultaneously keeping in view the 
conduct of the plaintiff since the date 
of the decree, a case for condoning the 
delay is-made out, and no exception can 
be taken to it. It is undoubtedly true 
that in dealing with the question of con- 
doning the delay under S. 5 of the 
Limitation Act the party seeking relief 
has to satisfy the Court that he had suf- 
ficient cause for not. preferring the ap- 
peal-or making the application within 
the prescribed time and this has always 
been understood to mean that the ex- 
planation has to’ cover the whole period 
of delay, vide Sitaram Ramcharan vV. 
M. N. Nagarshana (1960) 1 SCR 875 at 
889: (AIR 1960 SC 260 at pp. 265-66). 
However, it is not possible *o lay down 
precisely as to what. facis or matters 
would constitute ‘sufficient cause’ under 
S. 5 of the Limitation, Act. But those 
words should be liberally construed so 
as to advance substantial justice when 
no negligence or any inaction or want 
of kona fides is imputable to a party, 
ie., the delay in filing an appeal should 
not have been for reasons which indicate 
the party's negligence in not taking 
necessary steps which he would have or 
should have taken. What would be such 
necessary steps will again depend upon 
the circumstances of a particular case 
(vide State of West Bengal v. Adminis- 
trator,.Howrah Municipality (1972) 2 
SCR 874: (AIR 1972 SC 749}), Discretion 


` 
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is conferred on the Court before whith 
an application for condoning delay is 
made and if the Court after keeping n 
view relevant principles exercises #3 
discretion granting relief unless it is 
‘shown to be manifestly unjust or pez- 
‘verse, this Ceurt would be loathe. to in- 
:terfere with it. 

9. The High Court took into consiče= 
jration the fact that no affidavit in œ 
iposition to the application for condonimg 
delay was filed even though copy of the 
application was served on the pres¢at 
appellant wha was respondent befce 
the High Court and accordingly it was 
concluded that averments in the appi- 
cation remained unrebutted. The Hieh 
Court also tcok into consideration fe 
relevant fact that plaintiff sought exten- 
sion of time to deposit balance of co~ 
sideration from.time to time and this is 
important because if the deposit was mot 
made the suit was likely to be dismissed 
as per the decree of the trial Court as 
well as the arder of the High Court in 
Civil Revision Application Ne. 3195. of 
1965. The High Court recapitulated the 
events since the judgment of the tral 
{Court and cor.cluded that it was satisf-sd 
‘that the appellant before it had susix 
‘cient cause far not preferring the appzal 
lwithin the period as prescribed in Ew 
and accordingly condoned the delay in 
preferring the appeal. In our opinDn 
these are vital and relevant consideza~ 
tions while considering the prayer 

-jeondoning the delay in preferring he 
appeal and np case is made out for in- 
terfering with the same, . 


10. And now to the merits of zhe 
contentions raised in the appeal. Plen~ 
tiffs’ suit for specific performance kad 
been decréed by the trial Court and on 
appeal by the vendor defendant, the 
suit has been dismissed, Plaintiff is here 
before us preying for a decree for spe~ 
fic performance of. the contract. Lec it 
be recalled that the contract of wkch 
plaintiff seeks performance is dateq Sth 
Feb. 1956 and the parties had agreed to 
complete the transaction by the end of 
April 1956. The. contract provided, that 
within a week from the date of the 
agreement tke vendor shall give to the 
purchaser for proper inspection all eri~ 
ginal documents of title and otier 
papers connected therewith and netas- 
sary information and the purchaser shall 
within a period of one and half morchs 
from such inspection of the documents 
and other pepers and receipt of other 
‘particulars and information comp:2te 
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her searches im- respect. of the property, 
and the: vendar’s. title being; proved: goodi 
and marketable ta the satisfaction oft the: 
purchaser the deed of conveyance: will 
beexecuted. and registered. within: fifteen: 
days thereof in favour: of. the: purchaser: 
or her nominee or nomineés; at. the: cost 
of the purchaser er such. nominee or 
nominees, The vendor also. agreedi andi 
undertook to ` deliver to the purchaser 
vacant, and. peacefull possessiom of the 
property to: be soldi with. the: execution: 
of the deed of conveyance:. Keeping: im 
view these important. terms, Mr.. Pur- 
shottam. Chatterji contended. that the 
High Court was in. error in hold- 
ing. that . the vendor complied’ 
with all the requests of ` the 
purchaser and’ it was submitted that the 
vendor had committed a default in 
complying, with the requests. It. was sub- 
mitted that the plaintiff purcheser want- 
ed to inspect. title deeds as. evidenced by, 
Ext. 2dated 7th Feb. 1956 to whiclia re= 
ply was sent. on behalf’ of the deféndant 
vendor that these documents were filed’ 
in title Suit No. 10° of 1956 and’ Fying in the 
Third Court of the Sub-Judge at. Ali: 
pore and that if was as Iate as 9th Aug; 
1956 that the defendant. vendor asked’ 
the purchaser to inspect’ the documents 
in the Court. ‘and also failed’ either to 
produce the original documents. or certi 
fied copies as undertaken in the contract. 
for sale of property. It was,, therefore,, 
contended that the vendor committed’ a 
breach of the terms of the, agreement’ 
when she failed fo produce. the title 
deeds for inspection of the purchaser 
within the prescribed. time schedule: It: 
appears that the contention. in the. form 
it. was canvassed’ befcre us. was. not: rais= 
ed before the High Court. Nor does it 
appear to have been contended’ before 
the trial court. However, it must be 
stated, that in a slightly different form 
this contention was pressed’ before. the 
trial Court in support of the submission 
that the plaintiff was entitled as. per 
terms of the contract to one foot off 
land to the north of the property to. be. 
purchased and’ the trial Court which. 
had in fact decreed the plaintiffs. suit,. 
had on this point. held against. the plain- 
tiff. Mr. Mukherjee for the respondent 
submitted that title was approved. by the. 
plaintiff by 30th April 1956 and then 
she was put in possession of a substantial 
portion of the premises, At any, rate. 
during the extended period. the title of 
the vendor was accepted by. the. plaintiff. 
and the draft. of conveyance: deed: pre~- 
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pared by her attorney was accepted by 
the vendor and yet the plaintiff failed 
totake conveyance bythe date next fixed 
for the same and raised an untenable 
controversy about 1 foot of land to the 
north ofthe property to be sold to her. 
Therefore, even if vendor failed to sub- 
mit title deeds in time it loses all signi- 
ficance. Save this, the finding of the 
High Court that the defendant had com- 
plied with all the requests made by the 
plaintiff to complete the transction in 
time could not be assailed, 


11. The High Court reversed the 
decree of the trial Court holding that 
the plaintiff purchaser had under one 
pretext or other put off the taking of the 
deed of conveyance and delayed perfor- 
ming her part of the contract. The cor- 
rectness of this finding was seriously 
assailed on behalf of the appellant. It 
was urged that the High Court itself 
has found in this case that time was not 
the essence of the contract nor was it 
made essence of the contract because 
the date for performance was extended 
on number of occasions. It was urged 
that this discloses a self-contradictory 
approach on the part of the High Court 
when on the one hand it holds that time 
was neither the essence of the contract 
mor was it made essence of the contract 
but on the other refuses decree for speci- 
fic performance on the only ground 
that the plaintiff delayed performing 
her part of the contract. It is undoub- 
tedly true that the High Court has re- 
corded a finding (p, 32) that time was 
not the essence of the contract nor was 
it made essence of the contract by a 
specific notice, but it is equally true 
that the plaintiff seeks relief for speci- 
fic performance of contract and it is in- 
ecumbent upon the plaintiff to affirmati- 
vely establish that all throughout he or 
she, as the case may be, was willing to 
perform his or her part of the contract, 
and that the failure on the part of the 
plaintiff to perform the contract or will- 
ingness to perform her part of the con- 
tract may in an appropriate case disenti- 
tle her to relief, one such situation be- 
ing where there is inordinate delay on 
the part of the plaintiff to perform his 
or her part of the contract and that is 
how the High Court has approached the 
matter in this case. One aspect of the 
ease which deserves notice is that by 
the terms of the contract the vendor 
had to put the purchaser in possession 
of the property when conveyance is 
executed and balance of consideration is 
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paid and that was to be done by the 
end of April 1956. Even though the 


plaintiff purchaser had failed to perform 
any portion of her part of the contract 
by the end of April 1955, the vendor 
put the plaintiff in actual possession of 
the first and s2cond floors of the pre- 
mises to be sold on 28th Avril 1956 and 
the plaintiff is in possession of the same 
till today that is after a lapse of more 
than 20 years. On the other hand, she 
deposited after struggle and procrastina- 
tion the balance of consideration on 6th 
Feb. 1968 that is nearly 12 years after 
the date of agreement. The plaintiff 
thus enjoyed actual possession of the 
property from April 1956 to February 
1968 when she parted with consideration 
without paying a farthing for the use 
and occupation of the premises which, 
on a reasonable construction of the con- 
tract, she was not entitled at all, till she, 
parted with the full consideration andi 
took the convevance. This has undoub- 
tedly weighed with the High Court in 
coming to the conclusion that the plain- 
tiff is disentitled to a relief of specific 
performance of contract, 


12, Mr. Chetterjee contended that 
delay on the pert of the plaintiff would 
not disentitle her to a decree for specific 
performance unless it can b2 shown that 
time was of the essence of the contract 
or was made essence of the contract or 
delay on the part of the plaintiff 
amounted to abandonment of the con- 
tract. Our attention was drawn to Arti- 
cle 466, Halsbury’s Laws of England, 
II Edition, Vol. 36, p. 322 where it is 
observed that Jelay ‘by a plaintiff in 
performing his part of the contract is a 
bar to his enforcing specific performance, 
provided that (1) time was in equity 
originally of the essence of the contract; 
or (2) was made so by subsequent notice; 
or (3) the delay has been so great as to 
be evidence of an abandonment of the 
contract. Jt was then said that in view 
ofthe finding of the High Court that time 
was not of the essence of the contract 
or was not so made, the decree could 
not be refused on the ground of delay, 
The question whether relief of specific 
performance of the contract for the pur- 
chase of immoveable property should be 
granted or not always depends on the 
facts and circumstances of each case and 
the Court would not grant such a relief 
if it gives the plaintiff an unfair advan- 
tage over the cefendant. A few -rele« 
vant facts of tae case would unmiss 
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takably show that if a decree for sp€c fic 
performance in this case is granted it 
would give the plaintiff an unfair =d- 
vantage over the defendant. The defen- 
dant was obiged to sell the property 
because it was mortgaged with Hindus- 
tan Co-operative Insurance Society Lid, 
and the morigaged company had fed 


title Suit No, 10/56 for realisation of 
mortgage dtes. The vendor then žad 
thus a compelling necessity to sell the 


property to save the property from 
being sold at a court auction. It is in 
this background that we have to appre- 
ciate the conduct of the plaintiff. The 
stages within which the contract was to 
be completed were clearly demarce:éed 
and set out in the contract itself and by 
the end of April 1956 the transaction was 
to be completed. In her anxiety to see 
that the transaction was completed zhe 
defendant vendor put the plaintiff in 
possession of a substantial portion of the 
property even when the plaintiff had 
not paid a major part of the considera- 
tion. This would clearly evidence the 
the anxiety of the defendant to succ=ss- 
fully complete the contract within zhe 
stipulated time. To repel this submis- 
sion on the flimsy ground that mortgage 
was not referred to in the contract for 
sale is to ignore the letter on 
behalf of the defendant dated 25th Feb. 
1956 in which it is specifically stated 
that the title deeds of the property in 
question were lying in the court of £1b- 


Judge at Alipore in which MHindusian -` 


Co-operative Insurance Society Ltd., had 
filed a suit for realisation of mortgage 
dues, And the procrastination on the 
part of the plaintiff put the defendant 
then in such a disadvantageous postion 
that she was forced to sell the adjacent 
property 86-A, Rash Behari Avenue to 
Hindu Maha Sabha to raise encagh 
money to pzy off the dues in respecz of 
the property which the plaintiff desired 
to purchase. If in this background the 


‘High Court took into consideration the | 


fact that while the defendant did ev=ry- 
thing within her power to meet the re- 
quests made by the plaintiff, the lster 
avoided performing her part of the zon- 
tract under one or the other pre-ext 
and, therefore, is disentitled to a decree 
for specific performance, no serious €x- 
ception can tbe taken to this finding. 

13. Mr. Chatterjee, however, zon- 
tended that assuming there was delay 
on the part of the plaintiff in perfcrm- 
ing her part of the contract, once she 
was put in possession of a substaztial 
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portion of the property which was in« 
tended to be purchased, a decree for 
specific performance could not be refu- 
sed. In this connection he invited our 
attention to para 471, Halsbury’s Laws 
of England, III Edition, Vol. 36, p. 325, 
where it is observed that delay does not 
however, bar aclaim to specific perform- 
ance if the plaintiff has been in sub- 


Stantial possession of the benefits under 


the contract and is merely claiming 
completion of the legal estate. Reference 
was also made to Williams v, Greatrex, 
(1956) 3 All ER 705. In that case the de- 
lay was of 10 years before bringing an 
action for specific performance, During 
the entire period of 10 years néither 
side gave notice requiring the other to 
complete the transaction. In this back~ 
ground the fact that the intending pur- 
chaser was put in possession of the plots 
acquired considerable importance and 
after considering the question of laches, 
a decree for specific performance was 
granted, But the conclusion was reached 
on the facts of that case. In the case be- 
fore us the defendant had on as many 
as three different occasions invited the 
plaintiff to complete the transaction. By 
Ext. 2H, 17th July 1956 was fixed as the 
date for execution and registration and 
by Ext. 2-J dated 9th Aug, 1956, 12th 
Aug. 1956 was fixed as the date for exe~ 
cution and registration of the conveys 
ance. Again, by letter dated 27th Aug, 
1956, Ext. 2-P, the plaintiff was infor- 
med that ifthe transaction wes not com- 
pleted within a week from 26th Aug. 
1956, the defendant would treat the 
agreement of sale as cancelled, forfeit 
the earnest money and claim damages 
for wrongful use and occupation of the 
premises. In this background it is not 
possible to accept the. submission that 
even if the plaintiff was guilty of delay 
in performing her part of the .contract, 
in view of the fact that she is in posses- 
sion of a substantial portion of the pro- 
perty which is the subject-matter of 
this appeal, the delay should be over- 
looked-arid a decree for specific perform- 
ance should be granted, 


14. The correspondence that passed 
between the parties prominently brought 
out three points of dispute between the 
parties. The plaintiff claimed sale of one 
foot: of land ‘to the north of the property 
involved in dispute. Reliance was plac- 
ed in support of the submission on the 
map annexed to the agreement. The 
map prepared by the Commissioner was 
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also referred to. It is not necessary to 
examine evidence’ on this point because 
both the trial Court which decreed the 
plaintiff's suit and the High Court which 
held against the plaintiff have recorded 
a concurrent finding that the plaintiff 
was not entitled as part of the agree- 
ment to purchase; one foot of land to 
the north of the property. In fact, it has 
been held that this claim was purposely 
invented by the plaintiff fully knowing 
that to the north of the premises 38-A, 
Rash Behari Avenue there was no land 
appurtenant to the said premises. Even if 
both the maps are compared it is not pos- 
sible to come to the conclusion that there 
was any such land which was included in 
the agreement of Sale, If there was no 
such land which could be sold to the 
plaintiff and yet if the plaintiff persisted 
in making this demand, the High Court 
and the trial Court were both amply 
justified in coming: to the conclusion that 
this claim was invented with a view to 
putting off the date for performing her 
part of the contract. But in this comnec- 
tion Mr, Chatterjee contended that the 
plaintiff purchaser. wanted demarcation 
of boundary as per Ext. 2E and instead 
of agreeing to make arrangement for 
demarcation, the ‘defendant contended 
that demarcation was already effected. 
By letter Ext. 2K, the plaintiff denied 
any such demarcation. It was also urged 
that there is no document on record 
which would show that any joint demar~ 
cation of the boundary was undertaken 
and demarcation was made. In this con- 
nection, the letter Ex. 2P on behalt of 
the defendant clearly shows that demar- 
cation of the boundary was already done. 
The dispute about demarcation has hard- 
ly any relevance. In fact, the dispute is 
raised by the plaintiff when she claims 
one foot of land to the north of property. 
Even if one relies upon the map annex- 
ed to the agreement, the claim is not 
- substantiated. Both the trial court and 
High Court have concurrently found that 
no such land was agreed to be sold. If 
the plaintiff still persists in making such 
_ a demand she is asking the defendant to 
perform an agreement which was not 
entered into between the parties. How- 
ever, this matter can be looked at from 
a slightly different: angle also in that 
when the Commissioner. prepared the 
map the plaintiff questioned it in the 
High Court and the High Court accepted 
the Commissioner’s map showing which 
was the property to be sold by the de- 
fendant to the plaintiff and this map did 
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not contain one foot of land to the north 
of the property, The contention about 
one foot of land to the north was al- 
ready negatived and could not be re- 
agitated before the High Court. Even 
apart from this technical aspect substan- 
tially on evidence also the plaintiff fails 
on this point. Yet she delayed perform- 
ing her part by insisting upon buying 
one foot of land. 


‘15. Another dispute between the par- 
ties was with regard to the claim of 
Rs, 2,000 which the plaintiff appears to 
have paid to the tenant to get him 
vacate a portion of the premises so that 
she could take over possession. Both the 
trial court and the High Court have re- 
jected this claim observing that if the 
plaintiff voluntarily paid something for 
her own benefit she could not claim the 
same from the defendant. There is nro- 
thing to show that this amount was paid 
by the plaintiff on behalf of the defen- 
dant or with the consent ‘or coneurrénce 
of the defendant. The plaintiff, tii 1968 
when she deposited the balance of con- 
sideration in the Court, was not entitled 
to be put in actual possession and yet if 
she was put in possession of a substan- 
tial portion of the premises and she for 
her own benefit paid something to the 
tenant in a portion of the premises to 
vacate the same so that she can enjoy it 
it was a voluntary payment made by her 
for her own benefit and not fer the 
benefit of the vendor. That amount was- 
used by her for her own benefit and 
could not be recovered from the defen- 
dant. On the contrary, this claim would 
show that the plaintiff was putting hurd- 
les in the way of performing the eon- 
tract. 

16. Mr. Chatterjee argued that the 
High Court clearly committed an error 
in law in holding that the plaintiff had 


no wherewithal to pay the balance of 


consideration and it was further argued 
that the High Court took into considera- 
tion extraneous circumstances such as 
the insolvency of the husband of. the 
plaintiff to come to the conclusion that 
the plaintiff had not necessary where- 
withal with her to pay the balance ` of 
consideration, In this connection the 
plaintiffs case is that the amount of 
Rs. 2,000 paid as earnest money was ad- 
vanced by her husband and she was to 
procure ‘the balance of consideration by 
selling her ornaments whick she had 
with her. The plaintiff has not sésepped 
into the witness box. There is no mate- 
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rial to show that she had enough orma- 
ments which would have fetched nea:ly 
Rs, 45,000. But reliance was placed on 
the pass books of the plaintiff's husbaxd. 
The pass books show an overdraft =c- 
count in the name of the husband of he 
plaintiff. Assuming that the entries in 
the pass book show that the husband of 
the plaintiff could have procured he 
amount, the plaintiffs case is that he 
was to sell tre ornaments to procure he 
balance of consideration. If that was he 
case, she wanted to make gout, it was 
incumbent upon her to step into the 
witness box, Now, as against this, th=re 
are some tell-tale facts on record which 
permit an irresistible inference that ihe 
plaintiff did not have necessary where- 
withal to pay the balance of considera- 
tion and, therefore, she put forth one or 
the other excuse to avoid the perform- 
ance of her part of the contract. Two 
such pretexts can be readily pointed aut, 
one when she insisted for the sale of zne 
foot of land to the north of the property 
which claim was thoroughly unjust «nd 
improper, and second, the demand of 
Rs, 2,000 spent by her in making -he 
tenant vacate a portion of the premi=zes, 
The contract was to be completed by 
April 1956, It was not completed till 1257 
even though the defendant after satisty- 
ing the quer-¢s of the plaintiff fixed zif- 
ferent dates on different occasions cell- 
ing upon the plaintiff to complete ihe 
transaction, Thereafter plaintiff fled a 
suit. The suit was decreed on 30th Azril 
1962, We have already at another place 
referred to this decree to point out fat 
the plaintiff by that decree was ca_ed 
upon to deposit the balance of consHe- 
ration within 30 days of the date of the 
decree. This would mean that she had 
to deposit the balance of considerafon 
by the end o? May 1962. She did not de- 
posit the amount by the stipulated d=te. 
She asked fcr extension of time. There- 
after she mcved an application for as- 
certaining the area of excess land wkich 
was being sold to her. Under this pre- 
text she did not deposit the balance of 
consideration. Thereafter when the Cmm- 
missioner prepared the map and zhe 
Court fixed another date to deposit he 
amount, she questioned the order of the 
Court in the High Court and after -he 
High Court dismissed her revision appli- 
cation and called upon her to depasit 
the talance of consideration she again 
sought extension and ultimately depczit- 
ed the amount on 6th Feb. 1968. This 
would show that at the material poini of 
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time she did not have the necessary 
wherewithal to pay the balance of con- 
sideration and to take the conveyance 
and this would provide tell-tale evidence 
to explain her conduct in putting forth one 
or the other impediment in the path ofi 
performance of the contract. If in the| 
background of this evidence the High| 
Court reached the conclusion that she! 
Gid not have the necessary wherewithal) 
with her to pay the balance of concide:| 
ration and take the deed of convéyancé,! 
one cannot take any exception to it. But 
in this connection Mr, Chatterjee con- 
tended that the plaintiff seeking specific 
performance of the contract is not re- 
quired to show that she has at all mate- 
rial time necessary cash with her to per- 
form her part of the contract. It is 
enough if the plaintiff can show that she 
was in a position to raise the money re- 
quired at or about the time when the 
contract was to be performed and she 
discharges -the obligation of proving 
readiness and willingness so far as the 
financial aspect is concerned. Reliance 
was placed on Jitendra Nath Roy v. Smt. 
Maheshwari Bose, AIR 1965 Cal 45. 
Undoubtedly, the question would be 
while examining the readiness and will- 
ingness of the plaintiff to perform her 
part of the contract to find out whether 
she would be in a position to take the 
conveyance by paying the balance of 
consideration and that the enquiry may 
well be made whether she would be in 
a position to raise the money. Reference 
was also made to Bank of India Ltd. v. 
Jamsetji A, H. Chinoy, 77 Ind App 76: 
(AIR 1950 PC 90) where it was held that 
the plaintiff seeking to prove that he was 
ready and willing to fulfil his financial 
obligations has not necessarily to pro- 
duce the money or to vouch a conclud- 
ed scheme for financing the transaction. 
After the High Court dismissed her re- 
vision application and fixed the date 8th 
Jan. 1968 for depositing the amount, she 
had no further contention to put forth 
and she should have deposited the 
amount yet she scught extension of time. 
And along with this, one must keep in 
view her contention that she had to sell 
her ornaments to raise the amount for 
which she did not step into the witness 
box to prove her contention. In this 
background it does appear that the plain- 
tiff had not the necessary wherewithal 
to perform her part of the contract. 

17. It was next contended that the 
relief for specific performance being qis- 
cretionary and the trial Court having 
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exercised its discretion one way in fav- 
our of the plaintiff, the High Court 
should not have interfered with the same. 
It may be recalled that on major points 
of dispute between the parties the trial 
Court and the High Court recorded con- 
current findings to wit the claim of the 
plaintiff for sale of one foot of land to 
north of property and the demand of 
Rs. 2,000 spent by the plaintiff for res 
moving the tenant. The third dispute was 
about removal of fixtures from the nor- 
thern wall by the defendant. The trial 
Court held that the defendant committed 
default in removing the fixtures, Our 
attention was drawn to the relevant 
correspondence on the subject. It was 
urged that the defendant was required 
to remove the fixtures on the northern 
wall, On this point the trial Court held 
that the defendant committed default in 
removing the fixtures. In fact, the cor- 
respondence would show that the fix- 
tures could be removed in a short time 
and the defendant was always willing 
to remove the fixture. But the trial Court 
held that the defendant committed a de- 
fault in this behalf and recorded a find- 
ing that as both the plaintiff and the de- 
fendant committed default law must 
take its own course, viz, the plaintiff 
should get a decree for specific perform~ 
ance of the contract. The High Court 
examined this contention meticulously. 
So have we done here. Jn fact, it promi- 
nently appears that the plaintiff put off 
performing her part of the contract pre~ 
sumably because she had not the neces- 
sary wherewithal to take the conveyance 
when she would be obliged to pay the 
balance of consideration and having ob- 
tained possession stuck on to it without 
meeting her obligation. If in this back- 
ground the High Court interfered with 
the decree of the trial court, we see no- 
pean objectionable in it. The decree for 
specific performance in this case has been 
rightly refused and this appeal is liable 
to be dismissed, 

18. At one stage Mr. Chatterjee want- 
ed us to work out the equities of the 
situation ibut as we are of the opinion 
that the plaintiff is not entitled to a de- 
cree for specific performance of the con- 
tract, we need not examine the same. 
Accordingly, this appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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Board, Appellant v. A, Rajappa and 
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(2) In Civil Appeals Nos, 1544-1545 of 
1975; 
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Union Ltd. etec., Appellants v. The Lab- 
our Court and another etc, Respon- 
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7: 
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Tri—Guj.); (4) Misc. Petn. No, 45 of 
1970, D/- 18-8-1971 (Madt Pra); (5) 
Case No. 428 of 1966, D/- 6-12-1969 
(Award of Ind. Tri, W. B.); (6) I. D. 
No, 23 of 1969, D/- 28-2-1970 (Addl. 
Ind. Tri., Delhi); (7) L. C. I. D. No. 14 
of 1972, D/- 23-1-1976 (Labour Court, 
Delhi); (8) Adj. Cases Nos. 3-6 of 1976, 
D/- 25-11-1976 (Ind. Tri. (II) U. P. 
Luck.); (9) Ref. No. 15 of 1968, D/- 
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State of Madhya Pradesh and another, 
Appellants v. M. P. Irrigation Karma- 
chari Sangh, Respondent. 

(5) In Civ. App. No. 1555 of 1970: 

M/s. S. V. S. Marwari Hospital, Ap- 
pellant v. Their Workmen and anoth=, 
Respondents. 


(6) Civil Appeal No. 2151 of 1970: 

The Management of Y. M. C. A. Ta- 
rist Hotel, Appellant v. Its Workm=n, 
Respondents. 

(7) Civil Appeal No. 898 of 1976: 

The Management of Shriram Instit=te 
for Industrial Research, Appellant v. —ts 
Workmen, Respondents. 
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1977: 

M/s. Kshetriya Sri Gandhi Ashram, 
Meerut etc. etc., Appellants v. Worknsen 
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Respondent. 


(9) In Civ. Appeal No. 2119 of 1970; 


M/s. Shri Gandhi Ashram, Appelkant 
v, Their Workmen, Respondents. 


Civil Appeals Nos. 753-754, 1544-1545 
of 1975; 1171 of 1972; 1555, 2151 and 2.19 
of 1970; 898 of 1976, 1132-1135 of 1877; 
Spl. Leave Petn. (Civil) No. 3359 of 1977, 
D/- 21~2-1978. 


Industrial Disputes Act (1947), S. 2 (j) 
~ Industry — What constitutes. IIR 
1970 SC 1407, AIR 1963 SC 1873, LIR 
1975 SC 2032, AIR 1963 Cal 310, LIR 
1962 SC 108¢, AIR 1968 SC 554 and AIR 
1869 SC 276, Overruled. 


“Industry” as defined in S. 2 (i) hes a 
wide import. 


Where there is (i) systematic actixty, 
(ii) organized by co-operation betw2en 
employer and employee (the direct and 
substantial element is chimerical), (iii) for 
the production and/or distribution of 
goods and services calculated to satisfy 
human wants and wishes (not spiricual 
or religious but inclusive of mateial 
things or services geared to celestial bliss 
e.g. making, on a large scale, prasac or 
food), prima facie, there is an “industry” 
in that enterprise. 


Absence of profit motive or gai-ful 
objective is irrelevant, be the venture in 
the public, joint, private or other seczor, 


The true focus is functional and the 
decisive test is the nature of the activity 
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with special emphasis on the employer- 
employee relations. x 


If the organization is a trade or busi- 
ness it does not cease to be one because 
of philanthropy animating the under- 
taking. 


Although S. 2 (i) uses words of the 
widest amplitude in its two limbs, their 
meaning cannot be magnified to over- 
reach itself. 


“Undertaking” must suffer a contex- 
tual and associational shrinkage as ex- 
plained in AIR 1953 SC 58, so also, ser~. 
vice, calling and the like. This yields the 
inference that all organised activity pos- 
sessing the triple elements above men- 
tioned, although not trade or business, 
may still be “industry” provided the 
nature of the activity viz. the employer- _ 
employee basis, bears resemblance to 
what is found in trade or business. This 
takes into the fold cf “industry” under- 
takings, callings and services adventures 
analogous to the carrying on of trade or 
business, All features, other than the 
methodology of carrying on the activity 
viz, in organizing the co-operation be- 
tween employer and employee, may be 
dissimilar. It does not matter, if on the 
employment terms there is analogy. 


Application of these guidelines should 
not stop short of their logical reach by 
invocation of creeds, cults or inner sense 
of incongruity or outer sense of motiva- 
tion for or resultant of the economic 
operations. The ideology of the Act 
being industrial peace, regulation and 
resolution of industrial disputes between 
employer and workmen, the range of this 
statutory ideology must inform the reach 
of the statutory definition. Nothing less, 
nothing more. 


The consequences are (i) professions, 
(ii) clubs (iii) educational institutions, 
co-operatives, (iv) research institutes, (v) 
charitable projects and (vi) other kindred 
adventures, if they fulfil the triple 
tests listed above, cannot be exempted 
from the scope of S. 2 (i). 


A restricted category of professions, 
clubs, co-operatives and even gurukulas 
and little research labs, may qualify for 
exemption if in simple ventures, sub- 
stantially and, going by the dominant 
nature criterion, substantively, no em- 
ployees are entertained but in minimal 
matters marginal employees are hired 
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without -destroying the Renremployee 
character of the unit. 


H, in a pious or ‘altruistic mission, 
many employ themselves, free or for 
‘small honoraria or like return, mainly 
drawn by sharing in the purpose or 
cause, such as lawyers volunteering to 
wun a free legal services clinic or doctors 
serving in their ‘spare hours in a ‘free 
medical centre or ashramites working at 
the bidding of the. holiness, divinity or 
like central personality, and the services 
‘are ‘supplied free or at nominal cost and 
those who serve are not engaged for re- 
muneration or on the basis of master 
and ‘servant relationship, then the institu- 
tion is mot an industry even if stray ser- 
wants, manual or technical, are hired. 
Such eleemosynarv or like undertakings 
‘alone ane exempt! mot other generosity, 
‘compassion, developmental passion or 
project. r 


The dominant nature test: 


Where a complex of activities, some of 
which qualify for: exemption, others not, 
involves employees on the total under- 
taking. some of whom are not “work- 
men” or some departments are not pro- 
ductive of goods and services if isolated, 
even then, the predominant nature of 
the services and the integrated nature of 
the depariments will be true test. The 
whole undertaking will be “industry” 
although those who are not “workmen” 
by definition may, not benefit by the 
status. 


Sovereign functions, strictly under- 
stood, (alone) qualify for exemption, not 
‘the welfare activities or economic ad- 
~ventures undertaken by Government or 
statutory bodies. 


Even in departments discharging sove- 
reign functions, if there are units which 
‘are ‘industries and- they are substantially 
severeble, then they can be considered to 
come within S. 2 (j). 


Constitutional and competently enacted 
legislative provisions may well remove 
from the scope: of t.e Act categories 
which otherwise may ‘be covered thereby. 
ATR 1970 SC 1407; ATR 1863 SC 1873; 
AIR 1975 SC 2032; AIR 1963 Cal 310; 
ATR 1962 SC 1080,. AIR 1968 SC 554 and 
ATR 1969 SC 276, Overruled; AIR 1960 
SC 610, Approved. (Para 161) 


Anno: AIR Manual, Industrial Dis- 
putes Act, S. 2 (i), Notes 1, 2, 3, 4, 5, 6, 


Bangalore Water Supply v, A, Rajappa 


A.LR. 
Editorial Note:-— 


The Supreme Court decision of Seven 
Judges in the above case has exhaus+ 
tively discussec the scope of ‘industry’ 
as defined in S, 2 (j) of the Industrial 
Disputes Act, 1947., It has overruled the 
following decisions mainly m the ground 
that the result of decisions was to cut 
down the scope of ‘industry’. The point 
decided by each case is stated immedi- 
ately after the case, . 


The Management of Safdar Jung Hos- 
pital, New Delhi v. Kuldip Singh Sethi, 
AIR 1970 SC 1407 — Kurji Holy Family 
Hospital is not an industry — It is en- 
tirely charitable institution carrying on 
work of trainizg, research and treat- 
ment. Safdar Jang Hospital, New Delhi is 


not industry — Tuberculosis - Hospital, 
New Delhi is not an industry. 
“The Dhanraigirji ‘Hospital v. The 


Workmen, AIR 1975 SC 2032 — Dhanraj- 
giriji Hospital, prolapur ie not an in< 
dustry. 


National Union of Commercial Emplo- 
yyees and anothe> v, M. R. Meher, Indus- 
trial Tribunal, Bombay, : AIR 1962 SC’ 
1080 — Solicitors Firm is not an indus- 
try. 


Rabindra Natk Sen and others v. First 
Industrial Tribunal, West Bengal, AIR 
1963 Cal 310 — Services rendered by 
Physicians, Counsel & Solicitors, based 
on their individual skill and experience 
do not satisfy the description of indus- 
try and therefore need be kept outside 
the scope of the expression ‘industry’. 


The University of Delhi and another 
v. Ram Nath ard others, AIR 1963. SC 
1873 — Work of education carried on by 
institutions like Delhi University is: not 
industry. 


Madras Gymkhana Club " Employees’ 
Union v. Management, AIR 1968 SC 554 
— Non-proprietary members’ Club, with 
multifarious activities providing a venue 
for sports and games and facilities for 
recreation, enterzainment and for cater- 
ing of food, and refreshment, was not 
“industry.” 


Cricket Club af India v. Bombay Lab- 
our Union and another, AIR 1969 SC 276 
— Activity of Cricket Club of India is 
not industry, It is members’ self-service ` 
institution, 
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AIR 1975 SC 2032 : 1975 Lab IC 1488 
96, 134, 159, 1el 
(1975) 182 CLR 595, Queen v. Marshall 
Ex Parte Federated Clerks Union =£ 
Australia . 4 18 
AIR 1973 SC 1461 =) 
AIR 1971 SC 2422 : (1972) 1 SCR 202 : 
1971 Lab IC 1401 13 
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1970 Lab IC 1172 . 25, 15, 27 
134, 136, 150, 151, 1&4, 
157, 158, 159, 160, 171 
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Chronological Paras 
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1969 Lab IC 458 141, 142, 159 
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742 100, 101, 121, 
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159, 161 
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BEG, C. J.:— I am in general agree- 
ment with the line of thinking adopted 
and the conclusions reached by my 
learned brother Krishna Iyer. I would, 
however, like to add my reasons for this 
agreement and to indicate my approach 
to a problem where relevant legislation 
leaves so much for determination by the 
Court as to enable us to perform a func- 
tion very akin to legislation. : 

2. My learned brother has relied on 
what was considered in England a some- 
what unorthodox method of construction 
in Seaford Court Estates Ltd. v. Asher, 
(1949) 2 All ER 155 at p. 164, where Lord 
Denning, L. J., said: 


‘When a defect appears a Judge cannot 
simply fold ‘his hands and blame the 
draftsman. He must set to work on the 
constructive task of finding the intention 
of Parliament — and then he must sup- 
plement the written words so as to give 
‘force and life’ to the intention of legis- 
lature. A Judge should ask himself the 
question how, if the makers of the Act 
had themselves come across this ruck in 
the texture of it, they would have 
straightened it out? He must then do 
as they would have done. A Judge must 
not alter the material of which the Act 
is woven, but he can and should iron out 
the creases”. 


When this case went up to the House of 
Lords it appears that the Law Lords dis- 
approved of the bold effort of Lord 
Denning to make ambiguous legislation 
more comprehensible. Lord Simonds 
found it to be “a naked usurpation of 
the legislative function under the thin 
disguise of interpretation”. Lord Morton 
(with whom Lord Goddard entirely 
agreed) observed: “These heroics are out 
of place” and Lord Tucker said: 


“Your Lordships would be acting in a 
legislative rather than a judicial capa- 
city if the view put forward by Denning, 
L. J., were to prevail”. 


3. Perhaps, with the passage of time, 
what may be described as the extension 
of a method resembling the “armchair 
rule” in the construction of wills, Judges 
can more frankly step into the shoes of 
the legislature where an enactment 
leaves its own intentions in much too ne- 
bulous or uncertain a state. In M. Pan- 
tiah v. Verramallappa, AIR 1961 SC 1107 
at p. 1115, Sarkar, J., approved of the 
reasoning, set out above, adopted by 
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Lord Denning. And, I must say that, in 
a case where the definition of “industry” 
is left in the state in which we find it, 
the situation perhaps calls for some judi- 


cial heroics to cope with the difficulties 
raised. 


4 In his heroic efforts, my learned 
brother Krishna Iyer, if I may say so 
with great respect, has not discarded the 
tests of industry formulated in the past. 
Indeed, he has actually restored the 
tests laid down by this Court in D. N, 
Banerji’s case 1953 SCR 302 : (AIR 1953 
SC 58), and, after that, in the Corpora- 
tion of the City of Nagpur v. Its Em- 
ployees, (1960) 2 SCR 942 : (AIR 1960 
SC 675) and State of Bombay v. Hospital 
Mazdoor Sabha, (1960) 2 SCR 866 : (AIR 
1960 SC 610) to. their pristine glory. My 
learned brother has, however, rejected 
what may appear, to use the word em~ 
ployed recently by an American Jurist, 
“excrescences” of subjective notions of 
Judges which may have blurred those 
tests, The temptation is great, in such 
cases, for us ta give expression of what 
may be purely subjective »ersonal pre- 
dilections. It Aas, however, to be re- 
sisted if law is to possess a direction in 
conformity with Constitutional objec- 
tives and criteria which must impart 
that reasonable state of predictability 
and certainty tọ interpretations of the 
Constitution as well as to the laws made 
under it which citizens skould expect. 
We have, so to speak, to chart what may 
appear to be a Sea in which the ship of 
law like Noah's ark may have to be 
navigated. Indeed, Lord Sankey on one 
occasion, said that Law itself is like the 
ark to which people look for some cer- 
tainty and security amidst the shifting 
sands of political life and vicissitudes of 
times, The Constitution and the direc- 
tive principles <f State policy, read with 
the basic fundamental rights, provide us 
with a compass. This Court has tried 
to indicate in recent cases that the 
meaning of what could be described as 
a basic “structure” of the Constitution 
must necessarily be found in express 
provisions of the construction and not 
merely in subjective notions about 
meaning of words. Similar must be the 
reasoning we must employ in extracting 
the core of meening hidden between the 
interstices of statutory provisions. 

5. Each of us is likely to have a sub-« 
jective notion about “industry”. For 
objectivity, we have to look first to the 
words used in the statutory provision 
defining industry in an attempt to find 
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Tf that meaning is clear, 
we need proceed no further. But, the 
trouble here is that the words found 
there do not yield a meaning so readily. 
They refer to what employers or work- 
ers may do as parts of their ordinary 
avocation or business in life. When we 
turn to the meaning given of the term 
worker” in S, 2 (s) of the Act, we are 
‘once more driven back to find it in the 
bosom of “industry”, for the term 
“worker” is defined as one: 


tEmployed in any industry to do any 
skilled or unskilled manual, supervisory, 
technical or clerical work for hire or re- 
ward, whether the terms of employment 
be express or implied, and for the pur- 
poses of any proceeding under this Act 
in relation to an industrial dispute, in- 
cludes any such person who has been 
dismissed, discharged or retrenched in 
connection with, or as a consequence of, 
that dispute, or whose dismissal, dis- 
charge or retrenchment has led to that 
dispute”, 


The definition, . however, excludes speci- 
fically those who are subject to the Army 
Act, 1950 or the Air Force Act, 1950, or 
the Navy Discipline Act, 1934, as well as 
those who are employed in tbe Police 
Service or Officers and other employees 
of a Prison, or employed in mainly 
managerial or administrative capacities 
or who, being employed in supervisory 
capacity, draw wages exceeding Rs. 500/~ 
per mensem. 


6. Thus, in order to draw the “circle 
of industry”, to use the expression of my 
learned brother Iyer, we do not find even 
the term “workman” illuminating. The 
definition only enables us to see that 
certain classes of persons employed in 
the services of the State are excluded 
from the purview of industrial dispute 
which the Act seeks to provide for in 
the interests of industrial peace and 
harmony between the employers and em- 
ployees so that the welfare of the- nation 
is secured, The result is that we have 
then to turn to the preamble to find 
the object of the Act itself, to the legis- 
lative history of the Act, and to the 
socio-economic ethos and aspirations and 
needs of the times in which the Act was 
passed, 


7. The method which has been fol- 
lowed, whether it be called interpreta- 
tion or construction of a part of an 
organic whole in which the statute, its 
objectives, its past and its direction for 


the meaning. 


the future, its constitutional setting are. 
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all parts of this whole with their cor- 
related functions. Perhaps it is impos- 
sible, in adopting such a method of inter- 
pretation, which some may still consider 
unorthodox, a certain degree of subjec- 
tivity. But, our attempt should be not 
to break with the well-established prin- 
ciples of interpretation in doing so. Pro- 
gressive, rational and beneficial modes of 
interpretation import and fit into the 
body of the old what may be new. It is 
a process of adaptation for giving new 
vitality in keeping with the progress of 
thought in our times. All this, however, 
is not really novel, although we may try 
to say it in a new way. 


8. If one keeps in mind what was laid 
down in Heydon’s case (1584) 76 ER 
637 referred to by my learned bro- 
ther Iyer, the well-known principle that 
a statute must be interpreted as a whole, 
in the context of all the provisions of 
the statute, its objecis, the preamble and 
the functions of various provisions, the 
true meaning may emerge. it may not 
be strictly a dictionary meaning in such 
cases, Indeed, even in a modern statute 
the meaning of a term such as “industry” 
may change with a rapidly changed so- 
cial and economic structure. For this 
proposition I can do no better than to 
quote Subba Rao J. speaking for this 
Court in The Senior Electric Inspector v. 
Laxmi Narayan Chopra, (1962) 3 SCR 
146 : (AIR 1962 SC 159): 


“The legal position may be summariz~ 
ed thus: The maxim contemporanea 
expositio as laid down by Coke was 
applied to construing ancient statutes 
but not to interpreting Acts which are 
comparatively modern. There is a good 
reason for this change in the mode of 
interpretation, The fundamental rule 
of construction is the same whether the 
Court is asked to construe a provision 
of an ancient statute or that of a mo- 
dern one, namely, what is the expressed 
intention of the Legislature, It is per- 
haps difficult to attribute to a legislative 
body functioning in a statie society that 
its intention was couched in terms of 
considerable breadth so as to take with- 
in its sweep the future developments 
comprehended by the phraseology used. 
It is more reasonable to confine its in- 
tention only to the circumstances obtain- 
ing at the time the law was made. But 
in a modern progressive society it would 
be unreasonable to confine the intention 
of a Legislature to the meaning attribut- 
able to the word used at the time the 
law was made, for a modern Legisla- 
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ture making laws to govern a society 
which is fast ‘moving must be presumed 
to be aware of an enlarged meaning the 
‘same concept’ might attract with the 
march of time and with the revolutionary 
changes brought about in social, econo- 
mic, political -and scientific and other- 
fields of human activity. Indeed, urless 
a contrary intention appears, an interpre- 
tation should be' given to the words 
used to take in new facts and situations, 
if the words are capable of comprehend- 
ing them.” i 


9. In the Workmen of Dimakuchi Tea 


Estate v. The Management of Dimakuchi 
“Tea Estate, 1958 SCR 1156 at p. 1163: 


(AIR 1958 SC 353 at p. 356), it was 
observed : 
“A little careful consideration will 


show, however, that the expression ‘any 
person’ occurring in the third part of the 
definition clause cannot mean anybody 
and everybody in this wide world. First 
of all, the subject matter of dispute must 
relate to (i) employment or non-employ- 
ment or (ii) terms of employment or 
conditions of. labour of any person; these 
necessarily import a limitation in the 
sense that a person in respect of whom 
the employer-employee relation never 
existed or can never possibly exist can- 
mot be the subject matter of a dispute 
between employers and workmen. Se- 
condly, the definition clause must be 
read in the context of the subject mat- 
ter and scheme of the Act, and consist- 
ently with the objects and other provi- 
sions of the Act. Jt is well settled that 
the words of a statute, when there is 
a doubt about their meaning are to be 
understood in the: sense in which they 
best harmonise with the subject of the 
ənactment and: the object which the 
Legislature has in'view. Their meaning 
is found not so much in strictly gram- 
matical or etymological propriety «i: 


language, nor even in its popular use, ` 


as in the subject or in the occasion on 
-which they are used, and the object to 
>e attained.” (Maxwell, Interpretation of 
3tatutes, 9th Edition, p. 55). 

It was also said there: 

“It is necessary, therefore, to take the 
Act as a whole and examine its salient 
provisions; The long title shows that the 
abject of the Act is “to make provision 
“or the investigation and settlement of 
industrial disputes, and for certain other 
ourposes.” The preamble states the same 
abject and S. 2 of the Act which con- 
sains definitions states that unless there 
is anything repugnant in the subject or 
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context, certain expressions will have 
certain meanings.” 


Thus, it is in the context of the purpose 
of the Act that the meaning of the term 
‘industry’ was sought. 


10. “Again dealing with the objects of 
the Act before us in Budge Budge Muni- 
cipality Case, 1953 SCR 302 at p. 310: 
(AIR 1953 SC 58 at p. 61), this Court 
said: 

“When our Act came te be passed, 
labour disputes had already assumed big 
proportions and there were clashes be- 
tween workmen and emplovers in seve- 
ral instances. We can assume that it 
was to meet such a situation that the 
Act was enacted, and it is consequently 
necessary to give the terms employed in 
the Act referring to such disputes as 
wide an import as reasonably possible.” 
In that very case this Court also said 
at p. 308 of SCR) : (at p. 60 of AIR): 


“There is nothing, however, to prevent 
a statute from giving the word “industry” 
and the words “industrial dispute” a 
wider and more comprehensive import in 
order to meet the requirements of rapid 
industrial progress-and to bring about in 
the interests of industrial peace and eco- 
nomy, a fair and satisfactory adjustment 
of relations between employers and 
workmen in a variety of fields of acti- 
vity. It is obvicus that the limited con- 
cept of what an industry meant in early 
times must now yield place to an enor- 
mously wider concept so as to take in 
various and varied forms of industry, 
so that disputes arising in connection 
with them might be settled quickly with- 
out much dislocetion and disorganisation 
of the needs of the society and in a 
manner more adopted to conciliation and 
settlement than a determination of the 
respective rights and liabilities according 
to strict ‘legal procedure and principles.” 


IL Again, in Hospital Mazdoor Sabha 


Case, (1960) 2 SCR 866 at p. 875: (AIR 


1960 SC 610 at p. 614) this Court said: 
- “Tf the object and scope of the statute 
are considered taere would be no diffi- 
culty in holding that the relevant words 
of wide import have been deliberately 
used by the Legislature in defining 
“industry” in S. 2 (i). The object of 
the Act was to make provision for the 


investigation and settlement of industrial 


disputes, and the extent and scope of 
the provisions would be realised if we 
bear in mind the definition of “industrial 
disputes” given by Section 2 fk), of 
“wages” by Section 2° (rr), “workmen” 
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by Section 2 6), and of “employer” 
Section 2 (g).” 
It added: : 

‘Tt is obvicus that the words used in 
an inclusive definition denote extensinn 
and cannot be treated as restricted in any 
sense.” 

12. I may here set out the definition 
‘given by the Act of the term ‘indusizy’ 
in Section 2, sub-s. (i): 

t) “Industry” means any business, 
trade, underteking, manufacture or czl- 
ing of employers and includes any cÆl- 
ing, service, smployment, handicraft, or 
industrial occupation or avocation of 
workmen;” 


13. It seers to me that the definition 
was not meant to provide more than a 
guide. It raises doubts as to what cowld 
be meant by the “calling of employers” 
even if busiress,: trade, undertaking 3r 
manufacture could be found capable of 
being more clearly delineated. It is 
clear that thəre is no mention here of 
any profit motive. Obviously, the word 
“manufacture” of employers could not 
be interpreted literally. It merely means 
a process of manufacture in which «ne 
employers may be engaged. It is, how- 
ever, evident that the term ‘employer’ 
necessarily pcstulates employees withaeut 
whom there zan be no employers. But, 
the second part of the definition makes 
the concept more nebulous as it, obri- 
ously, extends the definition to “any cel- 
ing, service, employment, handicraft or 
industrial aaa or avocation of 
workmen”. I have already examined 2e 
meaning of the term “workmen” whch 
refers us bacx to what is an “industry”. 
It seems to me that the second part, ze- 
lating to workmen, must necessarily 
indicate something which may exchde 
employers and include an “industry” 
consisting of individual handicraftsrm2n 
or workmen only. At any rate, “ae 
meaning of industrial disputes incluces 
disputes between workmen and work- 
men also. Therefore, I cannot see how 
we can cut down the wide ambit of 
last part of the definition by searchng 
for the pre-deminant meaning in the first 
part unless we were determined, at <ne 
outset, to curtail the scope of the ze- 
cond part somehow. If we do that, we 
will be deliberately cutting down ~ae 
real sweep of the. last part. Neither 
“Noscitur a sociis” rule nor the “ej-s- 
dem generis” rule are adequate for such 
a case. 


14. There is wisdom in the suggeston 
that in view of these difficulties in fimd- 


ay 
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ing the meaning cf the term ‘industry’, 
as defined in the Act, it is best to say 
that an industry cannot- strictly be de- 
fined but can only be described, But, 
laying down such a rule may again leave 
too -wide a door open for speculation 
and subjective notions as to what is 
describable as an industry. It is, per- 
‘haps, better to look for a rough rule of 
guidance in such a case by considering 
what the concept of ‘industry’ must ex~ 
clude. 


-~ 15. I think the phrase ‘analogous to 
industry’, which has been used in the 
Safdarjung Hospital case (AIR 1970 
SC 1407) could not really cut down 
the scope of “industry”. The result, 
however, of that decision has been that 
the scope has been cut down. I, there- 
fore, completely agree with my learned 
brother that the decisions of this Court 
in Safdarjung Hospital case and other 
cases mentioned by my learned brother 
must be held to be overruled. It seems 
to me that the term ‘analogous to trade 
or business’ could reasonably mean only 
activity which results in goods made or 
manufactured or services rendered which 
are capable of being converted into sale- 
able ones. They must be capable of en- 
tering the world ‘of “res commerciam” 
although they. may be kept out of the 
market for some reason. It is not the 
motive of an activity in making goods or 
rendering a service, ‘but the possibility 
of making them marketable if one who 
makes goods or renders services so de- 
sires, that should determine whether the 
activity lies within the demain or circle 
of industry. But, even this may not be 
always a satisfactory test. 


16. The test indicated above would 
necessarily exclude the type of services 
which are rendered purely for the satis- 
faction of spiritual or psychological urges _ 
of persons rendering those services, 
These cannot be bought or sold. For 
persons rendering such services there 
may be no ‘indusiry’, but, for persons 
who want to benefit from the services 
rendered, it could become an “industry”. 
When services are rendered by groups 
of charitable individuals to themselves 
or others out of missionary zeal and pure- 
ly charitable motives, there would hardly 
be any need to invoke the provisions of 
the Industrial Disputes Act to protect 
them. Such is not the type of persons 
who will raise such a dispute as work- 
men or employees Whatever they may be 
doing. 
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17. This leads one on to consider 
another kind of test. It is that, wher- 
ever an industrial dispute could arise be- 
tween either employers and their work- 
men or between workmen and workmen, 
it should be considered an area within 
the sphere of ‘industry’ but not other- 
wise. In other words, the nature of the 
activity will be determined by the con- 
ditions which give rise to the likelihood 
of occurrence of such disputes and their 
actual occurrence in the sphere. This 
may be a pragmatic test. For example, 
a lawyer or a solicitor could not raise 
a dispute with his litigants in general 
on the footing that they were his emplo- 
yers. Nor could doctors raise disputes 
with their patients on such a footing. 
Again, the personal character of the 
relationship between a doctor and his 
assistant and a lawyer and his clerk 
may be of such a kind that it requires 
complete confidence and harmony in the 
productive activity in which they may 
be co-operating so that, unless the opera- 
tions of the solicitor or the lawyer or 
the doctor take an organised and syste- 
matised form of a ‘business or trade, 
employing a number of persons, in which 
disputes could arise between employers 
and their employees, they would not 
enter the field of industry. The same 
type of activity may have both indus- 
trial and non-industrial aspects or set- 
tors. 


18. J would also like to make a few 
observations about the so-called “sove- 
reign” functions which have been placed 
outside the field of industry. I do not 
feel happy about the use of the term 
“sovereign” here, I think that the term 
‘sovereign’ should be-reserved, technical- 
ly and more correctly, for the sphere of 
ultimate decisions. Sovereignty opera- 
tes on a sovereign plane of its own as I 
suggested in Keshavananda Bharati’s 
case, AIR 1973 SC 1461, supported by a 
quotation from Ernest Barker’s “Social 
and Political Theory”. Again, the term 
“Regal”, from which the term “sove- 
reign” functions appears to ‘be derived, 
seems to be a misfit in a Republic where 
the citizen shares the political sove- 
reignty in which he has even a legal 
share, however small, in as much as he 
exercises the right to vote. What is 
meant by the use of the term “sove- 
reign”, in relation to the activities of the 
State, is more accurately brought out by 
using the term “governmental” func- 
tions although there are difficulties here 
also in as much as the Government has 


entered largely now fields of industry, 
Therefore, only those services which are 
governed by separate rules and constitu- 
tional provisions, such as Articles 310 and 
311 should, strictly speaking, be exclud- 
ed from the sphere of industry by neces- 
sary implication. 


19. I am impressed by the argument 
that certain public utility services which 
are carried out by ygoverrmental agen- 
cies or corporations are treated by the 
Act itself as within the sphere of in- 
dustry. If express rules under other 
enactments govern the relationship be- 
tween the State as an employer and its 
servants as employees it may be con- 
tended, on the strength of such provi- 
sions, that a particular set of employees 
are outside the scope of the Industrial 
Disputes Act for that reason. The spe- 
cial excludes the applicability of the 
general. We cannot forget that we have 
to determine the meaning of the term 
‘industry’ in the context of and for the 
purposes of matters provided for in the 
Industrial Disputes Act only. 


20. I have contented myself with a 
very brief and hurried outline of my 
line of thinking partly because I am in 
agreement with the conclusions of my 
learned brother Iyer and I also endorse 
his reasoning almost wholly, but even 
more because the opinion I have dictat- 
ed just now must be given today if I 
have to deliver it at all. From tomorrow 
I cease to have any authority as a Judge 
to deliver it. Therefore, I have really 
no time to discuss the large number of 
Cases cited before us, including those on 
what are known as “sovereign” func- 
tions. 


21. I will, however, quote a passage 
from State of Rajasthan v. Mst. Vidya- 
wati, 1962 Supp (2) SCR 989 at p. 1002: 
(AIR 1962 SC $33 at p. 938), where this 
Court said: 


“In this connection it hes to be re- 
membered that under the Constitution we 
have established a welfare State, whose 
functions are not confined only to main- 
taining law and order but extend to 
engaging in all activities including in- 
dustry, publice transport, state trading, to 
name only a few of them. In so far as 
the State activities have such wide ra- 
mifications involving not only the use of 
sovereign powers but also its powers as 
employers in so many public sectors, it 
is too much to claim that the State 


‘should be immune from the consequen- 


ces of tortious acts of its employees 
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committed in the course of their employ- 
ment as such.” 


22. I may also quote another passage 
from Rajasthan State Electricity Board 
v. Mohan Lal. (1967) 3 SCR 377 at 
p. 385: (AIR 1367 SC 1857 at p. 1863. 
to show that the State today increasing- 
ly undertakes commercial functions an= 
economic activities and services as pari 
of its duties in a welfare State. Th= 
Court said there: 


“Under the Monstitution, the State = 
itself envisagec as having the right t» 
carry on trade or business as mentioned 
in Art. 19 (1) “g). In Part IV, the State 
has been giver. the same meaning as in 
Art. 12 and one of the Directive Prir- 
ciples laid dovn in Art. 46 is that tke 
State shall promote with special care tke 
educational ard -economic 
the weaker sections of the people. ‘Tra 
State, as defined in Art. 12, is thus cor-- 
prehended to melude bodies created for 
the purpose of promoting the educational 
and economic interests of the peopl. 
The State, as zonstituted by our Consti- 
tution, is further specifically empowered 
under Art. 298 to carry on any trade er 
business. The circumstances that the 
Board under the Electricity Supply Azt 
is required to zarry on some activities <f 
the nature of trade or commerce do=s 
not, therefore, give any indication tht 
the Board mtst be excluded from the 
scope of the word “State” as used -^ 
Art. 12.” 


23. Hence, to artificially exclude State 
run industries from the sphere of tke 
Act, unless statutory provisions, expres=- 
ly or by a necessary implication have 
that effect, weuld not be correct. The 
question is one which can only be solved 
by more satisfactory legislation on =. 
Otherwise, Judges could only speculate 
and formulate tests of “industry” whien 
cannot satisfy all. Perhaps to seek i 
satisfy all is to cry for the moon. 


24. For the reasons given above, T 
indorse the opinion and the conclusio-s 
of my learnec brother Krishna Iyer. 


KRISHNA IVER, J. (on behalf of hic- 
self, Bhagwati and Desai JJ.):— 25. 
The rather zigzag course of the lan=- 
mark cases and the tangled web -f 
judicial thought have perplexed ore 
branch of Industrial Law, resulting from 
obfuscation of the ‘basic concept of ‘ic- 
dustry’ under the Industrial Disputes 
Act, 1947 (fcr short, the Act), Tks 
bizarre situation, 30 years after the Act 


interests ef - 


was passed and industrialization had 
advanced on a national scale, could not 
be allowed to continue longer. So, the 
urgent need for an authoritative resolu- 
tion of this confused position which has 
survived — indeed, has been accentuat- 
ed by — the judgment of the six- 
member bench in Management of Safdar 
Jung Hospital, New Delhi v. Kuldip 
Singh Sethi (1971) I SCR 177 : (AIR 
1970 SC 1407), if we may say so with 
deep respect, has led to a reference to a 
larger bench of this die-hard dispute as 
to what an ‘industry’ under Section 2 (j) 
means. 


26. Legalese and logomachy have the 
genius to inject mystique into common 
words, alienating the laity in effect from 
the rule of law. What is the common 
worker or ordinary employer to do if 
he is bewildered by a definitional 
dilemma and is unsure whether his 
enterprise — say; a hospital, a univer-` 
sity, a library, a service club, a local 
body, a research institute, a pinjarapole, 
a chamber of commerce, a Gandhi 
Ashram — is an industry at all? Na- 
tural meaning is nervous of acceptance 
in court, where the meaning of mean- 
ings is lost in uncertain erudition and 
cases have even cancelled each other out 
while reading meaning. 


“I do not think”, said Diplock, L. J.» 
that anywhere, except in a court of law, 
it would be argued with gravity that a 
Dutch barn or grain and fodder stores 
or any ordinary farm buildings are pro- 
perly described as repositories. A 
Gloucestershire farmer would say they 
were farm buildings and would laugh at 
their being called ‘repositories’.” In the 
same spirit Stamp J., rejected the argu- 
ment that the carrying on of the busi- 
ness of a crematorium invclved the 
“subjection of goods or materials to any 
process” within Section 271 (1) (ce) of 
the Income-tax Act 1952 as a distortion 
of the English language ........... Fasasi I 
protest against subjecting the English 
language, and more particularly simple 
English phrase, to this kind of process 
af philology and semasiology.” (Maxwell 
on ‘The Interpretation of Statutes’ 12th 
Edn. by P. St. J. Langen pp. 81-82.) 
Esoterica is anathema for law affecting 
the common man in the commerce of 
life, and so the starting point for our 
discussion is the determination to go by 
the plain, not the possible, sense of the 
words used in the definition, informed 
by the context ‘and purpose of the sta- 
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tute, illumined . by its scheme and set- 
ting and conceptually coloured by what 
is am industry ‘at. the current- develop- 
mental stage in our country. In our 
system: of precedents our endeavour 
must be, as urged by counsel, to recon- 
cile prior pronouncements, if possible, 
anā to reconsider the question altoge- 
ther, if necessary. There are no abso- 
futes in law since life, which it serves, 
is relative. What is an industry. in 
America or the Soviet Union may not 
be one in India and even in our Country 
what was not an industry decades ago 
may well be one now. Our judgment 
here has no pontifical flavour but seeks 
to serve the future hour till changes in 
the Iaw or in industrial culture occur. 


27. Law, especially industrial law, 
which regulates the rights and remedies 
of the working class, unfamiliar with 
the sophistications of definitions and 
shower of decisions, unable to secure ex- 
pert legal opinion, what with poverty 
pricing them out of the justice market 
and denying them the staying power to 
withstand the ` multi-decked  litigative 
process, de facto denies social justice if 
legal drafting is vagarious, definitions 
indefinite and court rulings contradictory. 
Is it possible, that the legislative cham- 
bers are too preoccupied with other 
pressing business to listen to court 
signals calling for clarification of ambi- 
guous clauses? A careful, prompt amend- 
ment of Sec. 2 (j) would have pre- 
empted this docket explosion ‘before 
tribunals and courts. This Court, per- 
haps more than the legislative and Exe- 
cutive branches, is deeply concerned with 
laws delays and to devise a prompt 
delivery system of social justice. 


bri , 
28. Though the tailoring. of a defi- 
nition is the sole forensic job in this 
batch of appeals, dependent on which, 
perhaps. a few thousand other cases 
await decision, the cycloramic sementics 
of the simple word ‘industry’ and the 
judicial gloss. on iit in a catena of cases, 
have led to an avoidable glut of labour 
litigation where speedy finality and work- 
ing criteria are most desirable. And 
this. delay in disposal of thousands of 
disputes and consequent . partial para- 
IĪysis in the industrial life is partly 
blamable on the absence of a mecha- 
nism of communication between . the 
court. and the law-making chambers. . 


29. The great American judge, 
Justice Cardozo! while he was Chief 


ALR, 


Justice of Mew York Supreme Court 
made this point: 


“The Courts are not helped as they 
could and ought to be in the adaptation 
of law to justice. The reason they are 
not. helped is because there is no one 
whose business it is to giye warning that 
help is needed......... . We must have a 
courier who will carry the tidings of 
distress, _ Today courts and legisla- 
ture work in separation and aloofness, 
The penalty is paid both in the wasted 
effort of production and in the lowered 
quality of the product. On the one 
side, the judzes, left to fight against 
anachronism and injustice by the me- 
thods of judge-made law, are distracted 
by the conflicting promptings of justice 
and logic, of consistency and mercy, 
and the output of their labours bears 
the tokens of the strain. On the other 
side, the legislature, informed only casu- 
ally and intermittently of the needs and ` 
problems of the courts, without expert 
or responsible or disinterested or syste- 
matic advice as to the workings of one 
rule or another, patches the fabric here 
and there and mars o2ten when it 
would mend. Legislature and courts 
move on in proud and silent isolation, 
Some agency must be found to mediate 
between’ them.” 

30. The gréve disquiet about arrears 
in courts must be accompanied ‘by deeper 
insights into newer methodology than 
collection of statistics. and minor re- 
forms. Appreciating the urgency of 
quick justice, a component of social 
justice, as a priority item on the agenda 
of Law Reforms and suspecting public 
unawareness cf some essential aspects 
of the problem, we make these painful 


© observations, 


31. This obicer exercise is in discharge 
of the Court obligation to inform the 
community in our developing country 
where to look for the faults in the legal 
order and how to take meaningful cor- 
rective measur2s. The Courts too have 
a constituency — the nation — and a 
manifesto — the Constitution. That is 
the validation of this divagation. 

32. Back to the single problem of 
thorny simplicity: what is an ‘industry’ ? 
Historically speaking, this Indian statute 
has its beginnings in Australia, even as 
the bulk of our corpus juris, with a colo- 
nial flavour, is a carbon copy of English 
law. Therefore, in interpretation. we 
may seek light Australasiaily,-and so- it 
is that the precedents of this Court have 
drawn- on Australian cases as on English 


1978 


dictionaries, But India is India and itz 
individuality, in law and society, is at~- 
tested by its National Charter, so that 
statutory construction must be home- 
spun even if hcspitable to alien thinking. 
33. The reference to us runs thus: 


“One should have thought that at 
activist Parliament by taking quics 
policy decisions and by resorting t 
amendatory processes would have simpli- 
fied, clarified and de-limited the defini- 
tion of “industry”, and, if we may ade 
“workman”, Ead this been done witl 
aware and aler; speed by the legislature 
litigation which is the besetting sin @ 
industrial life could well have ‘tee 
avoided to a considerable degree. Thad 
consummation may perhaps happen on = 
distant day, bu: this Court has to decid= 
from day to day disputes involving thre 
branch of industrial law and give guid- 
ance by declaring what is an industry 
through the process of interpretation an= 
re-interpretation, with a murky accumu- 
lation of case law. Counsel on both side 
have chosen to rely on Safdar Jung eac= 
emphasising one part or other of the de- 
cision as supporting his argumen: 
Rulings of this Court before and after 
have revealed no unanimity nor strucz 
any unison anc so, we confess to an in 
ability ta discezn any golden thread run- 
ning through the string of decisiore. 
bearing on the issue at hand.” = 

“asss eee the chance of confusion fror 
the crop of cases in an area where th= 
common man has to understand anz 
apply the law makes it desirable thal 
there should te a comprehensive, clear 
and conclusive declaration as, to what i= 
an industry under the Industrial Dis- 
putes Act as iz now stands. Therefore 
we think it nezessary to place this cas= 
before the learned Chief Justice for con- 
sideration by a larger. Bench. If in the 
meantime the Parliament does not act 
this Court may have to illumine thz 
twilight area of law and help the indus- 
trial community carry on smoothly.” 

34. So, the long and short of it is, 
what is an industry? Section 2 (j) defines 
it: 

“ “industry”. .means any ‘business, 
trade, undertaking, manufacture or call- 
fing of employers and includes any call- 
ing, service, employment, handicraft, or 


„industrial occupation: or avocation o= 


workmen.” 

Let us put it plain. The canons of con- 
struction are tr.te that we must read the 
statute as a whole to get a hang of ic 
and a holistic perspective of it. We 
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must have regard to the historical back- 
ground, objects and reasons, international 
thoughtways, popular understanding, con- 
textual connotation and suggestive sub- 
ject-matter. Equally important, dic- 
tionaries, while not absolutely binding, 
are aids to ascertain meaning. Nor are 
we writing on a tabula rasa. Since 
Banerjee, 1953 SCR 302 : (AIR 1953 SC 
58), decided a silver jubilee span of 
years ago, we have a heavy harvest of 
rulings on what is an ‘industry’ and we 
have to be guided by the variorum of 
criteria stated therein, as far as possible, 
and not spring a creative surprise on the 
industrial community by a stroke of 
freak originality. 

35. Another sobering sign. In a world 
of relativity where law and life interlace, 
a search for absolutes is a self-condemned 
exercise. Legal concepts, ergo, are rela- 
tivist, and to miss this rule of change and 
developmental stage is to interpret, one- 
self into error. 


36. Yet a third signpost. The func- 
tional focus of this industrial legislation 
and the social perspective of Part IV of 
the Paramount Law drive us to hold 
that the dual goals of the Act are eon- 
tentment of workers and peace in the in- 
dustry and judicial interpretation should 
be geared to their fulfilment, not their 
frustration. A: worker-oriented statute 
must receive a.construction where, con- 
ceptually, the keynote thought must be 
the worker and the community, as the 
Constitution has shown concern for them, 
inter alia, in Arts. 38, 39 and 43. 

37. A look at the definition, dictionary 
in hand decisions in head and Constitu- 
tion at heart, leads to some sure charac- 
teristics of an ‘industry’, narrowing down 
the twilit zone of turbid controversy. An 
industry is a continuity, is an organized 
activity, is a purposeful pursuit — not 
any isolated adventure, desultory excur- 
Sion or casual, fleeting engagement 
motivelessly undertaken. Such is the 


common feature of a trade, ‘business, 
calling, manufacture — -mechnical or 
handicraft — based — service, employ- 


ment, industrial occupation or evocation. 
For those who know English and are not 
given to the luxury of splitting semantic 
hairs, this conclusion argues itself. The 
expression ‘undertaking’ cannot be torn 
off the words whose company it keeps. 
If birds of a feather flock together and 
noscitur a sociis is a commonsense guide 
to construction, ‘undertaking’ must be 
read down to conform to the restrictive 
characteristic shared by the society of 
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words before and after, Nobody will 
torture ‘undertaking’ in S. 2 (i) to mean 
meditation or musheira which are spiri- 
tual and aesthetic undertakings. Wide 
meanings must fall in line and discord- 
ance must be excluded from a sound 
system. From Banerjee (AIR 1953 SC 
58) to Safdar Jung (AIR 1970 SC 1407) 
and beyond, this limited criterion has 
passed muster and we see no reason, 
after all the marathon of argument, to 
shift from this position. 


38. Likewise, an ‘industry’ cannot 
exist without co-operative endeavour be- 
tween employer and employee. No em- 
ployer, no industry; no employee, no in- 
dustry — not as a dogmatic proposition 
in economics but as an articulate major 
premise of the definition and the scheme 
of the Act, and as a necessary postulate 
of industrial disputes and statutory re- 
solution thereof. 


39. An inaustry is not a futility 
but geared to utilities in which the 
community has concern, And in this 
mundane world where Jaw lives now, 
economic utilities — material goods and 
services, not transcendental flights nor 
intangible achievements — are the func- 
tional focus of industry. Therefore, no 
temporal utilities, no statutory industry, 
is axiomatic. If society, in its advance, 
experiences subtler realities and assigns 
values to them, jurisprudence may reach 
out to such collective good. Today, not 
tomorrow, is the first charge of pragmatic 
law of western heritage. So we are con- 
fined to material, not ethereal end pro- 
ducts. - 


40. This much flows from a plain 
reading of the purpose and provision of 
the legislation and its western origin 
anc the ration of all the rulings. We 
hold these triple ingredients to be un- 
exceptionable, 


4i. The relevant constitutional entry 
speaks of industrial and labour disputes 
(Entry 22, List III, Sch. VII). The pre- 
amble to the Act refers to ‘the investi- 
gation and settlement of industrial dis- 
putes’, The definition of industry has to 
be decoded in this background and our 
holding is reinforced by the fact that in- 
dustrial peace, collective bargaining, 
strikes and lock-outs, industrial adjudi- 
cations, works committees of employers 
and employees and the like connote 
organised, systematic operations and col- 
lectivity of workmen co-operating with 
their employer in producing goods ard 
services for the community. The better- 
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ment of the workmen’s lot, the avoid- 
ance of out-breaks blocking production 
and just and speedy settlement of dis- 
putes concern the community. In trade 
and business, goods and services are for 
the community, not for self-consump- 
tion. 


42. The penumbral area arrives as wa 
move on to the other essentials needed to 
make an organized, systematic activity, 
oriented on productive ccllaboration be~ 
tween employer and employee, an in- 
dustry as defined in S. 2 (i). Here we 
have to be cautious not to fall into the 
trap of definitional expansionism border- 
ing on reductio ad absurdum nor to trun- 
cate the obvious amplitude of the provi- 
sion to fit it into our mental mould of 
beliefs and prejudices or social philo- 
sphy conditioned by class interests. Sub- 
jective wish shall not be father to the 
forensic thought, if credibility with a 
pluralist community is a value to be 
cherished, “Courts do not substitute 
their social and economic beliefs for the 
judgment of legislative bodies”. (See 
(Constitution of the United States of 
America) Corwin p. xxxi). Even so, this 
legislation has something to dc with 
social justice between the ‘haves’ and 
the ‘have-nots’, and naive, fugitive and 
illogical cut-backs on the import of ‘in- 
dustry’ may do injustice to the benignant 
enactment. Avoiding Scylla and Cha- 
rybdis we proceed to decivher the fuller 
import of the definition. To sum up, the 
personality of the whole. statute, be it 
remembered, has a welfare basis, it being 
a beneficial legislation which protects 
labour, promotes their contentment and 
regulates situations of crisis and tension 
where. production may be imperilled by 
untenable strikes and blackmail lock-outs. 
The mechanism of the Act is geared to 
conferment of regulated benefits to 
workmen and resolution, according to a 
sympathetic rule of law, of the conflicts, 
actual or potential, between manage- 
ments and workmen. Its goal is amelio« 
ration of the conditions of workers, tem< 
pered by a practical sense of peaceful co- 
existence, to the ‘benefit of both — not a 
neutral position but restraints on laissez 
faire and concern for the welfare of tha 
weaker lot.. Empathy with the statute is- 
necessary to understand not merely its 
spirit, but also its sense. One of the vital 
concepts on which the whole statute is 
built, is ‘industry’ and when we approach 
the definition in S. 2 (j), we must be in- 
formed by these values. This certainly 
does not mean that we should strain the 
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language of the definition to import inte 
it what we regard as desirable in an ir- 
dustrial legislation, for we are not legis- 
lating de novo but construing an existir 
Act. Crusading for a new type of legis- 
lation with dynamic ideas or humenisi 
justice and industrial harmony cannot ke 


under the umbrella of interpreting om _ 


old, imperfect enactment. Nevertheles:, 
statutory dicticn speaks for today and 
tomorrow; words are semantic seeds $2 
serve the future hour. Moreover, as 
earlier highlighted, it is legitimate t> 
project the value-set of the Constituitioc, 
especially Part IV, in reading the mear- 
ing of even a pre-Constitution statute. 
The paramount law is paramount ard 
Part IV sets cut Directive Principles af 
State Policy which must guide the judi- 
ciary, like other instrumentalities, in 
interpreting all legislation. Statutory 
construction is not a petrified proces 
and the old ‘bottle may, to the extem 
language and realism permit be filled 
with new wine. Of course, the bott 
should not break or lose shape. 

42-A, Lord Denning has stated th 
Judge’s task in reading the meaning ef 
enactments : 


“The English language is not an i» 
strument of mathematical precision. Our 
literature would be much poorer if i 
were . He must set to work 2 
the constructive task of finding the im 
tention of Parliament, and he must œ 
this not only from the language of the 
statute, but also from a consideration z£ 
the social conditions which gave rise > 
it and of the mischief which it was pasz- 
ed to remedy, and then he must supple 
ment the written word so as to gira 
‘force and life’ to the intention of tke 
legislature ... see se . A Judge shoud 
ask himself the question, how, if tke 
makers of the Act had themselves cora2 
across this ruck in the texture of it, they 
would have straightened it out? He 
must then do sp as they would have dore. 
A Judge must not alter the material zf 
which the Act is woven, but he can ari 
should iron out the creases. 


von ooa osa o 


The duty of the court is to interpret the - 


words that the legislature has used; tho 
words may be ambiguous, but, even Žž 
they are,- the power and duty of the 
court to travel outside them on a voyage 
of discovery are strictly limited.” 

(The Industrial Disputes —. Malhotra, 
Vol. I, pp. 44 & 45) 


43. We may start the discussion wiza 


leading case on the point; which perhazs . 
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may ‘be treated as the mariner’s compass 
for -judicial navigation B. N. Banerji v. 
P. R. Mukherjea, (1953 SCR 302) ; (AIR 
1953 SC 58). But before setting sail, let 
us map out briefly the range of dispute 
around the definition. Lord Denning in 
Automobile Proprietary Ltd. observed :— 
“It is true that ‘the industry’ is de- 
fined; but a definition is not te be read 
in isolation. It must be read in the con- 
text of the phrase which it defines, rea- 
lising that the function of a definition is 
to give precision and certainty to a word 
or phrase which would otherwise be 
vague and uncertain—but not to contra- 
dict it or supplant it altogether.” 
(Hotel and Catering Industry Training 
Board v. Automobile Proprietary Ltd, 
(1968) 1 WLR 1526 at p. 1530). : 
A definition is ordinarily the crystallisa- 
tion of a legal concept promoting preci- 
Sion and rounding off blurred edges but, 
alas, the definition in S. 2 (i), viewed in 
retrospect, has achieved the opposite. 
Even so, we must try to clarify. Some- 
times active interrogatories tell better 
than bland .affirmatives and so marginal 
omissions notwithstanding, we will 
string the points together in a few ques- 
tions on which we have been addressed. 
44. A cynical jurist surveying the 
forensic scene may make unhappy com- 
ments. Counsel for the respondent 
Unions sounded that note. A pluralist 
society with a capitalist backbone, not- 
withstanding the innocuous adjective 
‘socialist’? added to the Republic by the 
Constitution (42nd Amendment Act, 1976) 
regards profit-making as a ‘sacrosanct 
value. Elitist professionalism and in- 
dustrialism is sensitive to the ‘worker’ 
menace and inclines, to exclude such 
sound and fury as ‘labour unrest’ from 
its sanctified precincts by judicially de- 
industrialising ‘the activities of profes- 
sional men and interest groups to the 
extent feasible. Governments, in a mixed 


“economy, share some of the habits of 


thought of the dominant class and doc- 
trines like sovereign functions, which 
pull out economic enterprises run by 
them, come in handy. The latent love 
for club life and charitable devices and 
escapist institutions bred by clever capi- 
talism and hierarchical social structure, 
shows up as inhibitions transmuted as 
doctrines, interpretatively carving out 
immunities from the ‘industrial’ demands 
of labour by labelling many enterprises 
‘non-industries’. Universities, clubs, in- 
stitutes, manufacteries and establish- 
ments managed by eleemosynary or holy 
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entities, are instances. To  objectify 
doctrinally ‘subjective consternation is 
casuistry. ` 

45. A counter-critic, on the other 


hand, may acidly contend that if judi- 
cial interpretation, uninformed by life’s 
realities, were to go wild, every . home 
will be, not a quiet castle but tumultuous 
industry, every research unit will grind 
to a halt, every, god will. face new de- 
mands, every service club will be the 
venue of rumble: and every charity chok- 
ed off by brewing unrest and the salt of 
the earth as well as the lowliest and the 
last will suffer.' Counsel for the appel- 
lants struck this péssimistic note. Is it 
not obvious from these rival thoughtways 
that law is value-loaded, - that social 
philosophy is an inarticulate interpreta- 
tive tool? This is inescapable in any 
school of jurisprudence. ; 

46. Now let us itemise, illustratively, 
the posers springing from the comreting 
submissions, so that the contentions may 
be concretised. - 

i. (a) Are establishments, run without 
profit motive, industries ? 

(b) Are Charitable institutions indus- 
tries ? 

(c) Do undertakings governed by a no- 
.profit-no- loss rule, statutorily or other- 
wise fastened, fall within the definition 
in S. 2 (j)? 

(d) Do clubs or other organisations 
(like the Y. M. C. A.) whose general em- 
phasis is not on profit-making but. fellow- 
ship and self-service, fit into the defini- 
tional circle? | 

(e) To go to the core of the matter, is 
it an inalienable ingredient of ‘industry’ 
' that it should be plied with a commer- 
cial object ? 

2. (a) Should co-operation between em- 
ployer and employee be direct in so far 
as it relates to the basic service or essen- 
tial manufacture, which is the output of 
the undertaking ? 

- (b) Could ‘a ‘lawyer’s” chambers or 
chartered accountant’s office, a doctor’s 
clinic or other ‘liberal profession’s oc- 
cupation or calling be designated an in- 
dustry ? 

(c) Would a University: or college or 
school or research institute Be called an 
industry ? 


3. (a) Is the inclusive part of the de- . 
finition‘ in S. 2 (i). relevant to the đeter-` 


mination of an ‘industry? -If so, what 
impact does it make on the categories ? 

“(b) Do domestic service drudges who 
slave without respite — become ` andus 


tries’ by. this extended sense? - 
t 
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4. Are governmental functions, stvicto 
sonem, industrial and if rot, what: is: the 
extent ef the immunity of instrumentala 
ties of Govermment X 

5, What rational criterion exists for a 
cut-back om the dynamic potential and 
semantic sweep of the- definition, implicit 
im the industrial Taw of ẹ progressive’ so= 
ciety geared to greater industrialisation 
and consequent concern: for regulating 
relations and investigating disputes be~ 
tweem employers: and employees as in 
dustrial processes and! reletions become 
More comple= and! sophisticated’ and 
workmen become more rizht-conscious 7 


6 As the provision now stands,, is. it 
scientific to define’ ‘industry” based on. the 
nature—the dominant neture-——of the 
activity, i.e. m the terms: of the work, 
remuneration and' conditicns of service 
which bind the two wings together into 
an employer-employee complex T 

4%. Back. to Banerji, to. begin. at) the 
very beginning. Technically, this. bench 
that hears the appeals. now is nat bound 
by any of the earlier decisions. But. we 
cannot agree with Justice Roberts of the 
U. S. Supreme Court that ‘adjudications 
of the Court were rapidly gravitating 
into the same class as a restricted’ rail- 
road ticket, geod! for this: day and train 
only’ (See Corwim XVID. The present 
—ever the revolutionary present—edoes 
not break ‘wholly with the pas? but 
breaks bread with it, without being 
swallowed by it and may eventually 
swallow it. While itis true academi- 
cally speaking, that the Court should be 
ultimately right rather than: consistently: 
wrong, the sozial interest im the cer- 
tainty of the law is a value which urges 
continuity where possible, clarification 
where sufficiemt and correcticr where 
derailment, misdirection or fundamental 
flaw defeats the statute or creates’ con= 


siderable incustrial corfusiom Shri 
M. K. Ramamurthy, encored’ by Shri 
R. K. Garg, argued’ emphatically that 


after: Safdarjung, the law is in trauma 
and so a fresh Took at the problem is 
ripe. The learned Attorney General and 
Shri Tarkunde: who argued at effective, 
fluminating length, as well as Dr, 
Singhvi and. Sari A. K. Sex who briefly 
and tellingly supplemented, did! not hide 
the fact that the law is in Queer Street 
but sought to discerr a golden thread’ of 
sound principle which could explain the 
core of the ralings which peripherally 
had contradictory thinkmg. In this 
situation, it is not: wise. im our view, to 
reject. everything. . ruled tik date and 
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fabricate mew tests, armed with lexical 
wisdom or reinforced tby wintage qudicial 
thought from Australia. Banerji we 
take as good, and, anchored on its au- 
thority, we wll examine later decisions 
to stabilize the Jaw on the firm princi- 
ples gatherable therefrom, vrejectirg 
erratic excursions. Wo sip every flower 
and «change every hour fis mot realism 
ibut romance which must mot enchant the 
Court. indeed, Sri Justice Chandra- 
sekhara yer, speaking for a unanimous 
bench, ‘has sketched the guidelines per- 
ceptively, iif we may say so mespettiully. 
Later cases baye only added their glosses, 
not overnuled it and the :fentile source of 
«conflict thas been ithe bashyams rather 
than the ibasir decision. ‘Therefore, our 
task is mot to supplant the ratio of Ba- 
perji but to scrdighten and strengthen it 
in its application, away from different 
deviations and aberrations. 


48. Banneri. The “Budge Budge Mu- 
nicipality dismissed two employees whose 
dispute was sponsored ‘by fhe Union. The 
award of the Industrial Tribunal direct- 
ed ‘reinstatement ‘but fhe “Municipality 
‘challenged the award ‘before the High 
Court and this Court on fhe fundamental 
‘ground ‘that = Municipality in discharg- 
‘ing ‘its normal duties connected with 
local ‘sdlf-government is not engaged in 
any iindustry as ‘defined iin the Act. 


‘49.°-A ‘panoramic view of the statute 
‘and ‘its 4furisprudential ‘bearings thas been 
wrojected there and the essentials of an 
indusiry decorted. The definitions of em- 
Bloyer (S. 2 (g)), industry (S. 2 (i)), in- 
dustrial dispute (S. 2 ‘(k)) workman (Sec- 
tion 2 (e)) are a statutory dictionary, not 
woptilar parlance, It is plain that merely 
because tthe employer ïs a ‘Government 
department or a local body (and, a 
fortiori, a statutory ‘board, society or Tike 
entity) tthe enterprise does not cease to 
he an ‘“in@uscry’. Wikewise, what the 
fommon man does not consider as “in- 
dustry’ meed mot necessarily stand ex- 
cluded from the statutory concept. (And 
vice wersa}) Whe latter is deliberately 
drawn wider, and iin some respects nar- 
rower, as Chandrasekhara Aiyar, J., has 
emphatically expressed.: 


“In ithe <ordinary or non-technical 
sense, according to what is understood by 
the man in the street, industry or busi- 
mess means an undertaking where capi- 
tal and tabour co-operate with each other 
for the purpose of ‘producing wealth in 
the shape gf goods, machines, tools ete., 
and for making profits. Mhe concept of 


Bangalore Water Supply v. A. Rajappa (K. Iyer J.) {Prs. 47-50] 


. S.C. 563 


industry in this ordinary sense applied 
even to agriculture, horticulture, piscicul~ 
ture and so. on and so forth. It is also 
clear that every aspect of activity in 
which the relationship of employer and 
employee exists or arises does not there- 
by become an industry as commonly 
understood. We hardly think in terms 
of an industry, when we have regard, for 
instance, to the rights and duties of mas- 
ter and servant, or of a Government and 


its secretariat, or the members of the 


medical profession working in a hospital. 
It would be regarded as absurd to think 
SO; at any rate the layman unacquainted 
with advancing legal concepts of what is 
meant by industry would rule out such. 
a connotation as impossible. There is 
nothing however to prevent a statute 
from giving the word “industry” and the 
words “industrial dispute” a wider and 
More comprehensive import in order to 
Meet the requirements of rapid industrial 
progress and to bring about in the in- 
terests of industrial peace and economy, 
a fair and satisfactory adjustment of re- 
lations between employers and workmen 
in a variety of fields of activity. It is 
obvious that the limited concept of what 
an industry meant in early times must 
now yield place to an enormously wider 
concept so as to take in various and 
varied forms of industry, so that dispute 
arising in connection with them might 
be settled quickly without much disloca- 
tion and disorganisation of the needs of 
society and in a manner more adapted 
to conciliation and settlement than a de- 
termination of. the respective rights and 
liabilities according to strict legal ‘pro- 
cedure. and principles. The conflicts be- 
tween capital and labour have now to be 
determined more from the standpoint of 
Status than of contract. Without such 
an approach, the numerous problems 
that now arise for solution in the shape 
of industrial disputes cannot be tackled 
satisfactorily, and this is why every 
civilised Government has thought of the 
machinery of conciliation officers, Boards 
and Tribunals for the effective settle- 
ment of disputes.” (emphasis added.) . 
50. The dynamics of industrial law, 
even if incongruous with popular under- 
standing, is this first proposition we 
derive from Banerji (AIR 1953 SC 58): 
“Legislation had to keep pace with the 
march of times and to provide for new 
situations. -Social evolution is a process 
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of constant growth, and the State cannot 
afford to stand still without taking ade- 
quate measures by means of legislation 
to solve large and momentous problems 
that arise in the industrial field from 
day to day almost.” 

51. The second, though trite, guidance 
that we get is that we should not be 
beguiled by similar words in dissimilar 
statutes, contexts, subject-matters or 
socio-economic situations. The same 
words may mean one thing in one con- 
text and another in a different context. 
This is the reason why decisions: cn the 
meaning of particular words or collec- 
tion of words found in other statutes are 
searcely of much value when we have to 
deal with a specific: statute of our own; 
they may persuade, but cannot pressure. 

52. We would only add that a develop- 
ing country is anxious to preserve the 
smooth flow of goods and services, and 
interdict undue exploitation and, towards 
those ends, labour legislation is enacted 
and must receive liberal construction to 
fulfil its role. 


53. Let us get down to the actual 
amplitude and circumscription of the 
statutory concept of ‘industry’, Not a 


narrow but an enlarged acceptation is 
fntended. This is supported by several 
considerations. Chandrasekhara Aiyar, J., 
observes : 

“Do the definitions of ‘industry’, ‘indus- 
trial dispute’ and ‘workman’ take in the 
extended significance, or exclude it? 
Though the word ‘undertaking’ in the de- 
finition of ‘industry’ is wedged in þe- 
tween business and trade on the one 
hand and manufacture on the other, and 
though therefore it might mean only a 
` business or trade undertaking, still it 
must be remembered that if that were 
so, there was no need to use the werd 
separately from business or trade. The 
wider import is attracted even more 
clearly when we look at the latter part of 
the definition which refers to “calling, 
service, employment, or industrial occu- 
pation or avocation of workmen”. “Under 
taking” in the first part of the definition 
and “industrial cecupation or avocation” 
in the second part obviously mean much 
more than what is ordinarily understood 
by trade or business. The definition was 
apparently intended to include within its 
scope what might not strictly be called 
a trade or business venture.” 

So ‘industry’ overflows trade and busi- 
ness. ‘Capital, ordinarily assumed to be 
a component of ‘industry’, is an expend- 
‘able item so far as statutory ‘industry’ 


is concerned. To reach this conclusion, 
the Court referred to ‘public utility ser- 
vice’ (S. 2 (n)} and argued: 

“A public utility service such as rail- 
ways, telephones and tke supply of 
power, light or water to the public may 
be carried on by private companies or 
business corporations. Even  conserv~ 
ancy or sanitation may be so carried on, 
though after the introduction of local 
self-government this work has in almost 
every country been assigned as a duty 
to local bodies like our Municipalities. or 
District Boards or Local Boards. A dis- 
pute in these services betw2en employers 
and workmen is an industrial dispute, 
and the proviso to S. 10 lays down that 
where such a dispute arises and a notice 
under S., 22 has been given, the appro-~ 
priate Government shall make a refer- 
ence under the sub-section. If the public 
utility service is carried on by a corpo- 
ration like a Municipality which is the 
creature of a statute, and which func- 
tions under the limitations imposed by 
the statute, does it cease to be an in- 
Gustry for this reason? The only ground 
on which one could say that what would 
amount to the carrying on of an industry 
if it is done by a private person ceases 
to be so if the same work is carried on 
by a local body like a Municipality is 
that in the latter there is nothing like 
the investment of any capital or the 
existence of a profit earning motive as 
there generally is in a business. But 











neither the one nor the other seems a 


sine qua non or necessary element in the 
modern conception of industry” 

(emphasis added) 
, 54. Absence of capital Joes not nega- 
tive ‘indusiry’. Nay, even charitable ser- 
vices do not necessarily cease to be ‘in- 
dustries’ definitionally althcugh popularly 
charity is not industry. Interestingly, 
the learned Judge dealt with the point. 
After enumerating typical municipal 
activities he concluded: 

“Some of these functions ’may apper~ 
tain to and partake of the nature of an 
industry, while others may not. For in- 
stance, there is a necessary element of 
distinction between the supply of power 
and light to the inhabitants of a Munici- 
pality and the running of charitable 
hospitals and dispensaries for the aid of 
the poor. In ordinary parlance, the 
former might be regarded as an industry 
but not the latter. The- very idea under- 
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lying the entrustment of such duties or 
functions to local bodies is not to take 
them out of the sphere of industry Ent 
to secure the substitution of public zq- 
thorities in the place of private emp- 
yers and to el:minate the motive of proft- 
making as far as possible. The levy of 
taxes for the maintenance of the services 
of sanitation and the conservancy or ine 
supply of light and water is a method 
adopted and devised to make up for 11e 
absence of capital. The undertaking or 
the service will still remain within =e 
ambit of whet we understand by an Ñin- 
dustry though it is carried on with che 
aid of taxaticn, and no immediate me-e~- 
‘rial gain by way of profit is envisaged.” 
{emphasis added) 
that charitable 
industries is, by 











55. The contention 
undertakings are not 
this token, untenable. 

56. Another argument pertinent to 
our ‘discussion is the sweep of the =x- 
pression ‘trade’, The Court refers, vith 
approval, to Lord Wright in Bolton Cor= 
poration (1943 AC 166) where the Law 
Lord had observed: 


“Indeed ‘trade’ is not only in the eży- 
‘mological or dictionary sense, but in zhe 
legal usage, a term of the widest scape, 
It is connectzd originally with the word 
‘trade’ and indicates a way of life or an 
occupation. In ordinary usage it may 
` mean the occupation of a small stop- 
‘keeper equally with that of à commerzial 
magnate. It may also mean a skilled 
craft. It is true that it is often usec in 
contrast with a profession. A professienal 
worker would not ordinarily be called a 
tradesman, kut the word ‘trade’ is used 
in the widest application to the appela- 
tion ‘trade unions’. Professions Fave 
their trade tnions. It is also used in the 
Trade Boars Act to include industrial 
- undertakings. I see no reason to excinde 
from the overation of the Indus‘zial 
Courts Act zhe activities of local autho- 
rities, even without taking into acceunt 
the fact that these authorities now carry 
on in most cases important indus--ial 
undertakings. The order expressly states 
in its definition section that ‘trade’ or ‘in- 
dustry’ includes the performance of its 
functions by a ‘public local authority. It 
is true that these words are used in 
Part TTI, which deals with ‘recogntzed 
terms and conditions of employm=nt’, 
and in Pari IV, which deals with de- 
partures from trade practices’ in ‘any 











industry or undertaking’ and not in 
Part I, which deals with ‘national arbitra- 
tion’ and in the part material in this case, 
but I take them as illustrating what 
modern conditions involve the idea that 
the functions of local authorities may 
come under the expression ‘trade or in- 
dustry’. I think the same may be said 
of the Industrial Courts Act and of 
Reg. 58-AA, in both of which the word 
‘trade’ is used in the very wide conno- 
tation which it bears in the modern 
legislation dealing with conditions of 
employment, particularly in relation to 
matters of collective bargaining and the 
like”. (emphasis added) 

57. In short ‘trade’ embraces func- 
tions of local authorities, even profes- 
sions, thus departing from popular 
notions. Another facet of the contro- 
versy is next toushed upon—i.e. profit- 
making motive is not a sine qua non of 
‘industry’, functionally or definitionally. 
For this, Powers, J., in Federated Muni- 
cipal and Shire Employees’ Union of 
Australia v. Melbourne Corporation, (26 
CLR 508) (Aus.) was quoted with em- 
phatic approval where the Australian 
High Court considered an industrial 
legislation : 

“So far as the question in this case 
is concerned, as the argument pro- 
ceeded the ground mostly relied upon 
(after the Councils were held not to be 
exempt as State instrumentalities) was 
that the work was not carried on by the 
municipal corporations for profit in the 
ordinary sense of the term, although it 
would generally speaking be carried on 
by the Councils themselves to save con- 
tractors’ profits. If that argument were 
sufficient, then a philanthropist who 
acquired a clothing factory and employed 
the same employees as the previous 
owner had emploved would not be enya- 
ged in an occupation about which an 
industrial dispute could arise, if he distri- 
buted the clothes made to the poor free 
of charge or even if he distributed 
them to the poor at the bare cost of 
production. If the contention of the res- 
pondent is correct, a private company 
carrying on a ferry would be engaged 
in an industrial occupation. If a munici- 
pal corporation carried it on, it would 
not be industrial The same argument 
would apply to baths, bridge-building, 
quarries, sanitary contracts, gas-making 
for lighting streets .and public halls, 
municipal building of houses or halls, 
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and many other similar industrial.. under~ 
takings. Evem coal-mining for use on 
municipal, railways: or tramways) would 
not: be industrial: werk if the contention 
of the respondents; is correct. Jf the 
works im question are carried out: by con- 
tractors om by private individuals it is 
Said: tœ be: industrial, but. not industrial 
within: the meaning: of the Arbitration 
Act. or Constitution if carried out by 
municipal: corporations. I cannot accept 
thati. view?’:. (emphasis; added} 

58 The negation of profit motive, as 
e@ telling: test’ against ‘industry’, is clear 
from: this: quote 

59.. All the indicia of ‘industry’ are 
packed’ into’ the judgment. which con- 
denses: the conclusion tersely to hold 
that ‘industries’ will’ cover ‘branches . of 
work, that. can. be! said. to be analogous 
to. thes carrying: out. of a trade or ‘husi- 
ness. The. case, readi'asi a whole, con- 
tributes: to: industrial. jurisprudence, with 
special’ reference to the Act, a féw posi- 
tive facets: and’ Knocks down a few nega- 
tive fixations:, Governments and muni- 
cipal and statutory ‘bodies may run’ en- 
terprises which do not for that reason 
cease to. be industries. Charitable acti- 
vities may’ also be. industries. Under- 
takings; sans profit motive, may well be 
industries. Professions are: not ipso 
facto: out: of the vale of industries. “Any 
operation carried’ on in a manner analo- 
gous to trade ox business may legitima- 
tely, be statutory ‘Industry’. The popu- 
Iar limitations on. the: concept of 
industry do, not’ amputate the ambit of 
legislative generosity in Sec. 2 (j). 
dustrial peace: and!'the- smooth supply to 
the: community are among the aims and 
objects: the: Legislature had! im view, as 
also» the: nature;, variety, range and areas 
of. disputes. between. .employers and 
employees: These factors must inform 
the. constructiom of the: provision.. 

- 60:. The: limiting: role of Banerji (AIR 
1953 SC 58) must! also be noticed so 
that. a: total view is: gained. For instance, 
. ‘analogous to trade or business’ cuts 
dowm ‘undertaking’, a word of fantastic 
sweep: Spiritual undertakings’, casual 
undertakings;. domestic. undertakings, war 
waging. policing; justicing, legislating, 
tax: collecting and! the like. are, prima 
facie:, pushed: out... Wars..are not: mer- 
chantable nor justice saleable, nor 
divine: grace marketable. So, the prob- 
lem: shifts; to what: is ‘analogous to trade 
or: business?:. As; we proceed to the next 
seti af cases: we: come upom the annota- 
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tion of other expressions like ‘calling* 
and get ta grips with the specific orga< 
nisations which call for identification in 
the several appeals before us, 

61. At this stage, a close-up of the 
content and contours of tke controver- 
sial words ‘analogous ete’, which ‘have 
consumed considerable time of counsel, 
may be taken. To be fair to Banerji? 
With the path-finding decision which 
conditioned and canalised end fertilised 
subsequent juristic-humanistic ideation, 
we must show idelity to the terminolo- 
gical exactitude of the seminal expres- 
sion used and search carefully for its 
import. The pr2scient words are: bran- 
‘ches | of work that can be said to be 
analogous to the carrying out of a ‘trade 
or business’, The same judgment has 
negatived the necessity for profit motive 
and included - charity impliedly, has 
Virtually equated private sector and pub- 
lic sector operations and has even peril- 


ously hinted at ` ‘professions’ ‘being 
‘trade’, In this perspective, the compre- 
hensive reach’ of ‘analogous’ activities 
must be measured. The similarity 


stressed relates to ‘branches of work’; 
and more; the analogy with trade or 
business is in the ‘carrying out’ of the 
€conomic adventure. So, the parity is 
in the modus operandi, in the working— 
not in the purpose of . the project nor 
in the. disposal of the proceeds but in 
the organisation of the venture, includ- 
ing the relations between the two limbs 
viz. labour and management. If the 
mutual relations, the method of employ- 
ment and the process of co-operation in 
the carrying out of the work bear close 
resemblance to the organization, method, 
remuneration, relationship of employer 
and employees and the like, then it is 
industry, : otherwise - not. This is the 
kernel -of the decision, An activity 
oriented, not motive based, analysis. 


62. The landmark. Australian case in 
26 CLR 508 (Aus.) (Melbourne Corpora- 
tion), which was heavily relied. on in 
Banerji (AIR 1953 SC 58) may engage 
us. That ruling contains dicta, early in 
the century, which make Indian foren- 
sic fabianism, sixty years after in the 
‘socialist’ Republic, blush. That apart, 
the discussion in the leading: judgments 
dealing with ‘industry’ from a constitu 
tional angle but relying on statute simi« 
lar to ours, is instructive, For instance, 
consider the promptings of profit as a 
condition of ‘industry’; Higgins J., cru- 
shes that credo thus: “The purpose of 


A 


.1978 


profit-making can hardly ‘be .the’ crie- 
rion. If it were, the labourers who =x- 
cavated the underground passage for fhe 
Duke of Portland’s whim, or the labomr- 
ers who, build (for pay) a tower of 
Babal or a Pyramid, could not be par- 
ties to an ‘industrial. dispute’. 
worker-oriented perspective is undéer~ 
‘scored by- Isaacs and Rich JJ.: It is at 
-the same time, as is perceived contead~ 
ed on the part of labour,: that maters 
even indirectly prejudicially affecténg 
the workers.-are within the sphere of 
dispute. For instance, at P. 70 (para. 175 

(4) (a)) one of the competing contentions 
is thus stated :— 

. “Long hours proceed from the con=e- 
tition of employer with employer in he 
same trade. Employer ought’ to be pre- 
vented from competing in this way at 
the ex expense of their workmen,” (emrha- 


sis, added). As a fact, in.a later year, 
Lord James of ‘Hereford, in an award, 
held that ‘one employer in a’ ceriain 
trade must zonform to the practice of 
others. What must be borne steadily in 
mind, as evidenced ` ‘by the nature of 
the claims made, is that- the object of 
obtaining a large share of the procct 
of the industry and of exercising a veice 
as to the gereral conditions under wkich 
it shall be carried on (para. 100) corers 
all means direct and incidental witkout 
which the main object cannot, be full, or 
effectively attained. Some of these will 
be particularised ` but in the meantime it 
should be seid that they’ will show in 
themselves, and from the character of 
the disputants to this: will ‘be confirmed 
that so long as the operations are of 
capital and labour in  co-opera=.on 
for the satisfaction of material human 
needs, the objects and demands of labour 
are. the same whether the result of zhe 
operations be-money or money’s wocth. 
The inevitable conclusion, as it seems to 
us, from this is that in 1894 it was well 
‘understood that “trade disputes”, which 
at one time had a limited scope of 
action, without altering their inherent 
and essential nature, so developed as to 
be recogniséd* better: under the name of 
“industrial- disputes” or “labour dispu- 
tes,” and to be more and more founded 
on the. practical view: that- human lakour 
was not a mere asset of capital but was 
a co-operating agency of equal dignity— 
a working partner - — ‘and entitled to 
consideration as suc 

. 63. The same two’ icii chidése to 
impart a wide sonta ucio to the word 
‘industry’, for they ask: oe 
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“mere figure of speech. 


' AC, 506 at p. ‘S11. 
‘are by him correctly described zas ‘‘twea- 


„tions of constitutional 


S.C, 367 


“How can we, conformably to recogni- 
sed rules of legal construction, «attempt 
to limit, in an instrument of self-govern- 
ment for ithis Continent, ithe simple znd 
comprehensive words “tindusttial dispu- 


“tes” by any apprehension of what we 


might imagine would tbe ithe effect of za 
full literal construction, or by cconjectur- 
ing what was in tthe miinds-of tthe fframers 
ef the Constitution, «or tby ‘the forms 
industrial .disputes Ihave miore treceritly’ 
assumed? “Industrial warfare” tis mo 
Wt iis mot ithe 
mere phrase of ttheorists. it is recogmi- 
sed by the law as the correct descrip- 
tion of - internal conflicts iin. industrial 
matters. Tt was adopted iby Lord More- 
burn i. C. in Conway w. Wade, (1909) 
Strikes and tlock~outs 


pons”.’’. Dhese arguments thdld mood. for 
the Indian ‘industrial statute, ‘and :so, 
Sec. 2 (i) -must weeeive «compréhensive 
literal force, iimited only iby some cardi- 
mal criteria. One :such «criterion, in ithe 
monarchial vocabulary of English Juris- 
prudence, is (Grown exemption, re-incar- 
nating in a Republic .as iindlienable ffiunec- 
government. .No 
government, no «rder; mo order, mo 
Jaw; no rule wf Jaw, mo industrial :rela- 
tions. „So, core functions œf the State 
are- paramount and: paramountcy tis 
jparamountcy. But this doctrinal -exemp- 
tion is not expansionist „but strictly -nar- 
rowed to necessitous. functions. Isaacs 
and Rich.JJ., dwell on ithis :topic and, 
-after quoting Lord Watson's test of in- 
alienable Zunctions wf a Constitutional 
government, state: ` 

“Here we have ithe discrimen œf 
Crown exemption. If «a. municipality 
either ((189%) 1 QB 64 at pp. 70371) iis 
legally -empowered ito: perform and «does 
perform any function whatever ifor tthe 
Crown, or ((1897) Y @BG4at p.'71):is law- 
fully empowered: ito perform and «does 
perform any function which <constitu- 
tionally is inalienably..a Crown ifunction 
— as, for instance, ithe administration cof 
justice — the municipality is im ilaw 
presumed to weprasent..the Crown, and 
the exemption applies. Otherwise, iit sis 
outside that exemption, and, if implied- 
ly exempted at all, some other ,principle 
must be resorted to. The .making and 
maintenance of streets :in the municipa- 
lity is not within either . proposition’. 
(Italics. supplied)* 

64. Now, the ` cornerstone of: indus- 


‘trial law is well laid iby Banerji, .support- 


*(Italics not found ‘in judgment—~Ed:) 
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ed by Lord Mayor of the City of 
Melbourne. 


65. A chronological survey: of post- 
Banerji (AIR 1953 SC 58) decisions of 
this Court, with accent on the juristic 
contribution registered by them, may be 
methodical. Thereafter, cases in alien 
jurisdictions and derivation of guidelines 
may be attempted. Even here, we may 
warn ourselves that the literal latitude 
of the words in the definition cannot be 
allowed grotesquely inflationary play 
but must be read down to accord with 
the broad industrial sense of the na- 
tion’s economic community of which 
labour is an integral part. To bend be- 
yond credible limits is to break with 
facts, unless language leaves no option. 
Forensic inflation: of the sense of words 
shall not lead to an adaptational break- 
down outraging the good sense of even 
radical realists. After all, the Act has 
been drawn on an industrial canvas to 
solve the problems of industry, not of 
chemistry. A functional focus and social 
control decideratum must be in the 
mind’s eye of the Judge. 


66. The two ‘landmark cases, the 
Corporation of the City of Nagpur v. 
Its Employees, (1960) 2 SCR 942 : (AIR 
1960 SC’ 675), and State of Bombay v. 
The Hospital Mazdoor Sabha, (1960) 
2 SCR 866: (AIR 1960 SC 610), 
may now be analysed in the light of 
what we have just said. Filling the 
gaps in the Banerji decision and the 
authoritative connotation of the fluid 
phrase ‘analogous to trade and ‘business’ 
were attempted in this twin decisions. 
To be analogous is to resemble in func- 
tions relevant to the subject, as between 
like features of two apparently different 
things. So, some. kinship through re- 
semblance to trade or business, is the 
key to the problem, if Banerji (AIR 
1953 SC 58) is the guide star. Partial 
similarity postulates selectivity of cha- 
racteristics for comparability. Wherein 
lies the analogy to trade or business, is 
then the query. 


67. Sri Justice: Subba’ Rao, with un- 


inhibited logic, chases this thought and. 


reaches certain tests in Nagpur Munici- 
pality (AIR 1960 SC 675), speaking for 
@ unanimous bench. We respectfully 
agree with much of his reasoning and 
proceed to deal with the decision. If 
the ruling were right, as we think it is, 
the riddle of ‘industry’ is: resolved in 
some measure. Although foreign deci- 
sions, words ‘and: phrases, lexical - plenty 
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and definitions from other legislations, 
were read before us to stress the neces- . 
sity of direct co-operation between em= 
ployer and employees in the essential 
product of the undertaking, of the need: 
for the commercial motive, of services 
to the community etc., as implied inar- 
ticulately in the concept of ‘industry’, 
we bypass them as but merginally per- 
suasive. . The rulings of this Court, the 
language and scheme of the Act and the 
well-known canons of construction exert 
real pressure on our judgment. And, 
in this latter process, next to Banerji 
(AIR 1953 SC 58) comes Corporation of 
Nagpur (AIR 1860 SC 678) which spreads 
the. canvas wide and illumines the ex- 
pression ‘analogous to trade or business’, 
although it comes a few days after Hos- 
pital Mazdoor Sabha (AIR 1960 SC 610) 
decided by the same bench. 

68. To be sure of our approach on a 
wider basis let us cast a glance at in- 
ternationally recognised concepts vis-a- 
vis industry. The International Labour 
Organisation has had occasion to consi-+ 
der freedom of association for labour 
as a primary right and collective bar- 
gaining followed by strikes, if neces- 
sary, as a derivative right. The ques- 
tion has arisen as to whether. public 
servants employed in the crucial func- 
tions of the government fell outside the 
orbit of industrial conflict. Convention 
No. 98 concerning the Application of the 
Principles of the Right to organise and 


to bargain collectively, in Article 6 
states : 
“This Convention does not deal with 


the position of public: servants engaged 


in the administration of the State, nor 
shall it be construed as prejudicing their 
rights or status in any way.” 

Thus, it is wel recognised that public 
servants in the key sectors of Admin- 
istration stand out of the industrial sec- 
tor. The Committee of Experts of the 
ILO had something. to say about the 
carving out of the public servants from 
the general category. 

69. Incidentally, it may be useful to 
note certain clear statemencs made by 
ILO on the concept of industry, work- 
men and industrial disput2, not with 
clear-cut legal precision but with suffi- 
cient particularity for general purposes 
although looke at from a different 
angle. We quot2 from ‘Freedom of. Asso- 
ciation’, Second edition, 1976, which is 
a digest of decisions of the Freedom of 
Association Committee of the Governing 
Body of the ILO: ; 


k 
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2. Civil servants and other workers . 
in the employ of the State. -~ 

250. Convention No. 98, and in particu-. 
lar Article 4 thereof concerning the en- 
couragement ard promotion of collec- 
tive bargaining, applies both to the pri- 
vate sector ani to nationalised under- 
takings and public bodies. It being pos- 
sible to exclude from such application 
public servants engaged in the admin- 
istration of the State. 
141st Report, Case No. 729, para. 15. 

251. Convention No. 98, which main- 
ly concerns collective bargaining, per- 
mits (Article 6) the exclusion of “publie 
servants engaged- in the administration 
of the State’. In this connection, tks 
Committee of Experts on the Applicatica 
of Conventions and Recommendatiors 
has pointed ott that, while the concept 
of public servant may vary to sowe 
degree under the various national leg=l 
systems, the exclusion from the scope af 
the Convention of persons employed ky 
the State or ir. the public sector, who do 
not act as agents of the public auth=- 
rity (even though they may be granted 


a status identical with that of- pubEc 
Officials engaged in the administratien 


of the State) -s contrary to the meanicg 
of the Convention. The distinction ło 
be drawn, according to the ‘Cor- 
mittee, would appear to be basicalfy 
between civil servants employed in var.- 
ous Capacities in government ministries 
or comparable bodies on the one hazd 
and other p2rsons employed by tze 
government, ky public undertakings ər 
by independent public corporations. 
116th Report, Case No. 598, para. 377; 
12Ist Report, Case No. 635, para. &; 
143rd Report, Case No. 764, para. 8". 
254. With regard to a complaint cœ- 
cerning the right of teachers to engese 
in collective bargaining, the Committe=s, 
in the light sf the principles contaired 
in Convention No. 98 draw attention to 
the desirability of promoting volunte-y 
collective bargaining, according to pa- 
tional conditions, with a view to fe 
regulation of terms and conditions of 
employment, i 
118th Report, Case No. 573, para 194 
255, The Committee has pointed əut 
that Convention No. 98, dealing with tae 
promotion of collective bargaining, 
covers all public servants who do zot 


act as agents of the public authorzy, 


and consequently, among these emo- 














yers of the postal and telecommunica- 


tions services. b 


139th Report, Case No. 725, para. 278. 
256. Civil aviation technicians work- 


ing under the jurisdiction of the armed 
forces cannot be registered, in view of 
the nature of their activities, as belong- 


ing to the armed forces and as such 


liable to be excluded from the guaran- 
tees laid down in Convention No. 98; 
the rule contained in Article 4 of the 


convention concerning collective bar- 


gaining should be applied to them. 
116th Report, Case No. 598, paras. 375-378. 
70. This divagation was calculated 
only to emphasise certain fundamentals 
in international industrial thinking which 
accord with a wider conceptual accepta- 
tion for ‘industry’, The wings of the 
word ‘industry’ have been spread wide 
in- Section 2 (i) and this has been 
brought out in the decision in Corpora- 
tion of Nagpur (AIR 1960 SC 675) 
(supra), That case was concerned with 
a dispute between a municipal body and 
its employees. The major issue consi- 
dered there was the meaning of the 
much disputed expression ‘analogous to 
the carrying on of a trade or business”, 
Municipal undertakings are ordinarily 
industries as Baroda Borough Municipa- 
lity (1957 SCR 33): (AIR 1957 SC 110) 
held. Even so the scope of ‘industry’ 
was investigated by the Bench in the 
City of Nagpur which affirmed Banerji 


(AIR 1953 SC 58) and Baroda 
(AIR 1957 SC 110). The Court 
took the view that the words used 


in the definition were prima facie of the 
widest import, and declined to curtail 
the width of meaning by invocation of 
noscitur a sociis. Even so, the Court 
was disinclined to spread the net too 
wide by expanding the elastic expres- 
sions calling, service, employment and 
handicraft. To. be over-inclusive ... ...... 
may be impractical and so while accept- 
ing the enlargement of meaning by the 
device of inclusive definition the Court 
cautioned : : f 

“But such a wide meaning appears to 
overreach the objects for which the Act 
was passed. It is, therefore, necessary to 
limit its scope on permissible grounds, 
having regard to the aim, scope and the 
object of the whole Act.” 

71. After referring to the rule in 
Heydon’s case ((1584) 76 ER 637), Subba 
Rao, J. proceeded to outline the ambit 
of industry thus (at p.. 680. of AIR): 
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“The word “employers” in Cl. (a) and 
the word ‘employees’ in Cl. (b) indicate 
that the fundamental basis for the ap- 
plication of the definition is the existence 
of that relationship. The cognate defini- 
tions of ‘industrial dispute’, ‘employer’, 
‘employee’, also support. The long title 
of the Act as well as its preamble show 
that the Act was passed to make provi- 
sion for the promotion of industries and 
peaceful and amicable settlement of dis- 
putes between employers and employees 
in an organised activity by conciliation 
and arbitration and for certain other 
purposes. If the preamble is read with 
the historical background for the passing 
of the Act, it is manifest that the Act 
was introduced as an important step in 
achieving social justice. The Act seeks 
to ameliorate the service conditions of 
the workers, to provide a machinery for 
resolving their conflicts and to encourage 
co-operative effort in the service of the 
community. The history of labour legis- 
lation both in England and India also 
shows that it was aimed more to amelio- 
Tate the conditions of service of the 
labour in organised activities than to 
anything else. The Act was not intend- 
ed to reach the personal service which 
do not depend upon the employment of 
a labour force.” 


72. Whether the exclusion of personal 
services is warranted may be examined a 
little later. 


73. The Court proceeded to carve out 
the negative factors which, notwithstand- 
ing the literal width of the language of 
the definition, must, for other compelling 
reasons, be kept out of the scope of in- 
dustry. For instance, sovereign func- 
tions of the State cannot be included 
although what such functions are has 
been aptly termed ‘the primary and in- 
alienable functions of a constitutional 
-government’, Even here we may point 
out the inaptitude of relying on the doc- 
trine of regal powers. That has refer- 
ence, in this context, to the Crown’s liabi- 
lity in tort and has nothing to do with 
Industrial law. In any case, it is open 
to Parliament to make Law which 
governs the State’s relations. with its 
employees. Articles 309 to 311 of the 
Constitution of India. the enactments 
dealing with the Defence Forces and 
other legislation dealing with employ- 
ment under statutory bodies may, ex- 
pressly or by necessary implication, ex-- 
clude the operation of the Industrial 
Disputes Act, 1947. That is a question 
of interpretation and statutory exclusion; 


` 


A.L R. 


but, in the absence of such provision of 
law, it may indubitably be assumed 
that the key aspects of public administra- 
tion like public justice stand out of the 
circle of industry. Ever here, as has 
been brought out from the excerpts of 
ILO documents, it is not every employee 
who is excluded but only certain cate- 
gories primarily engaged and suppor- 
tively employed in the discharge of the 
essential functions of corstitutional gov- 
ernment. In a limited way, this head. of 
exclusion has been recognised through- 
out. 


74. Although we are not concerned in 
this case with those categories of emplo- 
yees who particularly come under de- 
partments charged with the responsibi- 
lity for essential constitutional functions 
of government, it is apprzpriate to state 
that if there are industrial units sever- 
able from the essential functions and 
possess an entity of their own it may be 
plausible to, hold that the employees 
of those units are workmen and those 
undertakings sre industries. A blanket 
exclusion of every one of the host of em- 
ployees engaged by government in depart- 
ments falling under general rubrics: like, 
justice, defence, taxation, legislature, 
may not necessarily be thrawn out of the 
umbrella of the Act. We say no more, 
except to observe that closer explora- 
tion, not summary rejection, is necessary. 

75. The Court proceedec, in the Cor- 
poration of Nagpur case (AIR 1960 SC 
675) to pose fer itself the import of the 
words “analogous to the carrying out 
of a trade or business’ and took the view 
that the emphasis was more on ‘the 
nature of the organised activity implicit 
in trade or business than to equate the 
other activities with trade or business’. 
Obviously, non-trade operations were in 
many cases ‘industry’. Relying on the 
Fabricated Engine Drivers ((1913) 16 
CLR 245) (Aus; Subba Rao, J., observed 
(at pp. 682, 683 of ATR): 

“It is manifest from this decision. that 
even activities of a municipality which 
cannot be described as tračing activities 
can be the subject-matter of an indus- 
trial dispute.” 


76. The true test, according to the 
learned Judge, was conciszly expressed 
by Isaacs J., in his dissenting Judgment 
in the Federated State School Teachers’ 
Association of Australia v. State of Vie- 
toria, :((1929) 41 CLR 569) (Aus) (at 
p. 683 of AER): 

“The material question is: What is the 
nature of the actual function assumed — 
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is it a service that the State could havz 
left te private enterprise, and if so ful- 
filled, could suzh a dispute be ‘indus~ 
trial’ ?” BO aye 
Thus the nature of actual function an= 
of the pattern of organised - activity 5 
decisive. We will revert to this aspect a 
little later. 7 

77. Tt is useful to remember that the 
Court rejected the test attempted be 
counsel in the case (at p. 683 of AIR): 

“Jt is said that unless there is a quid 
pro quo for tke service, it cannot be æ 
industry. This.is the same. argumend, 
namely, that the service must be in tke 
nature of trade in a different garb.” 
We .agree with this observation and wia 
the further observation that there is n3 


merit in the plea that unless the pubiic - 


who are benefited by the services pay. n 
cash, the services so rendered cannot be 
industry. Indeed, the signal service rez- 
dered by the Corporation of Nagp-r 
(ATR 1960 SC 675) is to dispel the idea >f 
_ profit-making. Relying on Australian 
cases which hald that profit-making may 
‘be important from the income-tax poit 
of view but irrelevant from an industrial 
dispute point of view, the Court approv=d 
of a critical’ passage in the dissentizg 
judgment of Isaac J., in the School Tea- 
chers’ Association case ((1929) 41 CLR 
569) (Aus) (supra): 

“Phe contention sounds like an emo 
jirom the dark ages of industry and pati- 
tical economy Such ds- 
putes are not simply a claim to share the 
Material wealth ... se se see ae” 


“Monetary consideration for serv ze 
fs, therefore, not an essential charac- 
ristic of industry in a modern State.” 

78. Even eccording to‘ the traditiomal 
concepts of English Law; profit has to be 
disregarded when ascertaining whether 
an enterprise is a business: 

“3. Disregard of Profit. Profit or the 
intention to make profit is not an esser- 
tial part of the legal definition of a trede 
or business; and payment or profit dees 
not constitute a trade or business that 
which would not otherwise be such”. 


(Halsbury’s Laws of England, Third Eäi=- 


tion, Vol. 38, p: 11). 

79. Does the badge of industrialicm, 
broadly understood, banish, from its fc_d, 
education? This question needs fuler 
consideration, as it has been raised in 
this batch of appeals and has been an- 
swered in favour of employers by tis 
Court in the Delhi University case (1564 
(2) SCR 703) : (ATR 1963 SC 1873), Eut 
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since Subba Rao, J., has supportively 
cited Isaacs J. in School Teachers’ As- 
sociation (1929) 41 CLR 569 (Aus) (supra), 
which relates to the same problem, we 
may, even here, prepare the ground by 
dilating on the subject with special re- 
ference to the Australian case. That 


‘learned Judge expressed surprise at the 


very question: 

“The basic question raised by this 
ease, strange as it may seem, is whether 
the occupation- -of employees engaged in 
education, itself universally recognised 
as the key industry to all skilled occupa- 
tions, is ‘industrial’ within the meaning 
of the Constitution”. f i ‘ 


80. The employers argued that it was 
fallacious to spin out ‘industry’ from 
‘education’ and the logic was a spacious 
economic doctrine. Isaacs J., with un- 
sparing sting and in fighting mood, stated 
and refuted the plea: 

“The theory was that society is indus- 
trially organised for the production and 
distribution of wealth in the sense of 
tangible, ponderable, corpuscular wealth, 
and therefore an “industrial dispute” 
cannot possibly occur except where there 
is furnished to the public—the consu- 
mers—by the combined efforts of em- 
ployers, and employee, wealth of that 
nature. Consequently, say the emplo- 
yers, “education” not being “wealth” in 
that sense, there never can be an “indus~ 
trial dispute” “between employers and 
employed engaged in the avocation of 
education, regardless of the wealth 
derived by the employers from the joint 
co-operation. 


The contention sounds like an echo 
from the dark ages of industry and poli- 
tical economy. It not merely ignores the 
constant currents of life around us, 
which is the real danger in deciding 
questions of this- nature, but it also 
forgets the memorable ‘industrial orgari- 
zation of the nations, not for the produc- 
tion or distribution of material wealth, 
but for services, national service, as the 
service of organized industry must 
always be. Examination of this conten- 
tion will not only completely dissipate it, 
but will-also serve to throw material 
light on the question in hand generally. . 
The contention is redically unsound. for 
two great reasons. It erroneously con- 
ceives the object of national industrial 
organization and thereby unduly limits 
the meaning of the terms “production” 
and “wealth” when used in that connec~ 
tion: But it further neglects the funda~ 
mental character of “industrial disputes” 
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as a distinct and insistent phenomenon of 
modern society. Such disputes are not 
simply a claim to share the material 
wealth jointly produced and capable of 
registration in statistics. At heart they 
are a struggle, constantly becoming more 
intense on the part of the employed 
group engaged in co-operation with the 
employing group in rendering services to 
the community essential for a higher 
general human welfare, to share in that 
welfare in a greater degree ... 
That contention, if acceded to, KOT þe 
revolutionary. sa . How 
could it reasonably be said that a comic 
song or a jazz performance, or the re- 
presentation of a comedy, or a ride in a 
tramcar or motor-bus, piloting a ship, 
lighting a lamp or showing a moving pic- 
ture is more “material” as wealth than 
instruction, either cultural or voca- 
tional? Indeed, to take one instance, a 
workman who travels in a tramcar a 
mile from his home to his factory is not 
more efficient for his daily task than if 
he walked ten yards, whereas his techni- 
cal training has a direct effect in increas- 
ing output. If music or acting or per- 
sonal transportation is admitted to be 
“industrial” because each is productive 
of wealth to the employer as his business 
undertaking, then an educational estab- 
lishment stands on the same footing. But 
if education is excluded for the reason 
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advanced, how are we to admit barbers, 


hair-dressers, taxi-car drivers, furniture 
removers, and other occupations that 
readily suggest themselves? And yet 
the doctrine would admit manufacturers 
of intoxicants and producers of degrad- 
ing literature and pictures, ‘because these 
are considered to be “wealth”. The doc- 
trine would concede, for instance, that 
establishments for the training of per- 
forming dogs, or of monkeys simulating 
human behaviour, would be “industrial.” 
because one would have increased mate- 
rial wealth, that is, a more valuable dog 
or monkey, in the sense that one could 
exchange it for more money. If parrots 
are taught to say “Pretty Polly” and to 
, dance on their perch, that is, by conces- 
sion, industrial, because it is the produc- 
tion of wealth. But if Australian youths 
are trained to read and write their 
language correctly and in other neces- 
sary elements of culture and vocation 
making them more efficient citizens, 


fitting them with more or less directness 
to take their place in the general indus- 
trial ranks of the nation and to render 
the services required by the community, 
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that training is said not to be wealth and 
the work done by teachers employed is 
said not to be industrial.” 


81. So long as services are part of the 
wealth of a nation — and it is obscuran- 
tist to object to it — educational services 
are wealth, ere ‘industrial’. We agree 
with Isaacs J. 


82. More closely analysed, we may 
ask ourselves, as Isaacs J. did, whether, 
if private scholastice establishments 
carried on teaching on the same lines as 
the State schools, giving elementary edu- 
cation free, and charging fees for the 
higher subjects, providing the same cur- > 
riculum and sc on, by means of employ- 
ed teachers, would such a dispute as we 
have here be an industrial dispute ?...... 
“I have already indicated my view”, says 
Isaacs J. 


“that education so provided constitutes 
in itself an independent industrial ope- 
ration as a service rendered to the com- 
munity. Charles Dickens evidently 
thought so when ninety years ago 
Squeers called his school “the shop” and 
prided himself on Nickleby’s being 
“cheap” at £ 5 a year and commensurate 
living conditions. The world has not , 
turned back since then. In 1922 the 
Committee on Industry and Trade, in 
their report to the British Prime Minis- 
ter, included among ‘Trade Unions” those 
called “teaching.” It there appears that 
in 1897 there were six unions with a total 
membership of 45,319, and in 1924 there 
were seventeen unions with a, member- 
ship of 194,946. The true position of edu~ 
cation in relation to the actively opera- 
tive trades is rot really doubtful. Edu- 
cation, cultural and vocaticnal, is now 
and is daily becoming as much the 
artisan’s capital and tool, and to a great 
extent his safeguard against unemploy- 
ment, as the employers’ banking credit 
and insurance policy are part of his 
means to carry on the business. There 
is at least as much reason for including 
the educational establishments in the 
constitutional pcwer as “labour” services, 
as there is to include insurance com- 
panies as “capital services.” 


83. We have extensively excerpted 
from the vigorous dissent because the 
same position holds good for India 
which is emerging from feudal il- 
literacy to industrial education.. In Gan- 
dhis India basic education and handi- 
crait -merge and in the latter half 
of our century higher ecucation in- 


volves field studies,- factory training, 
we 


x 
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. house-surgeoncy and clinical educatien; 
and, sans such technological training and 
education in humanities, industrial po- 
gress is  self-condemned. If education 
and training are integral to industrial 
and agricultural activities, such services 
„are part of industry even if highbrowEm 
may be unhappy to acknowledge it. It 
Is a class-conscious, inegalitarian outleok 
with an elitist aloofness which mazes 
some people shrink from accepting ecu- 
cational institutions, vocational or otk=r, 
as industries. The definition is wide, 
embraces training for industry which, in 
turn, ensconces all processes of producing 
goods and services by employer-emplo- 
yee co-operation. Education is the nidus 
of industrialization and itself is indus=ry. 

84. We may consider certain aspects 
of this issue while dealing with later 
cases of our Court. Suffice it to say, ~he 
unmincing argument of Isaacs J. has 
been specifically approved in Corpora-ion 
of Nagpur (AIR 1960 SC 675) and Ho=zpi- 
tal Mazdoor Sabha (AIR 1960 SC «10) 
(supra) in a different aspect. 

85. Now we revert to the more crucial 
part of Corporation of Nagpur (AIR 1360 
SC 675). It is meaningful to notice nat 
in that case, the Court, in its incizive 
analysis, department ‘by department. of 
variform municipal services, specifically 
observed (at p. 688 of AIR): 

“Education Department. This depart- 
ment looks after the primary education, 
Le, compulsory primary education 
within the limits of the Corporation. “See 
the evidence of Witness No. 1) for party 
No. 1. This service can equally be cone 
by private persons. This department 
satisfies the other tests. The employees 
of this department coming under the 
‘definition of “employees” 
Act would certainly be entitled to the 
benefits of the Act.” ` 

86. The substantial break-thrcigh 
achieved by this decision in laying Eare 
the fundamentals of ‘industry’ in its 
wider sense deserves mention. ‘The 
ruling tests are clear. 1. The ‘analogous’ 
species of quasi-trade qualify for ‘be- 
coming ‘industry’ if the nature of the 
organized activity implicit to a trade or 
business is shared by them. (see p. 960 
the entire organisation activity). Ic is 
not necessary to ‘equate the other acti» 
vities with trade or business’, The pith 
and substance of the matter is that the 
structural, organisational, engineering 
aspect, the crucial industrial relat-ons 
like wages, leave and other service zon- 
ditions as well as characteristic business 


under the- 
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methods (not motives) in running the 
enterprise, govern the conclusion. Pre- 
sence of profit motive is expressly negated 
as a criterion. Even the quid pro quo 
theory — which is the same monetary 
object in a milder version — has been 


'- dismissed. ‘The subtle distinction, drawn 


in lovely lines and pressed with emphatic ` 
effect by Sri Tarkunde, between gain 
and profit, between no-profit no-loss basis 
having different results in the private 
and public sectors, is fascinating but, in 
the rough and tumble, and sound and 
fury of industrial life, such nuances 
break down and nice refinements defeat. 
For the same reason, we are disinclined 
to chase the differential ambits of the 
first and the second parts of S. 2 (j). Both 
read together and each viewed from the 
angle of employer or employee and ap- 
plied in its sphere, as the learned Attor- 
ney General pointed out, will make 
sense, If the nature of the activity is 
para-trade or quasi-business, it is of no 
moment that it.is undertaken in the pri- 
vate sector, joint sector, public sector, 
philanthropic sector or labour sector, it is . 
‘industry’. It is the human sector, the 
way the employer-employee relations 
are set up and processed that gives rise 
to claims, demands, tensions, adjudica- 
tions, settlements, truce and peace in in- 
dustry. That is the raison detre of in- 
dustrial law itself. : 


87. Two seminal guidelines of great 
moment flow from this decision: 1, the 
primary and predominant activity test; 
and 2, the integrated activity test, The 
concrete application of these two-fold 
tests is illustrated in the very case, We 
may set out in the concise words of 
Subba Rao J., the sum-up (at p, 684 of 
AIR): 

“The result of the discussion may be 
summarized thus: (1) The definition of 
“industry” in the Act is very comprehen- 
sive. It is in two parts: one part defines 
it from the standpoint of the employer 
and the other from the standpoint of the 
employee. If an activity falls under 
either part of the definition, It will be an 
industry within the meaning of the Act, 
(2) The history of industrial disputes and 
the legislation recognizes the basic con- 
cept that the activity shall be an 
organized one and not that which per- 
tains to private or personal employment, 
(3) The regal functions described as pri- 
mary and inalienable functions of State 
though statutorily delegated to a corpo- 
ration are necessarily excluded from -the 
purview of. the definition.. Such - regal 
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functions shall ‘be confined to legislative 
power, administration of law and judi- 
cial power. (4) Tf a service rendered by 
an individual or private person would be 
‘an ‘industry, it would equally be an in- 
dustry in the hands of a Corporation. (5) 
If a service rendered by a corporation is 
-an industry, the employees in the de- 
partments connected with that service, 
whether financial, administrative or exe- 
cutive, would be entitled to the benefits 
of the Act. (6) If a department of a 
municipality discharged many functions, 
some pertaining ito industry as defined in 
the Act and other non-industrial - activi- 
ties, the predominant functions of the 
department shall be the criterion for the 
purpose of the Act.” 


88. By these tokens, which find assent 
from us, the tax department of the local 
body ïs ‘industry’. The reason is this (at 
pp. 685, 686 of ATR): 

“The scheme of the Corporation Act is 

that taxes and fees are collected in 
order to emable the municipality to dis- 
charge its statutory functions. If the 
functions so discharged are wholly or 
predominantly covered by the definition 
of “industry”, it would be illogical to ex- 
tlude the tax department from the de- 
finition. While in the case of private 
individuals ‘or firms services are paid in 
cash or otherwise, in the case of public 
institutions, as the. services are rendered 
. to the ‘public, the taxes collected from 
‘hem constitute a fund for performing 
these services. As most of the services 
rendered by the municipality come under 
the definition of “industry”, we should 
hold that the employees of the tax de- 
partment are also entitled to the benefits 
ander the Act,” 


89. The health department of -the 
municipality too is held in that case to 
‘ye “ndustry —- a fact which is pertinent 
when we deal later with hospitals, dis- 
pensaries and health centres (at p. 687 of 
ATR). 


“This department looks after scaveng- 
tng, sanitation, control of epidemics, con= 
“rol of food adulteration and running of 
publie dispensaries. Private institutions 
van also render these services. It is said 
shat the control of food adulteration and 
she control of epidemics cannot be done 
Dy private individuals and institutions. 
We do not see why. ‘There can be pri- 
vzate medical units to help in the control 
af epidemics for remuneration. Indivi- 
duals ‘may get the food articles purchased 
by them examined by the medical unit 


ALR. 


and take necessary action zgainst guilty 
merchants. So too, they can take ad= 
vantage of such a unit to prevent -epide- 
mics by having necessary inoculations 
and advice. This department also satis« 
fies the other tests laid down by us, and 
is an industry within the meaning of the 
definition of “industry” in the Act.” 


89. Even the General Administration 
Department is ‘industry’, Why? (at 
p, 689 of ATR): 


“Every big company with different sec= 
tions will have a general administration 
department. If the various departments 
collated with the department are indus~ 
tries, this department would also be a 
part of the industry. Indeed the efficient 
rendering of all the services would de- 
pend upon the proper working of this 
department, for, otherwise there would 
be confusion and chaos. The State Indus- 
trial Court in this case has held that all 
except five of the departments of the 
Corporation come under the definition of 
“industry” and ič so, it follows that this 
department, dealing predominantly with 


industrial departments, is also an industry. . 


Hence the employees of this department 
rie also entitled to the benefits of this 
ct.” 

91. Running right through are’ three 
tests: (a) the paramount and predominant 
duty criterion (p. 971); (b) the - specific 
service being an integral, non-severable 
part of the same activity (p. 960) and (c} 
the irrelevance of the statutory duty as= 
pect. 


. “Tt is said thet the functions of this 
department are statutory and no private 
individual can discharge those statutory 
functions: The question is not whether 
the discharge of certain functions by the 
Corporation have statutory backing, but 
whether those functions can equally be 
performed by private individuals. The 
provisions of the Corporation Act and the 
by-laws prescribe. certain specifications 
for submission of plans and for the 
Sanction of the authorities concerned be- 
fore the building is put up. The same 
thing can be done by a co-operative so- 
ciety or a private individual. Co-opera- 
tive sacieties and private individuals can 
allot lands for ‘building houses in 
accordance with the conditions prescribed 
by law in this regard. The services of 
this department are therefore analogous 
to those of a private individual with the 
difference that one has the statutory 
sanction behind it and the other is gov= 
erned by terms of contracts.” 


“a 
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Be it noted zhat even co-operatives =re 
covered by the learned Judge although 
we may deal with that matter a litle 
later. 


92. The same bench decided bth 
‘Corporation of Nagpur (AIR 1960 SC €75) 
and Hospital Mazdoor Sabha (AIR 1260 
SC 610). This latter case may be briefly 
considered row. It repels the profit 
motive and quid pro quo theory as having 
any bearing on the question. The wiler 
import of S. 2 (jf) is accepted but it 2x- 
pels essential ‘sovereign activities’ from 
its scape. 


93. It is necessary to note that.. che 
hospital concerned in that case was run 
by Government for medical relief to the 
people. Nay more. It had a substarial 
educational and training role. 


“This group serves as a Clinical tr=in- 
ing group for students of the Grant Medi- 
cal College which is a Government Medi- 
cal College run and managed by the ap- 
pellant for imparting medical sciezces 
leading to the Degrees of Bachelor of 
Medicine and Bachelor of Surgery of the 
Bombay’ University as well as various 
Post-Graduate qualifications of the =aid 
University aad the College of Physictans 
and Surgeons, Bombay; the group is hus 
run and managed by the appellant . to 
provide medical relief and to promote the 
health of the people of Bombay.” 

And yet the holding was that it was an 
industry. Medical education, witžout 
mincing words, is ‘industry’. It has no 
vulgarising import at all since the term 
‘industry’ is a technical one for the =ur- 
pose of the Act, even as a masterpiece of 
painting is priceless art but is ‘gcads’ 
under the Sales Tax Law, wit=out 
vany philistinic import. Law abstracts 
certain attrinsutes of persons of tkings 
and assigns juridical values without any 
pejorative connotation about other as- 
pects. The Court.admonishes that: 


“industrial adjudication has nezes- 
sarily to be aware of the curreni of 
socio-economic thought ground; it must 
recognise that in the modern weEare 
State healthy industrial relations are a 
matter of paramount importance and its 
essential function is to assist the fate 
by helping a solution .of industrial Jis- 
putes which constitute: a distinct and 
persistent phenomenon of modern indus- 

~ trialised .Stetes. In attempting to- selve 
industrial disputes industrial adjudica- 
tion does not and should not adopt a 
doctrinaire approach. It must evelve 
some - working principles . and should 


generally avoid formulating ar adopting: 
abstract generalisations. Nevertheless: it: 
cannot harp back to old age notions 
about the -relations between employer 
and employee or to.the doctrine of laissez. 


faire which then governed: the regulatiom 


of the said relations.. That is. why, we 
think in construing the wide words used 
in S. 2 (j) it would be erroneous to at- 
tach undue importance to attributes as- 
sociated with business or trade im the 
popular mind in days gone by.” 

Again, this note is reported om a later 
page: 

"Isaac J. has uttered a note of caution 
that in dealing with industrial disputes 
industrial adjudicators must. be conver- 
sant with the current knowledge: om the 
subject and they shculd not ignore the 
constant currents of life around them for 
otherwise it would introduce a serious 
infirmity in their approach. Dealing 
with the general characteristics of indus- 
trial. enterprises the learned. Judge: ob- 
served that they contribute. more or less 
to the general welfare of the eom- 
munity.” i , 


‘94. A conspectus of the clauses: has 
induced Gajendragadkar J. to take note 
of the impact of provisions regarding 
public utility service also: - : % 

“If the object and scope of the statute 
are considered there would be no diffi- 
culty in holding that the relevant words 
of. wide import have been deliberately 
used by the Legislature im defining “in- 
dustry” in S. 2(j). The object of the Act 
was to make provision for the investiga- 
tion and settlement of industrial dis- 
putes, and the extent: and’ scope of its 
provisions would be realised if we bear 
in mind the definition of “industrial dis- 
pute” given by S. 2 (k), of “wages” by 
S. 2 (rr), “workman” by S: 2 (5); and! of 
“employer” by S. 2 (g). Besides: the 
definition of a public utility service pre- 
scribed by S. 2 (m} is very significant, 
One has merely to glance ať: the six 
categories of public utility service men- 
tioned by S. 2 (m) to realise that, the rule 
of construction on which the appellant 
relies is inapplicable in. interpreting the 
definition prescribed by S. 2 (3). 
The positive delineation of. ‘industry’ is 
set in. these terms: 
» Mes cee eee ose AS & Working principle it 
may be stated that an activity systemati- 
cally-or habitually undertaken for the 
production or distribution of goods or for 
the rendering of material service to the - 


community at large or- a part of such 


community with the help of employees 
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is an undertaking. Such an activity 
generally involves the co-operation of the 
employer and the .employees; and its 
object is the satisfaction of material 
human needs. It must be organised or 
arranged in a manner in which trade or 
business is generally organised or arrans-~ 
ed. It must not be casual nor must it be 
for oneself nor for pleasure. Thus the 
manner in which the activity in question 
is organised or arranged, the condition of 
the co-operation between employer and 


the employee necessary for its suc- 
cess and its object to render mate- 
rial service to ‘the community can 


be regarded as some of the features 
which are distinctive of activities to 
which S. 2 (i) applies. Judged by this 
test there would be no difficulty in hold- 
ing that the State is carrying on an 
undertaking when it runs the group of 
Hospitals in auestion.” 

Again, 

‘It is the character of the activity 

which decides the question as to whether 
the activity in question attracts the pro- 
vision of Sec. 2 (j); who conducts the 
activity and whether it is conducted for 
profit or not do not make a material 
difference.” 
By these tests even a free or charitable 
hospital is an industry. That the court 
intended such a conclusion is evident: 
_ “If that be so, if a private citizen runs 
a hospital without charging any fees 
from the patients treated in it, it would 
nevertheless be an undertaking under 
S. 2 (i). Thus the character of the acti- 
vity involved in running a hospital 
brings the institution of the hospital 
within S. 2 ().” 

95. The ‘rub with the ruling,’ if we 
may with great deference say so, begins 
when the Court inhibits itself from 
effectuating the logical thrust of its own 
crucial ratio: 

7 though S. 2 (j) uses words of 
very wide denotation, a line would have 
to-be drawn in a fair and just manner 
so as to exclude some callings, services 
or undertakings. If all the words used 
are given their widest meaning, all ser- 
vices and all callings would come with- 
in the purview of the definition; even 
service rendered by a servant purely in 
a personal or domestic matter or even 
in a casual way would fall within the 
definition. It is not and cannot be sug- 
gested that in its wide sweep the word 
“service” is intended to include service 
howsoever rendered in whatsoever capa- 
city and for whatsoever reason. We 


saneroses 





must, therefore, consider where the line 
should be drawn and what limitations 
can and should be reasonably implied 
in interpreting the wide words used in 
S. 2 (i); and that no doubt is a some- 
what difficult problem to decide.” 

What is a ‘fair and just manner’? It 
must be founded on grounds justifiable 
by principle derived from the statute if 
it is not to be sublimation of subjective 
phobia, rationalization of interests or 
judicialisation of non-juristic negatives, 
And this hunch, in our respectful view, 
has been proved true not by positive 
pronouncement in the case but by two 
points suggested but left open. One re- 
lates to education and the ozher to pro- 
fessions. We will deal with them in due 
course. 

96. Liberal Professions -— When the 
delimiting line is drawn to whittle down 
a wide definition, a principled working 
test, not a projected wishful thought, 
should be sought. This conflict surfaced 
in the Solicitor’s case (1962 Supp (3) 
SCR 157): (AIR 1962 SC 1030). Before 
us too, a focal point of contest was as 
to whether the liberal professions are, 
ipso facto, excluded from ‘industry’, 
Two grounds were given by Gajendra- 
gadkar, J., for overruling Sri A. S. R. 
Chari’s submissions. The doctrine of 
direct co-operation and the features of 
liberal professions were giv2n as good 
reasons to barricade professional enter- 
prises from the militant clamour for 
more by lay labour. The learned judge 
expressed himself on the first salvational 
plea: 

“When in the Hospital case (AIR 1960 
SC 610) this Court referred to the orga- 
nisation of the undertaking involving the 
co-operation of capital and labour or the 
employer and his employees, it obviously 
meant the co-operation essential and 
necessary for the purpose of rendering 
material service or for the purpose of 


production. It would be realised that 
the concept of industry postulates part- 
nership between capital and labour or 
between the employer and this emplo~ 
yees. It is under this partnership that 
the employer contributes his capital and 
the employees their labour and the joint 
contribution of capital and labour leads 
directly to the production which the in- 
dustry has in view. In other words, the 
co-operation between capital and labour 
or between the employer and his emplo- 
yees which is treated as a working test 
in determining whether any activity 
amounts to’ an industry, is the co-opera- 
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tion which is’ directly. involved in the 
production of goods or in the rendering 
of service. It cannot be suggested that 
every form or aspect: of human activity 
fin which capital and labour co-operate 
or employer and employees. assist each 
other is an industry. The distinguishing 
feature of: an industry is that for the 
production of goods or for the render- 
ing of service, co-operation between 
capital and labour or between the 
employer and his employees must be 
direct and must be essential, Co-opera- 


tion to which the test refers must be 
co-operation between the employer and 
his employee which is essential for car- 
rying out the purpose of the enterprise 
and the service to be rendered by the 
enterprise should be the direct outcome 
of the combined efforts of the employer 
and the employees,” 

97. The second reason for exonera- 
tion is qualitative. 

“Looking at this question in a broad 
and general way, it is not easy to con- 
ceive that a liberal profession like that 
of an attorney could have been intend- 
ed by the Legislature to fall within the 
definition of “industry” under S. 2 (i). 
The very concept of the liberal profes- 





sions has its cwn special and distinctive’ 


features which do not readily permit the 
inclusion of the liberal professions into 
the four corners of industrial law. The 
essential basis of an industrial dispute is 
that it is a dispute arising between capi- 
tal and labour in enterprises where capi- 
tal and labour combine to produce com- 
modities or to render service. This 
essential basis would be absent in the 
case of liberal professions. A person 
following a liberal profession does not 
carry on his profession of his employees 
and the principal, if not the sole, capi- 
tal which he brings into his profession 
fs his special or peculiar intellectual and 
educational equipment. That is why on 
broad and general considerations which 
cannot be. ignored, a liberal profession 
like that of an attorney must, we think, 
be deemed to be ‘outside the definition 
of “industry” under Section 2 (j)”. 


98, Let us examine these two tests, 
In the: sophisticated, subtle, complex, 
assembly-line operations of modern en- 
terprises, the test of ‘direct’ and ‘in- 
direct,’ ‘essential’ and “inessential, will 
snap easily. In an American automobile 
manufactory, everything from shipping 
fron ore into and shipping cars- out, of 
the vast complex ‘takes -place with myr- 
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iad major and minor. jobs. A million 
administrative, marketing and advertis- 
ing tasks are ‘done. Which, out of this 
maze of chores, is- direct? A battle may 
be lost if winter wear were shoddy. Is 
the army tailor a direct contributory? 


99. An engineer may lose a compe- 
titive contract if his typist typed 
wrongly or shabbily or despatched late. 
He is a direct contributory to the disas- 
ter. No lawyer or doctor can impress 
client or court if his public relations job 
or home work were poorly done, and 
that part depends on smaller men, ad- 
juncts. Can the great talents in admin- 
istration, profession, science or art shine 
secretary fades or faults? The 
whole theory of direct co-operation is 
an improvisation which, with great res- 
pect, hardly impresses, 

anne Indeed, Hidayatullah, C. J., in 

Gymkhana Club Employees Union (1968 
D SCR 742) : (AIR 1968 SC 554) scout- 
ed the argument about direct nexus, 
making specific reference to the Solici- 
tors’ case (AIR 1962 SC 1080) (at p. 560 
of AIR 1968 SC): 

te. The service of a solicitor was re- 
garded as individual depending upon his 
personal qualifications and ability, to 
which the employees did not contribute 
directly or essentially. Their contribu- 
tion, it was held, had no direct or essen- 
tial nexus with the advice or services. 
In this way learned professions were ex- 
eluded:” 

To nail this essential nexus theory, 
Hidayatullah, C. J., argued: at pp. 560, 
561 of ATR). 


“What partnership can exist between 
the company and/or Board of Directors 
on the one hand and the menial staff em- 
ployed to sweep floors on the other? 
What direct and essential nexus is there 
between such employees and production? 
This proves that what must be establish- 
ed is the existence of an industry view- 
ed from the angle of what the em- 
ployer is doing and if the definition from 
the angle of the employer’s occupation 
is satisfied, all who render service and 
fall within the definition of workman 
come within the fold of industry ir- 
respective of what they do. There is 
then no need to establish a partnership 
as such in the production of material 
goods or material services, Each person 
doing his appointed task in an organisa- 
tion will be a part of the industry whe- 
ther he attends to a loom or merely 
polishes -door handles, The fact of em~ 
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ployment as - erivisaged-in the second 


part is enough provided there is an''in-` 


dustry. and the employee is a workman. 
The learned professions-are not: industry 
not because there’ is absence of such part- 
nership but because viewed frorn the 
angle of the employer’s octupafion, they 
do not satisfy the test.” 


101. Although. Gatenduceaaies J. in 
Solicitor’s case (AIR’ 1962 SC 1080) and 
Hidayatullah,. J. in Gymkhana’ case (AIR 
1968 SC 554) agreed that the “learned 
professions must ‘be excluded, on the 
question. of direct or effective. contribu- 
tionʻin partnership,.they flatly’ contra- 


dicted each other, The‘ reasonizig.on this’ 


part of the case’ which has been articu- 
lated in the Gymkhana Club- Employees 
Union (supra) appeals to us. There is no 
need for insistence upon the principle ‘of 
partnership, the doctrine of direct nexus 


or the contribution of values by emplo-- 


yees. Every “employee in a professional: 
office, be he a para-legal assistant or full-: 
fledged professional. employe® or, down the 
ladder, a mere sweeper or janitor, every- 
one makes for the success of the office, 
even the mali who collects flowers and 
places a beautiful ‘bunch in a vase on 
the table spreading. fragrance. and plea- 
santness.around. The failure of anyone 
can mar even the success of everyone 
else, Efficient collectivity is. the essence 
of professional- success. We.reject.. the. 
plea that a member of a. learned.. or 
liberal profession, for that sole reason, 
can self-exclude ihimselt from gperanon 
of the Act . ' i x 


102. The professional TE N E 
labour’s. demand -for social justice be- 
cause learned professions have a halo 
also stands on sandy foundation and, per- 
haps, validates G. B. Shaws witticism 
that all professions are : conspiracies 
against the laity. After all, let us‘. be 
realistic and recognise that we live .in 
an age of experts..alias professionals, 
each having his ethic, monopoly, prestige, 
power and profit. Proliferation of pro- 
fessions is a ubiquitous phenomenon and 
none but the tradition-bound will agree 
that theirs’ is nota liberal profession. 


` Lawyers have their: code. So too medics 


swearing iby Hippocrates, chartered atc- 
countants and company secretaries „and 
other ` autonomous nidi of know-how., ` 
103. Sociological” eritics have tried to 
demythologize the ` € learned ` professions. 
Perhaps | they have ‘exaggerated, Still it 
is there. The politics of skill, not service 
of the people, is the current orientation, 


AFR. 


according toua mecentt: baok : on ' Profes- 
sions for the People’: ‘ 
-The - English io än. ` ithe 
eighteenth: cenzury were an acceptable 
successor to the feudal iidedl of landed- 
property as a means of earning a diving. 


Like’ | landed ` properity, a professional 
“competence”: conveniently “broke the 


direct. connection -n work and in-. 
come" : 
the gentryman. a professional ' career 
provided effects, aristocratic, protective 
coloration, and zt the same ‘time enabled 
oneto makea:considerdble sum ‘efmoney 
without sullying his ‘hands with a “job” or 
“trade.” One could carry on commerce 
by sleight of ‘hand while donning- the 
vestments of professional altruism, “To 
boot, one could” also work without ap- 
pearing to derive’ ‘income directly “from 
it: ‘As Reader explains: - 

The whole subject of psyment ......... 
seems’ to have caused professions! men 
acute embarrassment, making ‘them take 
refuge in elaborate iconceciment, ‘fiction, 
and artifice, ‘The root-of ithe mutter ap- 
pears ‘to lie in the feéling that it was 
not fitting for one genfleman ‘to pay an- 
other for services rendeted, particu- 
larly- if) the money passed directly. 
Hence; ‘the device of ‘paying a barrister’s 
fee to the attorney, not ‘to the ‘barrister 
himself. Hence, also the camverition that 
in many professional dealings ‘the matter 
of the’ fee was never vpenly talked 
about, which could'be very ‘converiient, 
since it: precluded 7 the <liert or patient 
from arguing <bout. “whatever sum His 
advisor might -evéntudlly ‘indicate. Jas a 
fitting, honorarium (1966, p. 37). 


The: ‘established -professions — the law, 
medicine; and-dhe clergy — ‘held «(or «con- 
tinued. to hold) estate-like positions: 

The three “liberal professions’ «of the 
eighteenth .certury - were ithe’ mucleus 
about -which the professional class of ‘the 
nineteenth century was ito form, We “have 
seen that they were united ‘by -fhe ‘bond 
of .clessical education: ‘that ‘their “broad 
and ill-defined functions covered much 
that later would crystallize into ‘new, 
specialized, occupations: ‘that ach, wlt- 
mately, derived much of its standing with 
the established order iin the ptate 
(1986,..p. 23)” bo hie 

204.) In the United Sines, prekini 
associations ‘are’. guilds in wnodern ‘dress, 

"Modern professional  zgssociations ar® 
organizational counterparts of ‘fhe guilds. 
They: are otcupaliondl “selHinterest œr- 
ganizations. “In as «much as ‘the «profes 
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sions; still: pesformm custom work sad 
exercise a manopoly of training and-sloll, 
the guild: analogy is plausthle. However, 
aspects: of economic: history lead to @ 
different: conclusiom:. There has been @ 
shift’ of empEasis om the part of pro“=s- 
Siomalss from. control over the quality of 
the: product or: - service, to control: of 
price?” 

Indeed! im ‘America, ETNEN dia - 
tise, oldi a stnřet: manopoly. charge heavy 
fees andl wear humanitiarianism as an al- 
tnuist mask: Im ‘England a Royal Cem- 
missiom has teem: appoimted to ge, ito 
certaim aspects: of the One: of: the 
legal professioni ite cela he E 

‘105:. The Dbserver; im a "leading acti: 
cle ‘WIGS: ON THE - GREEN: "de eed 
IF Feb. 19765, * ‘wrote? 

“In preparing” for’ the : chiamengé ‘fa 
Royal Commission, lawyers ought to 
realise how’ deqp public disillusionment 
goes, how the faults of the Tegal sys=m 


are magnified by the feeling that ‘he - 


Tegal profession is the most - powe-ful 
pressure ` group — sorme ` would - ‘sev a 
mutual ° protection society’ — in the Tend, 
with its Toyal’ adherents ‘in’ Westminster, 
Whitehall, and on the. bench,’ like a great 


; ‘freemasonry designed ` to, 7 protect. ' he ; 


status” quo, À me 
x x “x s xX 
It. robs. the client’ of ind isee ‘of 
free. competition among. barristers for 
his, custom It, confirms his ; impression 
that hen Mazesty’s . courts, |, which. he 
rightly regards as part. off the service ~he 
State offers, za all. its. citizens, are a pri~ 
vate: benefit. saciety for, lawyers. 

x xZ. Ges R e AS < 
‘The. feesrthatr: lawyers; are paid, and thé 
senvices that they; give im. return, nast 
‘also be studied. A recent sumvey sugges 
ted! that im‘ore criminal court 79 per cent 
of barristers.im contested -eases and 96. 
per centim uncontested cases saw their 
clients: only cn: the morning of the hear- 
ing. Hew much is;-that werth?: - | a; 
: x, SISK oxo x Ks, 
ere Eor Britziny at present . thas a Texal 
system which oftem looks: as anachroxis< 
, tie as. its-wies- and gowns, a.system: in 
which solicitcrs. are plentiful ‘in well-se- 
do areas; and.’ inaccessible im less fash- 
fonable distrizts: in which the law =p- 
pears: suited! only to the property rieats 
of thie middle class; but oblivious: of the 
new problems of poorer and less wall- 
educated people, who need help with 
their prokem marriages: or their Iland- 
Tord-and-tenant: disputes, Sooner rataer 





' ficant 


‘common clay plying a -trade or 
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than later.. thẹ legal system must be 
made to. appear, less like a bastion - of 
privilege, more like a defender of us all.” 
The American Medical - Association has 
come: in. for sharp social:; ‘criticism and 
litigative challenge. Which. architect, en- 
gineer or -auditor has the art to make. 
huts, landscape little ` ‘villages - or bother 
about small units? .And. which auditor 


` and company.. Secretary has not. been 


‘pressured to break with morals by big 
business? Our listening posts are raw 
life. >. 
106. The Indian .Bar and Medicine 
have a high social ethic up to now. Even 


` so:.Dabolkar, AIR 1976. SC 242 cannot: be 


ignored" as freak or recondite. Doctors 
have been criticised for-unsocial conduct. 
The: halo ‘conjured ' up in the Solicitor’s 


~ case, AIR 1962 SC 1080. hardly serves to 


‘de-industrialize’ the. professions. - After 
all, it is not infra dig for lawyers, doc- 
tors, engineers,; architects, auditors, com- 
pany:-sécretaries or other professionals 
to regard themselves as workers.in their 
own ‘sphere or employers or suppliers of 
specialised service to society. Even jus- 
ticing- is service. and, but for. the rae 
sion. from’ ‘industry on‘‘the score of . 
vereign ‘functions, might qualify for bathe 
regarded: as ‘industry.’ The plea. of ‘pro~ 
fession’..is ‘irrelevant for the industrial 
law except as expression of an anathema.. 
Ne legal principle supports it. 

'107:: Speaking. generally, the editors 
of the book ‘Professions for the A 
eatlier mentioned, state: 

- “Jethro K. . Lisberman -. (1970, p 3). 
warns ::-“Professionals : -are dividing the 
world into spheres -of ‘influence. and 
erecting. large sigris: saying ‘experts .at 
work here, do not proceed further.” He 
shows that via .such` mechanisms as 
licensing, . self-regulation, and. political 
pressure the professions are augmenting 
the:-erosion of. democracy. : Professional 
turf .is' now’ ratified by the. rule of law: 
If-there is:the case, it represents a. signi- 
development: - the division of 
labour in society ‘is. again. moving ` to- 
wards the legalization of.- ‘social status 
quo, occupational roles.”. . 

-108. All this adds. up to the decan- 
onisation.of the- noble -: professions.. . As- 
suming that a profèssional in- our egali- 
tarian ethos, is like any other. man of 
busi- 
ness, we cannot assent to the cult of the 
elite in carving out islands of exception 
to ‘industry’, - 

109. The more serious ` argument of 
exclusion urged to keep the professions 
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out of the coils - of industrial disputes 
and the employees’ demands backed by 
agitations ‘red in tooth and claw is a 
sublimated version of the same argu- 
ment, Professional expertise and excel- 
lence, with Its occupational autonomy, 
ideology, learning, b€aring and morality, 
holds aloft a standard of service which 
centres round the individual doctor, law- 
yer, teacher or auditor. This reputation 
and quality of special service being of 
the essence, the co-operation of the 
workmen in this core activity . of 
professional offices is absent. The 
clerks and stenos, the bell boys and 
doormen, the sweepers and menials have 
no art or part in the soul of professional 
functions with its higher code of ethic 
and intellectual proficiency, their con- 
tribution being peripheral and low-grade, 
with no relevance to clients’ wants and 
requirements, This conventional model 
is open to the sociological criticism that 
it is an ideological cloak conjured up by 
highborns, a posture of noblesse oblige 
which is incongruous with raw life, espe- 
cially in the democratic third world and 
post-industrial societies. To hug the past 
is to materialize the ghost. The para- 
digms of professionalism are gone. © In 
the large solicitors’ firms, architects’ 
offices, medical polyclinics and surgeries, 
we find a humming industry, each . sec- 
tion doing its work with its special fla- 
vour and culture and code, and making 
the end product worth its price. In a 
regular factory you have highly skilled 
technicians whose talent is of the essence, 
managers whose ability organizes and 
workmen whose co-ordinated input is 
from one angle, secondary, from another, 
significant. Let us look at a surgery or 
walk into a realtor’s firm. What physi- 
cian or surgeon will not kill if an at- 
tendant errs or clerk enters wrong or 
dispenses deadly dose? One such disaster 
somewhere in the assembly-line opera- 
tions and the clientele will- be scared 
despite the doctor's ‘distalled skill, The 
lawyer is no better and just cannot func- 
tion without.the specialised supportive 
tools of para-professionals like secre- 
taries, librarians and law-knowing ‘steno- 
typists or even the messengers and tele- 
phone girls. The :mystique of profes- 
sionalism easily melts in the hands of 
modern social ‘scientists who- have (as 
Watergate has shown in America and 
has India had its counterparts?) debunk- 
ed and stripped the. professional empe- 


ror naked, ‘Altruism’ has been expoesd, 


-or specialist but from 


A.LR: 


cash has overcome craft nexus and -if 
professionalism is a mundane ideology, 
then ‘profession’ and ‘professional’ are 
sociological contributions to the pile. 
Anyway, in. the sophisticated organiza~ 
tion of expert services, all occupations 
have central skills, an occupational code 
of ethics, a group culture, some occupa~ 
tional authority, and some permission 
to monopoly practice from the commu- 
nity. This incisive approach makes it 
difficult to ‘caste-ify’ or ‘class-ify’ the 
liberal professions as part and beyond 
the pale of ‘industry’ in our democracy. 
We mean no disrespect to the members 
of the professions. Even the judicial pro- 
fession or administrative profession can- 
not escape the winds of social change. 
We may add that the modern world, 
particularly the third world, can hope 
for a human tomorrow only through 
professions for the people, through ex- 
pertise at the service of the millions. 


.Indian primitivism can be banished only 


by pro bono publico professions in the 
field of law, medicine, education, engi- 

neering and what not, But that radical- 

ism does not detract from the thesis that 
‘industry’ does not spare professionals. 

Even so, the-widest import may still self- 
exclude the little moffusil lawyer, the 
small rural medic or the country engi- ` 
neer, even though a hired sweeper or 

factotum assistant may work with him. 

We see no rationale in the claim to carve 
out islets. Look. A solicitor’s firm or a 
lawyer’s firm becomes successful not 
merely by the talent of a single lawyer 
but by the co-operative operations of 
several specialists, juniors and seniors. 

Likewise the ancilliary services of com- 
petent stenographers, para-legal sup- 
portive services are equally important. 
The same test applies to' other profes- 
sions. The conclusion is inevitable that 
contribution to the success of the insti- 
tution — every professional unit has an 
institutional good-will and reputation — 
comes not merely from the professional 
all those whose 
excellence in their respective parts 
makes for the total proficiency. We have, 
therefore, no doubt that the claim for 
exclusion on the score of liberal profes- 
sions is unwarranted from a functional 
or definitional angle, The ficod-gates of 
exemption from the obligations under 
the Act will be opened if professions 
flow gut of its scope. i 


140. _ Many callings may clamour to be 
regarded as liberal professions, . In. an 
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age when traditions have broken down 
and the old world professions of libezal 
descent have begun to résort to comme- 
cial practices (even legally, as in Ar? 
rica, or factually; as in some other coun- 
tries) exculsion under this new - label 
will be infliction of injury on the stafa- 
tory intent and effect, ` 

111. The result of this discussion is 
that the solicitors’ case (AIR 1962 5C 
1080) is wrengly decided and mot, 
therefore, be overruled. We must hast=n, 
however, to repeat that a small category, 
perhaps large in numbers in the mufa- 
sil, may not squarely fall within the de- 
finition of industry. A single lawyer a 
rural medical practitioner or urban dzc- 
tor with a little assistant and/or meržal 
servant may ply a profession but may 
not be said to run an industry. That is 
not because the employee does not mexe 
a contribution mor because the profs- 
sion is too high to ‘be classified as a 
trade or indestry with its commercal 
connotations but because there is po- 
thing like organised labour in such em- 
ployment, The image of industry or even 
quasi-industry is one of a plurality of 
workmen, not an isolated or single little 
assistant or attendant. The latter cale- 
gory is more or less like personal avo-a~ 
tion for livelihood taking some paid or 
part-time from another. The whole pr- 
pose of the Industrial Disputes Act is to 
focus on ‘resolution of 
putes and regulation of industrial rea~ 
tions and not to meddle with every little 
carpenter in a village or blacksmith in 
a town who sits with his son or assistant 
to work for the customers who trek in. 
The ordinary spectacle of a cobbler aad 
his assistant or a cycle repairer with a 
helper, we come across in the pave- 
ments of cities and towns, repels he 
idea of industry and industrial dispt-e. 
For this reason, which applies all alag 
the line, to small professions, pty 
handicraftsmen, domestic servants and 
the like, the solicitor or doctor or rural 
engineer, even like the ‘butcher, he 
baker and the gandle-stick maker, wath 
an assistant or without, does not zall 
within the definition of industry. In re~ 
gular industries, of course, even a ‘Sew 
employees are enough to bring them 
within S. 2 (2). Otherwise automated in- 
dustries will slip through the net, 
‘Education 


112, We will now move on to a en~ 
sideration of education -as an industry. 
If the triple tests of systematic activ=y, 


industrial Cs- . 


‘co-operation between employer and em~ 
ployee and production of goods and ser~ 
vices were alone to be applied, a Uni- 
versity, a college, a research institute 
or teaching institution will be an indus- 
try. But in University of Delhi (1964) 
(2) SCR 703:(AIR 1963 SC 1873) it was 
held that the Industrial Tribunal was 
wrong in regarding the University as an 
industry because it would be inappro- 
priate to describe education as an indus- 
trial activity. Gajendragadkar J. agreed 
in his judgment that the employer-em- 
ployee test was satisfied and co-operation 
between the two was also present. Un- 
doubtedly, education is a sublime cultu- 
ral service, technological . training and 
personality~builder. A man without edu- 
cation is a brute and nobody can quar- 
rel with the proposition that education, 
in its spectrum, is significant service to 
the community. We have already given 
extracts from Australian Judge Isaacs J. 
to substantiate the thesis that education 
is not merely industry but the mother 
of industries, A philistinic, illiterate so- 
ciety will be not merely uncivilised but 
incapable of industrialisation. Neverthe- 
less Gajendragadkar J, ‘observed (at 
pp. 1874-1875) : 
“It would, no doubt, sound somewhat 
strange that education should be describ- 
ed as industry and the teachers as work- 
men within the meaning of the -Act, but 
if the literal construction for which the 
respondents contend is accepted, that 
consequence must follow.” 
Why is it strange to’ regard education as 
an industry? Its respectability? Its lofty 
character? Its professional stamp? Its 
cloistered virtue which cannot be spoil- 
ed by the commercial implications and 
the raucous. voices of workmen?. Two 
reasons are given to avoid the conclusion 
that imparting education is an industry: 
The first ground relied on by the Court 
is based upon the preliminary conclusion 
that teachens are not ‘workmen’ by defi- 
nition. Perhaps, they are not, ‘because 
teachers do not do -manual work or tech- 
nical work. We are not too sure whether 
it is proper to disregard, with contempt, 
manual work and separate it from edu- 
cation, nor are we too sure whether in 
our technological universe, education has 
to be excluded. However, that may be a 
battle to be waged on a later occasion 
by litigation and we do not propose to 
pronounce on it at present, The-Court, in 
the University of Delhi, proceedeq on 
that assumption viz. that . teachers are 
not workmen, which we will adopt to 
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test the validity.iof the argument: The 
reasoning -of tha Court is best expressed 
ïn: the. words of Gajendragadkar, J, {at 
ip. 1875 of AIR); Pie ee 


-. “Ht is cammion' ground: that teachers’ 
empioyed “by . educational’ -institirtions, . 


whether ‘the said -imstitutions are im- 
‘parting primary, secondary, collegiate, or 
‘post-graduate education, vare ‘not: work- 
men under 'S. 2 (si,and so, it follows.that 
‘the whole body œf employees with whose 
.co-oneration ifhe.work of imparting edu- 
-cation is ‘carried ion by educational insti- 
itutions do not fall within.the purview 
‘of. Section 2 -((s), «and ‘any disputes 
between them. and: the :- institutions 
which - :. employed them: ‘are... out- 
‘side the :cope of the Act. In. other words, 
if imparting education is -an industry 
under S. 2 ($), tthe bulk-of the emplo- 
‘yees being outside the purview of the 
Act, the only disputes which can fall 
within the iscope «of the ‘Act ..are „those 
which arise between: much.’ institutions 
sand their subordinate istaff, the members 
af which may ‘fall under S. 2 (s), In‘ our 
‘opinion, having regard to the fact that 
the work of edueation.is primarily and 
exclusively carried on with the’ kassist- 
ance of the labour and co-operaticn of 
tteachens, the «emission of the;whole class 
-of ‘teachers from: the definition prescrib- 
ed by S. 2.) bas an- important bearing 
wand significance in relation to the pro- 
blem «which we are considering. It would 


mot have been the policy of the Act. that - 


education showld,; be treated as industry 
for the ibenefit of a very minor and -in- 
Significant number of persons who may 
be employed by' educational institutions 
to carry on the duties. of the subordinate 
‘staff. Reading Ss. 2 (g), (i). and (s): toge- 
ther, we are inclined to hold that the 
work of education carried on iby.. educa- 
tional institutions- like the University of 


Delhi is‘not an, industry: within the 


‘meaning of the A A ; 

413. The second ‘argument which ap- 
pedled to fhe Court to reach its conclu- 
sion is that: o es : ae 


“the distinctive ‘purpose and object ‘of - 


education would make’ it very difficult to 
assimilate it to the position of any trade, 


business or calling or service within the : 


am@aniing of S. 2 (j).” 
Why so? The answer is 
Jearned Judge himself: gs no 
“Education seeks 4o build up the per- 
wonality of. the pupil .by assisting his 
«physical, intéllectual, moral and emo- 
tional development. To speak of this edu- 


given by’ the 


cational -process in terms - of industry 
sounds so completely . incongruous that 
one is not surprised that.the, Act: has 
deliberately so` defined workman: under 
S. 2.,(s) as to exclude teachers from its 
Scope. Under. the sense of values recog~ 
nised both ‘by the. traditional : and con~ 
s€rvative as well -as -the . modern and 
Progressive social outlook, teaching and 
teachers are, no doubt, assigned a high 
Place of honour and it is obviously ne- 
cessary and desirable that teaching and 
teachers should receive the respect that 
is due to. them. A proper sense of values 
would naturally hold teaching and tea~ 
chers. in high esteem, though power -or 
wealth may not.bé' associated with them. 
It cannot be denied“that the concèpt ‘of 
social justice is wide enough to include 
teaching and. teachers, and the require- 


ment that teachers should receive pro- - 
- per emoluments “and other amenities 
_ Which is, essentially basé@ on social jus- 


tice cannot be disputed; but the effect 
of. éxcluding teachers from ‘S. 2 (s) is 
only. this that the remédy available for 
the ‘betterment of’ their “financial pros- 
pects does not fall under the Act. ft: is 
well: known’ that’ Education ‘Departments 
of the State Governments as well as the 
Union" Government, and the “University 
Grants Commission carefully ‘ consider 


this ‘problem arid’ assist the teachers by 
requiring the’ payment’ to” them of pro- 
‘per scales ‘of pay and by insisting on the 


fixation, of ‘other reasonable” terms and 
conditions of service in‘ regard’ to tea- 
chers engaged in- primary and sécondary 
education and collegiate education which 
fall under their ‘respective: jurisdictions, 
The position nevertheless ‘is clear ‘ that 
any problems - connected’ with teachers 
and ‘their ‘salaries are outside the pur- 
view of the Act, ‘and since the’ teachers 


‘form the ‘sole class of ‘employees with 


whose ‘co-operation’ education is impart- 
ed by educational’ institutions, their ex- 
clusion from the purview o? the Act ne- 
cessarily- corroboratés ‘the conclusion ‘that 
education itself is not without its ‘scope.” 
_ 114. . Another reason.. has also been 
adduced to reinforce this.conclusion: , . 


“Tt is -well known that the University 
of Delhi and most other educational iri~ 


` stitutions are not formed -or conducted 
“for making profit; no doubt, the absence 


of profit motive would not “take the 
work of any institution outside S. 2 (j) 
if the requirements ofthe said definition 
are otherwise satisfied. We have refer~ 


.Ted.to the absence of profit motive only 


aT 
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to emphasise the.:fact. that- the werk 
undertaken..by such educational instiu- 
tions differs from the normal concept of 
trade or business. Indeed, from a‘ ratimn~ 
al point of view. it would be regarded. as 
inappropriate to describe education even 
as a profession. Education in its true as- 
pect, is more a mission and.e vocation 
rather than a profession or trade or besi- 
ness, however , wide, may: be- the denca~ 
tion of the two latter words under. the 
Act, That is why we think it would be 
unreasonable to hold that educaticmal 
institutions are employers . within the 


meaning of S. 2 (g), or that the . work - 


of. teaching carried on by them is an 
industry under S, 2 (j), because essen- 
tially, the creation of a well-educeed 
healthy young generation imbued with 
a rational progtessive olit-look ‘on “fe 
which is the sole aim of education, œn- 
not at all be ‘compared or assimilated 
with what may be described as an ingas- 
trial process.” `: 

115. The Court was confronted by zhe 
Corporation, of Nagpur (AIR -1960 SC 
675) where it had been expressly teld 
that the education department of . che 
Corporation was service- rendered by <he 
department and so the: subordinate me- 
nial employees‘ of the department came 
under the definition of employees end 


would be entitled to the benefits of the’ 


Act. This wes explained away by he 
suggestion that- - 
“the question as to Cahether _ edtza- 


tional work carried on by educaticaal 
institutions like the University of Delhi 
which have been formed primarily end 
solely’ for the purpose of imparting edu- 
cation: amounts to an-indusiry: wi 
the meaning of S. 2 (14), was not argved 
before the Court and was: not really Teis- 
ed in that form.” 


116. We. dissent,: with utmost dear- 


ence, these propositions and are inclized 
to hold, as the Corporation of Nagzur 
(AIR 1960 SC..675) held, that educaton 
is industry, and as Isaacs J. held, in -he 
Australian - case ((1929) 41: CLR- 559) 
(Aus) (supra)_that education is. pre-emi= 
nently s€rvice.: 

117. The actual decision in ray 
of Delhi (AIR 1963 SC 1873) was sap- 
ported by another ground, namely, Hat 
the predominant activity of the univer- 
sity was teaching and since teachers did 
not come within the purview of the żct, 
only the incidental activity of the sab- 
ordinate staff could fall within its ‘scepe 
but that could not: alter the pecans 
character. of -the institution, 3 


118. We may deal with these conten- 
tions ina brief way, since: the- substan- 
tial grounds. on ‘which we reject: the rea- 
soning . have* already’ ‘beer set out elabo- 
rately.. The premises: relied! om is: that the 
bulk of the: employees im the university 
is the teaching community.. Teachers are 
not workmen. and cannot: raise disputes 
under the Act. The subordinate: staff be 
ing only a ‘minor category of insignifi- 
cant enbeS the institution must. be 
excluded, going’ by the predominant cha~ 
racter test. It. is one. thing to- say that 
an institution is not. am industry.. It is 
altogether another thing to: say that a 
large number of its employees are not 
‘workmen and cannot therefore avail. of 
the benefits of the Act: andi so. the insti- 
tution ceases to be an industry. The test 
is not the predominant. number of em- 
ployees entitled to enjoy the benefits of 
the Act, The true test: ix the predomi- 
nant nature of the activity: In the case 
of the university or am educational insti- 
tution, the nature of the activity is; ex 
hypothesi, education which is a service 
to the community. Ergo, the: university 
is an industry. The error has: crept. in, 
if we-may say‘so with great. respect, in 
mixing up the numerical strengtir of the 
personnel with the nature. of the: activity: 

119. Secondly there are æ number of 
other activities of the University Ad- 
ministration, demonstrably industrial 
which are severable. although ancillary. 
to- the main cultural enterprise Forin- 
stance,-a university may heave a large 
printing press: as a separate but consi- 
derable establishment. It- may have a 
large fleet of transport buses with an 
army of running “staff.” It may have a 
tremendous administrative ‘strength. of 
officers and clerical’ cadres; It may have 
karamcharis of various hues, As the Cor- 
poration of Nagpur (AIR 1960) SC 675) 
has effectively ruled, these operations; 
viewed in severalty or collectively, may 
be treated as’ industry. It. would Ďe 
strange, indeed, if a university has. 50 
transport buses, hiring drivers, conduc- 
tors, cleaners. and: workshop technicians. 


_ How. are: ‘they to. be. denied the benefits 


of the ` ‘Act, especially: when. their work 
is separable from. academic teaching, 
merely because the buses are owned. by 
the same corporate’ personality?’ We find, 
with all deference, little force in this 
process of nullification: of the industrial 
character of the ppl 7s multi-form 
operations, 


120. The next. argument: - which has 
appealed ‘tothe Court.in -that case: is 
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that education develops the personality 
of the pupil and this process, if described 
as industry, sounds grotesque, We are 
unable to appreciate the force of this 
reasoning, if we may respectfully say 
so, It is true that our societal values as= 
sign a high place of honour to education, 
but how does it follow from this that 
education is not a service? The sequitur 
is not easily discernible. The pejorative 
assumption seems to be that ‘industry’ 
is something vulgar, inferior, disparag- 
ing and should not be allowed to sully 
the sanctified subject of education. In 
our view, industry is a noble term and 
embraces even the most sublime acti- 
vity. At any rate, in legal terminology 
located in the statutory definition it is 
not money-making, it is not lucre-lov- 
ing, it is not commercialising, it is not 
profit hunger. On the other hand, a team 
of painters who produce works of art 
and sell them or an orchestra group 
which travels and performs and makes 
money may be an industry if they em- 
ploy supportive staff of artistes or others, 
There is no degrading touch about ‘in- 
dustry’, especially in the light of 
Mahatma Gandhi’s dictum that ‘Work is 
Worship’. Indeed the colonial system of 
education, which divorced book learn- 
ing from manual work and‘ practical 
training has been responsible for the 
calamities in that field. For that very 
reason, Gandhiji and Dr. Zakir Hussain 
propagated basic education which used 
work as modus operandus for teaching. 
We have hardly any hesitation in re- 
garding education as an industry. 


121. The final ground accepted by the 
Court is that education is a mission and 
vocation, rather than a profession or trade 
or business. The most that ane can say is 
that this is an assertion which does not 
prove itself. Indeed, all life is a mission 
and a man without a mission is spiritu- 
ally still-born. The high mission of life 
fs the manifestation of the divinity al- 
ready in'man. To christen education as 
a mission even if true, is not to negate 
its being an industry. We have to look 
at educational activity from the angle of 
the Act, and so viewed the ingredients 
of education are fulfilled. Education is, 
therefore, an industry and nothing can 
stand in the way of that conclusion, 


122. It may well be said by realists 
in the cultural field that educational 
managements depend so much on govern- 
mental support and some of them charge 
such high fees that schools have become 


trade and managers merchants. Whether 
this will apply to universities or not, 
schools and colleges have been accused, 
at least in the private sector, of being 
tarnished with trade motives, < 

123. Let us trade romantics for reali- 
ties and see, With evening classes, cor- 
réspondence courses, admissions unlimit- 
ed, fees and government grants escalat- 
ing, and certificates and degrees for 
prices, education — legal, medical, tech- 
nological, school level or collegiate- 
education — is riskless trade for cultu- 
ral entrepreneurs and hapless nests of 
campus (industrial) unrest. Imaginary 
assumptions are experiments with un- 
truth. 


124. Our conclusion is that the Uni- 
versity of Delhi (AIR 1963 SC 1873) case 
was wrongly decided and that education 
can be and is, in its institutional form, 
an industry. 

Are Charitable Institutions Industries? 

125. Can charity be ‘industry’? This 
paradox can be unlocked only by exa- 
mining the nature of the activity of the 
charity, for there are charities and cha- 
rities. The grammar of labour law in 
a pluralist society . tells us that the 
worker is concerned with wages and 
conditions of service, the employer with 
output and economies and the commu- 
nity with peace, production and stream 
of supply. This complex of work, wealth 
and happiness, firmly grasped, will dis- 
solve the dilemma of the law bearing on 
charitable enterprises. Char=ty is free; 
industry is business. Then how? A lay 
look may scare; a legal look will see; a 
social look will see through a hiatus in- 
evitable in a sophisticated society with 
organizational diversity and motivational 
dexterity. 

125-A. If we mull over the major deci- 
sions, we get a hang of the basic struc- 
ture of ‘industry’ in its legal anatomy. 
Bedrocked on the groundnorms, we must 
analyse the elements of charitable eco- 
nomic enterprises; established and main- 
tained for satisfying human wants. 
Easily, three broad categories emerge; 
more may exist. The charitable element 
enlivens the operations at different 
levels in these patterns and the legal 
consequences are different, viewed from 
the angle of ‘industry’. For income-tax 
purposes, Trusts Act or company law 
or registration law or penal code re- 
quirements the examination will be dif- 
ferent. We are concerned with a benig- 
nant disposition towards workmen and 
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a trichotomy: of charitable enterprEes 
run for producing ‘and/or supplying 
goods: and services, organized systemati- 
cally and employing workmen, is sciemti- 
fic, ` 

126. The first is one where the enter- 


prise; like ary other, yields’ profits out 
they are siphoned off for altruistic >b- 
jects. The sezond is one where the -n- 
stitution makes no profit but hires the 
services of employees as in other =ke 


businesses but the goods and services, 
which are the output, are made avzil- 
able, at low or no cost, to the indigent 
needy who are priced out of the mar=et. 
The third is where the. establishmen- is 
oriented on a humane mission fulfilled 
by men who work, not because they are 
paid wages, but because they share zhe 
passion for the cause and derive job 
satisfaction from their contribution, The 
first two are industries, the third zot. 
What is the test of identity whereby 
these institutions with eleemosynary in- 
spiration fall or do not fall under the 
definition of industry? 


127. All industries are organized, zys- 
` tematic activity. Charitable adventures 
which do not possess this feature, of 
course, are not industries, Sporadic or 
fugitive strokes of charity do not ‘became 
industries. All three philanthropic enti- 
ties, we have itemised, fall for conside~ 
ration only if they involve co-operation 
between employers and employees to pro~ 
duce and/or supply goods and/or servi- 
ees. We assime, all three do. The zru- 
cial difference is over the. presence of 
charity in the quasi-~business nature of 
the activity. Shri Tarkunde, ‘based on 
Safdarjung, submits that, ex-hypothkesi, 
charity- frustrates commerciality and 
thereby deprives it of the character of 
- industry, 


128. It is common ground that the 
first category of charities is disqual fied 
for exemption. If a business is run ‘for 
production and/or supply of goods and 
services with an eye on profit, it is phain- 
ly an industry. The fact that the whole 
or substantiel part of the profits so e=rn~ 
ed is diverted for purely charitable vur- 
poses does not affect the nature of the 
economic activity which involves the 
co-operation of employer and empl«yee 
and results in the production of gzods 
and services. The workers are not zon- 
cerned abou: the destination of the ‘2:ro~ 
fits, They work and receive wages. Fhey 
are treated like any other workmex in 


‘any like ‘industry. All the features ož an - 
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industry, as spelt out. from the definition 
by the decisions of this Court, are fully 
present in these charitable businesses. In 
short, they are industries, The applicar 
tion of the income for philanthropic pur- 
poses, instead of filling private coffers, 
makes no difference either to the em- 
ployees or to the character of the acti- 
vities. Good samaritans can be clever 
industrialists. l 


129. The second species of charity is 
really an allotropic modification of the 
first. If a kind-hearted businessman or 
high-minded industrialist or service- 
minded operator hires employees like 
his non-philanthropic counter-parts and, 
in co-operation with them, produces and 
supplies goods or services to the lowly 
and the lost, the needy and the ailing 
without charging them any price or re- 
ceiving a mégligible return, people re- 
gard him as of charitable disposition and 
his enterprise as a charity. But then, sa 
far as the workmen are concerned, it 
boots little whether he makes available 
the products free to the poor. They con~ 
tribute labour in return for wages and 
conditions of service. For them the cha- 
ritable employer is exactly like a com- 
mercial-minded employer. Both exact. 
hard work, both pay similar wages, both 
treat them as human machine cogs and 
nothing more, The material difference 
between the commercial and the com- 
passionate employers is not with refer- 
ence to the workmen but with reference 
to the recipients of goods and services, 
Charity operates not vis-a-vis the work- 
men in which case they will be paying 
a liberal wage and generous extras with 
no prospect of strike. The ‘beneficiaries 
of the employer’s charity are the indi- 
gent consumers. Industrial law does not 
take note of such extraneous factors but 
regulates industrial relations between 
employers and employers, employers and 
workmen and workmen and workmen. 
From the point of view of the workmen 
there is no charity. For him charity 
must begin at home. From these strands 
of thought flows the conclusion that the 
second group may legitimately and le- 
gally be described as ‘industry. The 
fallacy in the contrary contention lies in 
shifting the focus from the worker and 
the industrial activity to the disposal of 
the end product. This law has- nothing 
to'do with that, The income-tax law may 
have, social opinion may have. i 


130. Some of the appellants may. fall 
under the second category just described. 
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While we are not investigating into the 
merits of those appeals, we may as well 
_ indicate, in .a general way, that* the 
Gandhi Ashram, - ‘which employs workers 
like spinners andiweavers and supplies 
cloth or other handicraft at concessional 
rates to.ne€dy rural consumers; may 
not qualify for. exemption, Even so, par- 
ticular incidents may have to be closely 
probed before pronouncing with a 
sion upon the nature of the activity. 
cotton or yarn is given free to ae. 
if charkhas are made available free for 
families, if fair price is paid for the net 
product and substantial charity thus 
benefits the spinners, weavers and ‘other 
handicraftmen, one ‘may have to look 
closely into the character öf the | enter- 
prise. If employees are hired and their 
services are rewarded by wages = ‘whe- 
ther on cottage industry or factory basis 
— the enterprises ‘become industries, 
even if some’ kind ‘of concession is shown 
and even if the motive and project may 
be to encourage and’ help poor families 
and find them employment. A compas- 
- sionate industrialist is nevertheless van 
industrialist. However, if raw'” material 
is made available “free: ‘and the - finished 
product is fully paid ‘for — tather ex- 
ceptional to imagine — thé” conclusion 
may be hesitant but for the fact that the 
integrated administrative, purchase, mar- 
keting, advertising and other functions 
are like in trade and’ business, This makes 
them industries, Noble objectives, ` pious 
purposes, spiritual foundations and ‘deve- 
lopmental projects aré no reason not to 
implicate these instittitions as ‘industries. 


131. We now- move. on to economic 
activities and occupations of an altruistic 
character falling under the - third cates 
gory. A 

132. The heart of, teas or business or 
analogous activity is ` organisation with 
an eye on competitive efficiency, by hir- 
ing employeés, systematising processes, 
produéing goods and ‘services needed by 
the community and ‘obtaining’ money’s 
worth of work’ from employees. If such 
be thé nature of operations and emplo- 
yer-employee relations which make an 
enterprise an industry, the motivation of 
the employer: in‘the'final disposal of:pro- 
ducts or profits is ` 
the activity is. patterned on a commer- 
cial basis, judged by what other similar 
undértakings and commercial _adventures 
do. To qualify for ‘exemption ` from the 
definition of industry’ in a case 
where there! are employers arid 


. imprint of commerciality. Special 


* immaterial, Inceed: 


ATR. 
employees: and.-. _ systematic activi- _ 
ties ~ and + producion ‘of -© goods 


and services, we need a totally different 
orientation,- organisation and method 
which will stamp on the enterprise, the 
em- 
phasis, im such cases, must: be placed on 
the central fact of : emplover-employee 
relations. If a philanthropic devotion is 
the basis for the charitable foundation 
or establishment, the institution is head- 
ed ‘by: one who whole-heartedly dedica- 
tes himself for the mission and pursues 
it with passion, attracts others into the 
institution, not for wages but for sharing 
in the cause and its fulfilment, then the 
undertaking is not ‘industrial’. Not that 
the présence of charitable impulse ex- 
tricates the institution from the .defini- 
tion in Sec. 2 ¢j)-but that there. is no 
economic relationship such. as is. found 
in trade. or ‘business between the head 
who employs and the: others who emoti- 
vely flock to render service. In one 
seise, there are no employers and em- 
ployees ‘but crusaders all. In another 
sense, there is no,wage basis for the. em- 
ployment but voluntary participation in 
the ‘production, inspired by lofty ideals 
and unmindful’ of remuneration, service 
conditions and the like. Supposing there 
is an Ashram or Order with a guru or 
other head, Let us further assume that 
there is a band of disciples, devotees or 
priestly subordinates in the Order, 
gathered together for ‘prayers, ascetic 
practices, bhajans, meditation and wor- 
ship. Supposing further, that outsiders 
are also invited daily or occasionally, to 
share in the spiritual proceedings, And, 
Tet us assume that all the inmates of the 
Ashram and members of the Order, in- 


. vitees, guests and other outside partici- 


pants are fed, accommodated and looked 
after by the ‘institution. In such a case, 
as often happens, the cooking and the 
cleaning, the bad-making and service, 
may often be done, at least substantially 
by the Ashramites themselves, They may 
chant in spiritual ecstasy even as mate- 
rial goods and services-are made and 
served, They may affectionately’ look’ 
after the guests, and all this they may 
do, not. for wages but for the chance to 
propitiate the Master, work ‘selflessly and 
acquire spiritual grace, It-may well be. 
that they may have surrendered their 
lucrative employment to coms into the 
holy institution. It may also be that they 
take some small pocket money from the 
donations or takings of the ‘institution. 
Nay more; there may be a fèw scaven~ 
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gers and servants, a part-time audor 
or accountant’ ‘employed on wages, If he 
substantial number of participants’ in 
making -available goods . and bae 
the substantive nature of the work, as 
distinguished from trivial items, is n- 
dered by voluntary wageless sishyas, wis 
impossible to: designate the institution as 
an industry,. notwithstanding a marg-nal 
few who are employed on a regular b=sis 
for hire. The reason is that in the eru- 
cial, substantial and substantive asp=cts 
of institutional life the nature of the re= 
lations between the participants is ren- 
industrial. Perhaps, when Mehatma Gan- 
dhi lived in Sabarmati, Aurobindo “had 
his hallowed silence in Pondicherry, the 
inmates belonged to this:.chastened brand. 
Even now, in many foundations, . centes, 
monasteries, holy’ orders and Ashram: in 
the East and in the West, spiritual =as- 
cination pulls men and women into the 
precincts arid they work tirelessly for 
the Maharishi or- Yogi or Swamiji and 
are not wage-earners in any sense of the 
term. Such people are*mot workmen and 
such institutions are-not industries ‘despite 
some menials and some professionals :n a 
vast complex being ‘hired: We. must vok 
at the predominant character of the ins- 
titution and. the nature of the relations 
resulting in the production of goods and 
services. Stray wage-earning employees 
do not shape. the soul of an a a 
into an industry. ae 

: 133. It now remains to makea - mrief 
survey of the precedents on. the paint. 
One case which is germane to the issué 
is Bombay Panjrapole, (1972) 1 SCR =02: 
(AIR 1971 SC 2422). A.bench of this 
Court considered the earlier .casetaw, 
including -` thev decisions of the 
Courts . bearing on humane acti-ties 
for the benefit of sick animals. Let tzere 
be no doub: that kindness to our domb 
brethren, especially. . invalids, . springs 
from the hizhest motives of fellow žel- 
ing. In the land of the Buddha and Gan- 
dhi no one dare argue to the contrary. So 
let: there be no mistaking our - compas- 
sionate attitude to. suffering, creatures. It 
is laudable and institutions dedicated to 
amelioration’ of conditions of animals 
deserve encouragement from the Siate 
and affluert philanthropists. But ‘these 
considerations have ne bearing on the 
crucial factors which invoke the applica- 
tion of the definition in the Act as al- 
_ready~set out elaborately by us. - “The 
manner in which the activity in queszion 
“is organised or arranged, the condition 
of the co-operation between the empleyer 
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and thet employee: necessary forits suc- 
cess .and its. object to render material 
service to the’ community” is a pivotal 
factor in the activity-oriented test of an 
‘industry.’ The compassionate motive and 
the charitable inspiration are noble but 
extraneous. Indééd, -medical relief for 
human - beings made - available free by 
regular- hospitals, run by Government or 
philanthropists, ‘employing doctors and 
supportive staff and business-like terms, 
may not qualify for exemption from in- 
dustry. Service to animals cannot be on 
a higher footing than. service to humans. 
Nor “is. “it possible ‘to. contend ‘that love 
of animals is religious or spiritual any 
more than: love of -human-beings is. A 
panjrapole is'no church, mosque or tem- 
ple: Therefore, without going. into the 
dairying aspects, income and expenditure 
and other features of Bombay “Panjra- 


‘pole, one may hold that the institution 


is an industry. After all,- the employees 
are engaged on ordinary economic terms 
and with. conditions of service as in other 
business institiitions and the activities also 
have organisational ‘comparability .to other 
profit-making dairies or Panjrapoles. 
What is different is the charitable object. 
What -is common is thei.. nature of the 
employer-employée ` relations, The con- 
clusion, notwithstanding’: the humanita- 
rian overtones, is that such organisations 
are also industries. Of course, in Bom- 
bay Panjrapole the ‘same:conclusion was 
reached but on different: and, to some 
extent: faulty. reasoning. For the assump+ 
tion: in the: judgment of Mitter J.; 
is that if the income were mostly from 
donations and the treatment of animals 
were free, perhaps such charity, be it a 
hospital for’ humens or animals, . may 
not be an industry. We agree with the 
holding. not because Panjrapoles have 
commercial motives but because, despite 
compassionate’ . objectives, they.. share 
business-like’ -oriéntation and operation. 
In this view, section - 2 (j) applies,- 


1:134.. We may: ' procéed: to consider the 
applicability of Sec, 2 (j) to institutions 
whose objectives and ‘activities cover 
the research field in a significant way. 
This has been the -bone of contention in 
afew cases in the past and is one of the 
appeals argued at considerable length 
and with considerable force by Shri Tar- 
kunde who has: presented a panoramic 
view of the entire subject in his detailed 
submissions. An earlier decision of this 
Court, The: Ahmedabad Textile Industries 
Research - Association’. case 1961 (2) 
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SCR 480: 
' the view that even research institutes 
are roped in by the definition but later 
judicial thinking ait the High Court and 
Supreme Court levels has leaned more 
in favour of exemption where profit- 
motive has been absent. The Kurji Holy 
Family Hospital was held not to be an 
industry because it was a non-profit- 
making body and, its work was in the 
nature of training, research and  tréat~ 
ment, 1971 (1) SCR 177: (AIR 1970 SC 
1407). Likewise in Dhanrajgiriji Hospital 
v. Workmen (AIR 1975 SC 2032), a bench 
of this Court held that the charitable 
trust which ran a hospital and served 
research purposes and training of nurses, 
was not an industry. The High Courts 
of Madras and Kerala have also held 
that research institutes such as the Pas- 
teur Institute, the C. S. I, R. and the 
Central Plantation” 
titute are not industries. The basic deci- 
sion which has gone against the Ahmeda- 


bad Textile case is the Safdarjung case. 


We may briefly examine the rival view- 
points, although in substance we have 
already stated the correct principle. The 
view that commends itself to us is plain- 
ly in reversal of the ratio of Safdarjung 
which has been wrongly decided, if we 
may say so with great respect, 


Research 


135. Does, research 
ration between employer and em- 
ployee? It does, The employer is the 
institution, the employees are the scien- 
tists, para-scientists and other personnel. 
Is scientific research service? Undoubted- 
ly it is. Its discoveries are valuable çon- 
tributions to the wealth of the nation. 
Such discoveries may be sold for a heavy 
price in the industrial or other markets. 
Technology has to be paid for and tech- 
nological inventions and innovations may 
be patented and sold. In our scientific 
and technological age nothing has more 
cash value, as intangible goods and in- 
valuable services, than discoveries. For 
instance, the discoveries of Thomas Alva 
Edison made him fabulously rich. It Nas 
been said that his brain had the highest 
cash value in history for he, made the 
world vibrate with the miraculous dis~ 
covery of recorded sound, Unlike most 
inventors, he did not have to wait 
to get his reward in heaven; he received 
it munificently on this gratified and 
grateful earth, thanks to conversion of 
his inventions into. money aplenty. Re- 
search ‘benefits industry. - Even though 


involve collabo- 


Crops Research Ins-. 


AIR: 


a research institute may be a separate 
entity disconnected from the many in- 
dustries which funded the institute it- 
self, it can be regarded as ‘an organisa- 
tion. propelled by systematic activity, 
modelled on co-operation between em-- 
ployer and employee and calculateq to 
throw up discoveries and inventions and- 
useful solutions which benefit individual 
industries and the nation ir terms of 
goods and services and wealth. It follows 
that research institutes, albeit run with- 
out profit-motive, are industries, 

136. True Shri Tarkunde is right if 
Safdarjung (AIR 1970 SC 14C¢7) is rightly 
decided. The concluding portions of that 
decision proceed on the footing that re- 
search and training have an 2xclusionary 
effect. That reasoning, as we have al- 
ready expounded, hardly has our appro- 
val. . 

Clubs : 

137. Are clubs industries? The 
wide words used in Sec. 2 (2) if applied 
without rational limitations, may cover 
every bilateral - activity even spiritual, 
religious, domestic, conjugal, pleasurable 
or political, But functional circumscrip- 
tions spring from the subject-matter and 
other cognate considerations already set 
out early in this judgment. Industrial 
law, any law, may insanely run amok if 
limitless lexical liberality were to inflate 
expressions into bursting point or proli- 
ferate odd judicial arrows which at ran-. 
dom sent, hit many an irrelevant mark 
the legislative archer never mé€ant.. To 
read down words to yield relevant sense 
is a Pragmatic art, if care is taken to 
eschew subjective projections masked as 
judicial processes. The true test, as we 
apprehend from the economic - history 
and functional philosophy of the Act, is 
based on the pathology of incustrial fric- 
tion and explosion impeding community 
production and consumption and im- 
perilling peace and. welfare. This social 
pathology arises from the exploitative 
potential latent in organized employer- 
employee relations, So, where the dicho-~ 
tomy of employer and workmen in the 
process of material production is present, 
the service of economic friction and reed 
for conflict resolution show up. The Act 
is meant to obviate such confrontation 
and ‘industry’ cannot functionally and 
defunctionally exceed this cbject. The 
question is whether in a club situation — 
or or a co-operative or even & monastery 
situation, for that matter — a dispute 
potential of the nature suggested exists. 
If it does, it is an industry, since the. 
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basic elements are satisfied. If prodve- 
tive co-operation between employer azd 
employee is necessary, conflict betwe=n 
them is on the cards, be it a social clu, 
mutual benefit society, pinjarapole, pub- 


lic service or professional office. Test=d . 


on this touchstone, most clubs will fl 
to.qualify for exemption. For clubs — 
gentlemen’s clubs, Proprietary clubs, sef- 
vice clubs, investment clubs, sports clubs, 
art clubs, military clubs or otk=r 
brands of recreational 
— when x-rayed from the ìh- 
dustrial angle, project a picture »n 
the screen typical of employers hiring 
employees for wages for rendering ser- 
vices and/or supplying goods on a sys- 
tematic basis at specified hours. There is 
a co-operation, the club management 
providing the capital, the. raw material, 
the appliances and auxiliaries. and 131€ 
cooks, waiters, bell boys, pickers, War 
- maids or other servants making availa@-le 
enjoyable eats,. pleasures and other p=- 
missible services for price paid by way 
of subscriptions or bills charged. The 
club life, the warm company, the enrica- 
ment of the spirits and freshening of he 
mind are there. But these blessings Jo 
not contradict the. co-existence of an 
‘industry’ in the technical sense. Evan 
tea-tasters, hired for high wages, or ccm- 
mercial art troupes or games teams re- 
munerated fantastically, enjoy compa y; 
taste, travel and gamés; but, elementa_y, 
they are workmen with employers abeve 
and together constitute- not merely =n- 
tertainment groups but industries un=er 
the Act. The protean hues of human or- 
ganization project delightfully differant 
designs depending upon the legal pram 
and the filtering process used. No me 
ean deny the cultural value of club life; 
neither can anyone blink at the legal 
result of the organization, . - 


138. The only ground to extricate 
clubs from the coils of industrial -aw 
(except specific statutory provision) is 
absence of ~-employer-employee 20- 
operation on the familiar luring-firng 
pattern. Before we explain this poss-ole 
exemption and it applies to many clubs 
at the poorer levels of society we must 
meet another submission made by ccan- 
sel. Clubs are exclusive; they cater to 
needs and pleasures of members, no of 
the community as such and this latter 
feature salvages them from the clutches 
of industrial regulation. We do not agree. 
Clubs are open to the public for’ m=m- 
bership subject to ‘their own ‘bye-laws 


associaticas. 


and rules. But any member of the com- 
munity complying. with those conditions 
and waiting for his turn has a reasonable 
chance of membership. Even the world’s 
summit club — the United Nations has 
cosmic membership subject to vetoes, 
qualifications, voting and what not. What 
we mean is that a club is not a limited 
partnership but formed from the com- 
munity.. Moreover, even the most exclu- 
sive clubs of imperial vintage and class 
snobbery admit members’ guests who aré 
not specific souls but come from the un- 
defused community or -part of a commu- 
nity, Clubs, speaking generally are social 
institutions enlivening community life 
and are the fresh breath of relaxation 
in a faded society. They serve a section 
and answer the doubtful test of serving 
the community. They are industry, 


139. We have adverted to a possible 
category of clubs and associations which 
may swim out of the industrial pool — 
we mean self-serving clubs, societies or 
groups or associations. Less fashionable 
but more numerous in a poor, populous, 
culturally hungry country with democra- 
tic urges and youthful vigour is this 
species. Lest there should be a rush by 
the clubs we have considered and dis- 
missed to get into this proletarian brood, 
if we may -so describe them to identify, 
not at all to be pejorative, — we must 
elucidate, ` 

140. It is a common phenomenon in 
parts of our country that workers, hari- 
jans, student youth at the lower rungs 
of the socio-economic ladder, weaker 
sections like women and low-income 
groups, quench their cultural thirst by 
forming gregarious organisations mainly 
for recreation. A few books and maga- 
zines, a manuscript house magazine con- 
tributed by and circulated among mem- 
bers, a football or volley ball game in 
the evening — not golf, billiards or 
other expensive games — a music of 
drama group, an annual’ day, a com- 
petition and pretty little prizes and 
family get-together and even organizing 
occasional meetings inviting V. I, Ps. — 
these tiny yet lucent cultural bulls dot 
our proletarian cheerlessness, And these 
hopeful organisms, if fostered, give a 
mass spread for our national awakening 
for those for whom no developmental 
bells yet toll. : 

141. Even these peoples organs can- 
not be non-industries unless one strict 
condition is fulfilled. They should be 
— and usually are — self-serving. They 
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are poor men’s clubs without the where- 
withal of a Gymkhana (AIR 1968 SC 
554) or C. C. L, (AIR 1969 SC 276) which 
reacted this court for adjudication, In- 
deed, they rarely reach a court being 
easily priced. out of our expensive judi- 
cial market: These self-service clubs d> 


not have hired employees’ to cook | oc. 


serve, to pick or! chase. balls, to tie. ud 
nets or arrange the. cards table, the bil- 
liards table, the bar and ‘the bath or dd 
those elaborate . business . management 
chores of- the well-run city or country 
clubs. The members come and arrange 
things for ‘themselves.’ The secretary, 
an elected member, keeps the key. Thos2 
interested in particular pursuits organize 
those. terms themselves’ Even the small 
accounts or clerical:items are maintained 
by one member or. other. On special 
evenings all contribute efforts to make a 
good show, excursion, joy picnic.or an- 
niversary celebration. . The dynamic as- 
pect is self-service. In such an institu- 
tion, a part-time . sweeper or scavenger 
or ‘multi-purpose » ‘attendant may somé- 
times exist, He may be an employee 
This marginal element does ‘not trans- 
form a little association, into an industry. 
We have projected . an imprecise , ‘profile 
and there may be minor. variations. ; The 
central trust, of our proposition is. ‘that 
if a club or other like collectivity has a 
basic and dominant self-service , mecha- 
nism. a, modicum ‘of employees ` at. the 
periphery will not metamorphose it’ ïn- 
to a conventional | club ` whose verve and 


_ virtue are taken care of by paid staff, 


and the members’ role is to enjoy. “The 
small man’s Nehru Club, Gandhi Gran- 
thasala, Anna’ Manram, Netaji Youth 
Centre, Brother Music Club, Muslim 
Sports Club and like organs often named 
after natural’ or ‘provincial heroes and 
manned by’ members themselves as con- 
trasted with the :upper brackets Gym- 
khana Club, Cosmopolitan Club, Cricket 
Club of India, National Sports Club of 
India whose badge is pleasure paid for 
and provided through skilled or semi- 
. Skilled catering ‘staff We do not deal 
with hundred per cent social service club& 
which meet’, once in a way, hire’a whole 
evening in some hotel, have no regular 
staff and devote their energies and re- 
sources also to social service projects, 
There are many brands and we need. not 
deal with every one. Only if they answer 
the test laid- down.’ amaively ji they 

qualify. 

142. The leading cases on the point 
are Gymkhana (AIR 1968 SC 554) and 


„Hidayatullah. "C. J, vin Gymkhana: 


ALR. 


C. C. I. (AIR 1969 SC 276). We must deal 
with them before. we conclude on this 
topic.” 

"143. ‘The Madras Gymkhana. Club 
(ATR 1968 SC 554), a blue-blooded, mem~ 
bers’ club, has the socialite cream of the 
city on its rolls. It offers choice ‘facilities 
for golf, tennis and~ billiards, . arranges 
dances, ‘dinners -and refreshments, en~ 
tertains and accommodates guests. ` and 
conducts. tournaments for members and 
non-members. These- are all activities | 
richly charged with: pleasurable service, 
For fulfilment of these’ gbjécts the club 
employs officers, caterers, and others on 
reasonable salaries, - Does this club bes 
come an industry? The -lebel: matters 
little; the substance is the thing. A‘ night 
club for priced nocturnal sex is a: lasci- 
vious industry.’ But a literary `“ club, 
meeting: weekly to read -or discuss poetry, 
hiring. a- venue and running ‘solely © by 
the self-help of me participants, is not, 
rule 
that the ‘club was not “an ‘industry.’ 
Reason? ‘An industry is thus: said to in- 
võlve cooperation between” employer and 
employees for the’ object af. satisfying + 


material htiman needs but not for. oneself 


nor for pleasure nor necessarily for: pro- 


fit (At pp. 564; 565° of AIR SC) > 


“EES is not of any , consequence . that. , 


there is no profit motive because that is 
considered immaterial. It is also true that 
the affairs of the club are organised in 
the way business is organised, and that 
there is production of material and other 
services and in a, limited way produc- 
tion of material ` goods mainly, in the 
catering department. But ‘these; circum- 
stances are not truly representative in 
the case of the club because the services 
are to the members themselves for their 
own pleasure and amusement and. the 
material goods are for their consump- 
tion. In other words, the club exists 
for its members, No doubt occasionally 
strangers also take benefit from its ser- 
vices but. they can only do So on invi- 
tation of. members. No one outside the 
list .of members has the advantage of 
these’ services as of right. Nor can 
these privileges ibe , bought. In fact 
they .are available only ‘to members or 
through members, 


- If today the dub were to stop entry 
of outsiders, no essential change in its 
charactér vis-a-vis the members would 
take place. In other ‘words, the cireum- 
stances that guests are admitted is ir- 
relevant to determine if the club is an 
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industry.. Even .with the admission- of 
guests being open the, club. remains, fhe 
same, that is to say,-a member's s€f- 
serving institution... No doubt: the mazz- 
rial needs or wants of a section of the 
community is catered for but that is mot 
enough. This must. be ‘done as part of 
trade or business or as- an undertaking 
analogous to trade or business. This ee- 
ment, is completely missing in amembe-s’ 
club”; i f Da ti: 

144. Why is the ¢lub not an indzs- 
try? It involves co-operation of “em~ 
ployer and employees, organised like in 
a trade and calculated to supply pleas- 
rable utilities to members and others. 
The learned Judge agrees that ‘the mate- 
rial needs or wants of a section-Jof mne 
community is ‘catered for but that is zot 
enough, This must be done as part of 
trade or business’ or as an uftidertak ag 
analogous to trade or business. This Æe- 
ment is completely missing in a members’ 
club.’ ~ et Sea o’ 

145. ‘This element’? What element 
makes it analogous to trade? Pr-fit 
motive? No, says the learned judge, Ee- 
cause it is a self-serving institution? Y=s? 
Not at all. For, if it is“self-service then 
why the expensive establishment and saff 
with high salary bills? It is plain as dzy- 
light that the club: members do nothmg 
to produce the goods or services. They 
are rendered’ by employees who wrk 
for wages. The members merely enjoy 
club life, the -geniality ‘of company and 
exhilarating camaraderie, to the accen- 
paniment of dinners, dances, games’ and 
thrills: The ‘reason’ one may discover is 
that it is a members’ club in the sexse 
that ‘the club belongs to members or 
the time being on its list of members’ 
and that is what matters.. Those memt=rs 
can deal: with the club as they le: 
Therefore, the club is identified with its 
members at a given point of time, Tus 
it cannot be said that the club has an 
existence apart from the members,’ 

146. We are intrigued by this reason, 
The ingredients necessary for an ingus- 


try are present here and yet it is deela-. 


red a non-industry because the club þe- 
longs to members only. A company be~ 
longs to the shareholders only; a co-ape- 
rative belongs to the -members .only a 
firm. of exptrts belongs to the partr2rs 
only. And yet, if. they employ workmen 
with whose co-operation goods and sər- 
vices are made available to a section of 
the communizy and the. operations =re 
organised in the manner typical of busi~. 
ness method and, organisation, the. œn- 


clusion is irresistible that an ‘industry’ 
emerges. Likewise, the members of ‘a 
club may own the-. institution and þe- 
come the employers for that. reason. Tt.is 
transcendental logic to jettison the infe- 
rence of. an ‘industry’ from such a fac- 
tual situation on the ingenious plea that 
a club ‘belongs tg members for the time 
being and: that is what matters’. We. are 
inclined to think that that just: does not 
matter. The Gymkhana. case (AIR 1968 
SC 554), we respectfully hold, is. wrongly 
decided.. - . 

-147. . The Cricket Club ‘of India 1969 
(1) SCR 600:. (AIR 1969 SC 276) stands 
in a worse position. It is a huge under- 
taking with activities wide-ranging, with 
big budgets, army of staff and profit- 
making adventures.. Indeed, the members 
share in the gains of these adventures 
by getting money's'worth. by cheaper ac- 
commodation, free or low priced tickets 
for entertainment and concessional re- 
freshments; and yet Bhargava J. speak- 
ing for the Court held this. mammoth 
industry a non-industry. Why? Is the 
promotion of sports and games by itself 
a legal reason for excluding the organi- 
sation from the. category of industries: if 
all. the. necessary ingredients are pre- 
sent? Js the fact that the residential faci- 
lity is exclusive for. members an exemp- 
tive factor? Do not the members shere in 
the profits through the invisible process 
of lower charges? When all these services 
are -rendered by hired employees, how 
can the nature of the activity be de- 
scribed as self-service, without taking 
liberty with reality? A number of utili- 
ties which have money’s worth, are de- 
rived by the members. An indefinite sec- 
tion of the community entering as the 
guests of the members also share in these 
services. The testimony: of the activities. 
can leave none in doubt that this colos- 
sal ‘club’ is a vibrant collective under- 
taking which offers goods and services. to 
a section of the community for payment 
and there is co-operation between em- 
ployer and employees in this project. 
The plea of non-industry is unpresent- 
able and exclusion is possible only - by 
straining law to snapping point to sal- 
vage a certain class of socialite establish- 
ments. Presbyter is only priest writ. Large: 
Club is industry manu brevi . 
Co-operatives 

Co-operative societies ordinarily’ can- 
not, we feel, fall ` outside Section 2 
(j). After all, the society, a legal 
person, is the employer. The mem- 
bers and/or others . are ‘employees and: 
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the activity partakes of the nature 
of trade. Merely because Co-operative 
enterprises deserve State encouragement 
the definition cannot be distorted. Even 
if the society is worked by the members 
only, the entity (save where they are 
few and self-serving) is an industry be- 
cause the member-workers are paid 
wages and there can be disputes about 
rates and different scales of wages 
among the categories i.e. workers and 
workers or between workers and emplo- 
yer. These societies— credit societies, 
marketing co-operatives; producers’ or 
consumers’ societies or apex societies — 
ere industries, 

148. Do credit unions, organised on a 
co-operative basis, scale the definitional 
walls of industry? They do. The judg- 
ment of the Australian High Court in 
The Queen v. Marshall; Ex Parte Fede- 
rated Clerks Union of Australia, (1975 
(132) CLR 595) helps reach this conclu- 
sion. There, a credit union, . which was 
a co-operative association which. pooled 
the savings of small people and made 
loans to its members at low interest, was 
considered from the point of view of in- 
dustry. Admittedly, they were credit 
unions incorporated as co-operative so- 
cieties and the thinking of Mason J. was 
that such institutions were industrial 
in character. The industrial mechanism 
of society according to Starke J. in- 
cluded 

“all those bodies ‘of men associated, in 
various degrees of competition and co- 
operation, to win their living by provid- 
ing the community with some service 
which it requires’,” 

Mason J. went a step further to hold 
that even if such credit unions were an 


adjunct of industry, they could be re- 
garded as industry. 
149. It is enough, therefore, if the 


activities carried on by credit unions can 
accurately be described as incidental to 
industry or to the organized production, 
transportation or distribution of commo- 
dities or other forms of material wealth. 
To our minds the evidence admits of no 
doubt that the activities of credit unions 
are incidental in this sense, 

150. This was sufficient, in his view, 
to conclude that credit unions constitut- 
€d an industry under an Act which has 
resemblance tọ our own, In our view, 
therefore, societies are industries. 


The Safdarjung Hospital case (AIR 1970- 


SC 1407). 


151. A sharp bend in the course of. 


‘the law came when: Safdarjung. (AIR 


ALR. - 


1970 SC 1407) was decided. The present 
reference has come from that landmark 
case, and, necessarily, it claims our close 
attention. Even so, no lengthy discussion 
is called for, because the connotation of 
‘industry’ has already been given by wus 
at sufficient length to demarcate cut de- 
viation from the decision in Safdarjung. 


152. Hidayatullah, C€. J. considered 
the facts of the appeals, clubbed together 
there and held that all the three insti- 
tutions in the bunch of appeals were not 
industries. Abbreviated reasons were 
given for the holding in regard to each 
institution, which we may extract for 
precise understanding: 

“It is obvious that Safdarjung Hospi- 
tal is not embarked on an economic acti- 
vity which can be said to be analogous 
to trade or business, There is no evidence 
that it is more than a place where per- 
sons can get treated. This is a part of tha 
functions of Government and the Hos- 
pital is run as a Department of Govern- 
ment. It cannot, therefore, be said to be 
an industry. The Tuberculosis Hospital 
is not an independent institution. It is a 
part of the Tuberculosis Association of 
India. The hospital is wholly charitable 
and is a research institute. The dominant 
purpose of the hospital is r2search and 
training, ‘but as research and training 
cannot be given without beds in a hospi- 
tal, the hospital is run. Treatment is thus 
a part of research and training. In these 
circumstances the Tuberculosis Hospital 
cannot be described as industry, 

The objects of the Kurji Holy Family 
Hospital are entirely charitable. It car- 
ries on work of training, research and 
treatment. Its income is mostly from 
donations and distribution of surplus as 
profit is prohibited. It is, therefore, clear 
that it is not an industry as laid down 
in the Act.” 

153. Even a cursory glance makes it = 
plain that the learned Judge took the 
view that a place of treatment of pati- 
ents, run as a department of- govern- 
ment, was not an industry because it was 
a part of the functions of the governs 
ment. We cannot possibly agree that run- 
ning a hospital, which is a welfare acti- 
vity and not a sovereign function, can- 
not be an industry. Likewise, dealing - 
with the Tuberculosis Hospital case, the 
learned Judge held that the hospital was 
wholly charitable and also was a re- 
search institute. Primarily, it was an in~ 
stitution for research: and: training. 
Therefore, the Court concluded, the in- 


s 


1978 
stitution could not be described as łn- 


dustry. Non sequitur. Hospital faciliy, 
research products and training services 


are surely services and hence industry. 

- It is difficult to agree that a hospital is 
not an industry. In the third case ine 
same factors plus the prohibition of po- 
fit are relied on by the Court. We find 
it difficult to hold that absence of prodt, 
or functions of training and  resear=h, 
take the institution out of the scope >f 
. industry. 


154. Although the facts of the thr2e 
appeals considered in Safdarjung (AIR 
1970 SC 1407) related only to hospitels 
with research and training componext, 
the Bench went extensively into a sur- 
vey of the eerlier precedents and crys- 
tallisation of criteria for designating i1- 
dustries, After stating that trade and 
business have a wide connotation. Hica- 
yatullah, C. J., took the view that- p>- 
fessions must ‘be excluded from tke 
ambit of industry: 

“A profession ordinarily is an occupa- 
tion requiring intellectual skill, often 
coupled with manual skill. Thus a tea- 
cher uses purely intellectual skill, wh-ie 
a painter uses both. In any event, thzy 
are not engaged in an occupation =n 
which employers and employees co-op®- 
rate in the production or sale of corm- 

‘ modities or arrangement for their præ- 
duction or sale or distribution and their 
~gervices cannot be described as mater:al 
service”. 

155. We ar2 unable to agree wih 
this rationale, It is difficult to understand 


why a school or a painting institute. or , 


a studio which uses the services of erm- 
ployees and renders the service to tre 
community cannot be regarded as an ia- 
dustry. What is more baffling is the sub- 
sequent string of reasons presented ty 
the learned Judge: 

“What is meant by ‘material services’ 
needs some explanation too. Material sez- 
vices are not services which depend 
wholly or largely upon the contributien 
of professional knowledge, skill or de=- 
terity for the production of a result. 
Such services being given individually 
and by individuals are services no dout 
but not material services. Even an esta- 
lishment whera many such operate caz- 
not be said to convert their profession=1 
services into material services. Materizl 
services involve an activity carried ca 
through co-operation between employes 
and. employees to provide the comme- 
nity with- fhe use of something such «45 
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electric. - power; water, transportation, 
mail delivery, telephonés and the like,” 
In providing these services there may be 
employment of trained men and even” 
professional men, but the emphasis is 
not on what these men do but upon the 
productivity of a service organised as an 
industry and commercially valuable. 
Thus the services of professional men 
involving ‘benefit to individuals accord- 
ing to their needs, such as doctors, tea- 
chers, lawyers, solicitors etc., are easily 
distinguishable from an activity such as 
transport service, The latter is of a com- 
mercial character in which something is 
brought into existence quite apart from 
the benefit to particular individuals, It 
is the production of this something which 
is described as the production of mate- 
rial services,” 

156. With the greatest respect to the 
learned Chief Justice, the arguments 
strung together in this paragraph are 
too numerous and subtle for us to im- 
bibe. It is transcendental to define mate- 
rial services as excluding professional 
services, We have explained this position 
at some length elsewhere in this judg~ 
ment and do not feel the need to repeat, 
Nor are we convinced that Gymkhana 
(AIR 1968 SC 554) and Cricket Club of 
India (AIR 1969 SC 276) are correctly 
decided. The learned Judge placed accent 
on the non-profit making members’ club 
as being outside the pale of trade or in- 
dustry. We demur to this proposition. 

157. Another intriguing reasoning in 
the judgment is that the Court has stated 

“it is not necessary that there must be 
a profit motive but the enterprises must 
be analogous to trade or business in a 
commercial sense,” . 

However, somewhat contrary to this 
reasoning we find, in the concluding part 
of the judgment, emphasis on the non- 
profit making aspect of the institutions. 
Equally puzzling is the reference to 
“commercial sense” what precisely does 
this expression meen? It is interesting to 
note that the word ‘commercial’ has 
more than one semantic shade. If it 
means profit-making, the reasoning is 
self-contradictory. If it merely means 
a commercial pattern of organisation, of 
hiring and firing employees, of indicating 





the nature of employer-employee rela- 
tion as in trade or commercial 
house, then the activity-oriented 
approach is the correct one. On 


that footing, the conclusions reached in 
that case do- not follow. As a matter of 
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fact, Hidayatullah, C. J., had in Gym- 
khana (AIR 1968 SC 554) turned down 
the test of commerciality: 


activity......... This requires co-operation 
in some form between employers and 
workmen and the result is directly th? 


product of this association but not neces+ 


sarily commercial.” 

Indeed, while dealing with the reasoning 
in Hospital Mazdoor Sabha (AIR 1960 SC 
610) he observes: 

‘if a hospital, nursing home or a dis- 

pensary is run as a business, in a com- 
mercial way, there may be found ele- 
ments of an industry there.” 
This facet suggests either profit motive, 
which has been expressly negatived in 
the very case, or commercial-type of 
activity, regardless of profit, which af- 
firms the test which we have accepted, 
namely, that there must be employer- 
employee relations more or less on the 
pattern of trade or business. All that we 
can say is that there are different strands 
of reasoning in the judgment which are 
somewhat difficult to reconcile. Of course, 
-when the learned Judge states that the 
use of the first schedule to the Act de- 
pends on the condition precedent of the 
existence of an industry, we agree. But, 
that by itself does not mean that a hos- 
pital cannot be regarded as an industry, 
profit or no profit, research or no rē- 
search. We have adduced enough reasors 
in the various portions of this judgment 
to ragard hospitals, research institutiors 
and training centres as valuable mate- 
tial services to the community, qualify- 
ing for coming within S. 2 (j). We must 
plainly state that vis-a-vis hospitals, Saf- 
darjung (AIR 1970 SC 1407) was wrong 
and Hospital Mazdoor Sabha was right. 

158, Because of the problems of re- 
conciliation of apparently contradictory 
strands of reasoning in Safdarjung (AIR 
1970 SC 1407) we find subsequent cases 
of this Court striking different notes. In 
fact, one ‘of us (Bhagwati J.) in Indian 
Standards Institution, 1976 (2) SCR 138: 
(ATE 1976 SC 145) referred, even at the 
opening, to the baffling, perplexing ques- 
tion which judicial ventures had not 
solved. We fully endorse the observe~ 
tions of the Court in LSI. (at pp. 159, 
151 of AIR SC): 

“So infinitely varied and many-sided 
is human activity and with the incredi- 
ble growth and progress in all branches 
of knowledge end ever widening areas 
of experience at all levels, it is becom- 


A.J. R. 


ing so diversified andı expanding. in. so 
many directions: hitherto. unthought: of, 
that no rigid and doctrinaire approach 
can be adopted im considering this: ques= 
tion. . Such an approach would: fail to 


, measure up. to the needs: cf the: growing 


welfare State which is; constantly engag- 
ed in undertaking new and varied acti- 
vities, as. part. of its; social welfare policy: 
The concept of industry, which is: intend: 
ed to be a convenient and. effective tool 
in the hands of industrial adjudication 
for bringing, about. industriel peace and 
harmony, would’ Tose its capacity for ad- 
justment and change. It. weuld: be. petri 
fied and robbed! of its. dynamic content. 
The Court should, therefore, so far as 
possible, avoid’ formulating or adopting 
genéralisations. and esitate to cast. the 
concépt of industry in. a narrow rigid 
mould which would not permit of ex: 
pansion as and when necessity arises. 
Only some working principles may be 
evolved which would furnish guidance ih 
determining what are the attributes or 
characteristics which would ordinarily 
indicate. that an undertaking is analogous 
to trade or business.” 


159. Our endeavour in this decisior 
is to provide suck working principles: 
This Court, within a few years of’ the 
enactment of the salutary statute; ex- 
plained the benign sweep of industry’ 
in Banerji (AIR 1953 SC 58) which: serv- 
ed: as: beacon in later years — Ahmeda- 
bad Textile Research (AIR 1961 SC 484} 
acted on it, Hospital! Mazdoor Sabha (ATR 
1960: SC: 610): and Nagpur Corporatiomr 
(ATR, 1960, SC 675); marched in its sheem 
The law shed steady light on industrial. 
inter-relations; and the country’s tribu- 
nals and. courts: settl2d down to evolve æ 
progressive labour jurisprutence; bury- 
ing the bad memories of laissez faire 
and bitter struggles in this: field! and 
nourishing new sprouts of legality:. terti- 
lised by the seminal ratio im Banerji.. 
Indeed, every great judgment is not 
merely an adjudication of an existing: 
lis but. an. appeal acdressed by: the: pre- 
sent. to the emerging: future. And here 
the future responded, harmonising with. 
the humanscape: hopefully, projected by 
Part. IV of the Constituticn. . But the 
drama: of. a netion’s life; especially: wher 
it confronts. die-hard. forces.. develops si- 
tuations of imbroglio and, tendencies. to 
back-track. And Law quiobles. where 
Life wobbles. Judges only read: signs: 
and translate symbecls. im the: national: 
sky. Se ensued: an. era of islands of ex- 
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«ception. dredged up by judicial process. 
Great clubs were privileged out, liberal 
‘professions swam to safety, , educational 
institutions, wast and small, -were helped 
out, divers charities, disinclined to be 
charitable to their own weaker workmé=n, 
made pious pleas and philanthropic , ap- 
peals to be extricated. A procession of 
decisions — Solicitors’ case (AIR 1952 
SC 1080), University of Delhi (ATR 1353 
SC 1873), Gymkhana Club (AIR 1968 SC 
554), Cricket Club of India. (AIR 1£39 
SC 276), Chartered Accountants (1965-1 
LLJ 567): (AIR 1963 Cal 310) (Cal) ci- 
maxed by Safdarjung (AIR 1970 SC 
3407) carved out sanctuaries. The six- 
member ‘bench, the largest which sat on 
this court conceptually to. reconstrmct 
‘industry’, affirmed and reversed, held 
profit ‘motive irrelevant ‘but upheld cka- 
titdble service as exemptive, and in fts 
“lights and shadows, judicial thinking te- 
‘came ambivalent and industrial jurispra< 
‘dence ‘landed ‘itself in a legal quagmicxe. 
Pinjrapoles sought salvation and suz- 
ceeded ‘in principle (Bombay Pinjrapol=), 
Chambers of Commerce fought and fal- 


ed, hospitals battled to victory (Dhan- 
rajgirji Hospital) (ATR 1975 SC 2035), - 


standards ‘institute made a vain bid =o 
«extricate (IST. case) (ATR 1976 SC 142), 
research ‘institutes, at.ithe High Court 
devel, waged and won non-industry sta- 
tus in Madras and Kerala. The murzy 
legal sky paralysed tribunals and cours 
and’ administrations, and then came, in 
consequence, this reference to a larger 
bench of :seven Judges. 

160. Banerji (ATR 1953 SC 58) amp- 
fied by Corporation of Nagpur (AIR 19=0 
SC 675), in effect met with its Waterleo 
in Safdarjung (AIR 1970 SC 1407), Bat 
in this latter case two voices could ce 
cheard and subsequent rulings zigzaged 
and conflicted precisely because of tks 
built-in «ambivalence. It behoves zs 
therefore, hopfully to abolish ` blurred 
edges, illumine gmenumbral- areas 
overrule what we regard as wrong. 
iHesitancy; -halz-tones and ‘hunting wita 
the hounds and running ‘with. the - hace 
can claim heavy penalty in the shape cf 
industrial .confusion, adjudicatory quar- 
dary and administrative perplexity at a 
time when ‘the nation ïs striving to pre- 
mote employment through diverse str=- 
egies which need, for their smooth fuk- 
filment, less stress «and distress, more 
mutual understanding and trust based ga 
a dynamic rule of Jaw which speaks 
clearly, firmly and humanely. If .it2 
galt of Jaw lose its. savour of progressive 


‘overreach itself. 
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certainty wherewith shall - it be salted? 
So we proceed to formulate the princi- 
ples, deducible from our discussion, 
which are decisive, positively and nega- 
tively, of the idéntity of ‘industry’ under 
the Act, We speak, not ‘exhaustively, 
but to the extent covered by the debate 
at the bar and, to that extent, autho- 
ritatively; until overruled by a larger 
bench or superseded by the legislative 


` branch, 


161. ‘Industry’, as defined in S. 2 (i)| 
and explained in Banerji (AIR 1953 SC 
08) has a wide import. | : 

. (@) Where (i) systematic activity, (i) 
organized by co-operation between em- 
ployer and employee (the direct and 
substantial element is chimerical) (iii) for 
the production ` and/or distribution of 
goods and services calculated to satisfy 
human wants and wishes (not spiritual 
or religious but inclusive of material 
things or services geared to celestial 
bliss ie. making, on a large scale pra- 
sad or food) prima facie, there is an.in- 
dustry’ in that enterprise. l ; 

(b) Absence of profit motive or gain- 
ful objective is irrelevant, ‘be the ven- 
ture in the public, joint, private or othe | 
sector. . 8 
._{c) The true focus is functional and 
the decisive test is the nature of the 
activity with special emphasis on the 
employer-employee relations, : 

(d) If the organization is a trade or 
business it does not cease to be one be- 
cause of philanthrophy animating the 
undertaking, . i 

TI Although Section 2 (j) uses words of 
the widest amplitude in its two limbs, 
their meaning cannot be magnified to 








(a) ‘Undertaking’ must suffer a con- 
textual and associational shrinkage as 
explained in Banerji and, in this judg- 
mént; so also, service, calling and the 


like. This yields the inference that all 
organized activity possessing the triple 


elements in I (supra), although not trade 
or businéss, may still ‘be ‘industry’ pro- 
vided the nature of the activity, viz. the 
employer-employee basis, bears resemb- 
lance to what we find in trade or busi- 
ness. This takes into the fold ‘industry’ 
undertakings, callings and services, ad- 
ventures ‘analogous to the carrying on 
of trade or business? All features, other 
than the methodology of carrying on the 
activity viz. in organizing the co-opera- 
tion between employer and employee, 
may be dissimilar. It does not matter, if 
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j= the employment terms there is ana-~ 
logy. 

QT, Application of these guidelines 
should not stop short of their logical 
reach by invocation of creeds, cults or 
inner sense of incongruity or outer sense 
of motivation for or resultant of the eco- 
nomic operations, The ideology of th? 
Act being industrial peace, \ regulation 
and resolution of industrial disputes be- 
tween employer and workmen, the range 
of this statutory ideology must inform 
the reach of the statutory definition. No- 
thing less, nothing more. 

(a) The consequences are (i) profes- 
Jsions, (ii) Clubs (iii) educational institu- 
tions (iv) co-operatives, (v) research in- 
stitutes (vi) charitable projects and (vii) 
other kindred adventures, if they. fulfil 
the triple tests listed in I (supra), can- 
not be exempted from the scope of Sec- 
tion 2 (j). 

(b) a restricted category of professions, 
clubs, co-operatives and even gurukulas 
and little research labs, may qualify for 
exemption if, in simple ventures, sub- 
stantially and, going by the dominant 
nature criterion, substantively, no em- 
ployees are entertained but in minimal 
matters, marginal employees are hirec 
without destroying the non-employeé 
character of the unit, 


(c) If, in a pious or altruistic mission 
many employ themselves, free or for 
small- honoraria or like return, mainly 
drawn by sharing in the purpose of 
cause, such as lawyers volunteering to 


run a free legal services clinic or doc- 


tors serving in their spare hours in a free 
medical centre or ashramites working a? 
the bidding of the holiness, divinity or 
‘like central personality, and the servic?s 
are supplied free or at nominal cost and 
those who serve are not engaged for 
remuneration or on the basis of master 
and servant relationship, then, the insti- 
tution is not an industry even if stray 
servants, manual or technical, are hired 
Such eleemosynary or like undertakings 
alone are exempt — not other genero- 
sity, compassion, developmental passion 
or project. 
IV, The dominant nature test: e 
(a) Where a 'complex of activities, 
some of which qualify for exemption, 
others not, involves employees on the 
total undertaking, some of whom are not 
‘workmen’ as in the University of Delhi 
case (AIR 1963 SC 1873) or some depart- 
ments’ are not productive of goods and 
‘tservices if isolated, even: then, the pre- 


dominant nature of the services and the 
integrated nature of the departments as 
explained in the Corporation of Nagpur 
(ATR 1960 SC 675) will be the true test. 
The whole undertaking will be ‘indus- 
try’ although those who are not 'work- 
men’ by definition may not benefit by. 
the status. : 

(b) Notwithstanding the previous cla~ 
uses, sovereign functions, strictly under- 
stood, (alone) qualify for exemption, not 
the welfare activities or economic adven- 
tures undertaken by government or sta~- 
tutory bodies, 

(c) Even in departments - discharging 
sovereign functions, if there are units 
which are industries and they are sub- 
stantially severable, then they can be 
considered to come within S. 2 -(j). 


(d) Constitutional and competently 
enacted legislative provisicns may well 
remove from the scope of the Act cate- 
gories which otherwise may ibe covered 
thereby, 

V. We overrule Safdarjung (AIR 1970 
SC 1407), Solicitors’ case (AIR 1962 SC 
1080), Gymkhana (AIR 1968 SC 554), 
Delhi University (AIR 1963 SC 1873) 
Dhanrajgirji Hospital (AIR 1975 SC 2032) 
and other rulings whose ratio runs coun- 
ter to the principles enunciated above, 
and Hospital Mazdoor Sakha (AIR 1960 
SC 610) is hereby rehabilitated, 


162, We conclude with diffidence be- 
cause Parliament, which has the com- 
mitment to the political nation to legis- 
late promptly in vital areas like Indus- 
try and Trade and articulate the welfare 
expectations in the ‘conscience’ portion 
of the Constitution, has hardly interven- 
ed to restructure the rather clumsy, va- 
pourous and tall-and-dwarf definition or 
tidy up the scheme although judicial 
thesis and anti-thesis, disclosed in the 
two decades long decisions, should have 
produced a legislative synthesis becom- 
ing of a welfare State and Socialistic 
society, in a world setting where I.L.O, 
norms are advancing and India needs 
updating. We feel confident, in another 
s€nse, since counsel stated at the bar 
that a bill on the subject is in the offing, 
The rule of law, we are sure, will run 
with the rule of Life — Indian Life — 
at the threshold of the decade of new 
development in which Labour and Ma- 
nagement, guided by the State, will cons 
structively partner the better production 
and fair diffusion of natioral wealth We 
have stated that, save. the Bangalore 
Water Supply. and. Sewerage Board ap-~ 
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peal, we are not disposing of the others 
on the merits. We dismiss that appeal 
with costs and direct that all the otkers 
be posted before a smaller bench for dis- 
posal on the merits in accordance wth 
-~ the principles of law herein laid down. 


(Chandrachud, Jaswant Singh and Tal- 
zapurkar, JJ.) 


ORDER 

163. We ere in respectful agreem=nt 
with the view expressed by Krisina 
Iyer, J. in his critical judgment that the 
Banglore Water Supply and Sewerege 
Board appeal should be dismissed. We 
will give our reasons later indicating the 
area of concurrence and divergence, if 
any, on the various points in controversy 
on which our learned Brother has dwelt. 
Appeal . dismiss2d, 
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SUMMARY: The petitioner’s (Nrs. 
Maneka Gandhi’s) passport was impoucd- 
ed ‘in public interest’ by an order dated 
July 2, 1977. The Government of Irdia 
declined ‘in the interests of the gen¢-al 
publie’ to furnish the reasons for its de- 
cision, Thereupon she filed this writ peti- 
tion under Art. 32 of the Constitution 
to challenge that order. The challexge 
was founded on the following grounis: 
(1) To the extent to which S. 10 (3) (e) 
of the Passports Act, 1967, author-ses 
the passport authority to impound a 
passport ‘in the interests of the general 
public’, it is violative of Art, 14 of the 
Constitution since it confers vague end 
undefined power on the passport autko- 
rity; (2) Section 10 (3) (c) is void as con< 
ferring an arbitrary power since it coes 
not provide for a hearing of the hokler 


(Note:— The judgments are printed in 
the order in which they are given in 
the certified copy. The first judgment 
is not therefore, necessarily the lead- 
ing judgment. —Ed.) 
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of the passport before the pass- 
port is impounded; (3) Section 10 


(3) (c) is violative of Art. 21 of the Con- 
stitution since it does not prescribe ‘pro- 
cedure’ within the meaning of that arti- 
cle and if it is held that procedure has 
been prescribed, it is arbitrary and un- 
reasonable; and (4) Section 10 (8) (c) 
offends against Art. 19 (1) (a) and (g), 
since it permits restrictions to be im 
posed on the rights guaranteed by those 
provisions even though the restrictions 
are such as cannot be imposed under 
Art. 19 (2) or (6). 

The reasons for which it was consi- 
dered necessary ‘in the interests of the 
general public’ to impound her pass- 
port were, however, disclosed in the 
counter-affidavit filed on behalf of the 
Government of India in answer to the 
writ petition. The disclosure stated that 
the petitioner’s passport was impounded 
because her presence was likely to be 
required in connection with the proceed- ' 
ings before a Commission of Inquiry. 


It was held by the Supreme Court 
that it could not be said that a good 
enough reason had been shown to exist 
for impounding the passport of the peti- 
tioner. Furthermore, the petitioner had 
had no opportunity of showing that the 
grounds for impounding it, finally given 
in the Supreme Court, either did not 
exist or had no bearing on public inte- 
rest. But S. 10 (3) (c) of the Passports 
Act according to the Supreme Court did 
not offend Arts, 14, 19 (1) (a) or (g) or 
Art. 21 of the Constitution. The view of 
the Supreme Court was that the right to 
go abroad in the circumstances of this 
case, was not a fundamental right, 


The Attorney General, however, filed 
a statement on behalf of the Union Gov- 
ernment that the petitioner could make 
a representation in respect of impound- 
ing of passport and that the representa- 
tion would be dealt with expeditiously 
and that, even if the impounding of the 
passport was confirmed, it would not 
exceed a period of six months from the 
date of the decision that might be taken 
on the petitioner’s representation. 

‘In view of the statement made by the 
Attorney General, it was held by the 
majority of the Supreme Court that it 
was not necessary to formally interfere 
with the impugned order. Beg, C. J‘ 
however, took the view that, as the 
order actually passed against the peti- 
tioner. was neither fair nor proper ac- 
cording to the procedure, he would 
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quash the order and direct the im- 
pounded passport to be returned to the 
petitioner.— Ed.) 


(4) Constitution of India, 
‘Personal liberty’, meaning and content 
of — Right to go abroad whether im- 
cluded — oe aca between 
Arts. 14, 19 and 21. 


Per Bhagwati, J. (jointly with Unt- 
walia and Murtaza Fazal Ali, JJ.); rest 
of the Judges concurring: 


Art. 21 — 


It is not a valid argument to say that 
the expression ‘personal liberty’ in Arti- 
cle 21 must be so interpreted as to avoid 
overlapping between that article and 
Art. 19 (1). The expression ‘personal 
liberty’ in Art. 21 is of the widest am- 
plitude and it covers a.variety of rights 
whick go to constitute the personal 
liberty of man and some of them have 
been raised to the status of ‘distinct 
fundamental rights and given additional 
protection under Art. 19. (Para 54) 


It will be seen at once from the lan~ 
guage of Art. 21 that the protection it 
secures is a limited one. It safeguards 
the right to go abroad against executive 
interference which is not supported by 
Taw; and law here means ‘enacted law’ 
or ‘State law’. Thus, no person can be 
deprived of his right to go abroad unless 
there is a law, made by the State pre- 
scribing the procedure for so depriving 
him and the deprivation’ is effected 
strictly in accordance with such proce- 
dure. Obviously, the procedure cannot be 
arbitrary, unfair or unreasonable. 

(Para 54) 


If a law depriving a person of ‘per- 
sonal liberty’ and prescribing a proce- 
dure for that purpose within the mean- 
ing of Art. 21 has to stand the test of 
one or more of the fundamental rights 
conferred under Art. 19 which may ‘be 
applicable in a given situation, ex hypo- 
thesi it must also be liable to be tested 
with reference to Art. 14. (Para 55) 


The principle of reasonableness, which 
legally as well as philosophically, is an 
essential element of equality or non- 
arbitrariness pervades Art. 14 like a 
brooding omnipresence and the proce- 
dure contemplated by Art. 21 must 
answer the test of reasonableness in 
order to be in conformity with Art. 14. 
It must be ‘right and just and fair’ and 
net arbitrary, fanciful or oppressive; 
otherwise, it should be no procedure at 
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all and the requirement of Art. 21 would 
not be satisfied. Case law ref: (Para 56) 

Anno: AIR Comm. Const. of India, 
Art. 21 Notes 4, 5. 

(B) Constitution of India, Arts. 21, 32 
— Procedure estakilished by law — 
Natural justice — Audi alterem partem — 
Whether an essential element — Appli- 
cability to administrative inquiry — 
Passports Act (1967), "S. 10 (3) (9 — 
Procedure for impounding passport whe- 
ther procedure “established” within the 
meaning of Art, 21. (Ibid, Art. 19). 


Per Bhagwati, J. (jointly with Unt« 
walia and Murtaza Fazal Ali, JJ.); rest of 
the Judges concurring: 


Although there are no pcsitive words 
in the statute requiring thaz the party 
shall be heard, yet the justice of the 
common law will supply the omissicn of 
the legislature. The princivle of audi 
alteram partem, which mandates that no 
one shall be condemned unheerd, is part 
of the rules of natural justice. (Para 57) 


Natural justice is a great humanising 
principle intended to invest law with fair- 
ness and to secure justice and over the 
years it has grown into a widely perva-~ 
sive rule affecting large areas of admi- 
nistrative action. The inquiry must, al~ 
ways be: does fairness in ection de~- 
mand that an opportunity to be heard 
should be given to the person affected? 

(Para 58) 

The law must now be taken to be well 
settled that even in an administrative 
proceeding, which involves civil ccnse~ 
quences, the doctrine of natural justice 
must be held to be applicable. (Para 61) 

The power conferred under S. 10 (3) 
(c) Passports Act, on the Passport Au- 
thority to impound a passport is quasi~ 
judicial power. The rules of natural jus« 
tice would, in the circumstances, be ap- 
plicable in the exercise of the power 
of impounding a passport. The same result 
would follow even if the power to im- 
pound a passport were regarded as ad- 
ministrative in character, because it seri- 
ously interferes with the constitutional 
right of the holder of the passport to go 
abroad and entails adverse civil conse~ 
quences. (Para 62) 

It would not be right to conclude that 
the audi alteram partem rule is exclud- 
ed merely because the power to impound 
a passport might be frustrated, if prior 
notice and hearing were to be given to 
the person concerned before impounding 
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his :passport. (Para 63) by the epee Act, 4967. Case Law 

A fair opportunity . being Ref. i; (Para 64) 
heard following famnediatey upon the ~ Anno: AIR Comm. Const. of India. 


order impounding the passport would 
satisfy the mandate of natural justice 
and a provision ‘requiring giving of such 
opportunity to the person concerned can 
and should be read by implication in the 
Passports Act, 1967, If such a provision 
were held to be incorporated in the 
Passports Act, 1967 by necessary impli- 
‘cation, the procedure prescribed by the 
Act for impounding a passport would bé 
right, fair and. just and it would not suf- 
fer from the vice:of arbitrariness or un- 
reasonableness. It must therefore be held 
that the procedure ‘established’ by the 
Passports Act, 1967 for impounding a 
‘passport is..in conformity with the re- 


quirement of Article 21 and does not fall. 


foul of that Article, (Para 68) 

In the instant case, it was held by the 
Supreme Court that the Central Govern- 
ment not only did not give an opportu- 
nity of hearing to the petitioner after 
making the impugned order impounding 
her passport but even declined. to fur- 
nish to the petitioner the reasons for 
impounding her passport despite request 
made by her.’ Since the Central Govern- 
ment was held to be wholly unjustified 
in withholding the reasons ‘for impound- 
ing the passport from the. petitioner. this 


was not only in breach of the statutory . 


provision, but it also amounted to denial 
of opportunity of hearing to the péti- 
tioner. The order impounding the pass< 
port of the petitioner was, therefore, 
clearly in violation of the rule of natu- 
ral justice embodied in the maxim audi 
alteram partem and it was not in con- 
formity with the procedure: prescribed 
by the Passports Act, 1967. 
that this was a fatal defect - which would 
void the order impounding the passport, 
the Government’ made a statement that 
it was agreeable to considering any re- 
presentation that might be made by the 
petitioner in respect of the impounding 
of her passport and giving her an op- 
portunity in the matter 
weeks of the receipt of- her representa- 
-tion and that the representation would 
be dealt with expeditiously in accordance 
with law; This statement it was held 
(by the majority of the Supreme -.Court 
(Beg C. J. contra)) removed the vice 


from the order impounding the passport . 


and it could no longer be assailed on 
the ground that it did not comply with 
the audi alteram partem rule or was not 
in accord with the procedure. ‘prescribed 


Realising. 


within two. 


Art. 19 N. 20, Art. 21-N. 5, Art. 32 N. 59.. 
{C) Passports Act (1967), S. 10 (3) (c) 
— “In the interests of the general pub- 
lic” _— Interpretation — Provision not 
violative of Art. 14 of the ‘Constitution. . 

(Constitution of India, Art. 14). 


Per Bhagwati, J. (jointly with Unt- 
walia and Murtaza Fazal Ali, JJ. .); rest of 
the Judges concurring : 

By no stretch of ‘argument can the 
ground "in the interests of the general 
public” in S. 10 (3) (c) be characterised 
as vague or undefined. The words “in 
the interests of the general. public” have 
a clearly well defined meaning. ‘These 
words ‘are in: fact borrowed ‘ipsissima 
verba from Article 19 (5) of the Consti- 
tution and it would be nothing short of 
heresy to accuse the Constitution-makers 
of vague and loose thinking. Sufficient 
guidelines are provided by the words “in 
the interests of the general public” and 
the power conferred on the Passport 
Authority to impound a passport cannot 
‘be said” to be unguided on- unfettered. 

(Para 65) 

Moreover, ‘it must be remembered that 
the exercise of this power is not made 
dependent on the subjective opinion of 
the Passport Authority as regards the 
necessity of exercising it on one or more 
of the grounds stated in the section, but: 
the Passport Authority is required to re- 
cord in -writing a brief statement of 
reasons for impounding the passport and, 
save in certain exceptional circumstances, 
to supply a copy of such statement to 


the person affected, so that the person 


concerned can challenge the detisions of 
the passport Authority in appeal and th® 
appellate authority can examine whether 
the reasons given by the Passport Au- 
thority are correct, and if so, whether 
they justify the making of the order im- 


pounding the ‘passport. It is true that 


when the order impounding a passport 
is made by the Central Government, 
there is no appeal against it, but it must 
be remembered that in such a’ case the 
power is exercised by the Central Gov- 
ernment itself and it can safely be assu- 
med‘ that the Central’ Government will 
exercise the power in'a reasonable and 
responsible manner. When power is vest- 
ed in a high authority like the Central 
Government, ‘abuse of power cannot be 
lightly assumed, And in any event, if 
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there is abuse of power, the arms of .the 
court are long enough to reach it and to 
strike it down. The power conferred on 
the Passport Authority to impound a 
passport under S. 10 (3) (c) cannot. 
therefore, be regarded as discriminatory 
and it does not fall foul of Article 14. 


Case law ref, (Para 65) 
Anno: AIR Comm, Const, of India 
Art. 14 N. 42, 
(D) Constitution of India, Part WI 


(Gen) — Unconstitutionality of statute 
— Infringement of fundamental right 
— Test to be applied. 

Per Bhagwati, J. {jointly with Untwa- 
lia and Murtaza Fazal Ali, JJ.); rest of 
the Judges concurring: 

The law on the test or yardstick to be 
applied for determining whether a 
statute infringes a particular fundamen- 
tal right has undergone radical change 
since the days of A. K. Gopalan’s case 
AIR 1950 SC 27. In R. C. Cooper’s case 
AIR 1970 SC 564 the doctrine that the 
object and form of the State action alone 
determine the extent of protection that 
may be claimed by an individual and 
that the effect of the State action on the 
fundamental right of the individual is 
irrelevant as laid, down in Gopalan’s 
case was finally rejected. This doctrine 
is in substance and reality nothing else 
than the test of pith and substance which 
is applied for determining the constitu- 
tionality of legislation where there is 
- conflict of legislative powers conferred 
on Federal and State Legislatures with 
. reference to legislative Lists, The test 
applied since R. C, Cooper’s case was as 
to what is the . direct and inevitable 
consequence or effect of the impugned 
State action on the fundamental right of 
the petitioner. It is possible that in a 
given case the pith and substance of the 
State action may deal with a particular 
fundamental right ‘but its direct and in- 
evitable effect may be on another funda- 
mental right and in that case, the State 
action would have. to meet the challenge 
of the latter fundamental right. The pith 
and substance doctrine looks only at the 
object and subject-matter of the State 
action, but in testing the validity of the 
State action with reference to funda- 
mental rights, what the Court must con- 
sider is the direct and inevitable conse- 
quence of the State action. Otherwise, 
the protection of the fundamental rights 
would be eroded. {Para 66, 68) 

Anno: AIR Comm, Const. of India 

Part II (Gen,) N, 7; ‘Art, 13 N, %& 
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-must be applied, 
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. (Œ) Passports Act (1967), S. 10 (3) (c) 
— Whether violative of Art. 19 (1) (a) 
or (g) of the Constitution — Freedom of 
speech and expression whether confined 
to the territory of India — Right to go 
abroad whether covered by Art, 19 (1) 
(a) or (g) — Constitutional requirement 
of an order under S. 10 (3) (c). (Consti- 
tution of India, Art. 19 (1) (a) and (g)).- 


Per Bhagwati, J. (jointly with Untwa- 
liaand Murtaza Fazal Ali, JJ.); rest of the 
Judges concurring: 


Prima facie, the right, which is sought 
to be restricted by S. 10 (3) (c) of the 
Passports Act and the impugned order 
impounding the passport oz the péti- 
tioner, is the right to go abroad and 
that is not named as a fundamental right 
or included in so many words in Arti- 
cle 19 (1) (a) of the Constitution, 

(Para 69) 

There are no geographicai limitations 
to freedom of speech and expression 
guaranteed under Article 19 (1) (a) and 
this freedom is exercisable not only in 
India but also outside and ii State ac- 
tion sets up barriers to its  citizen’s 
freedom of expression in any country in 
the world, it would violate Article 19 
(1) (a) as much as if it inhibited such 
expression within the country. This con- 
clusion would on a parity of reasoning 
apply equally in relation to the funda- 
mental right to practise any profession 
or to carry on any occupation, trade or 
business guaranteed under Article 19 (1) 
(g). (Para 74) 

Even if a right is not specifically 
named in Art, 19 (1), it may still be a 
fundamental right covered by some 
clause of that Article if it is an integral 
part of a named fundamental right or 
partakes of the same basic nature and 
character as that fundamental right. it 
is not enough that a right claimed by 
the petitioner flows or emanates from a 
named fundamental right or that its 
existence is necesary in order to make 
the exercise of the name fundamental 
Every 
activity which facilitates the exercise of 
a named fundamental right is not neces- 


_ sarily comprehended in that fundamen- 


-tal right nor can it be regarded as such 
merely because it may not be possible 
otherwise to effectively exercise that 
fundamental right. What is necessary to 
be seen is, and that is the test which 
whether the right 
claimed by the petitioner is an integral - 
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part of a named fundamental right or 
partakes of the same basic nature and 
character as the named fundamerial 
right so that the exercise of such rizht 
is in reality and substance nothing (ut 
an instance of the exercise of the named 
fundamental right. If this be the correct 
test, the right to go abroad cannot in 
all circumstances be regarded as inclid- 
ed in freedom of speech and expression. 

(Para 77) 


The right to go abroad cannot be ve- 
garded as included in freedom of speech 
and expression guaranteed under Arti- 
cle 19 (1) (@’ on the theory of periphe- 
ral or concomitant right. So also, for zhe 
same reasons, the right to go abrmad 
cannot be treated as part of the righ= to 
carry on trade, business, profession or 
calling guaranteed under Article 19 {1) 
(g). The right to go abroad is clearly 
not a guaranteed right under any cleuse 
of Article 19 (1) and S. 10 (3) (c), P=ss- 
ports Act, which authorises imposicion 
of restrictions on the right to go abroad 
iby impounding of passport cannot be 
held to be void as offending Article 19 
(1) (a) or (g), as its direct and inevitable 
impact is on the right to go abroad and 
not on the right of free speech and 2x- 
pression or the right to carry on tr=de, 
fousiness, profession or calling. 

(Para €1A) 


But that does not méan that an order 
made under S. 10 (3) (c) may not viclate 
Article 19 (1) (a) or (g). Even wher2 a 
statutory provision empowering an au~ 
thority to take action is constitutionzlly 
valid, action taken under it may of=2nd 
a fundamental right and in that ¢-ent 
though the statutory provision is valid, 
the action may be void. Therefore, even 
though S. 10 (3) (c) is valid, the question 
would always remain whether an order 
made under it is invalid as contravening 
a fundamental right, The direct and in- 
evitable effect of an order impoundirg a 
passport may, in a given case, be to 
abridge or take away freedom of speech 
and expression or the right to carry on 
a profession and where such is the case, 
the order would be- invalid, unless sayed 
by Article 13 (2) or Article 19 (6). Case 
law ref. | _ (Para 81-B 

Anno: AIR Comm, (2nd Edn.) Const. 
of India, Art. 19, Notes 26, 43, 82, 


(Œ) Passports Act (1967), S. 10 (3) (c) 
~~ Order impounding passport passed ‘In 
the interests of the. general public’ on 
the ground that the holder should be 
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available in India to give evidence be- 
fore Commissions of Inquiry — Whether 
covered by the expression, (Constitution 
of India, Art. 19 (1) (a) and (g)). 


Per Bhagwati, J. (jointly with Untwa- 
lia and Murtaza Fazal Ali, JJ.); rest of 
the Judges concurring: 


Though the impugned order may be 
within the terms of S. 10 (3) (c), it must 
nevertheless not contravene any funda- 
mental rights and if it does, it would 
be void. Thus even if an order impound- 
ing a passport is made in the interests 
of publie order, decency or morality, the 
restriction imposed by it may ke so 
wide, excessive or disproportionate to the 
mischief or evil sought to be averted 
that it may be considered unreasonable 
and in that event, if the direct and in- 
evitable consequence of the order is to 
abridge or take away freedom of speech 
and expression, it would be violative of 
Article 19 (1) (a) and would not be pro- 
tected by Article 19 (2) ang the same 
would be the position where the order 
is in the interests of the general public 
but it impinges directly and inevitably 
on the freedom to carry on a profession, 
in which case it would contravene Arti- 
cle 19 (1) (g) without being saved by 
the provision enacted in Article 19 (6). 

(Para 82) 

The expression cannot be limited to 
matters relating to foreign affairs, 

{Para 86) 

Held that the impugned order under 
S. 10 (8) (c) in the instant case did not 
violate either Article 19 (1) (a) 
or Article 19 (1) (g). What 
the impugned order did was to impound 
the passport of the petitioner and thereby 
prevent her from going abroad and at 
the date when the impugned order was 
made there was nothing to show that 
the petitioner was intending to go abroad 
for the purpose of exercising her free- 
dom of speech and expression or her 
tight to carry on her profession as a 
journalist. The direct and inevitable con~ 
sequence of the impugned order was to 
impede the exercise of her right to go 
abroad and not to interfere with her 
freedom of speech and expression or her 
right to carry on her profession, Case 
law ref (Para 83) 

Anno: AIR Comm. (2nd Edn.) Const, 
of India, Art. 19 N. 21. - ; 


(G) Passports Act (1967), S. 10 (3) (c) 
~~ Order under, in the interests of the 
general public — When can be passed — . 
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Public interest must actually 
praesenti and not in future. 

Per Bhagwati, J. (jomtly with Unt- 
walia and Murtaza Fazal Ali, JJ.); rest 
of the Judges concurring: 


exist in 


An order impcunding a passport under 
S. 10 (3) (c) can be made by the pass- 
port authority only if it is actually in 
the interests of the general public to do 
so and it is not enough that the interests 
of the general public may be likely to 
ibe served in future by the making of fhe 
order. But in the instant case, it was 
held that it was not merely on the future 
likelihood of the interests of the general 
public being advanced that the impugn- 
ed order was made by the Central Gov- 
ernment, The impugned Order ‘was made 
because, in the opinion of the Central 
Government, the presence of the peti- 
tioner was necessary for giving evidence 
before the Commissions of Inquiry and 
according to the report received by the 
Central Government, she was likely to 
leave India and that might frustrate or 
impede to some extent the inquiries 
which were being conducted by the Com- 
missions of Inquiry. (Para 88) 

Anno: AIR Manual (8rd Edn.) Pass- 
ports Act S. 10. 
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(1723) 1 Str 557:°8 Mod 148: 93 ER 698, 
King v. Chancellor, ‘University of 
' Cambridge `- L 5, 218 
184 Federal Reporter ea 131, Best vV. 
United States- 74 
` M/s. Madan Bhatia and Mr. D. Gobur- 
dhan, Advocates, for Pétitioner; Mr. S. V: 
Gupte,. Attorney General and Mr. Soli J. 
Sorabjee, Addl. Sol. Genl. (M/s. R. XN. 
Sachthey and K. N, Bhatt, Advocates 
with them), for Respondents; Mr. Ram 
Panjwani, Sr. Advocate (M/s. Vijay Panj- 
wani and-Raj Panjwani, Mr. S. K. Bagga 
and Mrs. S, Bagga, Advocates with him), 
for Intervener. À 
M. H. BEG, C. J.:— The case before 
us involves questions relating to basic 
human rights. On such questions I þe- 
lieve that multiplicity of views giving 
the approach - of each member of this 
Court is not a disadvantage if it clarifies 
our not ‘infrequently. differing ap- 
proaches. It should enable all ‘interested 
to appreciate better the significance of 
our’ Constitution, - 


2. As I am in general agreement with 
my learned brethren Bhagwati and Kri- 
shna Iyer, I will endeavour tọ confine 
my observations to an indication of my 
own approach on some matters for con- 
sideration now before us, This seems to. 
me to be particularly necessary as , my 
learned brother Kailasam, who has’ ‘also 
given us the ' benefit of his separate 
opinion, has a somewhat different ap- 
proach, I have had the advantage of go- 
ing through the opinions of.each of my 
three learned brethren. 

3. It seems: to me that there can be 
little doubt that the right to travel and 
to go outside the country, which orders 
regulating issue, suspension or impound- 
ing, and cancellation of passports directly 
affect, must be. included in rights, to 
“personal liberty” on the strength ‘of 
decisions of this Court giving a very 
wide ambit to the right to personal 
liberty (see: Satwant. Singh Sawhney v. 
D. Ramarathnam, Assistant Passport 
Officer, Government: of India, New Delhi 
(1967) 3 SCR 525: (AIR 1967 SC 1836); 
Kharak: Singh v. State of U. P. (1964) 1 
SCR 322 : (AIR 1963 SC 1295).) 

4, Article 21 of the Constitution zee 
as follows: 

“Protection of life and personal here 
No Person shall be deprived of his life 
or personal liberty except according to 


- procedure established. by law.” 


- 5. It-is. evident- that Article 2i, though i 
so framed-as to appear as a shield ope- 
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rating negatively against 
encroachment over something covered 
by that shield, is the legal recognition 
of both the protection ‘or the shield as 
“well as of what it protects which lies 
beneath that shield, It has been so inter- 
preted as long ago asin A. K. Gopalan 
v. State of Madras, 1950 SCR 88: (AIR 
1950 SC 27) where, as pointed out by 
me in Additional District Magistrate, 
Jabalpur v. S. S. Shukla (1976) Suppl. 
SCR 172 (at p. 327) : AIR 1976 SC 1207 
{at p. 1292) with the help of 
quotations from judgments of Patanjli 
Sastri, J. (from pp. 195 to 196 of 1950 
SCR): (at p. 71 of AIR 1950 SC) Maha- 
jan J. (pp. 229-230 of SCR): (at p. 84 
of AIR) Das J. (295 and 306-307 of 
SCR): (at pp. 109 and 114 of AIR). I may 
add to the passages I cited there some 
from the judgment of Kania Chief Jus- 
tice who also, while distinguishing the 
objects and natures of Articles 21 and 19, 
gave a wide enough scope to Art. 21. 

6. Kania C. J, said (at pp. 186-107): 
(of SCR) (at p, 37 of AIR). 

“Deprivation (total loss) of personal 
liberty, which inter alia includes the 
right to eat or sleep when one likes or 
to work or not to work as and when on@ 
pleases and several such rights sought: to 
be protected by the expression ‘Personal 
liberty’ in Article 21, is quite different 
from restriction {which is only a partial 
control) of the right to move freely 
(which is relatively a minor right of a 
citizen) as safeguarded by article 19 (1) 


. (d). Deprivation of personal liberty has . 
not the same meaning as restriction of . 


free movement in the territory of India. 
This is made clear when the provisions 
of the Criminal Procedure Code in Chap- 
ter VIII relating to security of peace or 
maintenance of public order are read. 
Therefore article 19 (5) cannot apply to 
a substantive law depriving a citizen of 
personal liberty. I am unable to accept 
the contention that the word ‘depriva- 
tion” includes within its scope ‘restric- 
tion’ when interpreting article 21. Arti- 
cle 22 envisages the law of preventive 
detention. So does article 246 read with 
Schedule Seven, List I, Entry 9, and. 
List III, Entry 3. Therefore, when the 
subject of preventive detention is sp€ci- 
fically dealt with in the Chapter on 
Fundamental Rights I do not think it is 
proper to consider a legislation permit- 
ting preventive detention as in conflict 
with the rights mentioned.in article 19 
(1). Article 19 (1) does not purport to 
cover all aspects of liberty or of per- 


executive 


ATK 
sonal liberty. In that article only certain 
phases of liberty are dealt with. ‘Per- 
sonal liberty’ would primarily mean 
liberty of the physical body. The rights 
given under article 13 (1) de not directly 
come under that description, They are 
rights which accompany the freedom or 
liberty of the person. By their very 
nature they are freedoms of a person 
assumed to be in full possession of his 
personal liberty. If article 19 is conside- 
red to be the only article safeguarding 
personal liberty several well-recognised 
rights, as for instance, the right to eat 
or drink, the right to work, play, swim 
and numerous other rights end activities 
and even the right to life will not be 
deemed protected under the Constitu- 
tion. I do not think that is the inten- 
tion, It seems to me improper to read 
Art. 19 as dealing with the same sub- 
ject as Art. 21. Article 19 gives the 
rights specified therein only to the citi- ’ 
zens of India while Art, 21 is applicable 
to all persons, The word citizen is ex- 
pressly defined in the Constitution to 
indicate only a certain section of the in~ 
habitants of India, Moreover, the pro- 
tection given by Art. 21 is very general. 
It is of ‘law’ — whatever that expres- 
sion is interpreted to mean. The legis- 
lative restrictions on the law-making 
powers of the legislature are not here 
prescribed in detail as in the case of the 
rights specified in Art. 19 In my 
opinion therefore Article 19 should be 
read as a separate complete article.” 


7. In that case, Mukherjea J., after 
conceding that the rights given by arti- 
cle 19 (1) (d) would be incidentally con- 
travened by an order of preventive de- 
tention (see p. 261) (of 1959 SCR): (at 
p. 96 of AIR 1950 SC) and expressing 
the opinion that a wider significance was 
given by Blackstone to the term “per- 
sonal liberty” whick may include the 
right to locomotion, as Mr. Nambiar, 
learned Counsel for A. K. Gopalan, 
wanted the Court to infer, gave a nar- 
rower connotation to “personal liberty,” 
as “freedom from physical constraint or 
coercion” only. Mukherjea, J., cited 
Dicey for his more restrictive view that 
“personal liberty” would mean: “a per< 
sonal right not to be subjected to im- 
prisonment, arrest or otker physical 
coercion in any manner that does not 
ree of legal justification.” He then 
said : . 


“It is in my opinion, this negative 
right ‘of not being su2jected to any form 
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of physical restraint or coercion that 
constitutes the essence of personal liberty 
and not mere freedom to move io any 
part of the Indian territory.” i 
After referring to the views of the 
Drafting Committee of our Constitution 
Mukherjea, J., said: (p. 263 of 1950 
SCR): (at p. 97 of AIR. 1950 SC) 


“It is enough to say at this stage that 
if the repor> of the Drafting Committee 
is an appropriate . material upon which 
the interpretation ef the words pf the 
Constitution could be based, it certainly 
goes against the contention of the ap- 
plicant and it shows that the worés used 
in Article 19 (1) (d) of the Constitution 
do not mean the same thing as the ex- 
pression ‘personal liberty’ in Article 21 
does, It is well known that the word 
‘liberty’ standing by itself has been given 
a very wide meaning by the Supreme 
Court of the United States of America. 
It includes not only personal freedom 
from physical restraint but the right to 
the free use of oné’s own property and 
to enter int> free contractual relations. 
In the Indian Constitution, on the other 
hand, the expression ‘personal liberty’ 
has been deliberately used to restrict it 
to freedom from physical restraint of 
person by incarceration or otherwise.” 


8. Fazal Ali, J., however, said (at p 
148) (of SCR): (at p. 52 of AIR): 

“To my mind, the scheme of the Chap- 
ter dealing with the fundamental rights 
does not contemplate what is attributed 
to it, namely. that each article is acode 
by itself anc is independent of the others. 
In my opinion, it cannot be said that 
articles 19, 20, 21 and 22 do not to some 
extent overlap each other. The case of a 
person who is convicted of an offence 
will come under Articles 20 and 21 and 
also under Article 22 so far as his arrest 
and detentian in custody before trial are 
concerned. Preventive detention, which 
is dealt with in Article 22, also amounts 
to deprivation ~of personal liberty which 
is referred to in article 21, and isa 
violation of the right of freedom of 
movement cealt with in Article 19 (1) 
(d). That there are other instanzes of 
overlapping of articles in the Constitu- 
tion may te illustrated by reference to 
Article 19 (1) (f) and Article 31 both of 
which deal with the right to property 
and to some extent overlap each other.” 

9. As has been pointed out by my 
learned brocher Bhagwati, by detailed 
references to cases, such as Haradhan 
-Saha v.. The State. of West Bengal (1975) 


i 
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1 SCR 778: (AIR 1974 SC 2154) and 
Shambhu Nath Sarkar v. State of West 
Bengal, (1973) 1 SCC 856: (AIR 1973 SC 
1425) the view that Articles 19 and 21 
constitute watertight compartments, so 
that all aspects of personal liberty could 
be excluded from Article 19 of the Con- 
stitution, had to be abandoned asa re- 
sult of what was held, by a larger bench 
of this Court in R. C. Cooper v. Union 
of India (1970) 3 SCR 530: (AIR 1970 
SC 564) to be the sounder view. There- 
fore, we could neither revive that over- 
ruled doctrine nor could we now hold 
that impounding or cancellation of a 
passport does not impinge upon and 
affect fundamental rights guaranteed by 
the Constitution. I may point out that 
the doctrine that Articles 19 and 21 pro- 
tect or regulate flows in different chan- 
nels, which certainly ‘appears to have 
found favour in this Court in A. K, Go- 
palan’s case (AIR 1950 SC 27) (supra), 
was laid down in a context which was 
very different from that in which that 
approach was displaced by the sounder 
view that the Constitution must be read 
as an integral whole, with possible over- 
lappings of the subject matter of what 
is sought to be protected by its various 
provisions particularly by articles relat- 
ing to fundamental rights. 

10. In A. K.  Gopalan’s case 
(AIR 1950 SC 27) supra) what 
was at issue was whether the 
tests of valid procedure for depriva- 
tion of personal liberty by preventive 
detention must be found exclusively in 
Article 22 of the Constitution or could 
we gather from outside it also elements 
of any “due process of law” and use 
them to test the validity of a law deal- 
ing with preventive detention. Our Con- 
stitution-makers, while accepting a de- 
parture from ordinary norms, by per- 
mitting making of laws for preventive de- 
tention without trial for special reasons 
in exceptional situations also provided 
quite elaborately, in Article 22 of the 
Constitution itself, what requirements 
such law, relating to preventive deten- 
tion, must satisfy. The procedural re- 
quirements of such laws separately for- 


-med parts of the guaranteed fundamen= 


tal rights. Therefore, when this Court 
was called upon to judge the validity 
of provisions relating to preventive de- 
tention it laid down, in Gopalan’s case 
(supra), that the tests of “due process,” 
with regard to such laws, are to be 


-found in Article 22. of the Constitution 


exclusively because this article constitu- 
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tes a self-contained code for laws of 
this description, That was, in my view, 
the real ratio decidéndi of Gopalan’s 
case (supra). It appears to me, with 
great respect, that other observations re- 
lating to the separability of the subject 
matters of Articles 21 and 19 were mere 
obiter dicta. They may have appeared 
to the majority of learned Judges in 
Gopalan’s case to be extensions of the 
logic they adopted with regard tq the 
relationship between Articles 21 and 22 
of the Constituticn. But, the real issue 
there was whether, in the face of Arti- 
cle 22 .of the Constitution, which pro- 
vides ell the tests of procedural validity 
of a law regulating preventive detention, 
other tests could be imported from Arti- 
ele 19 of the Constitution or elsewhere 
into “procedure established by law.” The 
majority view was that this could not 
be done. I think, if I may venture to 
conjecture what opinions learned Judges 
of this Court would have expressed on 
that occasion had other types of 
law or other aspects of personal liberty. 
such as those which confronted this 
Court in either Satwant Singh’s case 
(AIR 1967 SC 1836) (supra) or Kharak 
Singh’s case (AIR 1963 SC 1295) (supra) 
were before them, the same approach or 
the same language would not have been 
adopted by them. Jt- seems to me that 
this aspect of Gopalan’s case (AIR 1950 
SC 27) (supra) is important to remember 
if we ere to correctly understand what 
was laid down in that case, 

li. i have already- referred to the 
passages I cited in A. D, M. Jabalpur’s 
case (AIR 1976 SC 1207) (supra) to show 
shat, even in Gopalan’s case (AIR 
1950 SC 27) (supra) the majority of 
Judges of this Court took the view that 
the ambit of personal liberty protected 
by Article 21 is wide and comprehensive. 
it embraces both substantive rights to 
personal liberty and the procedure pro- 
vided for their deprivation. One can, 
however, say that. no question of “due 
process of law” can really arise, apart 
from procedural requirements of preven- 
tive detention laid down by Article 22, 
in a case such as the one this Court con- 
sidered in Gopalan’s case (supra), The 
clear meaning of Article 22 is that the 


requirements of “due process of 
law,” in cases of preventive de- 
tention, are satisfied by what 


is provided by Article 22 of the Consti- 
tution itself. This article indicates the 
pattern of “the procedure established by 
law” fcr cases of preventive detention, 
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AIR. 


12. Questions, however, relating to 
either deprivation or restrictions of per- 
sonal liberty, concerning laws falling 
outside Article 22 remained really un- 
answered, strictly specking, by Gopalan’s 
case (AIR 1950 SC 27), If one may so 
put it, the field of “due process” for 
cases of preventive detention is fully co- 
vered by Article 22, kut other parts of 
that field, not covered by Article 22, are 
“unoccupied” ‘by its specific provisions. 
I have no doubt that, in what may be 
called “unoccupied” portions of the vast 
sphere of personal liberty, the substan- 
tive as well as procedural laws made to 
cover them must satisfy the require- 
ments of both Articles 14 and 19 of the 
Constitution. 


13. Articles dealing with different 
fundamental rights contained in Part IIT 
of the Constitution do not represent sn- 
tirely separate streams of rights which 
do not mingle at many points. They 
are all parts of an integrated scheme in 
the Constitution. Their weters must 
mix to constitute that grand flow of un- 
impeded and impartial Justize (social, 
economic and political). Freedom (not only 
of thought, expression, belief, faith and 
worship, but also of association, move- 
ment, vocation or occupation as well as 
of acquisition and possession of reason- 
able property), of equality (of status and 
of opportunity, which imply absence of 
unreasonable or unfair discrimination 
between individuals, groups, and classes), 
and of Fraternity (assuring dignity of 
the individual and the unity of the 
nation), which our Constitution visua~ 
lises. Isolation of various. aspects of 
human freedom, for purposes of their 
protection, is neither realistic nor bene- 
ficial but would defeat the very objects 
of such protection, 


14. We have to remember that the 
fundamental rights protected by Part it 
of the Constitution, out of which Arti- 
cles 14, 19 and 21 are the most frequent- 
ly invoked, form tests of the validity of 
executive as well as legislative actions 
when these actions are subjected to judi- 
cial scrutiny. We cannot disable Arti- 
cle 14 or 19 from so functioning and 
hold those executive and legislative ac- 
tions to which they could apply as un- 
questionable even wher. there is no emer- 
gency to shield actions of doubtful lega- 
lity. These tests are, in my opinion, 
available to us now to determine the 
constitutional validity of Section 10 (3) 
(c) of the Act as well as of the impugn- 
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ed order of 7th July, 1977, passed 
against the petitioner impounding her 
passport “in the interest of géreral 
public” and stating that the Governnsent 
had decided not to furnish her with a 
copy of reasons and c g immunity 
from such disclosure under Section -i0 
(5) of the Act, . 

15. I have already mentioned sme 
of the authcrities relied upon by me in 
A. D. M. Jabalpur v. S. S. Shukla (SIR 
1976 SC 1207) (supra), while discüusäng 
the scope of Art. 21 of the Constitution, 
to hold that its ambit is very wide I 
will now inditate why, in my view, the 
particular rights claimed by the pet- 
tioner could fall within Articles 19 and 
21 and the nature and origir of sach 
rights, 

16. Mukerji J., in Gopalan’s ease 

(AIR 1950 SC 27) (supra) referred to the 
celebrated commentaries of Blacksfene 
on the Laws of England. It is instrucive 
to reproduce passages from there even 
though juristic reasoning may have ra- 
velled today beyond the stage reached by 
it when Blackstone wrote. Our basic 
concepts on such matters, stated there, 
have provided the foundations on wEich 
subsequent superstructures were rated, 
Some of these foundations, fortunately 
remain intact, Blackstone said: 
' “This law of nature, being coeval with 
mankind, and dictated by God him=lf, 
is of course superior in obligation to any 
other. It is binding over all the giobe 
. in all countries, and at all times: no 
human laws are of any validity, if eon- 
trary to this; and such of them as are 
valid derive all their force and all taeir 
authority, mediately. or - immediately, 
from this original,” ; ; 

1%. The identification of natural law 
with Divine will or dictates of God may 
have, quite understandably, vanished at 
atime wher men see God, if they see 
one anywhere at all, in tha hig-est 
qualities inherent in the nature of Man 
himself. But the idea of a natural law 
as a morally inescapable postulate of a 
just order, recognizing the inalienable 
and inherent rights of all mən (which 
term includes women) as equals bere 
the law persists. It is Ithink, embodied 
in our own Constitution. I do not. teink 
that we can reject Blackstone’s thæry 
of natural rights as totally irrelevant. for 
us today. 

18. Blackstone propounded his philo-~ 
sophy of natural or absolute nghe iin 
the following terms; 
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“The absolute rights of man, conside- 
red es a free agent, endowed with dis- 
cernmént to know good from evil, and 
with power of choosing those measures 
which appear to him to be most desira- 
ble, are usually summed up in one gens- 
ral appellation, and denominated the 
natural liberty of mankind, This natural 
liberty consists properly in a power of 
acting as one thinks fit, without any res- 
traint or control, unless by the law of 
nature; being a Tight inherent in us by 
birth, and onè of the gifts of God to 
man at his creation, when he endued 
him with the faculty of free will. But 
every man, when he enters into society, 
gives up a part of his natural liberty, 
as the price of so valuble a purchase; 
and, in consideration of receiving the 
advantages of mutual commerce, obliges 
himself to conform. to those laws, which 
the community has thought proper. to 
establish, And this species of legal obe- 
dience and conformity is infinitely more 


. desirable than that wild and savage 


liberty which is sacrificed to obtain it. 
For no man that considers a moment 
would wish to retain the absolute and 
uncontrolled power of doing whatever 
he pleases: the- consequence of ‘which 
is, that every other man would also 
have the same power, and then there 
would be no security fo individuals in 
any of the enjoyments of life, Political, 
therefore, or civil liberty, which is that 
of a member of society, is no other than 
natural liberty so far restrained by 
human laws (and no farther) as is neces- 
sary arid expedient for the general ad- 
vantage of the publie, 

The absolute rights of every English- 
man, (which, taken in a political and’ 
extensive sense, are usually called their 
liberties), as they are founded on nature 
and reason, so they are coeval with our 
form of government; though subject at 
times to fluctuate and change: their 
establishment (excellent as it is) being 
still human. 

ttt ** And these may be reduced to 
three principal or primary articles; the 
right of personal security, the right of 
personal liberty, and the right of pri- 
vate, property, because, as there is no 
other known method of compulsion, or 
abridging man’s natural free will, but by 
an infringement or diminution of one or 
other of these important rights, the pre- 
servation of these, inviolate, may justly 
be said to include the preservation of 
our civil immunities in their ints and 
most extensive sense, ; 
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I, The right of personal security con- 
sists in a person’s legal and uninterrup- 
ted enjoyment of his life, his limbs, his 
body, his health and his reputation. 


IL Next to personal security, the law 
of England regards, asserts, and preser- 
ves the personal liberty of individuals. 
This personal liberty consists in the 
power of locomotion, of changing situa- 
tion, or moving one’s person to what- 
soever place one's own inclination may 
direct, without imprisonment or res- 
traint, unless by due course of law. 
Concerning which we may make the 
same observations as upon the preced- 
ing article, that it is a right strictly 
natural; that the laws of England have 
never abridged it without sufficient 
cause; and that, in this kingdom, it can- 
mot ever be abridged at the mere discre- 
tion of the Magistrate, without the ex~ 
plicit permission of the laws, 


Ill. The third absolute right, inherent 
fn every Englishman, is that of property: 
which consists in the free use, enjoy- 
ment, and disposal of all his acquisi- 
tions, without any control or diminu- 
tion, save only by the laws of the land. 
The original of private property is pro- 
bably founded in nature, as will be 
more fully explained in the second book 
of the ensuing commentaries: but cer- 
tainly the modifications under which we 


at present find it, the method 
of conserving it in the present 
owner, and of translating it 


from man to man, are entirely derived 
from society; and are some of those. civil 
advantages. in exchange for which every 
individual has resigned a part of his 
matural liberty.” 


19. I have reproduced from Black- 
stone whose ideas may appear somewhat 
quaint in an age of irreverence because, 
although, I know that modern jurispru- 
dence conceives of all rights as relative 
or as products of particular socioecono- 
mic orders, yet, the idea that man, as 
man, morally has certain inherent 
_natural primordial inalienable human 
rights goes back to the very origins of 
human jurisprudence. It is found in 
Greek philosophy. If we have advanced 
today towards what we believe to be a 
higher civilisation and a more enlighten- 
ed era, we cannot fall behind what, at 
any rate, was the meaning given to “per- 
sonal liberty” long ago by Blackstone, 
As indicated above it included “the power 
- of locomotion, of changing situation, or 
moving one’s. person.tg whatsoever place 
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one’s own inclination may direct, with~ 
out imprisonment or restraint, unless by: 
due course of law”, I thinx that both 
the rights of “personel security” and of 
“personal liberty”, recognised by what 
Blackstone termed “natural law”, are 
embodied in Article 21 of the Constitu- 
tion. For this proposition, I relied, in 
A. D. M, Jabalpur v. S. S. Shukla (AIR 
1976 SC 1207) (supra), and I do so again 
here, on a passage from Subba Rao C, J. 
speaking for five Judges of this ‘Court 
in L. C. Golaknath v. State of Punjab, 
(1967) 2 SCR 762: (AIR 1957 SC 1643) 
when he said (at p. 789 of SCR): (at p. 
‘L656 of ATR): 


“Now, what are the fundamental 
rights? They are embodied in Part III 
of the Constitution and they may b8 
classified thus: (i) right to equality, 
(ii) right to freedom, (iii) right against 
exploitation, iv) right to freedom of re- 
ligion, (v) cultural and educational 
rights, (vi) right to property, and vii) 
right to constitutional remedies. They 
are the rights of the people preserved by 
our Constitution, ‘Fundamental rights’ 
are the modern name for what have 
been traditionally known as (‘natu- 
ral rights’ As on2 author puts it; 
‘they are moral rights which every 
human being everywhere at all times 
ought to have simply because of 
the fact that in contradistinction with 
other beings, he is rational and moral, 
They are the primordial rights necesa 
sary for the development of human per- . 
sonality. They are the rights which en- 
able a man to chalk out his own life 
in the manner he likes best. Our Con- 
stitution, in addition to the well-known 
fundamental rights, also included the 
rights of the minorities, untouchables 
and other backward communities, in such 
rights,” 

20. Hidayatullah, J., in the same case 
said (at p. 877 of SCR): (at p. 1704 of 
ATR): 

“What I have said does not mean that 
Fundamental Rights are not subject to 
change or modification. In she most in+ 
alienable of such rights a distinction 
must be made between possession of 4 
right and its exercise. The first is fixed 
and the latter controlled by justice and 
necessity, Take for example Article 21: 

‘No person shall ke deprived of his 
life or personal liberty except according 
to procedure established by law’, 

Of all the rights, the right to. one’s 


_life is the most valuable, This article 
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of the Constitution, therefore, mabes 
the right fundamental. But the m- 
alienable righ; is curtailed by a mt-- 
derers conduct as viewed under lew, 
The deprivaticn, when it takes place, is 
not of the right which was immutable 
but of the continued exercise of the 
right.” - 

21. It is, therefore, clear that six cat 
of eleven Judges in Golak Nath’s case c2- 
clared that fundamental rights are netul 
rights embodied in the Constitution t- 
self. This view was affirmed by the ma=- 
rity of Judges of this Court in Shukl=’s 
case (AIR 1973 SC 1207). It was expla- 
ed by me there at some length. Khana, 
J., took a somewhat different view. De- 
tailed reasons were given by me in Sha- 
kla’s case (supra) for taking what I 
found tobe and still find as the only vi=w 
I could possibly take if I were not to 
disregard, as I could not properly z0, 
what had been held by larger benches 
and what I myself consider to be the cr- 
rect view: that natural law rights were 
meant to be converted into our constia- 
tionally recognised fundamental riglis, 
at least so fer as. they are expresy 
mentioned, so that they are to be jormd 
within it and not outside it. To take a 
contrary view would involve a conf-ct 
between natural law and our Constizu- 
tional law. J am emphatically of ogi- 
nion that a divorce between natural lew 
and our Constitutional law will be cs- 
astrous, It will defeat one of the ‘bezic 
purposes of our Constitution, 


22. The implication of what I have 
indicated above is that Article 21 is aiso 
a recognition and declaration of vig—ts 
which inhere in every individual. Their 
existence does not depend on the location 
of the individual. Indeed, it could be 
argued that what so inheres is îm- 
alienable and cannot be taken away 
at all. This may seem theoretically ezr- 
rect and logical. But, in fact, we zre 
often met with denials of what is, in 
theory, inalienable oor “irrefragibie”. 
Hence, we speak of “deprivations” or 
“restrictions” which are really. impedi- 
ments to the exercise of the “inalienabie” 
rights. Such deprivations or restrictimms 
or regulations of rights may take plaze, 
within prescribed limits, by means of 2it=er 
statutory law or purported actions under 
that law. The degree to which the te- 
oretically recognised or abstract right is 
concretised is thus determined by -he 
balancing of principles on which an in- 
. herent right. is based against those 2n 
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which a restrictive law or orders under 


it could be imposed upon its exercise, 
We have to decide in each specific case, 
as it arises before us, what the result of 
such a balancing is. 

‘28. In judging the validity of either 
legislative or executive state action for 
conflict with any of the fundamental 


. tights of individuals, whether they be of 


citizens or non-citizens, the question as 
to where the rights aré to be exercised 
is not always material or even relevant. 
If the persons concerned, on whom the law 
or purported action under it is to 
operate, are outside the territorial juris- 
diction of our country, the action taken 
may be ineffective. But, the validity of 
the law must be determined on conside- 
rations other than this. The tests of vali- 
dity of restrictions impose upon the 
rights covered by Article 19 (1) will be 
found in clauses (2) to (6) of Art. 19. 
There is nothing there to suggest that 
restrictions on rights the exercise of 
which may involve going out of the 
country or some activities abroad are 
excluded from the purview of tests con-. 
templated by Article 19 (2) to (6). I 
agree with my learned brother Bhagwati, 
for reasons detailed by him, that thè 
total effect and not the mere form of a 
restriction will determine which funda- 
mental right is really involved in a parti- 
cular case and whether a restriction 
upon its exercise is reasonably permis- 
sible on the facts and circumstances of 
that case. 


24. If rights under Article 19 are 
rights which inhere in Indian citizens, 
individuals concerned carry these in- 
herent fundamental constitutional rights 
with them wherever they go, in so far 
as our law applies to them, because they 
are parts of the Indian nation just as 
Indian ships, flying the Indian flag, are 
deemed, in International law, to be 
floating parts of Indian territory, This 
analogy, however, could not be pushed 
too far ‘because Indian citizens, on 
foreign territory, are only entitled, by 
virtue of their Indian nationality and 
passports, to the protection of the In- 
dian Republic and the assistance of its 
diplomatic missions abroad. They can- 
not claim to be governed abroad by 


their own Constitutional. or personal 
laws which do not operate outside 


India. But, that is not the position in the 
case ‘before us. So far as the impugned 
action in the case before us is concern- 
ed, it took place in India and against an 
Indian citizen’ residing in India. 
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25. In India, et any rate, we are all 
certainly governed by our Constitution. 
The fact that the affected petitioner may 
not, as a result of a particular order, 
be able to do something intended to be 
done by her abroad cannot possibly make 
the Governmental action in India either 
ineffective or immune from judicial 
scrutiny or from an attack made on the 
ground of a violation of a fundamental 
right which inheres in an Indian. citizen. 
The consequences or effects upon the 
petitioner’s possible actions or future ac~ 
tivities in other countries may be a fac- 
tor which may he weighed, where rele- 
vant, with other relevant facts im a 
particular case in judging the merits of 
the restriction imposed, It will be rele- 
vant in so far as it can be shown to 
have some connection with public or 
national interests when determining the 
merits of an order passed. It may show 
how she has become a “person aggriev- 
ed” with a cause of action, by a particu- 
lar order involving her personal freedom. 
But such considerations cannot curtail or 
„impair the scope or operation of funda- 


mental rights of citizens es protections ' 


against unjustifiable actions of their owm 
Government. Nor can they, by their own 
force, protect legally unjustifiable ac- 
tions of the Government of our country 
against attacks in our own Courts. 


26. In order to apply tne tests con- 
tained in Articles 14 and 19 of the Con- 
stitution, we have to consider the objects 
for which the exercise of inherent rights 
recognised by Article 21 of the Constitu- 
tion are restricted as well as. the proce- 
dure by which these restrictions are 
sought to be imposed. Both substantive 
and procedural. laws and actions taken 
under them will save to pass tests im- 
posed by Articles 14 and 19 whenever 
facts justifying the invocation of either 
of these articles may tbe disclosed. For 
example, an international singer or dan- 
. cer may well be able to complain of an 
unjustifiable restriction on professional 
activity by a denial of a Passport, In 
such a case, violations ef bath Arts. 21 
and 19 (1) (g) may both be put forward 
making it necessary for the avthorities 
concerned to justify the restriction im- 
posed, by showing satisfaction of tests 
of validity concemplated by each af 
these two articles. 

27. The tests of reason and justice 
cannot be abstract. They cannot be divor- 
ced from the needs of the nation. The 
tests have to be pragmatic. Otherwise, 
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they would. cease to he reasonable, Thus: 
I think that a discretion left tœ the au- 
thority to impound a passport. in public 
interest, cannot invalidate the law itself.. 
We cannot, out of fear thay such: power: 
wilk be misused, refuse to. permit Par- 
liament. to, entrust even: such power to 
ex€cutive authorities as may be absolu- 
tely necessary to carry out the purposes 
of a validly exercisable pcwer. I think 
it has to be necessarily left to executive 
discretion to decide wetter, on the 
facts and circumstances ‘of a particular: 
case, public interest will or will not be 
served’ by a particular order to be passed 
under a valid law subject, as it always: 
is, to judicial supervision. In matters: 
such as grant, suspension, impounding 
or cancellation of passports, the possible 
dealings of an individual with rationals: 
and authorities of other States hare to 
be considered. The contemplated: or 
possible activities abroad of the indivi-- 
dual may have to be takem into account: 
There may be questions: of national! 
safety and welfare which transcend the 
importance of the individual’s tmherent 
right to go where he or she pleases to 
go. Therefore, although we may not 
deny the grant of wide discretionary 
power to the executive authorities as 
unreasonable in such cases, yet, T think 
we must look for end find procedural! 
safeguards fo ensure that tha power will 
not be used for purposes: extraneous to 
the grant of the power before we: uphold 
the validity of the pcwer conferred) We 
have to insist om procedural proprieties: 
the observance ef which. could shaw that 
such a power is. being used only to serve: 
what can reasonably and. justly be re- 
garded as a public. or national interest. 
capable of overriding. the individuals. in- 
herent right of movement cr travel. to 
wherever he or she pleases. in. the modern 
world of closer integration in every 
sphere: ‘between. the peoples of the world 
and the shrunk. time-space relationship.. 
28. The view L have taken above pro- 
ceeds om the assumption thet there: are: 
inherent or natural human rights of. the 
individual recognised by and embodied 
im our Constitution There actual exen- 
cise, however, is regulated and condi- 
tiored largely by statutory law. Per- 
sons upon whom these basie rights are 
conferred can exercise them. so long as: 
there is no justifiable reason under the 
law enabling: deprivations: or restrictions 
of such rights. But, once the valid rea- 
son is found to be: there and: the depri- 
vation or restriction takes. place for that 
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valid reason in a procedurally veid 
manner, the action which results in a 
deprivation or mestniction becomes un- 
assailable, If either the reason sanctioned 
iby the law is absent, or the mroced=re 
followed in arriving at the conclucon 
that such a reason exists is unreas=m- 
.able, the order having the effect of de- 
privation or restriction must ‘be quastad. 

29. cA bare. Jook at the provisions of 
&. 10, subs. (3) of the Act will skow 
that each of dhe orders which could be 
passed under S. 10, sub-s. (3) (a) to h) 
mequires a “satisfaction” by the Passport 
Authority on certain objective conditions 
which must exist in a case before it 


passes an order to impound a passport — 


or a travel document. Impounding of 
evocation are placed side by side on 
the same footing jin the provision. 2c- 
dion 11 of the Act provides an appeal 
do the Central Government from every 
order passed under Section 10, sub-s (3) 


wot the Act, “Hence, S. 10, sub-s. £5) 
makes it obligatory upon the Passport 
Authority to "record in writing a briel 


Statement of the reasons for making sach 
order and furnish to the ‘holder of zhe 
{passport or sravel document on demand 
‘a copy of the same unless in any case, 
the passport authority is of fhe opiron 
that it will not ibe in the interests of 
the sovertignty and integrity of India, 
fhe security of India, friendly relatzens 
of India with any foreign country or in 
the ‘interests of fhe general public to 
furnish such a copy” 

30. It seems to me, from the previ- 
sions of Ss. 3, 7 and 8 of the Act, read 
with other provisions, that there is a 
statutory right also acquired, on fuil- 
ment of prescribed conditions by kol- 
der of a passport, that ït should en- 
‘tinue ‘to ‘be effective for the specied 
period so long as no ‘ground has cane 
‘into existence for -either itt revocaton 
er for iirmpounding it which amounts to 
a suspension of it for the time being. It 
is true ‘that in a proceeding under Arti- 
‘Cle 32 of tthe Constitution, we are caly 
‘concerned with ‘the enforcement of fon- 
damental Constitutional rights nd 
not with any statutory rights apart frem 
fundamental rights. Article 21, however, 
makes it clear that violation of a Ew, 
whether statctory or of any other kind, 
üs itself an infringement of the guaren- 
eed fundamertal right. ‘The ‘basic misht 
ds mot to be denied the protection of 
“law” irrespective of variety of that 
daw, Jt need only be a right “establismed 
‘by law,” . 
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31. There can be no doubt whatsoever 
that the orders under S. 10 (3) must be 
based upon some material even if that 
material consists, in some. cases, of rea- 
sonable suspicion arising from certain 
credible assertions made by reliable in- 
dividuals. It may be that, in an emer- 
gent situation, the impounding of a pass- 
port may become necessary without even 
giving an opportunity to be heard against 
such a step, which could be reversed 
after an opportunity given to the holder 
of the passport to show why the ` step 
was unnecessary, but, ordinarily no 
Passport could be reasonably either im- 
pounded or revoked without giving a 
prior opportunity to its holder to show 
cause against the proposed action. The 
impounding as well as revocation of a 
passport, seem to constitute action in the 
nature of a punishment necessitated on 
one of the grounds specified in the Act. 
Hence. ordinarily, an opportunity to be 
heard im defence after a show cause 
notice should be given to the holder of 
a passport even before impounding it. 


32. It is well established that even 
where there is no specific provision in 
a statute or rules made thereunder for 
showing cause against action proposed to 
he taken against an individual, which af- 
fects the rights of that individual, the 
duty to give reasonable opportunity to 
be heard will be implied from the nature 
of the function to be performed by the 
authority. which has the power to take 
punitive or- damaging action. This 
principle was laid down by this Court 
im the State of Orissa v. Dr. (Miss) Bina- 
pani Dei (AIR 1987 SC 1269 at p. 1271) 
in the following words: 
` "The rule that a party to whose pre- 
judice an arder is intended to be passed 
is entitled to a hearing applies alike to 
Judicial tribumals and bodies of persons. 
invested with authority to adjudicate 
upon matters involving civil conse- 
quences, It is one of the fundamental 
rules of our constitutional set-up that 
every citizen is protected against exer- 
tise of arbitrary authority by the State 
er its officers. Duty to act judicially 
would, therefore arise from the very na- 
ture of the function intendeg to be per- 
formed: it need not be shown tọ be 
Super-addéd If there is power to de- 
cide and determine to the prejudice of 
@ person, duty to act judicially is 
implicit in the exercise of such power. 
ifthe essentials of justice be ignored 


-~ and an order to the prejudice of a per- 
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son is made, the order is a nullity. That 
is a basic concept of the rule of law and 
importance thereof transcends the signi- 
ficance of a decision in any particular 
case,” 

33. In England, the rule was thus 
expressed by Byles J, in Cooper v. 
Wandsworth Board of Works: (1863) 14 
CB (NS) 180: 

“The laws of God and man both give 
the party an opportunity to make his 
defence, if he has any. I remember to 
have heard it observed by a very learn- 
ed man, upon such an occasion, that 
even God himself did not pass sentence 
upon Adam before he was called upon 
to make his defence. “Adam (says God), 
“where art thou? Hast thou not eaten of 
the tree whereof I commanded the that 
thou shouldest not eat;” And the same 
question was put to Eve also.” 


34. I find no difficulty whatsoever 
in holding, on the strength of these well 
recognised principles, that an order im- 
pounding a passport must be made 
quasi-judicially. This was not done in the 
case ‘before us. 

35. In my estimation, the findings 
arrived at by my learned brethren after 
an examination of the facts of the case 
before us, with which I concur, indicate 
that it cannot be said . that a good 
enough reason has been shown to exist 
for impounding the passport of the peti- 
tioner by the order dated 7th July, 1977. 
Furthermore, the petitioner has had nO 
opportunity of showing that the ground 
for impounding it finally given in this 


Court either does not exist or has no 
bearing on public interest or 
that public interest cannot be 
better served in some other man- 
ner. Therefore, speaking for myself, 


I would quash the order and direct the 
opposite parties to give an opportunity 
to the petitioner to show cause against 
any proposed action on such grounds as 
may be available. 

36. I am not satisfied that there were 
present any such pressing grounds with 
regard to the petitioner before us that 


the immediate action of impounding 
her passport was called for. Further- 
more, the rather cavaliar fashion in 


which disclosure of any reason for im- 
pounding her passport was denied to her, 
despite the fact that the only reason 
said to exist was the possibility of her 
being called to give evidence before a 
Commission of Inquiry and stated in the 
counter-affidavit filed in this Court, -is 


not such as to be reasonably deemed to 
necessitate its concealment in public in- 
terest, may indicate the existence of 
some undue prejudice against the peti- 
tioner. She has to be protected against . 
even the appearance of such a preju- 
dice or bias. : l 


37. It appears to me that even execu- 
tive authorities when taking administra- 
tive action which involves any depriva- 
tions of or restrictions on inherent fun~« 
damental rights of citizens must take 
care to see that justice is not only done 
but manifestly appears to ibe done. They 
have a duty to proceed in away which 
is free from even the appearance of 
arbitrariness or unreasonablenéss or un~ 
fairness. They have to act in a manner 
which is patently impartial and meets 
the requirements of natural justice. 


38. The attitude adopted by the 
Attorney General, however, shows that 
passport authorities realize fully that 


the petitioner’s case has not been justly 
or reasonably dealt with. As the under- 
taking given by the Attorney Gene- 
ral amounts to an offer to deal with it 
justly and fairly after informing the 
petitioner of any ground that may exist 
for impounding her passport, it seems 
that no further action by this Court may 
be necessary. In view, however, of what 
is practically an admission that the order 
actually passed on 7th July, 1977, is 
neither fair nor procedurally proper, I 
would, speaking for myself, quash this 
order and direct the return of the im- 
pounded passport to the petitioner, I 
also think that the petitioner is entitled 
to her casts, 


Y. V. CHANDRACHUD, J.:— 39. The 
petitioner’s passport. dated June 1, 1976 
having been impounded “in public inte- 
rest” by en order dated July 2, 1977 and 
the Government of India having declin- 
ed "in the interest of general public” to 
furnish to her the reasons for its deci- 
sion, she has filed this writ petition un- 
der Art. 32 of the Constitution to chal- 
lenge that order. The challenge is found- 
ed on the following grounds: 

(1) To the extent to which S, 10 (3) 
(c) of the Passports Act, 1957 authorises 


‘the passport authority to impound a 


passport “in the interests of the general 
public”, it is violative of Art. 14 of the 
Constitution since it confers vague and 
undefined power on. the passport autho+ 
rity; 


. + (2) Section. 10 (3) (€) is vaid as confer- 


ring an arbitrary. power sirce it.- does . 
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not provide for a hearing to the hold=r 
of the passport before the passport 2S 
impounded; > . 
` (3) Section 10 (3) (c) is violative z 
Art. 21 of the Constitution since it do=s 
not prescribe ‘procedure’ within tze 
meaning of that article and since tre 
procedure which it prescribes is arki~ 
trary and unreasonable; and 

(4) Section 10 (3) (c) offends agairst 
Arts. 19 (1) (a) and 19 (1) (g) since it p€>- 
mits restrictions to be imposed on t-e 
rights guaranteed by these articles ev=n 
though such restrictions cannot be imm- 
posed under Arts. 19 (2) and 19 (6). . 
At first, the passport authority exerc- 
ing its power under S. 10 (5) of the Act 
refused to furnish to the petitioner tze 
reasons for which it was considered re- 
cessary in the interests of general pub- 
lic to impound her passport. But these 
reasons were disclosed later in the coum- 
ter-affidavit filed on behalf of the Gew- 
ernment of India in answer to the wut 
petition, The disclosure made under tre 
stress of the writ petition that the pei- 
tioner’s passport was impounded becau», 
her presence was likely to be requir=d 
in connection with the proceedings be 


fore a Commission of Inquiry, cord 
easily have been made when the peii~ 
tioner called upon the Government 70 


let her know the reasons why her pass~ 
port was impounded. The power to ne 
fuse to disclose the reasons for impourd= 
ing a passport is of an exceptional ra- 
ture and it ought to be exercised fair-y, 
sparingly and only when fully justified 
by the exigencies of an uncommon 
situation, The reasons, if disclosed, being 
open to judicial scrutiny for ascertaia- 
ing their nexus with the order impound- 
ing the passpcrt, the refusal to disclose 
the reasons would equally be open to tae 
scrutiny of the court; or else, the who-2- 
some power of a dispassionate judic_al 
examination of executive orders cord 
with impunity be set at naught by =n 
obdurate determination to suppress the 
reasons. Law cannot permit the exercise 
of a power to keep the reasons undxs- 
closed if the. sole reason for doing so is 
to keep the reasons away from judicial, 
scrutiny. 


40. In Satwant Singh Sawhney v. D. 
Ramarathnam, Assistant Passport Offic=r, 
Government af India, New Delhi, (1967) 
3 SCR 525: (ATR 1967 SC ‘1836) this 
Court ruled by majority that the ez- 
pression ‘personal liberty’ which occurs 
im Art, 21 of the -Constitution -.incluces. 
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the right to travel abroad and that no 
person can be deprived of that. right ex- 
cept according to procedure established 
by law. The Passports Act which was en- 
acted by Parliament in 1967 in order to 
comply with that decision prescribes the 
procedure whereby an application for a 
passport may be granted fully or par- 
tially, with or without any endorsement, 
and a passport once granted may _ later 
be revoked or impounded. But the mere 
prescription of some kind of procedure 
cannot ever m€et the mandate of Art. 21. 
The procedure prescribed by law has to 
be fair, just and reasonable, not fanciful, 
oppressive or arbitrary. The question 
whether the procedure prescribed by a 
law which curtails or takes away the 
personal liberty guaranteed by Art. 21. 
is reasonable or not has to be considered 
not in the abstract or on hypothetical 
considerations like the provision for a 
fuli-dress hearing as in a Court-room 
trial, but in the context, primarily, of 
the. purpose: which the Act is intended to 
achieve and of urgent situations which 
those who are charged with the duty of 
administering the Act may be called 
upon to deal with Secondly, even the 
fullest compliance with the requirements 
of Art. 21 is not the journey’s end be- 
cause, a law which prescribes fair and 
reasonable procedure for curtailing or 
taking away the personal liberty guaran- 
teed by Art, 21 has still to meet a pos- 
sible challenge under other provisions of 
the Constitution like, for example, Arti- 
cles 14 and 19. If the holding in A. K. 
Gopalan v. State of Madras, 1950 SCR 
88 : (AIR 1950 SC 27) that the freedoms 
guaranteed by the Constitution are mu- 
tually exclusive were still good law, the 
right to travel abroad which is part of 
the right of personal liberty under Arti- 
cle 21 could only be found and located 
in that article and in no other. But in 
the Bank Nationalisation case (R. C. 
Cooper v. Union of India) (1970) 3 SCR 
530: (AIR 1970 SC 564) the majority held. 
that the assumption in A. K. Gopalan 
that certain articles of the Constitution 
exclusively deal with specific matters 
cannot be accepted as correct. ‘Though 
the Bank Nationalisation case was con- 
cerned with the inter-relationship of 
Arts. 31 and 19 and not of Arts. 21 and 
19,. the basic approach adopted therein 
as regards the construction of fundamen- 
tal rights guaranteed in the different 
provisions of the Constitution categori- 
cally discarded the major premise of the 


majority. judgment in A. K. Gopalan as.: 
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incorrect: That is how a seven-Judge 
Bench in Shambhu: Nath Sarkar v. State 
of West. Bengal (1973) L: SCR 856: (AIR 
1973 SC 1425) assessed’ the true impact 
of the: ratio of the Bank Nationalisation 
case on the decision in A, K, Gopalan. 
In Shambhu Nath Sarkar it was accord- 
ingly held that a law: of preventive de- 
tention has: to meet: the challenge not 
only of Arts: 21 and 22% but also of: Arti- 
cle 19 (1) (d) Later, a five-Judge Bench 
in Haradham Saha v: State of West Ben- 
gal, (1975) I SCR. 778: (AIR 1974 SC 
2154) adopted the same approach and 
considered’ the question. whether the 
Maintenance: of Internal Security Act, 
1971 violated the right guaranteed by 
Art. 19 (1) (d). Thus, the inquiry whe- 
‘ther the right to travel: abroad forms a 
part: off any of the freedoms: mentioned’ 
in Art: I9 (1) is not tobe shut out at 
the thresholg merely because that right 
is- æ part of the guarantee of personal 
liberty under Art. 21. I am in entire 
agreement’ with Brother Bhagwati when 
he: says: 

“The law must therefore, now be taken 
to ‘be well settled that Art. 21 does not 
exclude: Art. 19 and that even if there is 
a law prescribing a procedure for qe- 
priving æ person of ‘personal liberty” and 
there is consequently no infringement of 
the fimdamental right’ conferred by 
Art. ZI, such law; in so far as it abridges 
or takes- away any fundamental right 
under’ Art. 19 would’ have to meet the 
challenge of’ that article.’” 


41. The interplay of diverse articles 
of the Constitution guaranteeing various 
freedoms has gone through vicissitudes 
whick have been elaborately traced iby 
Brother Bhagwati. The test of directness 
of the impugned Ilaw as contrasted’ with 
its consequences was thought in A. K. 
Gopalan (AIR 1950 SC 27) and Ram 
Singh; 1951’ SCR 451: (AIR 1951 SC 270) 
to be the true approach. for determining, 
whether a fundamental. right was in- 
fringed: A significant application. of that 
test may be- perceived in. Naresh S. Mi- 
rajkar,. (1966) 3°SCR 744: (AIR 1967 SC 
1) where an order passed. by the Bom- 
bay High Court prohibiting the publica- 
tion of a witness’s evidence in a defama- 
tion case. was upheld’ by this. Court on 
the ground that it was passed with the 
object: of affording protection to the wit- 
ness in order to obtain true evidence 
and its impact on the right -of free 
speech and expression guaranteed by 
Article 19 (1) (a) was incidental. N. H. 
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Bhagwati J. in Express Newspapers, 1959 
SCR 12: (AIR 1958 SC 578) struck a 
modified note by evolving the test of 
proximate effect and operation of the 
statute, That test saw its fruition in 
Sakal Papers, (1962) 3 SCR 842: (AIR 
1962 SC 305) where the Court, giving 
precedence to the direct and immediate 


-effect of the order over its form and ob- 


ject struck down the Daily Newspaper 
(Price and Page) Order, 1960 on the 
ground that it violated Art. 19 (1) (a) of 
the Constitution. The culmination of this 
thcught process came in the Bank Na- 
tionalisation case (AIR 1970 SC 564) 
where it was held by the majority, 
speaking through Shah J., that the ex- 
tent of protection against impairment of 
a fundamental right is determined by 
the direct operation of an action upon 
the individual’s rights and not by the 
object of the legislature or by the form 
of the action. In Bennett Coleman, (1973) 
2 SCR 757: (AIR 1978 SC 106) the Court, 
by a majority, reiterated the same posi~ 
tion by saying that the direct operation 
of the Act upon the rights forms the real 
test. It struck down the newsprint policy, 
restricting the number of pages of news~ 
papers without the option to reduce the 
circulation, as offending against the pro- 
visions of Art. 19 (1) (a). “The action 
may have a direct effect on a fundemen~ 
tal right although its direct subject- 
matter may be different” observed the 
Court, citing an effective instance of a 
law dealing with the Defence of India 
or with defamation and yet having a di- 
rect effect on the freedom of speech and 
expression, The measure of directness, a9 
held by Brother Bhegwati, is the ‘inevi- 


table’ consequence of the impugned 
statute. 
42. These then are the guidelines with 


the help of which one has to ascertain 
whether S. 10 (8) (c) of the Passports 
Act which authorises the passport autho- 
rity to impound a passport or the im- 
pugned order passed thereunder violates 
the guarantee of free speech and ex- 
pression conferred by Art. 19 (1) (a). 
43. The learned Attorney General 
answered the péetitioner’s contention in 
this behalf by saying firstly, that the 
right to go abroad cannot be compre- 
hended within the right of free speech 
and expression since the latter right is 
exercisable by the Indian citizens within 
the geographical limits of India only. Se- 
condly, he contends, the right to go ab- 
road is altogether of a different genre 
from the right of free speech and ex~ 
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pression and 
it. 


44. The first of these contentioms 
raises a question of great importance 
but the form in which the contention is 
couched is, in my opinion, apt to beg 
the true issue. Article 19 confers certe-n 
freedoms on Indian citizens, some f 
which by their very language and native 
are limited in their exercise by geogra- 
phical considerations. The right to mecve 
freely throughout the ‘territory of Inca 
and the right to reside and settle in amy 
part of the ‘territory of India’ whch 
are contained in clauses (d) and (e) of 
Article 19 (1) are of this nature. Tae 
two clauses expressly restrict. the ope- 
ration of the rights mentioned therein to 
the territorial limits of India. Besices, 
by the very object and nature of thcse 
rights, their exercise is limited to Indan 
territory. Those rights are intended to 
bring in sharp focus the unity and irie- 
grity of the country and its quasi-fe-e- 
ral structure. Their drive is directed 
against the fissiparous theory that ‘sons 
of the soil’ alone shall thrive, the ‘snil’ 
being conditioned by regional and s=b- 
regional considerations, The other free- 
doms which Art. 19 (1) confers are not 
so restricted by their terms but that 
again is not conclusive of the question 
under consideration. Nor indeed Gees 
the fact that restraints on the freedcms 
guaranteed by Art. 19 (1) can be impos- 
ed under Arts. 19 (2) to 19 (6) by zhe 
State furnish any clue to that quest=>n. 
The State cen undoubtedly impose rea- 
sonable restrictions on fundamental 
freedoms under clauses (2) to (6) of 
Art. 19 and those restrictions, generally, 
have a territorial operation. But the an- 
bit of a freedom cannot be measured by 
the right of a State to pass laws impos- 
ing restrictions on that freedem whch, 
in the generality of cases, have .a g20 
graphical limitation, 


45. Article 19 (1) (@) guarantees ito 
Indian citizens the right to freedom of 
speech and expression. It does not fe- 
limit that right in any manner and tkəre 
is no reason, arising either out of inar- 
pretational dogmas or pragmatic .coxsi- 
derations, why the courts should strain 
the language of the Article to cut down 
the amplitude of that right. The pain 
meaning of the clause guaranteeing “ree 
speech and expression is that Indian siti- 
zens are entitled to exercise that rzht 
wherever they choose, regardless of g20- 
graphical considerations, subject of 
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course to the operation -of any -existing 
law or the power .of the State to make 
a law imposing reasonable restrictions 
in the interests .of :the -sovereignty and 
integrity of India, the security .of the 
State, friendly relations with foreign 
States, public order, decency or mora- 
lity, or in -relation to contempt of court, 
defamation or ‘incitement to an offence, 
as provided in Art. 19 (2). The exercise 
of the right of free speech and expres- 
sion beyond the limits .of Indian terri- 
tory will, of course, also ‘be .subject to 
the laws of the country in which the 
freedom is or is intended to be exercised. 
I am quite clear that the Constitution 
-does not confer any power on the exe- 
cutive to prevent the exercise by an Jn- 
dian citizen of the :right wf free speech 
and expression on foreign soil, subject to 
what I have just stated. In fact, that 
seems to me to be the <crux.of the mat- 
ter, for which :reason J .said, though with 
respect, that the form in which ‘the 
‘learned Attorney General stated his pros 


position was likely to cloud the frue 
‘issue, The ‘Constitution guarantees cer- 
tain fundamental ‘freedoms and except 


where their exercise is limited ‘by terfi- 
torial considerations, those freedoms may 
‘be exercised -wheresoever ‘one chooses, 
subject to the exceptions or qudlifica~ 
tions mentioned above. i 

„46. The next :cuestion -is whether the 
right to :go out of India is -an ‘integral 
part of the ight of -free speech and ex- 
pression :and ‘is comprehended within it. 
It seems to me ‘impossible to answer ‘this 
‘question in ‘the -affirmative .as-is contend- 
ed by the  petitioner’s counsel, Shri 
Madan Bhatia. It is possible to ‘predicate 
of many a right that -its exercise would 
be more meaningful :if ‘the ‘right is ex- 
tended to comprehend an ‘€xtraneous 
facility. But such extensions do :not form 
part .of the right conferred by the Con- 
stitution. The analogy .of the freedom of 
press being included ‘inthe right of free 
speech and expression is-wholly "misplac~ 
ed because the right -of free ‘expression 
incontrovertibly includes the -tight -of 
freedom of the press. The right to go ab- 
road on one ‘hand and ‘the right. of free 
speech and expression on the other are 
made up of basically ‘different constitu- 
ents, so different indeed that one cannot 
‘be compréhended in -the other. 

47%. Brother ‘Bhagwati thas, -on this 
aspect .considered at length certain , Ame- 
rican decisions like Kent (1958) 2 Law 
Ed 24 1204, Apthekar (1 964) 12 Law 
Ed 2d 992 and Zomel (1966) 14 Law Ed 
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2d 179 and illuminating though his ana- 
lysis is, I am inclined to think that the 
presence of the due process clause in 
the 5th and 14th Amendments of the 
American Constitution makes significant 
difference to the approach of American 
Judges to. the definition and evaluation 
of constitutional guarantees. The content 
which has been meaningfully and imagi- 
natively poured into “due process of 
law” may, in my view, constitute an im- 
portant point of distinction ‘between the 
American Constitution and ours which 
studiously avoided the use of that ex- 
pression, In the Centennial Volume, “The 
Fourteenth Amendment” edited by Ber- 
nard Schwartz, is contained an article 
on ‘Landmarks of Legal Liberty’ by 
Justice William J. Brennan in which the 
learned Judge quoting from Yeats’s play 
has this to say:-In the service of the 
age-old dream for recognition of the 
equal and inalienable rights of man, the 
14th Amendment though 100 years old, 
can never be old, 


“Like the poor old woman in Yeats 
play.” Did you see an old woman going 
down the path? asked Bridget. ‘I did not.’ 
replied Patrick, who had come into the 
house after the old woman left it, “But 
I saw a young girl and she had the walk 
of a queen.” 


Our Constitution too strides in its 
majesty but, may it ‘be remembered, 
without the due process clause, I prefer 
to be content with a decision directly in 
point, All India Bank Employees’ Asso- 
ciation, (1962) 3 SCR 269: (AIR 1962 SC 
171) in which this Court rejected the 
contention that the freedom to form as- 
sociations or unicns contained in Art, 19 
{1) (c) carried with it the right that a 
workers’ union could do all that was 
necessary to make that right effective, in 
order to achieve the purpose for which 
the union was formed. One right lead- 
ing to another and that another to still 
other, and so on, was described in the 
above-mentioned decision as productive 
of a “grotesque result.” 


48. I have nothing more to add to 
what Brother Bhagwati has said on the 
other points in the case. I share his opin- 
ion that though the right to go abroad 


is not included in the right contained in- 


Art. 19 (1) (a), if an order made under 
S. 10 (8) (c) of the Act does in fact vio- 
late the right of free speech and expres- 
sion, such an order could be struck down 
as unconstitutional. It is well settled 
. that a statute may pass the test of  con- 
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stitutionality and yet an order passed 
under it may be unconstitutional, But of 
that I will say no more because in this 
branch, one says ng more than the facts 
warrant and decides nothing that does 
not call for a decision. The fact that the 
petitioner was not heard before or soon 
afier the impounding of her passport 
would have introduced a serious infir- 
mity in the order but for the statement 
of the Attorney General that the Gov- 
ernment was- willing to hear the peti- 
tioner and further to limit the operation 
of the order to a period of six months 
from the date of the fresh decision, if 
the decision was adverse to the peti- 
tioner. The order, I agree, does not in 
fact offend against Art. 13 (1) (a) or 
19 (1). (8). 


49, I, therefore, agree with the order 
proposed by Brother Bhagwati. 


` BHAGWATI, J. (on behalf of him- 
self. Untwalia and Murtaza Fazal Ali, 
JJ.) (Majority view):— 50. The petition- 
er is the holder of the passport issued 
to her on 1st June, 1976 under the Pass- 
ports Act, 1967. On 4th July, 1977 the 
petitioner received a letter dated 2nd 
July, 1977 from the Regional Passport 
Officer, Delhi intimating to her that it 
has been decided by the Government of 
India to impound her passport under 
S. 10 (8) (c) of the Act in public interest 
and requiring her to surrender the pass~ 
port within saven days from the date of 
receipt of the letter. The petitioner im- 
mediately addressed a-letter to the Re- 
gional Passport Officer requesting him 
to furnish a copy of the statement of 
reasons for making the order as provid- 
ed in S. 10 (5) to which a reply was sent 
by the Government of Inaia, Ministry 
of External Affairs on 6th July, 1977 
stating inter alia that the Government 
has decided “in the interest of the gene- 
ral public” not to furnish her a copy of 
the statement of reasons for the making 
of the order. The vetitioner thereupon 
filed the present petition challenging the 
action of the Government in impounding 
her passport and declining to give rea- 
sons for doing so, The action of tha 
Government was impugned inter alia on 
the ground that it was mala fide, ‘but 
this challenge was not pressed before us 
at the time of the hearing of the argu- 
ments and hence it is not necessary to 
state any facts bearing on that question. 
The principal challenge set out in the 
petition against the legality of the ac- 
tion of the Government was based: main= - 
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ly on the:ground that Sec. 10 (3) (c), in 
so far as it empowers the Passport Au- 
thority to impound a passport “in the 
interests of the general public” is viola- 
tive of the equality clause contained in 
Art. 14 of the Constitution, since the 
condition denoted by the words “in the 
interests of the general public” limiting 
the exercise of the power is vague and 
undefined and the power conferred by 
this provision is, therefore, excessive and 
suffers from the vice of “over-breadth”, 
The petition also contained a challenge 
that an order under S. 10 (3) (c) im- 
pounding a passport could not be made 
by the Passport Authority without giv- 
ing an opportunity to the holder of the 
passport to ke heard in defence and 
since in: the present case, the passport 
was impounded by the Government with- 
out affording an opportunity of hearing 
to the petitioner, the order was null and 
void, and, in the alternative, if Sec. 10 
(3) (c) were read in such a manner as 
to exclude the right of hearing, the sec- 
tion would be infected with the vice of 
arbitrariness and. it would be void as 
offending Art. 14. These were the only 
grounds taken in the petition as origi- 
nally filed and on 20th July, 1977 the 
petition was admitted and rule issued by 
this Court ‘and an interim order was 
made directing that the passport of the 
petitioner shculd continue to remain de- 
posited with the Registrar of this Court 
pending the hearing and final disposal of 
the petition. | , 

51. The hearing of the petition was 
fixed on 30th August 1977, ‘but before 
that, the petitioner filed an application 
for urging additional grounds and by 
this application, two further grounds 
were sought to be urged by her. One 
ground was that Sec. 10 (3) (c) is ultra 
vires Article 21 since it provides for im- 
pounding of passport without any proce- 
dure as required by that Article, or, in 
any event, even if it- could be said that 
there is some procedure prescribed un~ 
der the Passports Act, 1967, it is wholly. 
arbitrary and unreasonable and, there- 
fore, not in compliance with the require- 
ment of that Article, The other ground 
urged on behalf of the petitioner was 
that Sec. 10 (8) (c) is violative of Arts. 19 
(1) (a) and 19 (1) (g) inasmuch as it au- 
thorises imposition of restrictions on 
freedom of speech and expression gua- 
ranteed under Article 19 (1) (a) and 
freedom to. practise any profession or to 
carry . on any occupation or business 


guaranteed under Art. 19 (1). (g).-and. 


these. restrictions. are impermissible un- 
der Art. 19 (2) and Art. 19 (6) respec- 
tively. The application for urging these 
two additional grounds was granted by 
this Court and ultimately at the hearing 
of the petition these were the two prin- 
cipal grounds which were pressed on 
behalf of the petitioner. 


52. Before we examine the rival 
arguments urged on behalf of the par- 
ties in regard to the various questions 
arising in this petition, it would be con- 
venient to set out the relevant provi- 
sions of the Passports Act, 1967, This 
Act was enacted on’ 24th June, 1967 in 
view of the decision of this Court in 
Satwant Singh Sawhney v. D. Ramarath- 
nam, Assistant Passport Officer, Govern- 
ment of India, New Delhi, (1967) 3 SCR 
525:(AIR 1967 SC 1836), The position 
which obtained prior to the coming into 
force of this Act was that there was no 
law regulating the issue of passports for 
leaving the shores of India and going 
abroad, The issue of passports was en- 
tirely within the discretion of the exe- 
cutive and this discretion was unguided 
and unchannelled, This Court, by a ma- 
jority, held that the expression ‘“perso- 
nal liberty” in Art. 21 takes in the right 
of locomotion and travel abroad and 
under Art. 21 no person can be depriv- 
ed of his right to go abroad except ac- 
cording to the procedure established by 
law and since no law had been made by 
the State regulating or prohibiting the 
exercise of such right, the refusal 
of passport was in violation of Art. 21 
and moreover the discretion with the 
executive in the matter of issuing or re- 
fusing passport being unchannelled and 
arbitrary, it was plainly violative of 
Art, 14 and hence the order refusing 
passport to the petitioner was also in- 
valid under that Article. This decision 
was accepted by Parliament and the in- 
firmity pointed out by it was set right 
by the enactment of the Passports Act, 
1967. This Act, as its preamble shows, 
was enacted to provide for the issue of 
passports .and travel documents to regu- 
late the departure from India of citizens 
of India and other persons and for inci- 
dental and ancillary matters. Section 3 
provides that no person shall depart 
from or attempt to depart from India 
unless he holds in this behalf a valid 
passport .or travel document. What are 
the different classes of passports and 
travel documents which can be issued 


under. the Act is laid down ‘in: Sec, 4, 
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Sec, 5, sub-sec. (1) provides for making 
of an application for issue of a passport 
or travel document or for endorsement 
on such passport or travel document for 
visiting foreign country or countries and 
sub-section (2) says that on receipt of 
such application, the passport authority, 
after making such inquiry, if any, as it 
may consider necessary shall, by order 
in writing, issue or refuse to issue the 
passport or travel document or make or 
refuse to make on the passport or travel 
document endorsement in respect of one 
or more of the foreign countries speci- 
fied in the application. Sub-séction (3) 
requires the passport authority, where it 
refuses to issue the passport or travel 
document or to make any endorsement 
on the passport or travel document, to 
record in writing a brief statement. of 
its reasons for making such order, Sec- 
tion 6, sub-sec. (L) lays down the grounds 
on which the passport authority shall 
refuse to make an endorsement for visit- 
ing any foreign country and provides 
that on no other ground the endorse- 
ment shall be refused. There are four 
grounds set out in this sub-section and 
of them, the last is that, in the opinion 
of the Central Government, the presence 
of the applicant in such foreign country 
is not in the public interest. Similarly 
sub-section (2) of Sec. 6 specifies the 
grounds on which alone— and on no other 
grounds —- the passport authority shall 
tefuse to issue passport or travel docu- 
ment for visiting any foreign country 
and amongst various grounds set out 
there, the last is that, in the opinion of 
the Central Government the issue of 
passport or travel document to the ap- 
plicant will not be in the public interest. 
Then we come to Sec. 10 which is the 
material section which falls for conside- 
ration. Sub-section (1) of that section 
empowers: the passport authority to 
vary or cancel the endorsement of a 
passport or travel document or to vary 
or cancel the conditions subject to which 
a passport or travel document has been 
fssued having regard, inter alia, to the 
provisions of sub-section (1) of Sec. 6 or 
any notification under Sec, 19.: Sub-sec- 
tion (2) confers powers on the passport 
authority to vary or cancel the condi- 
tions of the passport or travel decument 
- on the application, of the holder of the 
passport or travel document and with 
the previous approval of the Central 
Government. Sub-section (3) provides 
that the passport authority may impound 
or cause to be impounded or revoke a 
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passport or travel. document om the 


grounds set out: im clauses: (a) to: (h): The 


order impounding the passport. im the 
present: case was made by the. Central 
Government under clause (c) which 
reads as follows:-—- 

‘(c) if the passport authority deems: it 
necessary so to do im the interest of the 
Sovereignty and Integrity of India, the 
security of India, friendly relations of 
India with any foreign country; or in 
the interests of the general public;’” 

The particular ground rélied' upon for 
meking the order was that set’ out in 
the last part of clause (c), namely; that 
the Central Government deems it neces 
sary to impound the passport “in the in- 
terests. of the general public”. Them fol 
lows sub-section (5) which: requires the: 
passport authority impouncing or re- 
voking a passport or travel document or 
varying or cancelling am endorsement 
made upon it to “record in writing a 
brief statement of the reasons for: make 
ing such order and! furnish to the holder 
of the passport or travel document on 
demand a copy of the same unless; in 
any case, the passport authority is of the 
opinion that it will not be im the inte~ 
rests of the sovereignty and integrity of 
India, the security of India, friendly re» 
lations of India with any fdreign coun- 
try or in the interests of the general 
public to: furnish such a copy:” It was 
in virtue of the provision zontained: in: 
the latter part of this: sub-sectiom that: 
the Central Government declined! to. fur= 
nish a copy of the statement of reasons 
for impounding the passport of the peti 
tioner on the ground that. i} was not in 
the interests of the general: public to. fur- 
nish such copy to the petitioner: It: is in 
deed a matter of regret: that the Central 
Government should kave taken up this 
attitude in reply to: the request of the 
petitioner to be supplied a copy of the 
statement of reasons, because ultimately; 
when the petition came to be filed; the 
Central Government. did disclose the rea» 
sons in the affidavit in reply to the peti- 
tion. which shows that it was: not’ really 
contrary io public interest and if wé 
look- at the reasons given in the affida. 
vit in reply, it will be clear that no rea« 


sonable person. could possibly have: taken ' 


the view that the interests of the gene- 
ral public: would be prejudiced by the 
disclosure of the reasons; This is: an in 
stance showing how power zonferred on 
a statutory . authority to: act in the inte- 


rests of the general. public cen sometimes’ 


be improperly exercised. If the petition« 
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er had not filed the petition, she wou-d 
‘perhaps never have been aible to find eat 
what were the reasons for which [ear 
‘passport was impounded ard she was 
deprived of her right to go abroad, ‘The 
‘necessity of giving reasons has obviously 
been introduced in sub-section (5) 30 
that it may act as a healthy cheek 
against abuse or misuse of power, If the 
reasons given are not relevant and there 
is no nexus between the reasons and the 
ground on which the passport has been 
jmpounded, it would be open to me 
holder of the passport ‘to challenge the 
‘order impounding it in a court of lzw 
and if the court is satisfied that the rea- 
sons are extraneous or irrelevant, the 
court would strike down the order. T=is 
liability to be exposed to judicial scri- 
tiny would by itself act as a safegue> 

‘against improper or mala fide exercise of 
power. The court would, therefore, 3€ 
very slow to accept, without close scr1- 
tiny, the claim of the passport author--y 
that it would not be in the interests 
of the general public to disclose the rea- 
sons. The passport authority would have 
to satisfy the court by placing proper 
material that che giving of reasons would 
be clearly and indubitably against ~2€ 
interests of the general public ang if 
the Court is not so satisfied, the Comrt 
may require the passport authority to 
disclose the reasons, subject to any valid 
and lawful claim for privilege whch 
may be set ud on behalf of the Govern- 
ment. Here in the present case, as we 
have already pointed out, the ‘Central 
Government did initially claim that it 
would be against the interests of “ne 
general public to disclose the reasons ior 
impounding the passport, but when it 
came to filing the affidavit in reply, ~2¢ 
Central Government very properly 
abandoned this unsustainable claim ed 
diselosed the reasons. The question whe- 
ther these reasons have any nexus with 
the interests of the general public or 
they are extraneous and irrelevant is a 
matter which we shall examine when we 
deal with the arguments of the parties. 
Meanwhile, proceeding further with the 
re’sume’ of the relevant provisions, refer- 
ence may be made to Sec. 11 which pro- 
vides for an appeal inter alia against the 
order impounding or revoking a passpzrt 
or travel document under sub-sec, (3) of 
S5. 10. But there is a proviso to this sez- 
tion which says that if the order in- 
pounding or revoking a passport or tra- 
vel document is passed by the Central 
Government, there shall be no right of 
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appeal. These are the relevant provisions 
of the Act in the light of which we have 
to consider the constitutionality of sub- 
section (3) (c) of S. 10 and the validity 
of the order impounding the possport of 
the petitioner. 


Meaning and content of personal liberty 
in Article 21 


53. The first contention urged on be- 
half of the petitioner in support of the 
petition was that the right to go abroad 
is part of ‘personel liberty’ within the 
meaning of that expression as used in 
Art. 21 and no one can be deprived of 
this right except according to the pro- 
cedure prescribed by, law. There is no 
procedure prescribed by the Passports 
Act, 1967 for impounding or revoking a 
passport and thereby preventing the 
holder of the passport from going ab- 
road and in any event, even if some pro- 
cedure can be traced in the relevant 
provisions of the Act, it is unreasonable 
and arbitrary, inasmuch as it does not 
provide for giving an opportunity to the 
holder of the passport to be heard 
against the making of the order and 
hence the action of the Central Govern- 
ment in impounding the passport of the 
petitioner is in violation of Art, 21. This 
contention of the petitioner raises a 
question as to the true interpretation of 
Art. 21. What is the nature and extent 
of the protection afforded by this article? 
What is the meaning of ‘personal 
liberty’: does it include the right to go 
abroad so that this right cannot be ab- 
ridged or taken away except in accord- 
ance with the procedure prescribed by 
law? What is the inter-relation between 
Art. 14 and Art. 21? Does Art. 21 merely 
require that there must be some sem- 
blance of procedure, howsoever arbi- 
trary or fanciful, prescribed by law be- 
fore a person can be deprived of his 
personal liberty or that the procedure 
must satisfy certain requisites in the 
sense that it must be fair and reason- 
able? Article 21 occurs in Part III of the 
Constitution which confers certain fun- 
damental rights. These fundamental 
rights had their roots deep in the strug- 
gle for independence and, as pointed 
out by Granville Austin in ‘The Indian 
Constitution — Cornerstone of a Nation’, 
“they were included in the Constitution 
in the hope and expectation that one 
day the tree of true liberty would bloom 
in India”. They were indelibly written 
in the subconscious memory of the race 
which fought for well-nigh thirty years 
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for securing freedom from British rule 
and they found expression in the form 
of fundamental rights when the Consti- 
tution was enacted. These fundamental 
rights represent the basic values cherish- 
ed by the people of this country since 
the Vedic times and they are calculated 
to protect the cignity of the individual 
and create conditions in which every 
human being can develop his persona- 
lity to the fullest extent. They weave a 
‘pattern of guarantees on the basic 
structure of human rights’ and impose 
negative obligations on the State not to 
encroach on individual liberty in its 
various dimensions. It is apparent from 
the enunciation of these rights that the 
respect for the individual and his capa- 
city for individual volition which finds 
expression there is not a self-fulfilling 
prophecy. Its purpose is to help the in- 
dividual to find his own viability, to 
give expression to his creativity and to 
prevent governmental and other forces 
from ‘alienating’ the individual from his 
creative impulses. These rights are wide 
ranging and comprehensive and they fall 
under seven heads, namely, right to 
equality, right to freedom, right against 
exploitation, right to freedom of reli- 
gion, cultural and educational rights, 
‘right to property and right to constitu- 
tional remedies. Articles 14 to 18 occur 
under the heading ‘Right to Equality’, 
and of them, iby far the most important 
is Art. 14 which confers a fundamental 
right by injuncting the State not to 
“deny to any person equality before the 
law or the equel protection of the laws 
within the territory of India”. Articles 19 
to 22, which find place under the head- 
ing “Right to freedom” provide for dif- 
ferent aspects of freedom. Clause (1) of 
Art. 19 enshrines what may be described 
as the seven lamps of freedom. It pro- 
vides that all citizens shall have the 
right— (a) to freedom of speech and ex- 
pression; (b) to assemble peaceably and 
without arms; (c) to form associations 
or unions; (d) to.move freely through- 
out the territory of India; (e) to reside 
and settle in any part of the territory 
of India: (£) to acquire, hold and dispose 
of property and (g) to practise any pro- 
fession or to carry on any occupation, 
trade or business, But these freedoms 
are not and cannot be absolute, for abso- 
lute and unrestricted freedom of one 
may be destructive of the freedom of 
another and in a well-ordered, civilised 
society, freedom can only be regulated 
freedom. Therefore, clauses (2) to (6) of 


Art. 19 permit reasonable restrictions to 
be imposed on the exercise of the fun- 
damental rights guaranteed under cl. (1) 
of that.article. Article 20 need not de- 
tain us as that is not material for the 
determination of the controversy be< 
tween the parties, Then cames Art. 21 
which provides: 


“21, No person shall be deprived of 
his life or personal liberty except ac- 


cording to procedure established by 
law.” l 
Article 22 confers protection against 


arrest and detention in certain cases and 
provides irter alia safeguards in case of 
preventive detention. The other funda- 
mental rights are not relevant to the 
present diszussion and we need not refer 
to them, 


‘54. It is obvious that Art. 21, though 
couched in negative language, confers 
the fundamental right to lize and perso- 
nal liberty. So far as the right to perso- 
nal liberty is concerned, it is ensured by 
providing that no one shall be deprived 
of personal liberty except according te 
procedure prescribed by law. The first 
question that arises for consideration on 
the language of Art. 21 is: what is the 
meaning and content of the words ‘per~ 
sonal liberty’ as used in this Article? 
This question incidentally came up for 
discussion in some of the judgments in 
A. K. Gopalan v. State of Madras, 1950 
SCR 88:(AIR 1950 SC 27) and the ob- 
servations made by Patanjali Sastri, J., 
Mukherjee, J. and S. R. Das, J. seemed 
to place a narrow interpretation on the 
words ‘personal liberty’ so as to confine 
the protection of Art. 21 to freedom of 
the person against unlawful detention. 
But there was no definite pronouncement 
made on this poirt since the question 
before the Court was not so much the 
interpretation of the words ‘personal 
liberty’ as the inter-relation between 
Arts. 19 ang 21. It was in Kharak Singh 
v. State of U. P., (1964) 1 SCR 332: 
(AIR 1963 SC 1295) that the question as 
to the proper scope and meaning of the 
expression ‘personal liberty’ came up 
pointedly for consideration for the first 
time before this Court, The majority of 
the Judges took the view “that ‘personal 
liberty’ is used in the article as a com- 
pendious term to include within itself 
all the varieties of rights which go to 
make up the ‘personal liberties’ of man 
other than those dealt with in the seve- 
ral clauses of Art. 19 (1). In other words, 
while Art. 19 (1) deals. with ~particular 
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species or attributes of that freedor, © 


‘personal liberty’ in Art. 21 takes in ard 
comprises the residue”. The minoriky 
Judges, however, disagreed with ths 
view taken by the majority and explaix 
ed their position in the following words: 


t 

“No doubt ihe expression 'personzl 
liberty’ is a comprehensive one and tke 
tight to move freely is an attribute <f 
personal liberty. It is said that the free 
dom to move freely is carved out of per- 
sonal liberty and, therefore, the expre=- 
sion ‘personal liberty’ in Art. 21 e=~ 
cludes that attribute. In our view, tks 
is not a correct approach, Both are iz- 
dependent fundamental rights, though 
there is overlapping. There is no que- 
tion of one being carved out of anothe>. 
The fundamental right of life and pèr- 
sonal liberty has many attributes and 
some of them are found in Art. 19. Ifa 
person’s fundamental right under Art. 21 
is infringed, the State can rely upon a 
law to sustain the action, but that caz- 
not be a complete answer unless the sad 
law satisfies the test laid down m 
Art. 19 (2) so far as the attributes cover- 
ed by Art. 19 (1) are concerned.” 
There can be no doubt that in view of 
the decision of this Court in R, C. Cos- 
per v. Union of India, (1970) 3 SCR 532: 
(ATR 1970 SC 564) the minority view 
must be regarded as correct and tze 
majority .view must be held to hare 
been overruled. We shall have occasi=n 
to analyse and discuss the decision in 
R. C. Cooper’s case a little later wh=n 
we deal with the arguments based «n 
infraction of Articles 19 (1) (a) and F8 
(1) (g), but it is sufficient to state fer 
the present that according to this dec= 
sion, which was a decision given by tae 
full Court, the fundamental rights coa- 
ferred by Part III are not distinct acd 
mutually exclusive rights. Each freedcn 
has different dimensions and merely kte- 
cause the limits of interference with 
one freedom are satisfied, the law is rot 
freed from: tha necessity to meet the 
challenge of another - guaranteed fres- 
dom. The decision in A. K. Gopalan’s 
case gave rise to the theory that tze 
freedoms under Arts, 19, 21, 22 and 2 
are exclusive — each article enacting a 
code relating to the protection of d3- 
tinct rights, but this theory was over 
turned in R. C. Cooper’s case where 
Shah, J., speaking on behalf- of the 
majority pointed out that “Part. I of 
the Constitution weaves a pattern f 


‘guarantees on the texture of basic kis 
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man rights. The guarantees delimit the 
protection of those rights in their allot- 
ted fields: they do not attempt to enun- 
ciate distinct rights”, The conclusion was 
summarised in these terms: “In our 


‘judgment, the assumption in A. K. Go- 


palan’s case that certain articles in the 
Constitution exclusively deal with spe- 
cific matters — cannot be accepted as 
correct”. It was held in R, C. Cooper's 
ease — and that is clear from the judg- 
ment of Shah, J., because Shah, J, in 
So many terms disapproved of the con- 
trary statement of law contained in the 
opinions of Kania, C. J., Patanjali Sastri, 
J.. Mahajan, J., Mukherjee, J. and S. R. 
Das, J. in A. K. Gopalan’s case — that 
even where a person is detained in ac- 
cordance with the procedure prescribed 
by law, as mandated by Art. 21, the pro- 
tection conferred by the various clauses 
of Art, 19 (1) does not cease to be avail- 
able to him and the law authorising 
such detention has to satisfy the test of 
the applicable freedoms under Art. 19, 
clause (1). This would clearly show that 
Articles 19 (1) and 21 are not mutually 
exclusive, for, if they were, there would 
be no question of a law depriving a per- 
son of personal liberty within the mean- 
ing of Article 21 having to meet the 
challenge of a fundamental right under 
Art, 19 (1). Indeed, in that event, a law 
of preventive detention which deprives 
a person of ‘personal liberty’ in the 
narrowest sense, namely, freedom from 
detention and thus falls indisputably 
within Art. 21 would not require to be 
tested on the touchstone of clause (d) of 
Art. 19 (1) and yet it was held by a 
Bench of seven Judges of this Court in 
Shambhu Nath Sarkar v. The State of 
West Bengal (AIR 1973 SC 1425) that 
such a law would have to satisfy the 
requirement inter alia of Article 19 (1), 
clause (d) and in Haradhan Saha v. The 
State of West Bengal (AIR 1974 SC 2154) 
which was a decision given by a Bench 
of five judges, this Court considered the 
challenge of clause (d) of Article 19 (1) 
to the constitutional validity of the 
Maintenance of Internal Security Act, 
1971 and held that that Act did not 
violate the constitutional guarantee em- 
bodied in that Article, It is indeed dif- 
ficult to see on what principle we can 
refuse to give its plain natural meaning 
to the expression ‘personal liberty’ as 
used in Article 21 and read it in a nar- 
row and. restricted sense so as to exclude 
those attributes of personal liberty which 


are specifically dezlt ‘with in Article 19. 
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We do not think that this would 
be a correct way of interpreting 
the provisions of the ‘Constitution con- 
ferring fundamental rights. The attempt 
of the court should be to expand the 
reach and ambit of the fundamental 
rights rather than attenuate their mean- 
ing and content by a process of judicial 
construction. Tke wave length for com- 
prehending the scope and ambit of the 
fundamental rights has been set by this 
Court. in R. C, Cooper’s case and our 
approach ‘in the interpretation of the 
fundamental rights must new be in time 
with this wave length. We may point out 
even at the cost of repetition that this 
Court has said in so many terms in 
R. C. Cooper's case that each freedom 
has different dimensions and there may 
be overlapping between different funda- 
mental rights and therefore itis not a 
valid argument to say that the expres- 
sion ‘personal liberty’ in Article 21 must 
‘be so ‘interpreted as to avoid overlapping 
between that Article and Art. 19 (1). The 
expression ‘personal Tiberty’ in Art. 21 
is of the widest amplitude and it covers 
a variety of rights which go to consti- 
tute the personal . liberty of man and 
some of them have been raised to the 
status of distinct fundamental rights and 
given additional protection under Art. 19. 
Now, it has been héld by this Court in 
Satwant Singh’s case (ATR 1967 SC 1836) 
that ‘personal liberty’ within the mean- 
ing of Article 21 includes within its am- 
bit the right to go abroad and con- 
sequently no person can be deprived of 
this right except according to procedure 
prescribed by Jaw. Prior to the enact- 
ment of the Passports Act{ 1967, there 
was no law regulating the right of a 
person ‘to go akroad and that was the 
reason ‘why the order of the Passport 
Officer refusing to issue passport to the 
petitioner in Satwant Singh’s case was 
struck down as invalid. Tt will be seen 
at once from the language of Article 21 
that the protection it secures js a limit- 
ed one. It safeguards the right to go ab- 
road against executive interference which 
is not supported by law; and law here 
means ‘enacted law’ or ‘State law.’ Vide 
A. K, Gopalan’s case. Thus, no person 
can be deprived of his right to go ab- 
road ‘unless there is a law made by the 
State prescribing the procedure for so 
depriving him and the deprivation 
is effected strictly in accordance 
with such procedure. It was for 
this reason, in order to comply with 


the requirement of Article 21, that Par- 
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liament enacted the Passports Act, 1967 
for regulating the right to go abroad. It 
is clear from the provisions of the Pass- 
ports Act, 1967 that it lays down the cir=' 
cumstances under which a passport may 
be issued or refuseg or cancelled or im- 
pounded and also prescribes a procedure 
for doing so, but the question is whether 
that is sufficient compliance with Art. 21. 
Is the prescription of some sort of pro- 
cedure enough or must the procedure 
comply with any particular require- 
ments? Obviously, the procedure cannot; 
be arbitrary, unfair or unreasonable. 
This indeed was conceded by the learned: 
Attorney General who with this usual 
candour frankly stated that it was not 
possible for him to contend that anv! 
procedure howsoever arbitrary, oppres- 
sive or unjust may be prescribed by the 
law. There was some discussion in| 
A. K. Gopalan’s case in regard to ‘the 
nature of the procedure required to be 
prescribed under Article 21 and at least 
three of the learned Judges out of five 
expressed themselves strongly in favour 
of the view that the procedure cannot 
be any arbitrary, fantastic or oppressive 
procedure, Fazal Ali, J., who was ina 
minority, went to the farthest limit im 
saying that the procedure must include 
the four essentials set out in Prof. Willis 
book on Constitutional Law, mamely, 
notice, opportunity to be heard, impartial 
tribunal and ordinary course of proce- 
dure. Patanjali Sastri, J., did not go as 
far as that but he did say that “certain 
basic principles emerged as the constant 
factors known to all those procedures 
and they formed the core of the proce- 
dure established by law.” Mahajan, J., 
also observed that Article 21 requires 
that “there should be some form of pro- 
ceeding before a person cen be conde- 
mned either in respect of his life or his 
liberty” and “it negatives the idea of 
fantastic, arbitrary end oppressive forms 
of proceedings.” But apart altogether 
from these observations in A. K. Gopa- 
lan’s case, which have great weight, we 
find that even on principle the concept 
of reasonableness ‘must be projected in 
the procedure contemplated by Art. 21 
having regard to the impact of Art. 14 
on Article 21 

The interrelationship ‘between Arts, 14, 
19 and 21. 





55. We may at this stage consider the 
interrelation between Art. 21 on the one 
hand and Articles 14 and 19 on the other. 
We have already pointed out that the 
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view taken by the majority in A. E. 
Gopalan’s case (AIR 1950 SC 27) ws 
that so long as a law of preventie 
detention satisfies the requirements ef 
Article 22, it would be within the ternes 
of Article 21 and it would not be 
quired to meet the challenge o7 Art. 18. 
This view proceeded on the assumpti 
that “certain articles in the Constitutia 
exclusively deal with specific mattess 
and where the requirements of an art 
cle dealing with the particular matter 
in question are satisfied and there is no 
infringement. of the fundamental rig—t 
guaranteed by that. article no recourse 
can be had to a fundamental right coz- 
ferred. by another article. This doctrize 
of exclusivity was seriously question=d 
in R. C. Ceoper’s case (AIR 1970 SC 56) 
and it was overruled by majority sf 
the Full Court, only Ray, J. as ze 
then was, dissenting. ‘The majority 
judges held that though a law of preven- 
tive detention may pass the test of 
Article 22, it has yet to satisfy the re- 
quirements of other fundamental rigk:s 
such as Article 19. The ratio of the 
majority judgment in R. C, Cooper’s case 
was explained in clear and categorical 
terms. by Shelat, J., speaking on behalf 
of seven judges ef this Court :n 
Shambhu Nath Sarkar v. State of West 
Bengal (1973) 1 SCC 856: (AIR 1973 EC 
1425). The Iearned Judge there said at 
p. 1441 of ATR): 

“In Gopalan’s case (supra) the mañ- 
rity court had held that Article 22 waza 
self-contained Code and therefore a l=w 
of preventive detention did not have to 
satisfy the requirement of Arts. 19, 14 
and 21. The view of Fazal Ali, J. on the 
other hand, was that preventive deter- 
tion was a direct breach-of the right 
under Article 19 (1) (d) and that a lew 
providing for preventive detention kad 
to be subject to such judicial review as 
is obtained under clause (5) of tzat 
Article. In R. C Cooper v. Union of 
India (supra) the aforesaid premise of 
the majority im Gopalan’s case (supra) 
was. disapproved and therefore it no lan- 
ger holds the field. Though Coope-’s 
case (supra) dealt with the inter-rela- 
tionship of Article 19 and Article 31. she 
basic approach ta construing the fun=a- 
mental rights guaranteed in the dife- 
rent provisions of the Constitution adzp- 
ted im this case held the major prer se 
of the majoritv in Gonalan’s case (supra) 
to be imeorrect.” 

Swhsequenthy. in Haradhan Saha v. State 
ef West. Bengal (1975)1 SCR 778: (AIR 
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1974 SC 2154) also, a Bench of five jud- 
ges of this Court, after referring to the 
decisions in A. K. Gopalan’s case and 
R. C. Cooper’s case, agreed that the 
Maintenance: of Internal’ Security Act, 
1971, which is a law of preventive de- 
tention, has to be tésted' in regard to its 
reasonableness. with reference to Arti- 
cle 19 That decision accepted and ap- 
plied the ratio in R. C. Cooper’s: case 
and Shambhu Nath Sarkar’s case and 
proceeded. te consider the challenge of 
Article 19 to the constitutional validity 
of the Maintenance of Internal Security 
Act, 1971 and held that the Act did not 
violate any of the constitutional guaran- 
tees enshrined in Art: 19. The same view 
was affirmed once again by a Bench of 
four judges of this: Court in Khudiram 
Das v. The State of West Bengal (1975) 
2 SCR 832: (AIR 1975 SC 550). Interes- 
tingly, even prior to these decisions, as 
pointed out by Dr. Rajive Dhawan, in 
hisibook: “The Supreme Court of India:” 
at page 235 reference. was made by’ this 
court im Mohd. Sabir v. State of Jammu 
and Kashmir (AIR. 1971 SC 1718) to Arti- 
cle 19 (2) to justify preventive: detention. 
The law must, therefore, now be taken 
to be well settled that Art: 21 does not 
exclude Article 19 and that even if 
there is a law prescribing a procedure 
for depriving a person. of: ‘personal 
liberty’ and there is. consequently no- in- 
fringement of the fundamental right 
conferred by Article 21, such law,in so 
far as it abridges or takes away any 
fundamental right under Article 19 
would have to meet. the challenge of 
that article. This proposition. can no 
longer be disputed after the decisions in 
R. C. Cooper’s case. Shambhu: Nath. Sar- 
kar’s case and. Haradhan Saha’s casé: 
Now, if a law - depriving a person of 
‘personal liberty’ and. prescribing a pro- 
cedure for that purpose within the mean- 
ing of Article 21 has to stand. the test:of 
one or more of the fundamental rights 
conferred under Article 19 which may 
be applicable in a' given. situation, ex 
hypothesi it must also be liable to be 
tested with reference to Article 14, This’ 
was in fact not disputed by the learned 
Attorney General and. indeed he could 
not. de so in view of the clear and cate~ 
gorical statement made by Mukherjea, J. 
in A. K. Gopalan’s case that. Article 21 
“presupposes that. the law is a. valid gnd 
binding law under the provisions of the 
Constitution having, regard. to the com- ` 
petence of the legislature and the: sub- 
ject it relates to and’ does not infringe 
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any of the fundamental rights- which 
the Constitution provides for,” including 
Article 14. This Court also applied Arti- 
cle 14 in two of its earlier decisions, 
namely, The State of West Bengal v. 
Anwar Ali Sarkar, 1952 SCR 284: (AIR 
1952 SC 75) and Kathi Raning Rawat v. 
The State of Saurashtra, 1952 SCR 435: 
(AIR 1952 SC 123) where there was a 
special law providing for trial of certain 
offences by a speedier process which 
took away some of the safeguards avai- 
lable to an accused under the ordinary 
procedure in the Criminal Procedure 
Code. The special law in each of these 
two cases undoubtedly prescribed a pro- 
cedure for trial of the specified of- 
fences and this’ procedure could not be 
condemned as inherently unfair or un- 
just and there was thus compliance with 
the requirement of Article 21, but even 
so, the validity of the special law was 
tested before the Supreme Court on the 
touchstone of Article 14 and in one case, 
namely, Kathi Raning Rawat’s case, the 
validity was upheld and in the other. 
namely, Anwar Ali Sarkar’s case, it was 
struck down. It was held in both thes¢ 
cases that the procedure established by 
the special law must not be violative of 
the equality clause. That procedure must 
answer the requirement of Article 14. 
The nature and requirement of the pro- 
cedure under Article 21. 


56. Now, the question immediately 
arises as to what is the requirement of 
Article 14: what is the content and reach 
of the great equalising principle en- 
unciated in this article? There can be no 
doubt that it is a founding faith of the 
Constitution, It is indeed the pillar on 
which rests securely the foundation of 
our democratic republic. And, therefore, 
it must not be subjected to a narrow, 
pedantic or lexicographic approach. No 
attempt should be made to truncate its 
all-embracing scope and meaning, for to 
do so would be to violate its activist 
magnitude. Equality is a dynamic con- 
cept with many aspects and dimensions 
and it cannot be imprisoned within tradi- 
tional and doctrinaire limits. We must 
reiterate here what was pointed out by 
the majority in E. P, Royappa v. State of 
Tamil Nadu (1974) 2 SCR 348: (AIR 1974 
SC 555) namely, that “from a positivis- 
tic_point of view, equality is antithetic to 
arbitrariness. In fact equality and arbi- 
trariness are sworn enemies; one belongs 
to the rule of law in a republic, while 
the other, to the whim and caprice of 
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an absolute monarch. Where an act is 
arbitrary, it is implicit in it that it is un- 
equal both according to political logic 
and constitutional law and is therefore 
violative of Article 14”. Article 14 
strikes at arbitrariness in State action 
and ensures fairness and equality of 
treatment. The principle of reascnable- 
ness, which legally as well as philosophi- 
cally, is an essential element of equality 
or non-arbitrariness pervades Article 14 
like a brooding omnipres2nce and the 
procedure. contemplated by Article 21 
must answer the test of reasonableness 
in order to be in conformity with Arti- 
cle 14. It must be “right and just and 
fair” and not arbitrary, fenciful or op- 
pressive; otherwise, it would be no pro- 
cedure at all and the requirement of 
Article 21 would not be satisfied. 

How far natural justice is an essential 
element of procedure established by law. 

57. The question immediately arises: 
does the procedure prescribed by the 
Passports Act, 1967 for impounding 4 
passport meet the test of zhis require- 
ment? Is it ‘right or fair or just’? The 
argument of the petitioner was that it 
is not, because it provides for impound- 
ing of a passport without affording 
reasonable opportunity to the holder of 
the passport to be heard in defence, To 
impound the passport of a person, said 
the petitioner, is a serious matter, since 
it prevents him from exerc:sing his con- 
stitutional right to go abroad and such 
a drastic consequence cannot in fairness 
be visited without observing the princi- 
ple of audi alteram partem. Any proce- 
dure which permits impairment of the 
constitutional right to go abroad without 
giving reasonable opportunity to show 
cause cannot. but be ‘condemned as un- 
fair and unjust and hence, there is in 
the present case clear infringement of 
the requirement of Article 21, Now, it 
is true that there is no express provi- 
sion in the Passports Act, 1967 which 
requires that the audi alteram partem 
rule should be followed before impound- 
ing a passport, but that isnot conclusive 
of the question, if the statute makes itself 
clear on this point, then no more ques- 
tion arises. But even wher the statute 
is silent, the law may in a given case 
make an implication and apply the 
principle stated by Byles, J., in Cooper 
v. Wandsworth Board of Works. (1863) 
14 C. B. N. S. 180: “A long course of 
decisions, beginning with Dr. Bentley's 
case (1723) 1 Str 557 and ending with 
some very recent cases, establish that 
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although there are no positive words in 
[the statute requiring that the party skall 
ibe heard, yet the justice of the commn 
law will supply the omission of the legs- 
lature”, The principle of audi alteram 
partem which mandates that no cae 
shall be condemned unheard, is part of 
the rules of natural justice. In fe 

there are two main principles in wh 2h 
the rules of natural justice are manifet- 
ed, namely, Nemo Judex in Sua Causa 
and audi alteram partem. We are cot 
concerned here with the former  simce 
there is no case of bias urged here. 
The question is only in regard tg tne 
right of hearing which involves the azdi 
alteram partem rule. Can it be imported 
in the procedure for impounding a pa=s- 
port? 


58. We may commence the discussien 
of this question with a few general c2- 
- servations to emphasise the increasmg 
importance of natural justice in the fizld 
of administrative law. Natural justice is 
a great humanising principle intended to 
invest law with fairness and to secure 
justice and over the years it has grown 
into a widely pervasive rule affectng 
large areas of administrative act-on 
Lord Morris of Borth-y-Gest spoke of 
this rule in eloquent terms in his dł- 
dress before the Bentham Club: 


“We can, I think, take pride in wkat 
has been done in recent periods and 
particularly in the field of administra- 
tive law by invoking and by applyiug 
these principles which we broadly clas- 
sify under the designation of natural 
justice, Many testing problems as <0 
their application yet remain to be so- 
ed. But I affirm that the area of ad- 
ministrative action is but one area 
in which the principles are <0 
be deployed. Nor are they to e 
invoked only when procedural fæi- 
lures are shown, Does natural jus- 
tice qualify to be described as a “majes- 
tic” conception? I believe it does. Is it 
just a rhetorical but vague phrase whith 
can be employed, when needed, to gire 
a gloss of assurance? `I believe that itis 
very much more. If it can be summaris=d 
as being fair play in action — who cot_d 
wish that it would ever be out of actio-? 
Jt denotes that the law is notonly to =e 
guided by reason and. by logic but that 
its purpose will not be fulfilled: it lacks 
more exalted inspiration.” (Current 
Legal Problems, 1973, Vol, 26, p. 14). 
And then again, in his speech in tze 
House of Lords in Wiseman v. ‘Borneman 
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‘1971 AC 297 the learned Law Lord said 
in words of inspired felicity: 

“that the conception of natural justice 
should at all stages guide those who dis- 
charge judicial functions isnot merely an 
acceptable but is an essential part of the 
philosophy of the law. We often speak 
of the rules of natural justice. But there 
is nothing rigid or mechanical about 
them. What they comprehend has been 
analysed and described in many authori- 
ties. But any analysis must bring into 
relief rather their spirit and their inspi- 
ration than any precision of definition or 
precision as to application. We dg not 
search for prescriptions which will lay 
down exactly what must, in various 
divergent situations, be done. The prin- 
ciples and procedures are to be applied 
which, in any particular situation or set 


- of circumstances, are right and just and 


fair, Natural justice, it has been said, is 
only “fair play in action.” Nor do we 
wait for directions from Paliament. 
The common law has abundant riches: 
there may we find what Byles, J. 
called “the justice of the common law.”’ 
Thus, the soul of natural justice is ‘fair 
play in action’ and that is why it has 
received the widest recognition through- 
out the democratic world. In the United 
States, the right to an administrative 
hearing is regarded as essential require- 
ment of fundamental fairness. And in 
England too it has been held that ‘fair 
play in action’ demands that before any 
prejudicial or adverse action is taken 
against a person, he must be given an 
opportunity to be heard. The rule was 
stated by Lord Denning, M. R. in these- 


_terms in Schmidt v. Secy. of State for 


Home Affairs:— (1969) 2 Ch. D. 149 
“Where a public officer has power to 
deprive a Person of his liberty or his 
property, the general principle is that it 
has not to be done without his being 
given an opportunity of being heard and 
of making representations on his own 
behalf.” The same rule also prevails in 
other Commonwealth countries like 
Canada, Australia and New Zealand. It 
has even gained access to the United 
Nations. . Vide American Journal of In- 
ternational Law, Vol 67, page 479, 
Magarry, J., describes natural justice 
“as a distillate of due process of law.” 
Vide Fontaine v. Chastarton (1968) 112 
Sol Gen 690. It is the quintessence of 
the process of justice inspired and guid- 
ed by ‘fair play in action.’ If we look 
at the speeches of the’ various Law Lords 
in Wiseman’s case, it will be seen that 
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each one of them asked the question “whe- 
therin the particular circumstances of the 
case, the Tribunal acted unfairly so that 
it could be said that their procedure 
did not match with what justice demand- 
ed.” or, was the procedure adopted by 
the Tribunal ‘in all the cireumstances 
unfair’? The test adopted by every Law 
Lord was whether the procedure follow- 
ed was “fair in all the circumstances” 
and ‘fair play in action’ required that an 
opportunity should be given to the tax 
payer “to see and reply to the counter- 
statement of the Commissioners” before 
reaching the conclusion that “there is a 
prima facie case against him.” The in- 
quiry must, therefore, always be: does 
fairness in action demand that an oppor- 
tunity to be heard should be given to 
the person affected? 


. 59. Now, if this be the test of appli- 
eability of the doctrine of natural jus- 
tice, there can be no distinction between 
a quasi-judicial function and an ad- 
ministrative function for this purpose. 
The aim of both administrative inquiry 
as well as quasi-judicial inquiry is to 
arrive at a just decision and if a ruleof 
natural justice. is calculated to secure 
justice, or to put it negatively, to pre- 
vent miscarriage of justice, it is difficult 
to see why it should be applicable to 
quasi-judicial inquiry and not to 
administrative inouiry. It must logically 
apply to both, On what principle can 
distinction’ be made between one and the 
other? Can it be said that the re- 
quirement of ‘fair play in action’ is any 
the less in. an administrative inquiry 
-than in a’ quasi-judicial one? Sometimes. 
an unjust decision’ in an administrative 
inquiry may have far more serious’con- 
sequences than a decision in a quasi- 
judicial inquiry and hence the rules of 
natural justice must apply ` equally in 
an administrative inquiry which entails 
civil consequences. There was, however, 
a time in the early stages of the deye- 
lopment of the doctrine of natural: jus- 
tice when the view prevailed that the 
rules of natural justice have application 
only to a quasi-judicial “proceeding as 
distinguished ‘from an administrative 
proceeding and the distinguishing fea~ 
ture of a quasi-judicial proceeding is that 
the authority concerned is required by 
the law under which it is functioning to 
act judicially. - This requirement of a 
duty to act judicially in order to invest 
the function with quasi-judicial character 
was spelt out from the following ob- 
servation of-Atkin, L. J. in Rex v. Elec- 


law. 
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tricity Commissioners: (1924) 1 K. B. 171 
“wherever any body of persons having 
legal authority to determine questions- 
affecting the rights of subjects, and 
having the duty to‘act judicially, act in 
excess of their legal authority, they are 
subject. to the controlling jurisdiction of 
the King Bench Division...” Lord Hewart, 
C. J., in Rex v. Legislative Committee 
of the Chureh Assembly (1928) 1 K. B. 
411 read this observation tp mean that 
the duty to act judicially should be arn 
additional requirement existing indepen- 
dently of the “authority to determine 
questions. affecting the rights of subjects” 
— something super-added to it. This 
gloss placeqd by Lord Hewart, €. J., on 
the dictum of Lord Atkin, L. J., bedevil- 
leq the law for a considerable time and 
stultified -> the growth of the 
doctrine of natural justice, The 
Court was constrained in ev2ry case that 
came before it, to make a search for the 
duty to act judicially sometimes from 
tenuous material and sometimes in the 
crevices of the statute and this Ied to 
oversubtlety and over-refinement result- 
ing in confusion and uncertainty in the 
But this was plainly contrary to 
the earlier authorities and in the epoch- 
making decision of the House of Lords 
in Ridge v. Ballwin 1964 A. C: 40 which 
marks a turning point in the history of 
the development of, the doctrine of natu- 
ral justice, Lord Reid pointed out hew 
the gloss of Lord Eewart, C. J., was. 
based on a misundertanding of the ob- 
servations of Atkin, L. J., and it went 
counter to the law laid down in the ear- 
lier decisions of the Court. Lord’ Reid 
observed: ‘If. Lord Hewart meant that 
it is never enough that a body has & 
duty to determine what the rigrts of an 
individual should be, but that there 
must always be something more to im- 
pose on it a duty to act judicially then 
that appears to me impossible to recon- 
cile with the earlier authorities.’ The 
learned Law Lerd held that the duty to 
act judicially may arise from the very 
nature of the function intended to be 
performed and it need not be shovm to 
be super-added. This decision broadened 
the area of application of the rules of 
natural justice and to borrew the words 
of Prof, Clark in his article.on ‘Natural 
justice, Substance and. Shadow’ in Pub- 
lic Law Journal, 1975, restored light to 
an area “benighted by the narrow con~ 
ceptualism of the previous. decade.” This 
development in the law had its parallel 
în- India.. in. the Associated Cement 
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Companies Ltd.. v. P. N. Sharma (1965) 
2 SCR 366: (AIR 1965 SC 1595) whee 
this Court approvingly. referred to the 
decision in Ridge v. Baldwin (supra) awd, 
later in State of Orissa v. Dr.: Binapani 
(1967) 2 SCR 625: (AIR 1967 SC 1289) 
‘observed that: “If there is power to d2- 
cide and determine to the prejudice of a 
person, duty to act judicially is impltit 
in the exercise of such power,” T-is 
Court also pointed out in A. K. Kraipak 
v. Union of India (1970) 1 SCR 457: (AIR 
1970 SC 150), another historic decision in 
this branch of the law, that in recent 
years the concept of quasi-judicial pover 
has been under-going radical change aad 
said: “The dividing line between an al- 
Ministrative power and a quasi-judical 


“power is quite thin and is beng 
gradually obliterated. For determining 
whether a power is an’ administrat-ve 


power or a quasi-judicial power one kas 
to look to the nature of the power con- 
ferred, the person or‘ persons on wh=m 
it is conferred. the framewok of the lew 
conferring that power, the consequen=es 
ensuing from the exercise of that: pov-er 
and the manner in which that power is 
expected to be exercised” The net effect 
of these and other decisions was that :ne 
duty to act judicially need not be super- 
added, but it may be spelt out from the 
nature of the power conferred, the men- 
ner of exercising it and its impact on the 
rights of the person ‘affected and’ where 
it is found to exist, the rules of natuzal 
justice would be attracted. 

: 60. This was the advance made by 
the Jaw as a result of the decision in 
Ridge v. Baldwin (1964 AC 40) (supza) 
in England and the decisions in Assoc.a- 
ted Cement Companies’s case {ATR 1635 
SC 1595) (supra) and other cases follow- 
ing upon it, in India, But that was rot 
to be the end of the development of the 
law on this subject. The proliferation sf 
administrative law provoked considerable 
fresh thinking on the subject and saon 
it came to be recognised that ‘fair play 
in action required that in administrative 
proceeding also, the doctrine of natural 
justice must be held to be applicahée. 
We have already discussed this aspect of 
the question on principle and shown way 
no distinction can be made between =n 


administrative and a-‘quasi-judicial pro-’ 


ceeding for the purpose- of applicabil&y 
of the doctrine of natural justice. This 
position was judicially recognised and z2- 
cepted and the dichotomy between ed- 
ministrative and .quasi-judicial proceed- 
ings vis-a-vis the - doctrine of ‘natural 


_memorable 


- act fairly. I appreciate 
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justice was finally discarded as unsound 
by the decisions in In re: H. K. (An In- 
fant) (1967) 2 QB 617 and Schmidt v. 
Secretary of State for Home Affairs 
(1969) 2 Ch. D. 149 (supra) in England 
and, so far as India is concerned, by the 
decisicn : rendered by this 
Court in A. K, Kraipak’s case (AIR 1970 
SC 150) (supra). Lord Parker, C. J., 
pointed out in the course of his judg- 
ment in In Re: H. K. (An Infant) 
(supra) : (at p. 156 of ATR). 5 


“But at the same time, I myself think 
that even if an immigration officer is 
not in a judicial or quasi-judicial capa- 
city, he must at any rate give the im- 
migrant an opportunity of satisfying him 
of the matters in the sub-section, and 
for that purpose let the immigrant know 
what his immediate impression is so 
that the immigrant can disabuse him, 
That is not, as I see it, a question of 
acting or being required to act judicial- 
ly, but of being required to act ‘fairly, 
Good administration and an honest or 
bona fide decision must, as it seems to 
me, require not merely impartiality, nor 
merely bringing one’s mind to bear on 
the problem, but acting fairly; and to 
the limited extent that the circumstan- 
ces of any particular case allow, and 
within the legislative framework under 
which the administrator is working, only 
to that limited extent do the so-called’ 
rules of natural justice apply, which in 
a case such as this is merely a duty to 
that in saying 
that it may be said that one is going 
further than is permitted on the decided 
cases because heretofore at any rate the 
decisions of the courts do seem to have 
drawn a strict line in these matters ac- 
cording to whether there is or is not a 
duty to act. judicially or quasi-judicially.” 


61. This Court spéaking through 
Hegde, J., in A. K. Kraipak’s case (AIR 
1970 SC 150), quoted with approval the 
above passage from the judgment of. 
Lord Parker, C, J., and. proceeded te 
add: (at p. 156. of AIR) ; a 

“The aim of the rules of natural jus- 
tice is to secure justice or to put it ne- 
gatively.to prevent miscarriage of jus- 
tice. These rules can operate only in 
areas not covered by any law validly 
made. In other words they do not sup- 
plant the law of tne land but supple- 
ment it Till very recently it was 
the opinion. of.the courts that- unless 
the authority concerned was required by 
the law, under. which. it:. functioned to 
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act judicially there was no room for the 
application of the rules of natural jus- 
tice, The validity of that limitation is 
now questioned. If the purpose of the 
rules of natural . justice is to prevent 
miscarriage of justice one fails to see 
why those rules should be made inap- 


plicable to administrative enquiries. 
Oftentimes it is not easy to draw thé 
line that demarcates administrative en- 
quiries from quasi-judicial enquiries. 
Enquiries which were considered ad- 


ministrative at one time are now being 
considered as quasi-judicial in Character. 
Arriving at a just decision is the aim of 
both quasi-judicial enquiries as well as 
administrative enquiries, An unjust de- 
cision in an. administrative enquiry may 
have more far reaching effect than a 
decision in a quasi-judicial enquiry. As 
observed by this Court in Suresh Koshy 
George v. The University of Kerala 
(1969) 1 SCR 317: (AIR 1969 sc 
198) the rules of natural justice are not 
embodied rules. What particular rule of 
natural justice should apply to a given 
case must depend to a great extent on 
the facts and circumstances of that case, 
the framework of the law under which 
the enquiry is held and the constitution 
of the Tribunal or body of persons ap- 
pointed for that purpose. Whenever a 
complaint is made before a court that 
_|some principle of natural justice had 
been contravened the court has to decide 
whether the observance of that rule 
was necessary for a just decision on the 
facts of the case.” 

This view was reiterated and re-affirmed 


"in a subsequent decision of this Court in 


D,F.O, South Kheri v. Ram Sanehi 
Singh: (1971) 3 SCC 864: (AIR 1973 SC 
205). The law must, therefore, now be 
taken tobe well settled that even in an 
administrative proceeding, which invol- 
ves civil consecuences, the doctrine of 
natural justice must be held to be ap- 
plicable. 


62. Now, here, the power conferred 
on the Passport Authority is to impound 
a passport and the consequence of im- 
pounding -a passport would be to impair 
the constitutionel right of the holder of 
the passport to go abroad during the 
time that the passport is impounded 
“Moreover, a passport can ‘be impounded 
by the Passport Authority only on cer- 
tain specified grounds set out in sub- 
sec. (3) of S. 10 and the. Passport Autho- 
‘rity would have to apply. its. mind to 
the facts and circumstances of a given 
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case and decide whether ary of the spe. 
cified grounds exists which would justify- 
impounding of the passport. The Pass- 
post Authority is also required by sub= 
sec. (5) of S, 10 to record in writing a 
brief statement of the reasons for mak- 
ing an order impounding a passport 
and, save in certain exceptional situa- 
tions, the Passport Authority is obliged 
to furnish a copy of the statement of 
reasons to the holder of the passport. 
Where the Passport Authority which has 
impounded a passport is cther than the 
Central Government, aright of appeal 
against the order impounding the pass- 
port is given by S, 11, and in the appeal, 
the validity of the reasons given by the 
Passport Authority for impounding the 
passport can be canvassed before the 
Appellate Authority. It is clear on a 
consideration of these circumstances 
that the test laid down in the decisions 
of this Court for distinguishing between 
a quasi-judicial power and an admin- 
istrative power is satisfied and the power 
conferred on the Passport Authority to 
impound a passport is quasi-judicial 
power. The rules of nacural justice 
would, in the circumstances, be applic- 
able in the exercise of the power of im- 
pounding a passport even on the ortho- 
dox view which prevailed rior to A. K. 
Kraipak’s case (AIR 1970 St 150). The 
same result must follow in view of the 
decision in A, K. Kraipak’s case, even 
if the power to impcund a passport were 
regarded as administrative in character, 
because it seriously interferes with thej- 
constitutional right of the holder of the 
passport to go abroad and entails ad- 
verse civil consequences, 

<- 63. Now, as already po:nted out, the 
doctrine of natural justice consists prinx 
cipally of two rules, namely, nemo debet 
esse judex in propria causa no one shall 
be a judge in his own cause, and audi 
alteram partem: no decision shall be 
given against a parzy without affording 
him a reasonable hearing. We are con- 
cerned here with the second rule and 
hence we shall confine ourselves only to 
a discussion of that rule. The learned 
Attorney General, appearing on behalf 
of the Union of India, fairly conceded 
that the audi alteram partem rule is a 
highly effective tool devised by tha 
courts to enable a statutory authority 
to arrive at a just decision. and it is cal- 


-culated to act as a healthy check on 


abuse. or misuse of power and hence its 
reach should not be narrowed and its 
applicability circumscribed He rightly 
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did not plead for reconsideration of the 
historic advances made in the law as a 
- result of the decisions of this Court and 
did not suggest that the Court should 
retrace its steps, That would indeed 
have been a most startling argumeat 
coming from the Government of India 
and for the Court to accede to such an 
argument would have been an act of 
utter retrogression. But fortunately mo 
such argument was advanced by. tne 
learned Attorney General. What he urz- 
ed was a very limited contention, nama- 
ly, that having regard to the nature of 
the action involved in the impounding 
of a passport, the audi alteram part=m 
rule must be held to be excluded, be- 
cause if notice were to be given to ina 
holder of the passport and reasona=le 
opportunity afforded to him to shzw 
cause why his passport should not ‘76 
impounded, he might immediately, on 
the strength of the passport, make good 
his exit from the country and the object 
of impounding the passport would be 
frustrated, The argument wes that if 
the audi alteram partem rule were ap- 
plied, its effect would be to stultify -1e 
power of impounding the passport snd 
it would defeat and paralyse the ad- 
ministration of the law and hence zhe 
audi alteram partem rule cannot in fér- 
ness be applied while exercising he 
power to impound a passport. This arsu- 
ment was sought to be supported by re- 
ference to the statement of the law in 
A. S. de Smith, Judicial Review of £d- 
ministrative Action, 2nd Edn., where “ne 
learned author says at page 174 tzat 


“In administrative law a prima feie. 


right to prior notice and opportunity to 
be heard may be held to be excluded 
by implication where an obligation to 
give notice and opportunity to-be herd 
would obstruct the taking of prompt =e- 
tion, especially action of a preventive 
or remedial nature”. 


Now, it is true that since the right te 
prior notice and opportunity of hearing 
arises only by implication from the d_ty 
to act fairly, or to use the words of Lord 
Morris of Borth-y-Gest, from ‘fair pay 
in action’, it may equally be excluzed 


where, having regard to the nature of 


the action to be taken, its object =nd 
purpose and the scheme of the relevant 
statutory provision, fairness in aci:on 
‘does not demand its implication =nd 
even warrants its exclusion. There are 
certain well recognised exceptions to zhe 


‘audi alteram partem :rule established by . 
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judicial decisions and they are summa- 
rised by S. A. de Smith in Judicial Re~ 
view of Administrative Action, 2nd Edn. 
at pages 168 to 179. If we analyse these 
exceptions a little closely, it will be ap- 
parent that they do not in any way mili- 


‘ tate against the principle which requires 


fair play in administrative action. The 
word ‘exception’ is really a misnomer 
because in these exclusionary cases, the 
audi alteram partem rule is held inap- 
plicable not by way of an exception te 
‘fair play in action’, but ‘because no- 
thing unfair can be inferred by not af- 
fording an opportunity to present . or 
meet a case. The audi alteram partem 
rule is intended to inject justice inte 
the law ‘and it cannot be applied to de- 
feat the ends of justice, or to make the 
law ‘lifeless, absurd,  stultifying, self- 
defeating or plainly contrary to the 
common sense of the situation’. ‘Since 
the life of the law is not logic but ex- 
perience and every legal proposition 
must, in the ultimate analysis, be tested 
on the touchstone of pragmatic realism, 
the audi alteram partem rule would, by 
the experimental test, be excluded, if 
importing the right to be heard has the 
effect of paralysing the administrative 
process or the need for promptitude or 
the urgency of the situation so demands. 
But at the same time it must be remem- 
bered that this is a rule of vital import- 
ance in the field of administrative law 


and it must not be jettisoned save in 
very exceptional circumstances where 


compulsive necessity so demands, It is 
a wholesome rule designed to secure the 
rule of law and the court should not be- 
too ready to eschew it in its application 
to a given case. True it is that in ques- 
tions of this kind a fanatical or doctri- 
naire approach should.be avoided, but 
that does not mean that merely because 
the traditional methodology of a forma- 
lised hearing may have the effect of 
stultifying the exercise of the statutory 
power, the audi alteram partem should 
be wholly excluded. The court must 
make every effort to salvage this cardi- 
nal rule to the maximum extent permis< 
sible in a given case, It must not be for- 
gotten that “natural justice is pragma- 
tically flexible and is amenable to cap- 
sulation under the compulsive pressura 
of circumstances”. The audi alteram 
partem rule is not cast in a rigid mould 
and judicial decisions establish that it 
may suffer situational modifications. The 
core of it must, however, remain, name- 


ly, that the person affected must have 
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a reasonable opportunity of being heard 
and the hearing must be a genuine hear- 
ing and not. am empty public relations 
exercise, That is why Tucker, L.J., em- 
phasised. in Russel v. Duke of Nerfclk, 
(1949) £: All ER. 109. that “whatever stan- 


dard of natural justice is adopted, one - 


essential is that the person concerned 
should. have a reasonable opportunity of 
presenting his, case”, What - opportunity 
may be regarded as reasonable would 
necessarily depend on the practical ne- 
cessities of the situation. It may be a 
sophisticated full-fledged hearing or it 
may be a hearing which is very brief 
and minimal: it may be a hearing prior 
to the decision cr it may even be post- 
decisional remedial hearing The audi 
alteram partem rule is, sufficiently flexi- 
ble to permit modifications and varia- 
tions to suit the exigencies of myriad 
kinds: of situations which may arise. This 
circumstantial flexibility of the audi 
alteram partem rule was emphasised by 
Lord Reid im Wiseman v.’ Sorneman 
(2971 AC .29%) (supra) when he said that 
he would be “sorry to see this funda- 
mental general principle degenerate into 
a series, of hard andi fast rules” and Lord 
Hailsham, LC., also observed in Pearl- 
Berg v. Varty, (1971) 1 WLR 728 that 
the courts. “have taken an increasingly 
sophisticated view of what is required 
im individual cases”, It would not, there- 
iene be right. to conclude that the audi 
alteram: partem rule is excluded merely 
because the power-to impound a pass- 
port might be frustrated, if prior notice 
and hearing were to be given to the 
person concerned before impounding his 
passpcrt. The Passport Authority may 
proceed to impound the passport with- 
out giving any prior opportunity to the 
person concerned to be heard, ‘but as 
soon as the order impounding the pass- 
port is. made, an opportunity of hearing, 
remedial in aim, should be given to him 
so that he may present his case and con- 
frovert that of the Passport Authority 
and point. out why his passport should 
not be impounded and the order im- 
pounding if recalled. This should not 
only be possible but also quite appro- 


ing the passport are required to be sup- 
the making of the order and the person 
affected would, therefore, be in a posi- 
tion to make a representation setting 


the action impounding his passport. A 
fair opportunity of being heard follow- 





priate, because the reasons for impound- 


plied by the Passport Authority after- 


forth his case and plead for setting aside 


A.L R. 


ing immediately upon the order im~ 
pounding the passport would satisfy the 
mandate of natural justice and a provi- 
sion requiring giving of such opportu- 
nity to the person concerned can and 
should be read by implication in the 
Passports Act, 1967. If such a provision 
were held to be incorporated in the Pass- 
ports Act, 1967 by necessary implication, 
as we hold it must be, the procedure 
prescribed by the Act for impounding a 
passport would be right, fair and just 
and it would not suffer from the vice of 
arbitrariness or. unreasonablenéss, We 
must, therefore, hold that the procedure 
‘established’ by the Passports Act, 1967 
for impounding a passport is in confor- 
mity with the requirement of Art. 21 
and does not fall foul of that article. 


64. But the question then immediate. 
ly arises whether the Central Govern- 
ment has complied with this procedure 
in impounding the passport of the peti- 
tioner. Now, it is obvious and. indeed 
this could not be controverted, that ‘the 
Central Government not only did not 
give an opportunity of hearing to the 
petitioner after making the impugned 
order impounding her passport but even 
declined to furnish to the petitioner the 
reasons for impounding her passport 
despite request made .by her. We nave 
already pointed out that the Central 
Government was wholly unjustified in 
withholding the reasons for impounding 
the passport from the petitioner and this 
was not only in breach, of the statutory 
provision, but it also amounted to denial 
of opportunity of hearing to the peti- 
tioner, The order impounding the . pass- 
port of the petitioner was, therefore, 
clearly in violation of the rule of natu- 
ral justice embodied in the maxim audi 


alteram partem and it was not in con- 
formity .with the procedure prescribed 
by the Passports Act, 1967. Realising 


that this was a fatal defect which would 
void the order impounding the passport, 
the learned Attorney. General made a 
statement on behalf of the Government 
of India to the following effect: 


“I. The Government is agreeable’ to 
considering any representation that may 
be made by the petitioner in respect of 
the impounding of her passport and giv- 
ing her an opportunity in the matter. 
The opportunity will be given within 
two weeks of the receipt of the repre- 
sentation. It is clarified that in the pre- 
sent case the grounds for impounding 
the passport are those mentioned in the 





1978 


affidavit in reply dated 18th August, 1917 
of Shri Ghosh except those mentioned <2 
para 2 (xi). . 


2. The pee of the petition=r 
will be dealt with expeditiously: in a> 
cordance with law.” 

This statement removes the vice from 
the order impounding the passport and 
it can no longer be assailed on te 
ground that it does not comply with the 
audi alteram partem rule or is not in 
accord with the procedure prescribed Ly 
the Passports Act, 1967. 

Is Section 10 (3) (c) violative of Art. 1:? 


65. That takes us to the next question 
whether S. 10 (8) (c) is violative of ary 
of the fundamental. rights guarantesd 
under Part III of the Constitution. Orty 
two articles of the Constitution are relizd 
upon for this purpose and they are Ari- 
cles 14 and 19 (1) (a) and (g) We will 
first dispose of the challenge based ın 
Art, 14 as it lies in a very narrow com- 
pass, The argument under this head of 
challenge was that S. 10 (3) (c) confers 
unguided and unfettered ‘power or: the 
Passport Authority: to impound a pass- 
port and hence it is- violative of the 
equality clause contained in Art. 14, It 
was conceded that under ' S. 10 (8) 2) 
the power to impound a passport cen 
be exercised only upon one or more of 
the’ stated grounds, but the complant 
was that the ground of “interests of the 
general public” was too vague and ince 
finite to’ afford any real guidance to tie 
Passport’ Authority: and the Passport: Ad- 
thority could, without im any way vo- 
lating the terms of the section, imround 
the passport of one and ‘not of ancth=r, 
at its discretion. ‘Moreover, it’ was said 
that when-the order impounding a pas- 
port is made by the Central Governme=t, 
there’ is no appeal or revision proviced 
by the Statute and the decision of the 
Central Government that it is in pubic 
interest to impound a passport is fixal 
and conclusive, The discretion vested in 
the Passport Authority, and particulacty 
in the Central ‘Government, is thus w+ 
fetted and unrestricted and this is plan- 
ly in violation of Art. 14. Now, the lew 
is well settled that when a statute vets 
unguided and unrestricted power in an 
authority to affect the rights of a person 
without laying down any policy or pr-a- 
ciple which is to guide the authority in 
exercise of this power, it would be zf- 
fected by the vice of discrimination sice 
it would leave it open to the Authority 
to discriminate . between -persons ead 
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things similarly situated. But here it is 
difficult to say that the discretion con- 
ferred on the Passport. Amthoriy is arbi- 
trary or unfettered. There are four 
grounds set out in S. 10 (3) (ce) which 
would justify the making of am order 


‘impounding a passport. We are concern- 


ed only with the last ground denoted by 
the words “in the interests of the gene- 
ral public”, gor that is the ground which 
is attacked as vague amd indefinite. We 
fail to see kow this ground can, by any 
stretch of argument, be characterised as 
vague or undefined. ‘The words ‘in ‘the 
interests of the general public” have a 
clearly well defined meaning and ‘the 
courts have often.been called upon ito 
decide whether a particular action is 
“in the interests of the general public”, 
or in ‘public interest’ and mo difficulty 
has been experienced by the Courts än 
carrying out this exercise. These words 
are in fact borrowed ipsissima verba 
from Art, 19 (5) amd we think it would’ 
be nothing short of heresy to accuse 
the constitution-makers .of wague and 
loose thinking. The legislature perform- 
ed a scissor and paste operation in {ift- 
ing these words out of Art. 19 (5) and 
introducing them in S, 10 (3) (c) and if 
these words are not vague and indefinite 
in Art. 19 (5), it is difficullt.to see how. 
they can be condemned to be such when 
they occur in S. 10 (3) (c). How can 
S. 10 (3) (c) be said to incur any consti- 
tutional infirmity on account of these 
words when ` they are no wider 
than the constitutional provision 
in Article 19 (5) and adhere loyally to 
the verbal formula adopted in-the Con- 
stitution? We are clearly of the, view 
that sufficient guidelines are provided 
by the words ‘in the’ interests of ‘the 
general public’ and the power conferred 
on the Passport Authority to impound a 
passport cannot ‘be said to be unguided 
or unfettered, Moreover, it must be re- 
membered that the exercise of ‘this 
power is not made dependent on the sub- 
jective opinion of the Passport Authority 
as regards the necessity of exercising it 
on one or more of the grounds stated in 
the section, but the Passport Authority 
is required to record in writing a brief 
statement of reasons for impounding the 
passport and, save in certain exceptional 
circumstances, to supply a copy of such 
statement to the person affected, so that 
the person concerned can challenge the 
decision of the Passport Authority in 
appeal and the appellate authority can 
examine. whether the reasons given by 
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the Passport Authority are correct, and 
if so, whether they justify the making 
of the order impounding the passport. 
It is true that when the order impound- 
ing a passport is made by the Central 
Government, there is no appeal against 
it, but it must be remembered that in 
such a case the power is exercised by 
the Central Government itself and it can 
safely be assumed that the Central Gov- 
ernment will exercise the power in a 
reasonable and responsible manner. 
When power is vested in a high autho- 
rity like the Central Government, abuse 
of power cannot be lightly assumed, And 
in any event, if there is abuse of power, 
the arms of the court are long enough 
to reach it and to strike it down. The 
power conferred on the Passport Autho- 
rity to impound a passport under S. 10 
(3) (c) cannot, therefore, be regarded as 
discriminatory and it does not fall foul 
of Art. 14. But every exercise of 
power has to be tested in order to deter- 
mine whether it is arbitrary or within 
the guidelines provided in S. 10 (3) (c). 


Conflicting approaches for locating the 
fundamental right violated: Direct and 
inevitable effect test. 


66. We think it would be proper at 
this stage to”consider the approach to 
be adopted by the Court in adjudging 
the constitutionality of-a statute on the 
touchstone of fundamental rights, What 
is the test or yardstick to be applied for 
determining whether a statute infringes 
a particular fundamental right? The law 
on.this point has undergone radical 
change since the days of A. K. Gopalan’s 
case (AIR 1950 SC 27). That was the ear- 

' liest decision of this Court on the sub- 
ject, following almost immediately upon 
the commencement of the Constitution. 
The argument which arose for conside- 
ration in this case was that the preven- 
tive detention order results in the deten- 
tion of the applicant in a cell and hence 
it contravenes the fundamental rights 
guaranteed under clauses (a), (b), {c), 
(d), (e) and (g) of Article 19 (1). This 
argument was regatived by Kania, C. J. 
who pointed out that: “The true ap- 
proach is only to consider the directness 
of the legislation and not what will be 
the result of the detention, otherwise 
valid, on the mode of the detenu’s life 

Any other construction put on the 

will be unreasonable.” These 


sarees 


by Patanjali Sastri, J.., speaking on be- 
half of the majority in Ram Singh v. 


such ~ 
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State of Delhi, 1951 SCR 451: (AIR 1951 
SC 270). There, the detention of the 
petitioner was ordered with a view to 
preventing him from making any 
speeches prejudicial tg the maintenance 
of public order and the argument was 
that the order of detention was invalid 
as it infringed the right of free speech 
and expression guaranteed under Art. 19 
(1) (a). The Court took the view that the 
direct object of the order was preven- 
tive detention and not the infringement 
of the right of freedom of speech and 
expression, which was merely conse- 
quential upon the detention of the de- 
tenu and upheld the validity of the 
order. The decision in A. K. Gopalan’s 
case, followed by Ram Singh’s case, 
gave rise to the theory thet the object 
and form of State action determine the 
extent of protection which may be claim- 
ed by an individual and the validity of 
such action has to be judged by consi- 
dering whether it is “directly in respect 
of the subject covered by any particular 
article of the Constitution ar touches the 
said article only incidentally or indirect- 
ly”. The test to be applied for determin- 
ing the constitutional validity of State’ 
action with reference ta fundamental 
rights is: what is the object of the au- 
thority in taking the action: what is 
the subject-matter -of the action and to 
which fundamenal right does it relate? 
This theory that “the extent of protec- 
tion of important guarantees, such as 
the liberty of person and right to pro- 
perty, depend upon the form and object 
of the State action and not upon its 
direct operation upon the  individual’s 
freedom” held sway for a considerable 
time and was applied in Naresh Shridhar 
Mirajkar v. State of Maharashtra (1966) 
3 SCR 744: (AIR 1967 SC 1) to sustain 
an order made by the High Court in a 
suit for defamation prohibiting the pub- 
lication of the evidence ofa witness, This 
Court,, after refering to the observations 
of Kania C. J. in A. K. Gopalan’s case 
and noting that they were approved by 
the Full Court in Ram Singh’s case, point- 
ed out that the object of the impugned 
order was to give protection to the wit- 
ness in order to obtain true evidence in 
the case with a view to do justice between 
the parties and if incidentally it operat- 
ed to prevent the petitioner from report- 
ing the proceedings of the court in the 
press, it could not he said to contravene 
Article 19 (1) (a). 

67. But it is interesting to note that 
despite the observations of Kania, ©. J. 
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in.A. K. Gopalan’s case (AIR 1950 £2 
27) and the approval of these observ=- 
tions in Ram Singh’s case (AIR 1951 S2 
270), there were two decisions given =y 
this Court prior to Mirajkar’s.case (AIR 
1967 SC 1) which seemed to deviate ard 
strike a different note. The first was tze 
decision in Express News Papers ({P) 
Ltd. v. The Union of India 1959 -SCÈ 1:2: 
(AIR 1958 SC 578) where N. H, Bheg- 
wati, J., speaking on behalf of the 
Court, referred to.the observations f 
Kania, C. J., in A. K. Gopalan’s case end 
the decision in Ram Singh’s case, but 
ultimately formulated the test of direct 
and inevitable effect for the purpose of 
adjudging whether a statute offends 4 
particular fundamental right. The learn- 
ed Judge pointed out that all the come- 
quences suggested on behalf of the peti- 
tioner’s as flowing out of the Working 
Journalists (Conditions of Service) end 
_Miscellaneous Act, 1955, namely, “the 
tendency to curtail circulation and there- 
by narrow the scope of dissemination. of 
information, fetters on the petition=rs’ 
freedom to choose the means of exercis- 
ing the right, likelihood of the indep=n- 
dence of the press being undermined by 
having to seek government aid, the m- 
position of penalty on the petition=rs’ 
right to choose the instruments for exer- 
cising the freedom or. compelling them 
to seek alternative media etc.,” weld 
.be remote and depend upon various Žac- 
tons which may or may not come nto 
play. “Unless these were the direst or 
inevitable consequences ' of she 
measures enacted in the impugned Act,” 
said the learned Judge, “it would aot 
be possible to strike down the legi=la~ 
tion as having that effect and operation. 
A possible eventuality of this type wculd 
not necessarily be the consequence which 
could be in the contemplation of the 
Legislature while enacting. a measure of 
this type for the benefit of the workmen 
concerned.” Then again, the leamed 
Judge observed. “— if the intention or 
the proximate effect and operation of the 
Act was such as to bring it within the 
mischief of Article 19 (1) (a), it wuld 
certainly be liable to be struck doewn 
The real difficulty, however, in. the way 
of the petitioners is that neither the in- 
tention nor the effect and operation of 
the impugned Act is to take away or 
abridge the right of freedom. of spzech 
and expression enjoyed by the peti- 
tioners.” Here we find the germ of the 
doctrine of direct and inevitable efiect, 


-which necessarily must be effect intand- 


“and method has been 
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ed by the legislature, or in other words, 
what may conveniently and appropriate- 
ly be described as the doctrine of in- 
tended’ and real effect. So also in Sakal 
Papers (P) Ltd. v. The Union of India 
(1962) 3 SCR 842: (AIR 1962 SC 305) 
while considering the constitutional vali- 
dity of the Newspaper (Price and Page) 
Act, 1956 and Daily Newspaper (Price 
and Page) Order, 1960, this Court applied 
the test of direct and immediate effect. 
This Court, relying upon the decision in 
Dwarkadas Shrinivas v. The Sholapur 
& Weaving Co, Lid. 1954 SCR 674: (AIR 
1954 SC 119) pointed out that “it is the 
substance and the practical result of the 
act of the State that should be consider- 
ed rather than its purely legal aspect” 
and “the correct approach in such cases 
should be to enquire as to what in sub- 
stance is the loss or injury caused tothe 
citizen and not merely what manner 
adopted by the 
State in placing the restriction.” Since 
“the direct and immediate effect of the 
order’ would be to restrain a news- 
paper from publishing any number of 
pages for carrying its news and views, 
which it has a fundamental right under 
Article 19 (1) (a) to do, unless it raises 
the selling price as provided in the 
Schedule to the Order, it was held by 
this Court that the order was violative 
of the right of the newspapers guaran- 
teed by Article 19 (1) (a). Here again, 
the emphasis was on the direct and in- 
evitable effect of the impugned action 
of the State rather than on its object 
and form or subject-matter, ; 


68. However, it was only in R. Ċ.} .. 
Cooper’s case (AIR 1970 SC 564) that the 
doctrine that the object and form ofthe 
State action alone determine the extent 
of protection that may be claimed by an 
individual and that the effect of the 
State action on the fundamental right of 
the individual is irrelevant, was finally 
rejected. It may be pointed out that this 
doctrine is in substance and reality 
nothing else thar. the test of pith and 
substance which is applied for determin- 
ing the constitutionality of legislation 
where there is conflict of legislative 
powers conferred on Federal and State 
Legislatures with reference to legislative 
Lists. The question which is asked ini. 
such cases is: what is the pith and sub- 
stance of the legislations; if it “is within 
the express powers, then it is not invali- 
dated if incidentally it affects matters 


which are outside the authorised field.” 
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Here also, on the application of this 
doctrine. the question that is required 
to be considered is: what is the pith 
and substance of the action of the State, 
or in other words, what is its true nature 


and character; if it is in respect of the’ 


subject covered by any particular funda- 
mental right, its validity must be judged 
only by reference to that fundamental 
right and it is immaterial that it inciden- 
tally affects another fundamental -right. 
Mathew, J., in his dissenting judgment 
in Bennett Coleman & Co. v. Union of 
India (1973) 2 SCR 757: (AIR 1973 SC 106) 
recognised the likeness of this doctrine 
to the pith and substance test and poin- 
ted out that “the pith and. substance 
test, although not strictly appropriate, 
might serve a useful purpose” in deter- 
mining whether .the State action in- 
fringes a particular fundamental right 
But in R. C. Cooper's case, which was 
a decision given by the Full Court con- 
sisting of eleven judges, this doctrine 
was thrown overboard and it was point~ 
ed out by Shah, J., speaking on behalf 
of the majority (at pp. 596 and 597 of 
AIR 1970 SC): . ; 
ais it is not the object of the autho- 
rity making the law impairing the right 
of a citizen nor the form of action that 
determines the protection he can claim; 
it is the effect of the law and of the 
action upon the right which attract’ the 
jurisdiction ‘of the Court to grant relief 
If this be the true view, and we think 
it is, in determining the impact of State 
‘action upon constitutional guarantees 
«a which are fundamental, it follows that 
the extent of protection against impair- 
. -ment of a fundamental right is deter- 
` ‘mined not by the’ object of the Legisla- 
ture nor-by the form of the action, but 
by its direct operation upon the’ indivi- 
dual’s rights.” `. ee 


“We are of the view that the theory 
that the object and form of the State 
action determine the extent of protec- 
tion which the aggrieved party may 
claim is not consistent with the consti- 
tutional scheme y 

“In our judgment, the assumption iñ 

` A. K. Gopalan’s case (AIR 1950 SC 27) 
that certain ‘articles in the Constitution 
exclusively deal with specific” matters 

"and in determining whether there is in- 
fringement of the individual’s guaranteed 
rights, the object and the form of the 
State action alone need be considered, 
and effect of the laws on’ fundamental 
rights of the individuals “in general will 


sessno 
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be nored cannot bè- accepted ‘as cora 
rect.” E R 
The decision in Re C. Coozer’s' case thus 
overturned the. view taken in A. K. Go~ 
palan’s case. and, as pointed out by Ray, 
J., speaking .on behalf. of the majority 
in Bennett Coleman’s case, it laid down 
two inter-related: propositions, namely, 
“First, it is not the object of the au- 
thority making the law impairing the 
right of the citizen nor the form of ac- 
tion that determines the invasion of the 
right, Secondly, it is the effect of the 
law and the action upon the right which 
attracts the jurisdiction of the Court to 
grant relief. The direct operation of the 
Act upon the rights. forms the real test.” 
The decision in Bennett Coleman’s case, 
followed upon R. C. Cooper's case and it 
is an important and significant decision, 
since it elaborated and applied the thesis 
laid down in R. C. Cooper’s case. The 
State action which. was impugned in 
Bennett Coleman’s case was newsprint 
policy which inter alia imposed a maxi- 
mum limit of ten pages for every news- 
paper. but without permitting the news- 
paper to increase the number of. pages 


by reducing circulation- to meet its re- 


quirement even within the admissible 
quota. These restrictions were: said to be 
violative of the right of ‘free speech and 
expression guaranteed under Article 19 
(1) (a) since their direct and inevitable 
consequence was to limit the number of. 
pages which could be published by a 
newspaper to ten, The argument of the 
Government was that the sbject of the 
newsprint -policy. was rationing and 
equitable distribution of imported ` news- 
print which.was scarce commodity and 
not abridgement of freedom of speech 
and expression. The subject-matter of 
the import policy was “rationing of im- 
ported’ commodity and equitable distri- 
bution: of newsprint” and ‘the newsprint 
policy did not directly and immediately 
deal with the right mentioned in Arti- 
ele 19' (1) (a) and hence there was no 
violation of that Article. This argument 
of the Government was negatived by the 
majority in the following ~words: 

“Mr. Palkhivala said that the tests of 
pith and substance of the subject matter 
and of direct and of incidental effect of 
the legislation are relevant to questions 
of legislative competence bret they are 
irrelevant to the question of infringe- 
ment of fundamental rights. In our view 
this is a sound and correct approach to 
fnterpretation of legislative measures 
and State action in relation to funda~ 
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mental rights.. The. true test is wheth=r 
the effect of the impugned action is to taze 
away or abridge fundamental rights. if 
it be assumed ‘that the. direct object af 
the law or action has.to.be direct abri=- 
gement of the right of free speech Ey 


the impugned law “or action ‘it 
is to be related to the direc 
ness of effect and not to tze 


directness of the subject matter of te 
impeached lew or action. The actin 
may have.a direct effect on afundames- 
tal right although its direct subject mez- 
ter may be different. A law dealizg 
‘directly with the Defence of India or 
defamation may yet have a direct effect 
‘on the freedom of speech, Article 19 2) 
could not have such law if the restr- 
tion is unreasonable even if it is related 
to matters mentioned therein. Therefoze, 
the word “direct” would go to the qua- 
lity or character of the effect and rot 
to the subject matter. The object of the 
law or executive action is irreleveat 
when it establishes the petitioners cœ- 
tention about fundamental right. In fhe 
present case, the object of the news 
paper restrictions as nothing to do wh 
the availability of. newsprint or forezsn 
exchange because these restrictions come 


into'operation after the grant of quoa. - 


Therefore the restrictions are to control 
the number of pages or circulation of 
dailies or newspapers, These restrictiens 
are clearly outside the ambit of Ari- 
cle 19°(2) of the Constitution. It, theme- 
fore, confirms that the right of freed=m 
of speech and expression is s abridged Dy 
these restrictions.” 


The majority took the view that it was 
not ‘the object of the newsprint poltey 
or its subject matter which was detr- 
minative but its direct consequence 2r 
effect upon the rights of the newspap=rs 
and since “the effect and consequer=e 
of the impugned policy ‘upon the news- 
papers” was direct control and restr3c- 
tion of growth and circulation of news- 
papers, the newsprint ` policy infringed 
freedom of speech and expression end 
was hence viclative of Article 19 (1) ta). 
The pith and substance theory was thas 
negatived in the clearest terms and fhe 
test applied’ was as to what is the dir=ct 
and inevitable consequence ‘or effect of 
the impugned State action on the funda~ 
mental” right of the petitioner, It is pzs- 
sible that in a given case the pith end 
Substance of the’ State action may deal 
with a particular fundamental right but 
its direct and inevitable effect may be 
on another’ fundamental right and: in 
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that case, the State action would have 
to meet the challenge of the latter 
fundamental right. The pith and ` sub- 
stance doctrine looks only at the. object 
and subject-matter of the State action 
but in testing the validity of the State 
action with reference to fundamental 
rights, what the Court must consider is 
the direct and inevitable consequence of 
the State action. Otherwise, the pro- 
tection of the fundamental rights would’ 
be subtly but surely eroded. 


68-A. It may be recalled that the test 
formulated in R. C. Cooper’s case (AIR 
1970 SC 564) merely refers to ‘direct 
operation’ or ‘direct consequence and 
effect? of the State action on the funda- 
mental right of the petitioner and does not 
use the word. ‘inevitable’ in this connec- 
tion. But there can be no dobut, on a 
reading of the relevant observations of 
Shah, J., that such was the test really 
intended to be laid down by the Court . 
in that case. If the test were merely of 
direct or indirect -affect, it would be an 
open-ended concept and in the absence 
of operational criteria for judging 
‘directness’, it would give the Court an 
unquantifiable discretion to decide whe- 
ther in a given case a consequence or 
effect Is direct or not. Some other con- 
cept vehicle would be needed to quantify 
the extent of directness or’ indirectness 
in order: to apply the fest. And that is 
supplied , by the criterion of ‘inevitable’ 
consequence or effect adumbrated in the 
Express Newspaper’s case (AIR 1958. 
SC 578). This criterion helps to quantify ` 
the extent of directness necessary to con: — 
stitute infringement of a fundamental . 


Tight. Now, if the effect of State action, “ 


on a fundamental tight is direct and in- 
evitable, then a fortiori it must be pre- 
sumed to have been intended by the au- 
thority taking the action and hence this 
doctrine of direct and inevitable effect 
has been’ described’ by some jurists as 
the doctrine of intended and real effect: 
This is the test which must be applied 
a the purpose of determining whether 

10 (3) (0) or the impugned order made 
ender it is violative of Art. 19 (1) (a) or 


Is Section 10 (3) {c) violative of Arti- 
cle 19 (1) (a) or (g)? 


69. We may now examine the’ chal- 
lenge baseq on Article 19 (1) (a) in the 
light of this background. Article 19 (1) 
{a} enshrines -one of the most cherished 
freedoms in a democracy; namely; free- 
dom of speech and expression.. The peti- 
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tioner, being a citizen, has undoubtedly 
this freedom guaranteed to her, but the 
question is whether S. 10 (3) (c) or the 
impugned order unconstitutionally takes 
away or abridges this freedom. Now, 
prima facie, the right, which is sought 
to be restricted by S. 10 (3) (c) and the 
impugned order, is the right to go ab- 
road and that is not named as a funda- 
mental right or included in so many 
words in Article 19 (1) (a) but the argu- 
ment of the petitioner was that the right 


to go abroad is an integral part of the . 


freedom of speech and expression and 
whenever State action, be it law or 
executive fiat, restricts. or interferes 
with the right to go abroad, it necessarily 
involves curtailment of freedom of 
speech and expression, and is, therefore, 
required to meet the challenge of Arti- 
cle 19 (1) (a). This argument was sought 
to be answered by the Union of India 
by a two-fold contention. The first limb 
of the contestion was that the right to 
go abroad could not possibly be com- 
prehended within freedom of speech and 
expression, because the'right of free 
speech and expression guaranteed under 
Article 19 (1) (a) was exercisable only 
within the territory of India and the 


guarantee of its exercise did not 
extend outside the country and 
hence State action restricting or 


preventing exercise of the right to go 
abroad could not be said to be violative 
of freedom of speech and expression 
and be liable to be condemned as inva- 
: lid on that account. The second limb of 
the contention went a little further and 
challenged the very premise on which 
the argument of the petitioner was based 
‘ and under this limb, the argument put 
` forward was that the right to go abroad 
‘was not integrally connected with the 
freedom of speech and expression, nor 
did it partake of the same basic nature 
and character and hence it was not in- 
cluded in the right of free speech and 
expression guaranteed under Article 19 
(1) (a) and imposition of restriction on 
jt did not involve violation of that Arti- 
cle. These were broadly the rival con- 
tentions urged on behalf of the parties 
and we shall now proceed te consider 
them. 


(A) Is freedom of speech and expres- 
sion confined to the Territory of India? 

710. The first question that arises for 
consideration on these contentions is as 
to what is the scope and ambit of the 
right of free speech and expression con- 
ferred under Article 19 (1) (a). 


Has it ' 
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any geographical limitations? Js its ex- 
ercise guaranteed only within the ter- 
ritory of India or does it also extend 
outside? The Union of India contended 
that it was a basic postulate of the 
Constitution that the fundamental rights 
guaranteed by it were available only 
within the territory of Indie, for it could 
never have been the ‘intention of the 
constitution-makers to confer rights 
which the authority of the State could 
not enforce. The argument was stressed 
in the form of an interrogation: how 
could the fundamental rights be intended 
to be operative outside the territory of 
India when their exercise in foreign ter- 
ritory could not be protected by the 
State? Were the fundamenial rights in- 
tended to be mere platitudes in so far as 
territory outside India is concerned? 
What was the object .of conferring the 


guarantee of fundamental rights 
outside the territory cf India, if 
it could not be carried out by 
the State? This argument, plausible 


though it may seem at first blush, is, on 
closer scrutiny, unsound and must be 
rejected. When the constitution- ` 
makers enacted Part III dealing 
with fundamental rights. they 
.- inscribed in the | Constitution certain 
basic rights which inhera in every 
human being and which are essential for 
unfoldment and development of his full 
personality. These rights represent the 
basic values of a civilised society and 
the constitution makers declared that 
they shall be given a place of pride in 
the Constitution and elevated to the 
status of fundamental rights. The long 
years of the freedom struggle inspired 
by the dynamic spiritualism of Mahatma 
Gandhi and in fact the entire cultural 
and spiritual history of India formed the 
background against which these rights 
were enacted and consequently, these 
rights were conceived by the constitu- 
tion-makers not in a narrow limited 
sense but in their widest svreep, for the 
aim and objective was to build a new 
social order where man will not be a 
mere plaything in the hands of the Staté 


. or a few privileged persons but there 


will be full scope and opportunity for 
him to achieve the maximum develop- 
ment of his personality and the dignity 
of the individual wil be fully assured. 
The constitution-makers recognised the 
spiritual dimension of man and they were 
conscious that he is an embodiment of 
divinity, what the great Upnishadie 
verse describes as “the children of im- 
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mortality” and his mission in life is t> 
realise the ultimate truth. This obviousl7 
he cannot achieve unless he has certai: 
basic freedoms, such as freedom œŒ 
thought, freedom of conscience, freedor— 
of speech and expression, personel 
liberty to move where -he likes and = 
on and so forth. It was this vast conce~- 
tion of man in society and universe the: 
animated the formulation of fundamer- 
tal rights and it is difficult to believa 
that when the constitution-makers dey 
clared these rights, they intended to cor- 
fine them only within the territory ef 
India, Take for example, freedom ef 
speech and expression. Could it hara 
been intended by the constitution-make=s 
that a citizen should have this freedom 
in India but not outside? Freedom of spec- 
and expression carries with it the right 
to gather information as also to specs 
and express oneself at home and abroei 
and to exchange thoughts and  idess 
with others not only in India but , al 
outside. On what principle of constru=~ 
tion and for what reason can this frez- 
dom be confined geographically within 
the limits of India? The constitutio—~ 
makers have not chosen to limit the e=- 
tent of this freedom by adding tze 
words “in the territory of India” at t=e 
end of Article 19 (1) (a). They have 
deliberately refrained from using ary 
words of limitation. Then, are we goi-g 
to supply these words and narrow down 
the scope and ambit of a highly cherisa- 
ed fundamental right? Let us not forgat 
that what we are expounding is a co- 
stitution and what we are called upon 
to interpret is a provision conferring a 
fundamental right. Shall we expand its 
reach and ambit or curtail it? Shall we 
ignore the high and noble purpose of 
Part III conferring fundamental rights? 
Would we not be stultifying the funda- 
mental right of free speech and expr=s- 
sion by restricting it by territorial lirai- 
tation? Moreover, it may be noted tat 
only a short while before the Constinu- 
tion was brought into force and whëlst 
the constitutional debate was still go ng 
on, the Universal Declaration of Hursan 
Rights was adopted by the General iAs- 
sembly of the United Nations on 10th De- 
cember, 1948 and most of the fundam=n- 
tal rights which we find included in 
Part III were recognised and adopted by 
the United Nations as the imalienejle 
tights of man in the Universal Decle-a- 
tion of Human Rights. Article 13 of the 
Universal. Declaration declared ‘hat 
“every one has a right to freedom of 
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opinion and expression, this right in- 
cludes freedom to hold opinions without 
interference and to seek, receive and im- 
port information and ideas through any 
media and regardless of frontiers”. (em- 
phasis supplied), This was the glorious 
declaration of the fundamental freedom 
of speech and expression — noble in 
conception and universal in scope — 
which was before them when the con- 
stitution-makers enacted Art. 19 (1) (a). 
We have, therefore, no doubt that free- 
dom of speech and expression guaran- 
teed by Art. 19 (1) (a) is exercisable not 
only in India but also outside. | 


71. It is true that the right of free 
speech and expression ‘enshrined in Arti- 
cle 19 (1) (a) can be enforced only if it 
is sought to be violated by any action 
of the State and since State action can- 
not have any extra territorial operation. 
except perhaps incidentally in case of 
Parliamentary legislation, it is only vio- 
lation within the territory of India that 
can be complained of by an aggrieved 
person. But that dces not mean that the 
right of free speech and expression is 
exercisable only in India and not out- 
side. State action taken within the terri- 
tory of India can prevent or restrict ex- 
ercise of freedom of speech and expres- 
sion outside India. What Art, 19 (1) (a) 
does is to declare freedom of speech and 
expression as a fundamental right and 
to protect it against State action, The 
State cannot by any legislative or exe- 


cutive action interfere with the exercise -` 


of this right, except in so far as permis- 
sible under Art. 19 -(2). The State action 


would necessarily be taken in India but .. 


it may impair or restrict the exercise 
of this right elsewhere. Take for exam- 
ple a case where a journalist is prevent- 
ed by a law or an executive order from 
sending his despatch abroad. The law 
or the executive crder would operate on 
the journalist in India but what it would 
prevent him from doing is to exercise 
his freedom of speech and expression 
abroad. Today in the modern world with 
vastly developed science and technology 
and highly improved and sophisticated 
means of communication, a person may 
be able to exercise freedom of speech 
and expression abroad by doing some- 


thing within the country and if this is i 


prohibited or restricted, his freedom of 
speech and expression would certainly 
be impaired and Art. 19 (1) (a) violated. 
Therefore, merely because State action . 
is -restrieted te the territory of India, 


-638 S. C. [Prs. PETI Maneka. Gandhi v. Union of India (Bhagwati J.) 


it does not necessarily follow that the 
right of free speech and expression. is 
also limited in its operation to the: terri- 
' tory of India and does not extend out- 
side, ; 

72. This thesis can also be substan- 
tiated by looking at.the question from 
a slightly different point of view. It is 
obvious that the right of free speech 
and expression guaranteed under Art. 19 
(1) (a) can be subjected to restriction 
permissible under Art. 19 (2). Such re- 
striction, imposed by a statute or an 
order made under it, if within the limits 
provided in Art. 19 (2), would clearly 
bind the citizen not only when he is 
within ‘the country but also when he 
travels outside, Take for example a case 
where, either under the Passports Act, 
1967 or as a condition in the Passport 
issued under it, an arbitrary, unreason- 
able and wholly unjustifiable restriction 
is placed upon the citizen that he may 
go abroad, but he should not.make any 
speech there. This would plainly be a 
restriction which would . interfere with 
his freedom of speech and expression 
outside the country, for,- if valid, it 
would ‘bind him wherever he may go. 
He would be entitled to- say: that such 
a restriction imposed by State action . is 
impermissible under Art. 19 (2), and is 
accordingly ` ‘void as ` being violative.. of 
Art. 19 (1) (a). It would thus seem clear 
that freedom of 'speech and expression 
guaranteed’ under, Art. 19 (1) (a) is exer- 
cisable not only inside the PRR but 
also outside. 


73. There is also another stein 
tion which leads ‘to the same conclusion: 
The right to ga abroad is, as held in 
Satwant Singh Sawhney’s .case (AIR 
1967 SC 1836), included in ‘personal 
liberty? within the meaning of Art, 21 
and is thus a fundamental right protect- 
ed -by that Article. When the 
issues a passport and grants ~ endorse- 
ment for one country, but refuses’ for 
another, the .person concerned can cer- 
tainly go out of India but he is prevent- 
ed from going to: the country for which 
the endorsement. is refused and his right 
to. go to that country is taken away. 
This cannot be done by the State under 
Art. 21. unless there is a law authorising 
the State to do so and the action is taken 
in accordance with the procedure . pre- 
scribed by sich law.: The right to go ab- 
road, and in particular to a specified 
country, is clearly a ‘right to personal 
liberty exercisable outside India. and: yet 


State 


ALR. 


it has been held. in Satwant. Singh 
Sawhney’s case to be a fundamental 
right protected iby. Art. 21. This. clearly 
shows that there-is no underlying prin- 
ciple in the Constitution which limits 
the fundamental rights in their opera- 
tion to the territory of India. If a funda~ 
mental right under. Art. 21 can be ex- 
ercisable outside India, why can free- 
dom. of speech and expression. confer« 
red under Art. 19 (1) (a) be. not so exer- 
cisable? 


74. This view which we are taking 
is completely in accord with the think- 
ing on the subject in tha United States. 
There the preponderance of opinion is 
that the protection of the Bill of Rights 
is available to United . States citizens 
even in foreign countries. Vide Best v. 
United States, 184 Federal Reporter (2d) 
131. There is an interesting article on 
“Phe Constitutional Right to Travel” in 
1956 Columbia Law Review where Leo- 
nard, B. Boudin writés:: 

“The final objection to limitations 
upon the right to travel is that they in- 
terfere with the individual’s freedom of 
expression. Travel itself is such a free- 
dom in the: view of -one scholarly jurist. 
But we need not go that far; it is enough 
that the freedom of speech includes the 
right of Americans to exercise it any- 
where without the interference of their 
government.-There’ are ‘no geographical 
limitations to the Bill of Rights. A Gov- 
ernment that sets up barriers to its citi- 
zens’ freedom of. expression in any coun- 
try in the. world violates the Constitu- 
tion as much as if it enjoined such ex- 
pression in the United States.” 

These: observations’ were. quoted with 
approval by Hegde; J., (as he ‘then was) 
speeking on behalf of a- Division Bench 
of the Karnataka High Court in Dr. S. S. 

Sadashiva: Rao v; Union- of India, (1965). 
2 Mys LJ 605 and the learned Judge 
there pointed cut that. ` “these observa- 
tions apply in equal force to the condi- 
tions prevailing in this country”, - It is 
obvious, therefore, that there are no geo- 
graphical limitations +o freedom of 
speech and expression guaranteed - under 
Art. 19 (1) (a) and this freedom is exercis- 
able ‘not only in India but also outside 
and if State action sets up barriers to 
its citizens’ freedom ‘of expression in 
any. country in the world, it would vio- 
late Art. 19 (1) (a) as much as if it in- 
hibited ‘such expression within the coun- 
try. This conclusion would on a parity 
of reasoning apply équally-in relation to 


the fundamental right to- practice any 


[978 ` Maneka Gandhi v. Union of In 


srofession or to carry on any occupa- 

tion, trade or business guaranteed. unde? 

Ari. 19 (1) (g). 2 5 À 
(B) Is the right to go abroad covered 
- by Article 19 (1) (a) or (g)? 


75. That takes us to. the ‘next ques- 
tion arising out of the second limb of the 
contention of the Government. Is th= 
right to go abroad an essential part Cc 
freedom of speech and expression = 
that whenever there is violation of the 
former, there is impairment of the latte 
involving infraction of Art. 19 (1) (a7. 
The argument of the petitioner was the 
while it is true that the right to go ak- 
road is not exoressly included as a fur- 
damental right in any of the clauses ef 
Art. 19 (1), its existence is necessary }A 
order to make the express freedoms 
mentioned in Art. 19 (1) meaningful ard 
effective. The right of free speech ard 
expression can have meaningful contest 
and its exercise can be effective only i 
the right to travel abroad is ensured arā 
without it, freedom of speech and ex- 
pression would be limited by geographt- 
cal constraints. The impounding of tke 
passport of a person with a view to pr=- 
venting him from going abroad to com 
municate his-ideas or share his thoughts 
and views with others or to express hic- 
self through song or dance or oth=r 
forms and media of expression is direct 
interference with freedom of speech ari 
expression. It is clear, so ran the argi- 
ment, that in a complex. and developing 
society, where fast modes of transpct 
and communication have narrowed: dovn 
distances and brought people. living m 
different parts of the world together, tze 
right to..associate with like minded pe- 
sons in other parts of the globe for tze 
purpose of advancing social, political . or 
other ideas and policies is indispensat-e ~ 
and that is part of freedom of. speezh 
and expression which cannot be effes- 
tively implemented without the right -0 
go abroad. The right to go abroad, it 
was said, is a peripheral right emanaticg 
from the right to freedom of speech a-d 
expression and is, therefore, covered <y. 
Article 19 (1) (a). This argument of the 
petitioner was sought to be supported =y 
reference to some recent decisions of the 
Supreme Court of the United States, We 
shall examine these’ decisions a litce 
later, but let. us first consider the ques- 
tion on principle. 

76. We may begin the discussion. of 
this question by first considering the 
nature and significance of the right ż0 


} 


dia (Bhagwati J.) [Prs. 74-76] S.C, 639 


go abroad. It cannot be disputed that 
there must exist a basically free sphere 
for man, resulting from the nature and 
dignity of the human being as the bearer 
of the highest spiritual and moral values. 
This basic freedom of the human being 
is expressed. at various levels and is 
reflected in various basic rights. Freedom 
to.go abroad is one -of such rights, for 
the nature of man as a free agent neces- 
sarily involves free movement on his 
part. There can be no doubt that if the 
purpose and the sense of the State is to 
protect personality and its development, 
as indeed it should be of any liberal 
democratic State, freedom to go abroad . 
must be given its due place amongst the 
basie rights, This right is an important 
basic human iright for it nourishes inde- 
pendent and self-determining creative 
character of the individual, not only by 
extending hig freedom of action, but 
also by extending the scope of the ex- 
perience. It is a right which gives intel- 


. lectual and creative workers in parti- 


cular the opportunity of extending their 
spiritual and: intellectual horizon through 
study at foreign universities, through 
contact with foreign. colleagues and 
through participation in discussions and 
conferences. The right -also extends to 
private life: marriage, family and friend- 
ship are humanities which can be rarely 
affected through refusal of freedom to 
go abroad and clearly show that this 
freedom is a genuine human right. More- 
over, this freedom would be a highly 
valuable right where man finds himself . 
obliged to flee (a) because he is ‘unable 
to serve his God as he: wished at the 
previous place of -residence, (b) because 
‘his personal’ freedom is threatened for 
reasons which do.-not constitute a crime 
in\the usual meaning of the word and 
many were such cases during the emer- 
gency, or (e) because his life is threaten- 
ed either for religious or political rea- 
sons or.through'the threat to the main- 
tenance of minimum standard of living 
compatible with himman dignity, These 
reasons suggest thet freedom to go b- 
road incorporates- the . important func- 
tion of an ultimum refunium libertatis 
when other basic freedoms are refused. 
To quote the .words of Mr. Justice 
Dougles.in Kent v. Dulles, (1958) © 357 
US 116: 2 Law Ed 2d 1204 freedom to 
go abroad. has much social value and re- 
presents a basic. human right of. great 
significance, It is in fact incorporated 
as an inalienable human right in Article 
13 of the Universal Declaration of Hu- 


640 S.C. [Prs, 76-77] Maneka Gandhi v. Union of India (Bhagwati J.) 


man Rights. But it is not specifically 
named as a fundamental right in Art. 19 
(1). Does it mean that on that account 
it cannot be a fundamental right cover- 
ed by Art, 19 (1)? 


77. Now, it may be pointed out at 
the outset that it is not- our view that a 
right which is not specifically mentioned 
by name can never be a fundamental 
right within the meaning of Art. 19 (1). 
It is possible that a right does not find 
express mention in any clause of Art. 19 
(1) and yet it may be covered by some 
clause of that Article. Take for example, 
by way of illustration, freedom of press. 
It is the most cherished and valued 
freedom in a democracy: indeed demo- 
cracy cannot survive without a free 
press. Democracy is based essentially on 
free debate and open discussion, for that 
is the only corrective of governmental 
action in a democratic set up. If demo- 
cracy means government of the people, 
by the people, it is obvious that every 
citizen must be entitled to parti- 
cipate in the democratic. process 
and in order to enable him to intelli- 
gently exercise his right of making a 
choice, free and general discussion of 
public matters is absolutely essential. 
Manifestly, free debate and open discus- 
sion, in the mest comprehensive sense, 
is not possible unless there is a free and 
independent press. Indeed the true mea- 
sure of the health and vigour of a demo- 
cracy is always to be found in its press. 
Look at its newspapers —-.do they reflect 
diversity of opinions and views, do they 
contain expression of dissent and eriti- 
cism against governmental policies ` and 
actions, or do they obsequiously sing 
the praises of the government or lionize 
or deify the ruler. The newspapers are 
an index of the true character of the 
Government — whether it is democratic 
or authoritarian. It was Mr. Justice 
Potter Stewart who said: “Without an 
informed and free press, there cannot ‘be 
an enlightened people”. Thus freeodm of 
the press constitutes one of the pillars 
of democracy and indeed lies at the 
foundation of democratic organisation 
‘and yet it is not enumerated in so many 
terms as a fundamental right in Art. 19 
(1), though there is a view held by some 
constitutional jurists that this freedom 
is too basic and fundamental not to re- 
ceive express mention in Part II] of the 
Constitution. But it has been held by 
this Court in several decisions, of which 
we may mention only three, namely, 
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Express Newspapers’ case (AIR 1958 SC 
578), -Sakal Newspapers’ case (AIR 1962 
SC 305) and Bennett Coleman & Co’s 
case (AIR 1973 SC 106), that freedom 
of the press is part of the right of free 
speech and expression anc is covered by 
Art. 19 (1) (a). The reason is that free- 
dom of the press is nothing but an as- 
pect of freedom of speech and expres- 
sion, Jt partakes of the same basic na- 
ture and character and is indeed an in- 
tegral part of free speech and expres- 
sion and perhaps it would not be incor- 
rect to say that it is the same right ap- 
plicable in relation to the press. So also, 
freedom of circulation js necessarily in- 
volved in freedom of speech and expres- 
sion and is part of it and hence enjoys 
the protection of Art. 19 (1) (a). Vide 
Romesh Thappar v. State of Madras, 1950 
SCR 594:(AIR 1950 SC 124). Similarly, 
the right to paint or sing or dance or to 
write poetry or literature is also cover- 
ed by Art. 19 (1) {a), because the com- 
mon basic characteristic in all these acti- 
vities is freedom of speech and expres- 
sion, or to put it differently, each of 
these activities is an exercise of freedom 
of speech and expression. It would thus 
ibe seen that even if a right is not speci- 
fically named in Art. 19 (1), it may still 
be a fundamental right covered by some 
clause of that Article, if it is an integral 
part of a named fundamental right or 
partakes of the same basic nature and 
character as that fundamental right. It 
is not enough that a right claimed by 
the petitioner flows or emanates from a 
named fundamental right or that its ex- 
istence is necessary in order to make the 
exercise. of the named fundamental right 
meaningful and effective. Every activity 
which facilitates the exercisa of a named 
fundamental right is not necessarily com- 
prehended in that fundamental right nor 
can it be regarded as such merely be- 
cause it may not be possible otherwise! 
to effectively exercise that fundamental 
right. The contrary construction would 
lead to incongruous results and the 
entire scheme of Art. 19 (1) which con- 
fers different rights and sanctions dif- 
ferent restrictions according to different 
standards depending upon the nature of 
the right will be upset. What is neces- 
sary to be seen is, and that is the test 
which must be applied, whether the 
right claimed by the petitioner is an in- 
tegral part of a named fundamental 
right or partakes of the same basic na- 
ture and character as the named funda- 
mental right so that the exercise of such 
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right is in reality and substance nothinz 
but an instance of the exercise of th= 
named fundamental right. If this be th= 
correct test, as we apprehend it is, the 
right to go abroad cannot in all circum- 
stances be regarded as included in free- 
dom of speech and expression, Mr. Jus- 
tice Douglas said in Kent v. Dulles 
(1958) 357 US 116: (2 Law Ed 2d 1202) 
that “Freedom of movement across fror- 
tiers in either direction, and inside fror- 
tiers as well, was a part of our heritag= 
Travel abroad, like travel within ths 
country, may be necessary for livelihood 
It may be as close to the heart of tke 
individual as the choice of what he eats, 
or wears, or reads. Freedom of move 
ment is basic in our scheme of values ’ 
And what the learned Judge said in re 
gard to freedom of movement in his 
country holds good in our country 2 
well. Freedom of movement has been a 
part of our ancient tradition which al- 
ways upheld the dignity of man and saw 
in him the embodiment of the Divin=. 
The Vedic seers knew no _limitatiors 
either in ‘the locomotion of the humen 
body or in the flight of the soul to higher 
planes of consciousness. Even in the 
post-Upnishadic period, followed by th= 
Buddhistic era and the early centuris 
‘after Christ, the people of this count:7 
went to foreign lands in pursuit of trad? 
and business or in search of knowledg= 
or with a view to shedding on othes 
the light of knowledge imparted to thea 
by their ancient sages and seers, Inda 
expanded outside her borders: her ships 
crossed the ocean and the fine superfluity 
of her wealth brimmed over to the ea=t 
as well as to the west. Her cultural 
messengers and envoys spread her ars 
and epics South East Asia and her re- 
ligions conquered China and Japan ard 
other far East2rn countries and spreed 
westward as far as Palestine and Alex 
endria. Even at the end of the last ard 
the beginning of the present  centur-., 
our people sailed across the seas to sett 
down in the African countries. Freedom 
of movement at home and abroad is a 
part of our heritage and, as alreacy 
pointed out, it is a highly cherished right 
essential to the growth and developmemt 
of the human personality and its im- 
portance cannot be over-emphasised. BU 
it cannot be said to be art of the right 
of free speech and expression. It is net: 
of the same basic mature and character 
as freedom of speech and expressioz. 
When a person goes abroad, he may c> 


. 80 for..a variety. of reasons and it may `` 
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not necessarily and always be for exer- 
cise of freedom of speech and expres- 
sion. Every travel abroad is not an exer- 
cise of right of free speech and expres- 
sion and it would not be correct to say 
that whenever there is a restriction on 
the right to go abroad, ex necessitae it 
involves violation of freedom of speech 
and expression. It is no doubt true that 
going abroad may be necessary in a 
given case for exercise of freedom of 
speech and expression, but that does 
not make it an integral part of the right 
of free speech and expression, Every 
activity that may be necessary for exer- 
cise of freedom of speech and expression 
or that may’ facilitate such exercise or 
make it meaningful and effective cannot 
be elevated to the status of a funda- 
mental right as if it were part of the 
fundamental right of free speech and 
expression. Otherwise, practically every 
activity would become part of some fun- 
damental right or the other and the ob- 
ject of making certain rights only as 
fundamental rights with different per- 
missible restrictions would be frustrated. 

78. The petitioner, however, placed 
very strong reliance on certain decisions 
of the United States Supreme Court. The 
first was the decision in Kent v. Dulles 
((1958) 357 US 116: 2 Law Ed 2d 1204): 
(supra). The Supreme Court laid down 
in this case that the right to travel is 
guaranteed by the Fifth Amendment and 
held that the-denial of passport by the 
Secretary of State was invalid because 
the Congress had not, under the Pass- 
ports Act, 1926, authorised the Secretary 
of State to refuse passport on the ground 
of association with the communist party 
and refusal to file an affidavit relating 
to that affiliation and such legislation 
was necessary before the Secretary of 
State could refuse passport on those 
grounds. This decision was not concern- 
ed with the validity of any legislation 
regulating issue of passports nor did it 
recognise the right to travel as founded 
on the first Amendment which protects 
freedom of speech, petition and assem- 
bly. We fail to see how this decision can 
be of any help to the petitioner, 

79. The second decision on which 
reliance was placed on ‘behalf of the 
petitioner was Aptheker v. Secretary of 
State, (1964) 378 US 500:(12 Law Ed 
2d 992). The question which arose for 
determination in this case related to the 
constitutional validity of S. 6 of the Sub- 
versive Activities Control Act, 1950. This 
section prohibited the use of - passports 
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by communists following a final regis- 
tration order by the Subversive Activi- 
ties Control Board under S. 7 and fol- 
lowing the mandate of this section, the 
State Department revoked the existing 
passports of the appellants. After ex- 
hausting all administrative remedies, the 
appellants sued for declarative and in- 
junctive relief before the District Court 
which upheld the validity of the section. 
On direct appeal, the Supreme Court re- 
versed the judgment by a majority of 
six against three and held the section to 
be invalid, The Supreme Court noted 
first that the right to travel abroad is 
an important aspect of the citizens’ 
liberty guaranteed by the Due Process 
Clause of the Fifth Amendment and 
S. 6 substantially restricts that right and 
then proceeded to apply the strict stan- 
dard of judicial review which it had till 
then applied only in cases involving th® 
so-called preferred freedoms of the first 
Amendment, namely, that “a govern- 
mental purpose — may not be achieved 
by means which sweep unnecessarily 
broadly and thereby invade the area of 
protected freedoms”. The Supreme Court 
found on application of this test that the 
section was “overly broad and unconsti- 
tutional on its face” since it omitted any 
requirement that the individual should 
have knowledge of the organisational 
purpose to esteblish a communist totali- 
tarian dictatorship and it made no at- 
tempt to relate the restriction on travel 
to the individual’s purpose of the trip 
or to the s€curity-sensitivity of the area 
to be visited. This decision again has no 
relevance to the present argument ex- 
cept for one abservation made by the 
Court that “freedom of travel is a con- 


stitutional liberty closely related to 
rights of free speech and association”. 
But this observation also cannot helo 


because the right to foreign ‘travel was 
held to be a right arising not out of the 
frst Amendment but inferentially owt 
of the liberty guaranteed in the Fifth 
Amendment and this observation was 
meant only to support the extension of 
the strict First Amendment test to a 
case involving the right to go abroad. 
80. The last decision cited by th? 
petitioner was Zemel v. Rusk, (1966) 381 
Us 1:14 Law Ed 2d 179. This case 
raised the question whether the Secre- 
tary of State was statutorily authorised 
to refuse to validate the passports of 
United States citizens for travel to Cuba 
and if so, whether the exercise of such 
authority was constitutionally permissi- 
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ble. The Court, by a majority of six 
against three, held that the ban on tra- 
vel to Cuda was authorised by the 
broad language of the Passport Act, 1926 
and that such a restriction was consti- 
tutional. Chief Justice Warren speaking 
on behalf of the majority observed that 
having regard to administrative practice 
both before and after 1926, area restric- 
tions were statutorily authorised and 
that necessitated consideration of Zemel’s 
constitutional objections, The majority 
took the view that freedom of move- 
ment was a right protected by the 
‘liberty’ clause of the Fifth Amendment 
and that the Secretary of State was jus- 
tified in attempting to avoid serious 
international incidents by restricting 
travel to Cuba and summarily rejected 
zemel’s contention that the passport 
denial infringed his First Amendment 
rights by preventing him from gather- 
ing first hand knowledge about Cuban 
situation. Kent v. Dulles ((1958) 357 US 
116: 2 Law Ed 2d 1204) end Apthekar 
v. Secretary of State ((1964) 378 US 500: 
12 Law Ed 2d 992) were distinguished 
‘on the ground that “the r®fusal to vali- 
date appellant’s passport does not result 
from any expression or association on 
his part: appellant is not being forced 
to choose between membership of an ` 
organisation and freedom to travel”. 
Justices Douglas, Goldberg and Black 
dissented in separate opinions, Since re- 
lance was placed only on the opinion 
of Justice Douglas, we mey confine our 
attention to that opinion. Justice Doug- 
las followed the approach employed in 
Kent v. Dulles and refused to interpret 
the Passports Act, 1926 as permitting 
the Secretary of State to restrict travel 
to Cuba. While doing so, the learned 
Judge stressed the relationship of the 
tight to travel to First Amendment 
rights. He pointed out: “The rignt to 
know, to converse with others, to con- 
sult with them, to observe social, physi- 
cal, political and other phenomenons 
abroad as well as at home gives mean- 
ing and substance to freedom of ex- 
pression and freedom of ths press. With- 
out those contacts First Amendment 
rights suffered, and added that freedom 
to travel abroad is a right “peripheral to 
the enjoyment of the First Amendment 
guarantees”, He concluded by observing 
that “the right to travel is at the peri- 
phery of the First Amendment” and 
therefore “restrictions on the right to. 
travel in times of peace should be so 


particularised that a First Amendment 
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right is not thereby precluded”. Now, 
obviously, the majority decision is of 


no help to the petitioner. The majority 
rightly pointed out that in Kent v. 
Dulles and Aptheker v. Secretary of 
State there was direct interference with 
freedom of association by refusal to 
validate the passport, since the appel- 
lant was required to give up member- 
ship of the organisation if he wanted 
validation of the passport. Such was not 
the case in Zemel v. Rusk and that is 
why, said the majority it was not a First 
Amendment right which was involved. 
It appeared clearly to be the view of 
the majority that if the denial of pass- 
port directly affects a First Amendment 
right such as freedom of expression of 
association as in Kent v. Dulles and 
Aptheker v. Secretary of State, it would 
be constitutionally invalid. The majority 
did not accept the contention that the 
right to travel for gathering information 
is in itself a First Amendment right. 
Justice Douglas, also did not regard the 
right to travel abroad as a First Amend- 
ment right but held that it is periphe- 
ral to the enjoyment of First Amend- 
ment guarantees because it gives mean- 
ing and substance to the first Amend- 
ment rights and without it, these rights 
would suffer. That is why he observed 
towards the end that restrictions on the 
right to travel should be so particularis- 
ed that a First Amendment right is not 
precluded or in other words there is no 
direct infringement of a First Amend- 
ment right. If there is, the restrictions 
would be constitutionally invalid, but 
not otherwise. It is clear that Justice 
Douglas never. meant to lay down that a 
right which is at the periphery of the 
First Amendment or to put it briefly, a 
peripheral right, is itself a guaranteed 
right under the first Amendment. The 
learned Judge did not hold the right to 
travel abroad to be a First Amendment 
right. Both according to the majority as 
also Justice Douglas, the question to be 
asked in each case is: is the restriction 
on the right to travel such that it direct- 
ly interferes with a First Amendment 
right. And that is the same test which 
is applied by this Court in determining 


.infringement of a fundamental right. 


81. We cannot, therefore, accept the 
theory that a peripheral or concomitant 
right which facilitates the exercise of a 
named fundamental right or gives it 
meaning and substance or makes its 


‘exercise effective, is itself a guaranteed 


right included within the named funda- 
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mental right. This much is clear as a 
matter of plain construction, but apart 
from that. there is a decision of this 
Court which clearly and in so many 
terms supports this conclusion. That is 
the decision in All India Bank Emplo- 
yees’ Association v. National Industrial 
Tribunal, (1962) 3SCR 269: (AIR 1962 SC 
171). The legislation which was challeng- 
ed in that case was S. 34A of the Bank- 
ing Companies Act and it was assailed 
as violative of Art. 19 (1) (c). The effect 
of S. 34A was thai no tribunal could 
compel the production’ and inspection of 
any books of account or other documents 
or require a bank to furnish or disclose 
any statement or information if the 
Banking Company claimed such docu- 
ments or statement or information to be 
of a confidential nature relating to se- 
cret reserves or to provision for bad 
and doubtful debts. If a dispute was 
pending and a question was raised whe- 
ther any amount from the reserves or 
other provisions should be taken into 
account by a tribunal, the tribunal could 
refer the matter to the Reserve Bank of 
India whose certificate as to the amount 


which could be taken into account, was 


made final and conclusive, Now, it was 
conceded that S. 34A did not prevent 
the workmen from forming- unions or 
place any impediments in their doing so, 
but it was contended that the right to 
form association protected under Art. 19 
(1) (c) carried with it a guarantee that 
the association shall effectively achieve 
the. purpose for which it was formed 
without interference by law except on 
grounds relevant to the preservation of 
public order or morality set out in Arti- 
cle 19 (4). In other words, the argument 
was that the freedom to form unions 
carried with it the concomitant right 
that such unions should be able to fulfil 
the object’ for which they were formed. 
This argument was negatived by a una- 
nimous Bench of this Court. The Court 
said that unions were not restricted to 
workmen, that employers’ unions may 
be formed in order to earn profit and 
that a guarantee for the effective func- 
tioning of the unions would lead to the 
conclusion that restrictions on their 
right to earn profit could be put only in 
the interests of public order or mora- 
lity. Such a construction would run 
basically counter to the scheme of Arti- 
cle 19 and to the provisions of Art. 19 
(4) (ce) and (6). The restrictions which 
could be imposed on the right to form 
an association were limited to restric- 
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tions in the interest of public order ard 
morality. The restrictions which could 
be imposed on the right to carry on any 
trade, business, profession or callirg 
were reasonable restrictions in the puk- 
lic interest and if the guarantee for tke 
effective functioning of an association 
was a part of the right, then restric- 
tions could not be imposed in the public 
interest on the business of an associe~ 
tion. Again, an association of workmen 
may claim the right of collective bar- 
gaining and the right to strike, yet the 
right to strike could not by implication 
be treated as part of the right to form 
association, for, if it were so treated, it 
would not be possible to put restric- 
tions on that right in the public interest 
as is done by the Industrial Disputes 
Act, which restrictions would be per- 
missible under Art. 19 (6), but not un 
der Art. 19 (4). The Court, therefore, 
held that the right to form unions gus- 
ranteed by Art. 19 (1) (c) does not carry 
with it a concomitant right that the 
unions so formed should be able b 
achieve the purpose for which they are 
brought into existence, so that any ir- 
terference with such achievement by 
law would be unconstitutional unless 
the same could be justified under Arti- 
cle 19 (4). 


81-A. The right to go abroad cannot, 
therefore, be regarded as included ia 
freedom ‘of speech and expression gua- 
ranteed under Art. 19 (1) (a) on. th? 
theory of peripheral or concomitant 
right, This theory has been firmly re- 
jected in the All India Bank Employees’ 
Association’s case (AIR 1962 SC 171) and 
we cannot countenance any attempt t3 
revive it, as that would completely up- 
set the scheme of Art. 19 (1) and t9 
quote the words of Rajagopala Ayyanger, 
J., speaking on behalf of the Court in 
All India Bank Employees’ Assoriation’s 
case “by a series of ever expanding con- 
centric circles in- the shape of rights 
concomitant to concomitant rights and se 
on, lead to an almost grotesque result”. 
So also, for the same reasons, the right 
to go abroad cannot be treated ag pari 
of the right to carry on trade, business, 
profession or calling - guaranteed unde? 
Art. 19 (1) (g). The right to go abroad 
is clearly not a guaranteed right unde? 
any clause of Art. 19 (1) and S. 10. (8) 
(c) which authorises imposition of ` re- 
strictions on the right to go abroad b7 
impounding of passport cannot be -held 
to be void. as offending ‘Art. 19 a) (a) of 


‘ 


Jy ALR, 


(g), as its direct and inevitable impact 
is on the right to zo abroad and not on 
the right of free sveech and expression} 
or the right to carry on trade, business, 
profession or calling. 


Constitutional Requirement of an order 
under S. 10 (3) (c) 

81-B. But that coes not méan that an 
order made under S. 10 (3) (c) may not 
violate Art. 19 (1) (a) or (g). While dis- 
cussing the constitutional validity of the 
impugned order impounding the pass- 
port of the petiticner, we shall have 
occasion to point out that even where 
a statutory provision empowering an 
authority to take action is constitution-| - 
ally valid, action taken umder it may 
offend a fundamental right and in that 
event, though the statutary provision is 
valid, the action may be void. Therefore, 
even though S. 10 (3) (e) is-valid, the 
question would always remain whether 
an order made under it is invalid as 
contravening a fundamental right. The 
direct and inevitable effect of an order 
impounding a passport may, in a given 
case, be to abridge or taze away free- 
dom of speech anc expression or the 
right to carry on a profession and, where 
such is the case, the order would be 
invalid, unless saved by Art. 19 (2) or 
Art. 19 (6). Take for example, a pilot 
with international dying licence. Inter- 
national flying is his profession and if his 


passport is impounded, it would 
directly interfere with his right 
to carry on his profession and un- 


less the order can be justified on the 
ground of public interest under Art. 19 
(6), it would be void as offending Arti~ 
cle 19 (1) (g) Another example may be 
taken of an evangelist whọ has made 
it a mission of his life to preach his 
faith to people all over the world and 
for that purpose, set up institutions in 
different countries. If an order is made 
impounding his passport, it would di- 
rectly affect his freedom cf speech and 
expression and the challenge to the vali~ 
dity of the order under Art. 19 (1) (a) 
would be unanswerable unless it is saved 
by Art. 19 (2). We have taken these two 
examples only by way of illustration. 
There may be many suck cases where 
the restriction imposed is apparently 
only on the right to go abroad but the 
direct and inevitakle consequence is to 
interfere with the freedom of speech 
and expression or the right to carry on 
a profession. A musician may want to go 
ebroad tosing, a dancer ‘to dance, a visit- - 
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ing professor to teach and a scholar to 
participate in a conference. or semirar, 
- Tf in such a case his passport is denied 
or impounded, it would directly inter- 
fere with his freedom of speech and =x- 
pression. If a correspondent of a ne~s- 
paper is given a foreign assignment ¿nd 
he is refused passport or his passpori is 
impounded, it would be direct interier- 
ence with his freedom to carry on ais 
profession, Examples can be multipl-2d, 
but the point of the matter is tat 
though the right to go abroad is not a 
fundamental right, the denial of he 
right to go abroad may, in truth anc in 
effect, restrict freedom of speech =nd 
expression or freedom to carry on a pro- 
fession so as to contravene Art. 19 (1) (a) 
or 19 (1) (g). In such a case, refusal or 
impounding of passport would be inv=lid 
unless it is justified under Art. 19 (2 or 
Art. 19 (6), as the case may be. Dow, 
passport can be impounded under Sec- 
tion 10 (3) (c) if the Passport Authcrity 
deems it necessary so to do in the izte- 
rests of the sovereignty and integity 
of India, the security of India, friendly 
relations of India with any foreign ccam- 
try or in the interests of the general 
public. The first three categories are the 
same as those in Art. 19 (2) and each 
of them, though separately mentioned, 
is a species within the broad genus of 
“interests of the general public.” 
expression “interests of the general pub- 
lic” is a wide expression which corers 
within its broad sweep all kinds of in- 
terests of the general public inclu-ing 
jinterests of the sovereignty and integ-ity 
of India, security of India and frie-dly 
relations of India with foreign St=tés. 
Therefore, when an order is made uzder 
S. 10 (3) (c) which is in conformity 
with the terms of that provision it 
. [would be in the interests of the gereral 
public and even if it restricts freedom 
to carry on a profession, it would be 
protected by Article 19 (6). But if an 
order made under Section 10 (3) (c) zes- 
tricts freedom of speech and expression, 
it would not be enough that it is made 
in the interests of the general public. It 
must fall within the terms of Art. 1E (2) 
in order to earn the protection of hat 
Article. If it is made in the interests of 
the sovereignty and integrity of Indiz or 
in the interests of the security of Padia 
_jor in the interests of friendly relatons 
of India with any foreign country, it 
would satisfy the requirement of arti- 
cle 19 (2). But if it is made for any in- 
terests of the general public, zave 
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the interests of “public order, decency or 


. morality,” it would not enjoy the pro- 


tection of Article 19 (2). There can be 
no doubt that the interests of public 
order, decency or morality are “interests 
of the general public’ and they’ would 
be covered by S. 10 (3) (c), but the ex- 
pression “interests of the general pub- 
lic” is, as already pointed out, a much 
wider expression and, there- 
fore, in order that an order made 
under S. 10 (3) (c) restricting freedom 
of speech and expression, may not fall 
foul of Art. 19 (1) (a), it is necessary 
that in relation to such order, the ex- 
pression “interests of the general pub- 
lic” in Section 10 (3) (c) must be read 
down so as to be limited to interests of 
public order, decency or morality. If an 
order made under Section 10 (3) (c) res- 
tricts freedom of speech and expression, 
it must be made not in the interests of 
the general public in a wider sense, but 
in the interests of public order, decency 
or morality, apart from the other three 
categories, namely, interests of the so- 
vereignty and integrity of India, the se- 
curity of India and friendly relations af 
India with any foreign country. If the 
order cannot be shown to have been 
made in the interests of public order, 
decency or morality, it would not only 
contravene Article 19 (1) (a), but would 
also be outside the authority conferred 
by S, 10 (3) (c). 

Constitutional Validity of the Impugned 
order : 


82. We may now consider, in the 
light of this discussion, whether the im- 
pugned Order made by the Central 
Government impounding the passport of 
the petitioner under Section 10 (3) (e) 
suffers from any constitutional or legal 
infirmity. The first ground of attack 
against the validity of the impugned 
order was that it was made in contra- 
vention of the rule of natural justice 
embodied in the maxim audi alteram 
partem and was, therefore, null and 
void. We have already examined this 
ground while discussing the constitu- 
tional validity of Section 10 (3) (c) with 
reference to Article 21 and shown how 
the statement made by the learned At- 
torney General on behalf of the Govern- 
ment of India has cured the impugned 
order of the vice of non-compliance with 
the audi alteram partem rule. It is not 
necessary to say anything more about it. 
Another ground of challenge urged on 


_ behalf of the. petitioner was that the im- 
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pugned order has the effect of placing 
an unreasonable restriction on the right 
of free speech and expression guaranteed 
to the petitioner under Article 19 (1) (a) 
as also on the right to carry on the pro- 
fession of a journalist conferred under 
Article 19 (1) (g). inasmuch as it seeks 
to impound the passport of the peti- 
tioner indefinitely, without any limit of 
time, on the mere likelihood of her be- 
ing required in connection with the 
Commission of Inquiry headed by Mr. 
Justice J. C. Shah. It was not competent 
to the Central Government, it was 
argued, to express an opinion as to whe- 
ther the petitioner is likely to be re- 
quired in- connection with the proceed- 
ing before the Commission of Inquiry. 
That would be a matter within the judg- 


ment of the Commission of In- 
quiry and it would be entirely 
for the Commission of Inquiry to 


decide whether cr not her presence is 
necessary in the proceeding before it. 
The impugned order impounding the 
passport of the petitioner on. the basis of 
a mere opinion by the Central Govern- 
ment that the petitioner is likely to be 
required in connection with the proceed- 
ing before the Commission of Inquiry 
‘was, in the circumstances, clearly un- 
reasonable and hence violative of Arti- 
cle 19 (1) (a) and (g). This ground of 
challenge was vehemently pressed on 
behalf of the petitioner and supplement- 
ed on behalf of. Adil Sahariar who inter- 
vened at the hearing of the writ peti- 
tion, but we do not think there is any 
substance in it. It'is true, and we must 
straightway concede it, that merely be- 
cause a statutory provision empowering 
an authority to take action in specified 
circumstances is constitutionally valid 
as not being in conflict with any funda- 
mental rights, it does not give a carte 
blanche to the 
order it likes so long as it is within the 
parameters laid down by the statutory 
provision. Every order made under a 
statutory provision must not only be 
within the authority conferred by the 
statutory provision; but must also stand 
the test of fundamental rights. Parlia- 
ment cannot be presumed to have in- 
tended to confer power on an authority 
to act in contravention of fundamental 
rights. It is a basie constitutional assump- 
tion underlying every statutory grant of 
power that the authority on which the 


power is conferred should act constitu~. 
“tionally and not in violation of any. 


fundamental rights. This would seem to 
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be elementary and no authcrity is neces- 
sary insupport of it, but if any were 
needed, it may be found in the decision 
of this Court in Narendra Kumar v, 
The Union of India (1960) 2 SCR 375: 
{AIR 1960 SC 430): The question which 
arose in that case was whether clauses 
(8) and (4) of the Non-ferrous Metal 
Control Order, 1958 made uader S, 3 of 
the Essential. Commodities Act, 1955 
were constitutionally valid. The argu- 
ment urged on behalf of the petitioners 
was that these clauses imposed unrea- 
sonable restrictions cn the fundamental 
rights guaranteed under Article 19 (1) 
(f) and (g) and in answer to this argu- 
ment, apart from merits, a contention of 
a preliminary nature was advanced on 
behalf of the Government that “as the 
petitioners have not.challenzed the vali- 
dity of the Essential Commodities Act 
and have admitted the power of the 
Central Government to make an order in 
exercise of the powers conferred by S. 3 
of the Act, it is not open to the Court 
to consider whether the law made by 
the Government in making the Non-fer- 
rous Metal Control Order ...... violates 
any of the fundamental rigkts under the 
Constitution”. It was urged that so long 
as the order does nct go beyond the 
provisions in Section 3 of the Act, it 
“must be held to be good and the consi- 
deration of any question of infringement of 
fundamental rights under th2 Costitution 
is wholly beside the point.” This argu- 
ment was characterised by Das Gupta J., 
speaking on behalf oi the Court as “an 
extravagant argument” and it was said 
that “such an extravagant argument has 
merely to be mentioned to deserve re- 
jection.” The learned Judge proceeded 
to state the reasons for rejecting this 
argument in the following words (at p. 
433 of AIR 1960 SC): 


“If there was any reason to think that 
Section 3 of the Act confers on the Cen- 
tral Government power to do anything 
which is in conflict with the Constitution 
— anything which violates any of the 
fundamental rights conferred by the 
Constitution, that fact alon2 would be 
sufficient and unassailable ground for 
holding that the section itself is void 
being ultra vires the Constitution. When, 
as in this case, no challenge is made 
that Section 3 of the Act is ultra vires 
the Constitution, it is on the assumption 
that the powers granted thez2by do not 
violate the Constitution and do not em- 
power the Central Government to do 
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anything which the Constitution prozi- 
bits. It is fair and proper to presume 
that in passing this Act the Parliament 
could not pcssibly have intended ~ne 
words used by it, viz. “may 3y 
order provide for regulating or prohi t- 
ing the production, supply and distriw- 
tion thereof, and trade and comme=c& 
in,” to include a power to make such 
provisions even though they may be in 
contravention of the Constitutipn. 
The fact that the words “in accordance 
with the provisions of the acti- 
cles of the Constitution” are not used in 
the section is of no consequence. Sach 
words have to be read by necessary im- 
plication in every provision and ev=ry 
law made by the Parliament on any day 
after the Constitution came into forze. 
It ig clear therefore that when Sectia 3 
confers pow€r' to provide for regulafon 
or prohibition of the production, supply 
and distribution of any essential com 
modity it gives such power to make ony 
regulation or prohibition in so far as 
such regulation and prohibition do not 
violate any fundamental rights grared 
by the Constitution of India.” 
Tt would thus be clear that though -he 
impugned orcer may be within the terms 
of S. 10 (3) ic), it must nevertheless not 
contravene any fundamental rights =nd 
if it does, it would be void. Now, een 
if an order impounding a passport is 
made in the interests of public or=er, 
decency or morality, the restriction im- 
posed by it may. be so wide, excessive 
or disproportionate to the mischief or 
evil sought to be averted that it may be 
considered unreasonable and in {mat 
event, if the direct and inevitable con< 
sequence of the order is to abridge or 
take away freedom of speech and expres- 
sion, it would be violative of Article 19 
(1) (a) and would not be protected by 
Article 19 (2) and the same would be 
the position where the order is in the 
interests of the general public but it m= 
pinges directly and inevitably on the 
freedom to carry on a profession, in 
which case it would contravene Art 19 
(1) (g) without being saved by the sro- 
vision enacted in Art. 19 (6). 

83. But we do not think that the im- 
ugned order in the present case vicla~ 
tes either Article 19 (1) (a) or Artic 19 


(1) (œ) What the impugned order does 
is to impound the passport of the zeti- 
tioner and thereby prevent her tom 


going abroad and at the date when the 
impugned order was. made there is 
nothing to show that the petitioner was 
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intending to go abroad for the purpose 
of exercising her freedom of speech and 
expression or her right to carry on her 
profession as a journalist..The direct and 
inevitable consequence of the impugned 
order was to impede the exercise of her 
right to go abroad and not to interfere 
with her freedom of speech and expres- 
sion or her right to carry on her pro- 
fesssion. But we must hasten to point 
out that if at any time in the future the 
petitioner wants to go abroad for the 
purpose of exercising her freedom of 
speech and expression or for carrying on 
her profession is a journalist and 
she applies to the Central Government 
to release the passport, the question 
would definitely arise whether the re- 
fusal to release or in other words, con- 
tinuance of the impounding of the pass- 
port is in the interests of public order, 
decency or morality in the first case, and 
in the interests of the general public in 
the second, and the restriction thus im- 
posed is reasonable so as to come with- 
in the protection of Article 19 (2) or 
Article 19 (6), That is, however. not 
the question before us at present. 

84. We may observe that if the im- 
pugned Order impounding the passport 
of the petitioner were violative of her 
right to freedom of speech and expres- 
sion or her right to carry on her profes- 
sion as a journalist. It would not be 
saved by Article 19 (2) or Article 19 (6), 
because the impounding of the passport 
for an indefinite length of time would 
clearly constitute an unreasonable res- 
triction. The Union contended that 
though the period for which the impug- 
ned order was to operate was not speci- 
fied in so many terms, it was clear that 
it was intended to be conterminous with 
the duration of the Commission of In- 
quiry, since the reason for impounding 
was that the presence of the petitioner 
was likely to be required in connection 
with the vroceecings before the Com- 


_ mission of Inquiry and the term of the 
Commission of Inquiry being limited up 


to 31st December, 1977, the impounding 
of the passport could not continue þe- 
yond that date and hence it would not 
be said that the impugned Order was to 
operate for an indefinite period of time. 
Now, it is true that the passport of the 
petitioner was impounded on the ground 
that her presence was likely to be re- 
quired in connection with the proceed- 
ing before the Cammission of inquiry and 
the initial time limit fixed for the Com- 
mission of Inquiry to submit its report 
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was . 31st December, 1977, but the time 
limit could always be extended by the 
Government and the experience of seve- 
ral Commissions of Inquiry set up in this 
country over the last twenty-five years 
shows that hardly any Commission of 
Inquiry has been able to complete its 
report within the originally appointed 
time. Whatever might have been the 
expectation in regard to the duration of 
the Commission of Inquiry headed by 
Mr. Justice Shah at the time when the 
impugned Order was made, it is now 
clear that it has not been possible for 
it to complete its labours by 3lst Decem- 
ber, 1977 which was the time limit ori- 
ginally fixed and in fact its term has 
been extended up to 31st May, 1978. The 
_ period for whicn the passport is im- 
pounded cannot, in the circumstances. 
be said to be definite and certain and 
it may extend to an indefinite point of 
time. This would clearly make the im- 
pugned order unreasonable and the 
learned Attorney General appearing on 
behalf of the Central Government, there- 
, fore, made a statement that in case the 
decision to impound the passport of the 
petiticner is confirmed by the Central 
Government after hearing the petitioner, 
“the duration of the impounding will not 
exceed a period of six months from the 
date of the decision that may be taken 
on the petitioner's representation”. It 
must be said in fairness to the Central 
Government that this was a very reason- 
able stand to adopt, because in a demo- 
cratic society governed by the rule of 
law, it is expected of the Government 
that it should act not only constitutional- 
ly and legally but also fairly and justly 
towards the citizen. We hope and trust 
that in future also whenever the pass- 
port of any person is impounded under 
Section 10 (3) (c), the impounding would 
be for a specified period of time which 
is not unreasonably long, even though no 
contravention. of eny fundamental right 
may be involved. 

85. The last argument that the im- 
pugned Order ould not, consistently 
with Article 19 (1) (a) and (g), be based 
on a mere opinion of the Central Govern- 
ment that the presence of the petitioner 
is likely to be required in connection 
with the proceedirg before the Com- 
mission of Inquiry is also without force. 
It is true that ultimately it is for the 
Commission of Inquiry to decide whe- 
ther the presence of the petitioner is 
required in order to assist it in its’ fact 


_ finding mission, but the Central ‘Govern-- 
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ment which has constituted the Comimis- 
sion of Inquiry and laid down its terms 
of reference would certainly be able to 
say with reasonable anticipation whether 
she is likely to be required by the Com- 
mission of Inquiry. Whether she is ac- 
tually required would be for the Com~ 
mission of Inquiry to decide, but whe- 
ther she is_likely to be required can 
certainly be judged by the Central Gov- 
ernment. When the Central Govern- 
ment appoints a Commission of Inquiry, 
it does not act in a vacuum. It is bound 
to have some material before it on the 
basis of which it comes to a decision 
that there is a definite matter of public 
importance which needs to be inquired 
into and appoints a Commission of In- 
quiry for that purpose. The Central 
Government would, therefore, be in a 
position to say whether the petitioner is 
likely to be required in connection with 
the proceeding before the Commission of 
Inquiry. It is possible that ultimately 
when the Commission of Inquiry pro- 
ceeds further with the probe, it may 
find that the presence of the petitioner 
is not reauired, but before that it would 
only be in the stage of likelihood and that 
can legitimately be left to the judgment 
of the Central Government. The vali- 
dity of the impugned Order cannot, 
therefore, be assailed on this ground and 
the challenge based on Article 19 (1) (a) 
and (g) must fail. 


Whether the impugned Ordet is intra 
vires Section 10 (3) (c)? 

86. The last question which remains 
to be considered is whether the impugn~ 
ed Order is within the authority con- 
ferred by S. 10 (3) (c). The impugn- 
ed Order is plainly, on the face of it, 
purported to be made in public interest. 
i e, in the interests of the general pub- 
lic, and therefore, its validity must be 
judged on that footing. Now it is obvi- 
ous that on a plain natural construction 
of Section 10 (3) (c), it is left to the 
Passport Authority to determine whether 
it is necessary to impound a passport in 
the interests of the general public. But 
an order made by the Passport Autho- 
rity impounding a passport is subject to 
judicial review on the ground that the 
order is mala fide, or that the reasons 
for making the order are extraneous of 
they have no relevance to the interests 
of the general public or they cannot 
possibly support the making of the order 
in’ the interests of the general 
public; It- was. not disputed on : behalf - 
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of the. Union, and indeed it would net 
be in view of Section 10 sub-section ©) 
that, save in certain exceptional cased, 
of which this was admittedly not ore, 
the Passport Authority is bound to give 
reasons for making an order impounding 
a passport and though in the present 
case. the Central Government initially 
declined to give reasons claiming that -t 
was not in the interests of the general 
public to do so, it realised the utter uz- 
tenability of this position when it care 
to file the affidavit in reply and disco- 
sed the reasons which were recorded at 
the time when the impugned order was 
passed. These reasons were that, accord- 
ing to the Central Government, the peai- 
tioner was involved in matters comizg 
within the purview of the Commissions 
of Inquiry constituted by the Govern- 
ment of India to inquire into excesses 
committed during the emergency and :n 
respect of matters concerning Maruti acd 
its associate companies and the Cental 
Government was of the view that the 
petitioner should be available in India 
to give evidence before these Commës- 
sions of Inquiry and she should have an 
opportunity to present her views hefare 
them and according to a report received 
by the Central Government on that day, 
there was likelihood of her leaving 
India. The argument of the petitiomer 
was that these reasons did not justify 
the making of the impugned Order in fhe 
interests of the general public, simce 
these reasons had no reasonable nexus 
with the interests of the general public 
within the meaning of that expresson 
as used in Section 10 (3) (c). The peti- 
tioner contended that the expression 
“interests of the general public” mast 
be construed in the context of the pes- 
pective of the statute and since the power 
to issue a passport is a power relaied 
to foreign affairs, the “interests of the 
general public” must be understood as 
referable only to a matter having scne 
nexus with foreign affairs and it comld 
not be given a wider meaning, So read, 
the expression “interests of the general 
public” could not cover a situation where 
the presence of a person is required to 
give evidence before a Commissicn of 
Inquiry. This argument is plainly errame- 
ous as it seeks to cut down the width 
and amplitude of the expression ‘_n- 
terests of the general public,” an expr2s- 
sion which has a well recognised lezal 
connotation and which is to be founé in 
Article 19 (5) as well as Article 19 


3). 
It is- true, as pointed out by this Ccurt. 
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in Rohtas Industries Ltd. v, S. D. Agar- 
wal (1969) 3 SCR 108at p. 128: (AIR 1969 
SC 707 at pp. 718, 719)). that “there is al- 
ways a perspective within which a statute 
is intended to operate,” but that does not 
justify reading of a statutory provision 
in a manner not warranted by its lan- 
guage or narrowing down its scope and 
meaning by introducing a limitation 
which has no basis either in the language 
or in the context of the statutory pro- 
vision. Moreover, it is evident from 
clauses (d), (e) and (h) of Section 10 (3) 
that there are several grounds in this 
section which do not relate tg foreign 
affairs, Hence we do not think the peti- 
tioner is justified in seeking to limit the 
expression “interests of the general 
public” to matters relating to foreign 
affairs, 


87. The petitioner then contended 
that the requirement that she should be 


available for “giving evidence before 
the Commissions of Inquiry did 
not warrant the making of the 


impugned Order “in the interests of the 
general public’. Section 10 (3), accord- 
ing to the petitioner, contained clauses 
(e) and (h) dealing specifically with cases 
where a person is required in connec- 
tion with a legal proceeding and the 
enactment of these two specific provi- 
sions clearly indicated the legislative in- 
tent that the general power in S. 10 (3) 
(c) under the ground “interests of the 
general public” was not meant to be 
exercised for impounding a passport in 
cases where a person is required in 
connection with a legal proceeding. The 
Central Government was, therefore, not 
entitled to resort to this general power 
under S. 10 (3) (c) for the purpose of im- 
pounding the passport of the petitioner 
on the ground that she was required to 
give evidence before the Commissions of 
Inquiry. The power to impound the 
passport of the petitioner in such a case 
was either to be found in S. 10 (3) (h) 
or it did not exist at all. This argument 
is also unsustainable and must be reject- 
ed. It seeks to rely on the maxim ex- 
pressio unius exclusio ulterius and 
proceeds ọn the basis that clauses (e) 
and (h) of Section 10 (3) are exhaustive 
of cases where a person is required in 
connection with a proceeding, whether 
before a court or a Commission of In- 
quiry, and no resort can be had to the 
general power under Section 10 (3) (c) 
in cases where a person is required in 
connection . with -a proceeding before a 
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Commission of Inquiry. But if must be 


noted that this is not a case where the 
maxim expressio unius exclusig ulterius 
has any application at all. Section 10 (2) 
(e) deals with a case where proceedings 
are pending before a criminal court 
while Section 10 (3) (4h) contemplates a 
situation where a warrant or summons 
for the appearance or a warrant for the 
arrest, of the holder of a passport has 
been issued by a court or an order pro- 
hibiting the departure from India of the 
holder of the passport has been made by 
any such court. Neither of these two pro- 
visions deals with a case where a pro- 
ceeding is pending before a Commission 
of Inquiry and the Commission has nož 
yet issued a summons or warrant for 
the attendance of the holder of the 
passport. We may assume for the pur- 
pose of argument that a Commission of 
Inquiry is a ‘court’ for the purpose of 
Section 10 (3) (h), but even so, a case 
iof this kind would not be covered by 
Section 10 (3) (h) and Section 10 (3) (e) 
would in any case not have application. 
Such a case would clearly fall within 
the general power under Section 10 (3) 
(c) if it can be shown that the require- 
ment of the holder of the passport in 
connection with the proceeding before 
the Commission of Inquiry is in the in- 
terests of the general public. It is, of 
course, open to the Central Government 
to apply to the Commission of Inquiry 
for issuing a summons or warrant, as 
the case may he, for the attendance of 
the holder of the passport before the 
Commission and if a summons or war- 
rant is so issued, it is possible that the 
Central Government maybe entitled to 
impound the passport under Section 10 
(3) (bh). But that does not mean that be- 
fore the stage of issuing a summons oF 
warrant has arrived, the Central Govern- 
ment cannot impound the passport of a 
person, if otherwise it can be shown to 
be in the interest of the general public 
to do so. Section 10 (3) (e) and (h) deal 
only with two specific kinds of situations, 
but there may be a myriad other situa- 
tions, not possible to anticipate or cate- 
gorise, where public interests may re- 
quire that the passport should be im- 
pounded and such situations would be 
taken care of under the general provi- 
sion enacted in Section 10 (3) (c). It is 
true that this is a rather drastic power 
to interfere with a basic human right. 
but it must be remembered that this 
power has ‘been conferred by the legis- 
lature in public interest and we have 
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no doubt that it will be sparingly used 
and that too, with great care and cir- 
cumspection and as far as possible, the 
passport of a person will mot be im- 
pounded merely on the ground cf his 
being required in connecticn with a pro- 
ceeding, unless the case is brought with- 
in Section 10 (3) (e) or Section 10 (3) © 
(h). We may echo the sentiment in Lord 
Denning’s closing remarks in Ghani v. 
Jones (1970) 1 QB 698 where the 
learned Master of the Rolls said: “A 
man’s liberty of movemert is regarded 
so highly by the law of England that it 
is not to be hindered or prevented ex- 
cept on the severest grounds.” ‘This 
liberty is prized equally high in our 
country and we are sure that a Govern- 
ment committed to basic human values 
will respect it. 

88. We must also deal with one other 
contention of the petitioner, though we 
must confess that it was a little difficult 
for us to appreciate it. The petitioner 
urged that in order that a passport 
may be impounded under S. 10 (3) (c), 
public interest must actually exist in 
praesanti and mere likelihood of public 
interest arising in future would ‘be 
no ground for impounding a passport. We 
entirely agree with the petitioner that 
an order impounding a pessport can be 
made by the Passport Authority only if 
it is actually in the interests of the 
general public to do so and it is not 
enough that the interests of the general 


public may be likely to be served in 
future by the making of the order. But 
here in the present case, it was not 


merely on the future likelihood of the 
interests of the general public being 
advanced that the impugned order was 
made by the Central Government. The 
impugned Order was made ‘because, in 
the opinion of the Central Government, 
the presence of the petitioner was neces- 
sary for giving evidence before the 
Commissions of Inquiry and according 
to the report received ‘by the Central 
Government, she was likely to leave 
India and that might frustrete or impede 
to some extent the inquiries which were 
being conducted by the Cammissions af 
Inquiry. 


89. Then it was contended on behalf 
of the petitioner that the Minister for 
External Affairs who made the impug- 
ned order on behalf of the Central Gov-~ 
ernment, did not apply his mind and 
hence the impugned order was bad. We 
find no basis or justification for this cons 
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tention. It has been stated in the affida- 
vit im reply that the Minister for Ex- 
ternal Affairs applied his mind to th= 
relevant material and also to the com- 
fidential information received from the 
intelligence sources that there was like- 
lihood of the petitioner attempting t> 
leave the country and then only he made 
the impugned order. In fact, the Ministry 
of Home Affairs had forwarded fe 
the Ministry of External Affairs «3 
far back as 9th May, 1977 a lis 


of persons whose presence, in vier 
of their involvement ‘or connection 
or position or past antecedents, wes 


likely to be required in connection with 
inquiries to be carried out by the Com- 
missions of Inquiry and the name of tk? 
petitioner was included in this list. Th= 
Home Ministry had also intimated to th? 
Ministry of External Affairs that sine? 
the inquiries. were being held by th? 
Commissions of Inquiry in ‘public im 
terest, consideration of public interest 
would justify recourse to Section 10 Œ) 
(c) for impounding the passports of tke 
persons mentioned in this list. This 
note of the Ministry of Home Affai=s 
was considered by the Minister for E=- 
ternal Affairs and despite the suggestica 
made in this note, the passports of on-7 
eleven persons, out of those mentioned 
in the list, were ordered to be impound- 
ed and no action was taken in regard ïo 
the passport of the petitioner. It is ony 
on lst July, 1977 when the Minister fzr 
External Affairs received confidential i=- 
formation that the petitioner was likely 
to attempt to Jeave the country the, 
after applying his mind to the relevaxt 
material and taking into account | thts 
confidential information, he made the im- 
pugned Order. It is, therefore, not po=- 
sible to say that the Minister for Ez- 
ternal Affairs did not apply his mind arid 
mechanically made the impugned Ordez. 

90. The petitioner lastly contended 
that it was not correct to say that the 
petitioner was likely to be required fcr 
giving evidence before the Commissiox=s 
of Inquiry. The petitioner, it was sak, 


had nothing to do with any 
emergency excesses nor was she 
connected in any manner wii 
Maruti or its associate concerrs, 


and, therefore, she could not possibly > 


have any evidence to give before tka 
Commissions of Inquiry. But, this is nt 
a matter which the court can be called 
upon to investigate. It is not for tze 
court to decide whether the presence <f 
the petitioner is likely’ to be required 
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for giving evidence before the Commis- 
sions of Inquiry. The Government, which 
has instituted the Commissions of In- 
quiry, would be best in a position to 
know, having regard to the material þe- 
fore it, whether the presence of the 
petitioner is likely to be required. It 
may be that her presence may ultimate- 
ly not be required at all, but at the pre- 
sent stage, the question is only whether 
her presence is likely to be required and 
so far that is concerned, we do not 
think that the view taken by the Gov- 
ernment can be regarded as so unreason- 
able or perverse that we would strike 
down the impugned Order based upon 
it as an arbitrary exercise of power. 


91. We do not, therefore, see any 
reason to interfere with the impugned 
order made by the Central Government. 
We, however, wish to utter a word of 
caution to the Passport Authority while 
exercising the power of refusing or im- 
pounding or cancelling a passport. The 
Passport Authority would do well to 
remember that it is a basic human right 
recognised in Art. 13 of the Universal 
Declaration of Human Rights with which 
the Passport Authority is interfering 
when it refuses or impounds or cancels 
a passport. It is a highly valuable right 
which is a part of personal liberty, an 
aspect of the spiritual dimension of man, 
and it should not be lightly interfered 
with. Cases are not unknown where peo- 
ple have not been allowed to go abroad 
because of the views held, opinions ex- 
pressed or political ‘beliefs or economic 
ideologies entertained by them, It is 


hoped that such cases will not recur 
under a Government constitutionally 
committed to uphold freedom and 


liberty but it is well to remember, at all 
times, that eternal vigilance is the price 
of liberty, for histcery shows that it is 
always subtle and insidious encroach- 
ments made ostensibly for a good cause 
that imperceptibly but surely corrode 
the foundations of liberty. 

92. In view of the statement made 
by the learned Attorney General to 
which reference has already been made 
in the judgment we do not think it ne- 
cessary to formally interfere’ with the 
impugned order. We, accordingly, dis- 
pose of the Writ Petition without pass- 
ing any formal order. There will be no 
order as to costs. 

KRISHNA IYER, J. (Majority view):— 
93. My concurrence with the argument- 
ation and conclusion contained 


Jo P * 


in the kee 
judgment of my learned brother Bhag-: z ee ees 
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wati J. is sufficient to regard this supple- 
mentary, in one sense, a mere redun- 
dancy, But in another sense not, where 
the vires of a law, which arms the Cen- 
tral Executive with wide powers of po- 
tentially imperilling some of the life- 
giving liberties of the people in a plura- 
list system like ours, is under challenge; 
and more so, when the ground is virgin, 
and the subject is of growing import- 
ance to more numbers as Indians acquire 
habits of trans-national travel and re- 
alise the fruits of foreign tours, reviv- 
ing in modern terms, what our forefathers 
effectively did to put Bharat on the cos- 
mic cultural and- commercial map. [India 
is India because Indians, our ancients, 
had journeyed through the wide world 
for commerce, spiritual and material, re- 
gardless of physical or mental frontiers. 
And when this precious heritage of free 
trade in ideas end goods, association and 
expression, migration and home-coming, 
now crystallised in Fundamental Human 
Rights, is alleged to be hamstrung by 
hubristic authority, my sensitivity lifts 
the veil of silence. Such is my justifica- 
tion for breaking judicial lock-jaw to 
express sharply the juristic perspective 
and philosophy behind the practical ne- 
cessities and possible dangers that so- 
ciety and citizenry may face if the 
clauses of our Constitution are not be- 
stirred into court action when a chargé 
of unjustified handcuffs on free speech 
and unreasonable fetters on right of 
exit is made through the executive 
power of passport impoundment. Even 
so, in my separate opinion, I propose only 
to paint the back-drop with a broad 
brush, project the high points with bold 
lines and touch up the portrait drawn sca 
well by brother Bhagwati J. if I may 
colourfully, yet respectfully, endorse his 
judgment. ; 

94. Remember, even democracies have 
experienced ex€cutive lawlessness and 
eclipse of liberty on the one hand and 
‘subversive’ use of freedoms by tycoons 
and saboteurs on the other, and then the 
summons to judges comes from the 
Constitution, overriding the necessary 
deference to government and seeing in 
perspective, and overseeing in effective 
operation the enjoymerit of the ‘great 
rights’. This Court lays down the law 
not pro tempore but lastingly, 


95. Before us is a legislation regu- 
lating travel abroad. Is it void in part 
or over-wide in terms? ‘Lawful’ illega- 
lity becomes the rule, if ‘lawless’ legisla- 


`:&ebate on life and liberty . mnst- 
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tion be not removed. In our jural order, 
if a statute is void, must the Constitu- 
tion and its sentinels sit by silently, or 
should the lines of legality be declared 
with clarity so that adherence tg valid 
norms becomes easy and precise? 


96. We are directly concerned, as 
fully brought out in Shri Justice Bhag- 
watis judgment, with the indefinite im- 
mobilisation of the petitioner’s passport, 
the reason for the action being strange- 
ly veiled from the victim and the right 


to voice an answer being suspiciously 
withheld from her, the surprising se- 
crecy being labelled, ‘public interest’, 


Paper curtains wear ill on good govern- 
ments, And, cutely to hide one’s grounds 
under colour of statute, is too sphinx- 
like an art for an open scciety and po- 
pular regime. As we saw the reasons 


- which the learned Attorney General so 


unhésitatingly disclosed, the question 
arises: ‘wherefore are these things hid?’. 
The catch-all expression ‘public inte- 
rest’ is sometimes the easy temptation 
to cover up from the public when they 
have a right to know, which appeals in 
the short run but avenges in the long 
run, Since the only passport to this 
Court’s jurisdiction in this branch of 
passport law is the breach of a basic 
freedom, what is the nexus between a 
passport and a Part [II right? What are 
the ambience and amplitude, the desired 
effect and direct object of the key pro- 
visions of the Passports Act, 1967? Do 
they crib or cut down unconstitutionally, 
any of the guarantees under Arts. 21, 19 
and 14? Is the impugned S. 10, espe- 
cially S. 10 (3) (c), capable of circum- 
scription to make it accord with the 
Constitution? Is any part ultra vires, 
and why? Finally, granting the Act te 
be good, is the impounding order bad? 
Such, in the Writ Petition, is the range 
of issues regaled at the ber, profound, 
far-reaching, animated by comparative 
scholarship and fertilised by decisional 
erudition. The frontiers and funeral of 
freedom, the necessities and stresses of 
national integrity, security and sove- 
reignty, the interests of the general 
public, public order and the like figure 
on occasions as forensic issues. And, in 
such situations, the contentious quiet of 
the court is the storm-centre of the na- 
tion. Verily, while hard cases tend to 
make bad law, bad cases tend to blur 
great law and courts must beware.. 

`. 97. The centre of the stage in a legal 
ordi~ . 


1878 


narily be occupied.by Art, 21 of cur 
Paramount Parchment. which, . with em- 
.phatic brevity and accent on legality, 
‘states the mandate thus: 


“21. Protection of ` life and 
liberty No person shall be 


persoal 
deprived 


of his life or personal liberty except =c~. 


cording to procedure established by la~.” 


Micro-phrases used in National Charters 
spread into macro-meanings with che 
lambent light of basic law. For our par- 
poses, the key concepts are ‘personal 
liberty’ and ‘procedure established by 
law’. Let us grasp the permissible re- 
straints on personal liberty, one cf the 
facets of which is the right of exit be- 
yond one’s country. The sublime sw=ep 
of the subject of personal liberty nrast 
come within our ken if we are to do 
justice to the constitutional limitations 
which may, legitimately, be imposed on 
its exercise. Speaking briefly, the arcai- 
tects of our Founding Document, (znd 
their fore-runners) many of whom were 
front-line fighters for national freedom, 
were lofty humanists who were pro- 
foundly spiritual and deeply secukar, 
enriched by vintage values and revolu- 
tionary urges and, above all, experien- 
tially conscious of the deadening impact 
of the colonial screening of Indians z0- 
ing abroad and historically sensitive to 
the struggle for liberation being wesed 
from foreign lands. And their testament 
is our asset, 


98. What is the history, enlivened by 
philosophy, of the law of travel? The 
roots of our past reach down to travels 
laden with our culture and commerce 
and its spread-out beyond the oceans 
and the mountains so much so our Dis- 
tory unravels exchange between I-dia 
and the wider world. This legacy, epito- 
mised as ‘the glory that was Ind’. was 
partly the product of travels into I-dia 
and out of India. It was the two-way 
traffic of which there is testimony imzide 
in Nalanda, and outside, even in Ulan 
Bator. Our literature and arts bear im- 
mortal testimony to our thirst for travel 
and even our law, over two thousand 
years ago, had canalised travels abrad. 
For instance, in the days of Kauzlya 
(BC 321-296) there was a Superintendent 
of Passports ‘to issue passes at the rate 
of a masha a.pass’, Further details on 

- passport law are found in Roe 
Arthasastra. 

99. Indeed, viewing the subject =rom 

the angle oz ’ geo-cultural and legal an- 
.thropology. and current history, freedom 
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of movement and its off-shoot — the in- 
stitution of passport — have been there 
through the Hellenic, Roman, Israelite, 
Chinese, Persian and other civilisations. 
Socrates, in his dialogue with Crito, 
spoke of personal liberty. He regarded 
the right of everyone to leave his coun- 
try as an attribute of personal liberty. 
He made the laws speak thus: 


“We further proclaim. to any Athenian 
by the liberty which we allow him, that 
if he does not like us when he has be- 
come of age and has seen the ways of 
the city, and made our acquaintance, he 
may go where he please and take his 
goods with him. None of our laws will 
forbid him, or interfere with him. Any- 
one who does not like us and the city, 
and who wants to emigrate to a colony 
or to any other city may go where he 
likes, retaining his property.” 

(Plato, Dialogues) 
The Magna Carta, way back in 1215 A.D. 
on the greens of Runnymede, affirmed 
the freedom to move beyond the bor- 
ders of the kingdom and, by the time of 
Blackstone, ‘by the common law, every 
man may go out of the realm for what- 
ever cause he pleaseth, without obtain- 
ing ‘the king’s leave’. Lord Diplock in 
D.A.P. v. Bhagwan (1972 AC ae (74B) 
stated that ‘Prior to ......... 1962....0000. a 
British subject had the right at. com- 
mon law to enter the United Kingdom 
without let or hindrance when and 
where he pleased and to remain there 
as long as he liked’ (International & 
Comparative Law Quarterly, Vol. 23, 
July 1974, p. 646). As late as Ghani v, 
Jones (1970) 1 QB 693, 709 Lord Denning 
asserted: ‘A man’s liberty of movement 
is regarded so highly by the law of Eng- 
land that it is not to be hindered or pre- 
vented except on the surest grounds’ 
G. & C. L. Qrily. ibid p, 646). In ‘Free- 
dom under the Law’ Lord Denning has 
observed under the sub-head ‘Personal 
Freedom’ : . 


“Let me first define my terms, By per- 
sonal freedom I mean the freedom of 
every law-abiding citizen to think what 
he will, to say what he will, and to go 
where he will on his lawful occasions 
without Iet or hindrance from any other 
persons. Despite all the great ` changes 
that have come about in the other free- 
doms, this freedom has in our country 
remained intact...... a 


In ‘Freedom, The Individual and the 
Law’, Prof. Street has expressed a like 
H. W. R. Wade. ang Prof. 
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Hood Philips echo this liberal view. (See 
Int. & Comp. L: Q. ibid 646). And Jus- 
tice Douglas, in the last decade, refined 
and re-stated, in classic diction, the 
basics. of travel jurisprudence in Apthe- 
S00 (1964) 12 Law Ed 2nd 992: (378 US 


“The freedom of movement is the 
very essence of our free society, setting 
us apart. Like the right of assembly and 
the right of association, it often makes 
all other rights meaningful — knowing, 
studying, arguing, exploring, conversing, 
observing, and even thinking Once the 
right to travel is curtailed, all other 
tights suffer, just as when curfew or 
home detention is placed on a person. 

America is of course sovereign, ‘but 
Aer sovereignty is woven in an inter- 
national web that makes her one of the 
family of nations. The ties with all the 
continents are close — commercially as 
‘well as culturally. Our concerns are pla- 
metary beyond sunrises and sunsets. Citi- 
senship implicates us in those problems 
and paraplexities, as well as in domestic 
ones. We cannot exercise and enjoy 
citizenship in world perspective without 
the right to travel abroad.” 


wind, in India, Satwant, (1967) 3 SCR 
825: (ATR 1967 SC 1836) set the same 
high tone through Shri Justice Subba 


Rao although A, K. Gopalan 1950 SCR 
68: (AIR 1950 SC 27) and a stream of 
judicial thought since then, had felt im- 
gelled to under-score personal liberty as 
embracing right to travel abroad. Tambe 
C. J. in A. G. Kazi (AIR 1967 Bom 235) 
speaking for a Division Bench, made a 
comprehensive survey of the law and 
rivified the concept thus: 

“In our opinion, the language useq in 
the Article (Art. 21) also indicates that 
tae expression ‘personal liberty’ is not 
confined only to freedom from physical 
restraint, i.e. but includes a full range 
_ cf conduct which an individual is free 
to pursue within law, for instance, eat 
aad drink what he likes, mix with people 
whom he likes, read what he likes, sleep 
when and as long as he likes, travel 
wherever he likes, go wherever he likes, 


llow profession, vocation or business 
Łe likes, of coursa, in the manner and 
tə the extent permitted by law.” (p. 240) 

100. The legal vicissitudes of the 
fassport story in the United States bear 
cut the fluctuating fortunes of fine men 
being denied this great right to go ab- 
rad — Linus Pauling, the Nobel Prize- 
winner, Charles Chaplin, the screen 
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super genius, Paul Robeson, the world 
singer, Arthur Miller, the great author 
and even Williams L, Clark, former 
Chief Justice of the United States Courts 
in occupied Germany, among other 
greats. Judge Clark commerted on this 
passport affair and the ambassador’s role: 

“It is preposterous to say that Dr 
Conant can exercise some sort of cen< 
sorship on persons whom he wishes or 
does not wish to come to the country to 
which he is accredited. This has never 
been held to be the function of an Am-+ 
bassador,” 

(p. 275, 20 Clav. St. L. R. 2 May 1971) 

101. Men suspected of communist 
leanings had poor chance of passport at 
one time; and politicians in power in 
that country have gone to the extreme 
extent of stigmatising one of the greatest 
Chief Justices of their country as near- 
communist. Earl Warren has, in his Au- 
tobiography, recorded: 

“Senator Joseph MaCarthy once said 

on the floor of the Senate, ‘I will not say 
that Earl Warren is a Communist, but I 
will say he is the best friend of Com- 
munism in the United States.” 
There has been built up lovely American 
legal literature on passport history to 
which I will later refer. British Raj has 
frowned on foreign travels by Indian 
patriotic suspects and instances from the 
British Indian Chapter may abound, 


102. Likewise, the Establishment, in 
many countries has used the passport 
and visa system as potent paper curtain 
to inhibit illustrious writers, outstanding 
statesmen, humanist churchmen and re- 
nowned scientists, if they are dissenters. 
from leaving their national frontiers, 
Absent forensic sentinels, it is not un- 
usual for people to be suppressed by 
power in the name of the people. The 
politics of passports has often tried to 
bend the jurisprudence of personal loco- 
motion to serve its interests. The twi- 
light of liberty must affect the thought- 
ways of judges. 

103. Things have 
awareness, in grey hues, 
The European Convention on Human 
Rights and bilateral understandings 
have made headway to widen freedom 
of travel abroad as integral to liberty of 
the person (Fourth Protocol), And the 
Universal Declaration of Human Rights 
has proclaimed in Art, 13: 

(1) Everyone has the right to free- 
dom of movement and residence within 
the borders of each State, 


changed, global 
has dawned. 
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(2) Everyone has the right to leave 
any country, including his own, and t0 
return to his country.” 

This right is yet inchoate and only lars 
the base. But, hopefully, the loftiest te- 
wers rise from the ground. And, despe 
destructive wars and exploitative trade, 
racial hatreds and creedal quarrels, colo- 
nial subjections and authoritarian speEs. 
the world has advanced because of gr- 
garious men adventuring forth, takmg 
with them théir thoughts and feelings 
on a trans-national scale. This human 
planet is our single home, though geo- 
graphically variegated culturally, dive7se 
politically pluralist, in science and tesh- 
nology competitive and co-operative, im 
arts and life-styles a lovely mosaic and, 
above all, suffused with a cosmic conssi- 
ousness of unity and inter-depender-.ce. 
This Grand Canyon has been the sow 
product of the perennial process of cal- 
tural interaction, . intellectual cross-fecti- 
lization, ideological and religious con- 
frontations and meeting and mating of 
social systems; and the well-spring is 
the wanderlust of man and his wondreus 
spirit moving towards a united huran 
order. founded on human rights. Human 
advance has been promoted thromgh 
periods of pre-history and history by the 
flow of fellowmen, and the world cweés 
much to exiles and emigres for libera- 
tion, revolution, . scientific explorefion 
and excellence in arts. Stop this creeive 
mobility by totalitarian decree and whole 
communities and cultures will stagnate 
and international awakening so vital for 
the survival of homo sapiens wither 
away. To argue for arbitrary inhib-cion 
of travel rights under executive diec- 
tive or legislative tag is to invite and 
accelerate future shock. This broader 
setting is necessary if we are to “ew 
the larger import of the right to pass- 
port in its fundamental bearings. I- is 
not law alone but life’s leaven. It ic not 
a casual facility but the core of lib=rty. 

104, Viewed from another angle, tra- 
vel abroad is a cultural enrichment 
which enables one’s understanding of 
one’s own country in better light. Thus 
it serves national interest to have its 
citizenry see other countries and jadge 
one’s country on a comparative seale. 
Rudyard Kipling, though with an im- 
perial ring, has aptly -said: 

“Winds of the World, give answer 

They aré whimpering to and fro 

And what should they know of England 
who only England know?” 

(The English Jag) 
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105. Why is the right to travel all 
over the world and into the beyond a 
human right and a constitutional free- 
dom? Were it not so, the human heritage 
would have been more hapless, the 
human family more divided, the human 
order more unstable and the human 
future more murky. 


106. The Indian panorama from the 
migrant yore to tourist flow is an €x- 
pression of the will to explore the In- 


finite, to promote understanding of the 
universe, to export human expertise and 
development of every resource. Thus 
humble pride of patriotic heritage would 
have béen pre-empted had the ancient 
kings and medieval rulers banished 
foreign travel as our imperial masters 
nearly did. And to look at the little let- 
ters of the text of Part IIJ de hors the 
Discovery of India and the Destiny of 
Bharat or the divinity of the soul and 
the dignity of the person highlighted in 
the Preamble unduly obsessed with in- 
dividual aberrations of yesteryears or 
vague hunches leading to current fears, 
is a persilanimous (sic) exercise in con- 
stitutional perception. 


107. Thus, the inspirational back- 
ground, cosmic perspective and inherit- 
ed ethos of the pragmatic visionaries and 
jurist-statesmen who drew up the great 
Title Deed of our Republic must illu- 
mine the sutras of Articles 21, 19 and 
14. The fascist horror of World War II 
burnt into our leaders the urgency of 
inscribing indelibly into our Constitu- 
tion those values sans which the dignity 
of man suffers total eclipse. The Univer- 
sal Declaration of Human Rights, the 
resurgence of international fellowship, 
the vulnerability of freedoms even in 
democracies and the rapid development 
of an integrated and. intimately inter- 
acting ‘one world’ poised for peaceful 
and progressive intercourse conditioned 
their thought processes. The bitter feel- 
ing of the British Raj trampling under 
foot swaraj — the birthright of every 


Indian — affected their celebrations. 
The hidden divinity in every human 
entity creatively impacted upon our 


founding fathers’ mentations. The mys- 
tie chords of ancient memory and the 
modern strands of the earth's indivisi- 
bility, the pathology of provincialism, 
feudal backwardness, glaring inequality 
and bleeding communalism, the promo- 
tion of tourism, of giving-and taking 
know-how, of studying abroad and invit- 
ing scholars from afar — these and 
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other realistic considerations gave ton- 
gue to those kallowed human rights 
fortified by the impregnable provisions 
of Part WI. Swami Vivekananda, that 
saintly revolutionary who spanned East 
and West, exhorted, dwelling: on the 
nation’s fall of the last century: 

“My idea as ico the key-note of our 
national downfall is that we do not mix 
with other nations — that is the one 
and sole cause. We never had the oppor- 
tunity to compare notes. We were Kupa- 
mandukas (frogs in a well).” 


x x x 
“One of the great causes of India’s 
misery and downfall has been that she 
narrowed herself, went into her shell, 
as the oyster dos, and refused to give 
her jewels and her treasures to the 
other races of mankind, refused to give 
- the life giving truth to thirsting nations 
outside the Aryan fold. That has been 
the one great cause, that we did not go 
out, that we did not compare notes with 
other nations — that has been the one 
great cause of our downfall, and every 
one of you knows that that little stir, 
the little life you see in India, begins 
from the day when Raja Rammohan Roy 
broke through the walls of this exclu- 
siveness. Since that day, history in India 
has taken another turn and now it is 
growing with aczelerated motion. If we 
have had little rivulets in the past, de- 
luges are coming, and none can resist 
them. Therefore, we must go out, and 
the secret of life is to give and take. 
Are we to take always, to sit at the feet 
of the westerners to learn everything, 
even religion. We can learn mechanism 
from them, We can learn many other 
things. But we have to teach them some- 
thing......... Therefore we must go out, 
exchange our spirituality for anything 
they have to give us; for the marvels of 
the region of spirit we will exchange 
the marvels of the region of matter...... 
There cannot be friendship without equa- 
lity, and there cannot be equality when 
one party is always the teacher and the 
other party sits always at his feet......... 
If you want to become equal with the 
Englishman or the American, you will 
have to teach as well as to learn, and 
you have plenty yet to teach to the 
world for centuries to come.” 


108. From the point of view of com- 
parative law too, the position is well 
established. For, cne of the essential at- 
tributes of citizenship, says Prof. Sch- 

. wartz, ig freedom of movement:- The. 
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right of free movement is a vital ele- 
ment of personal liberty. The right of 
free movement includes the right to tra- 
vel abroad. So much is simple text-book 
teaching in Indian, as in Anglo-Ameri- 
can law. Passport legality, affecting as 
it does, freedoms that are ‘delicate and 
vulnerable, as well as supremely preci- 
ous in our society’, cannot but excite 
judicial vigilance to obviate fragile de- 
pendency for exercise of fundamental 
rights upon executive clemency. So 
important is this subject that the water- 
shed between a police state and a gov~ 
ernment by the people may partly turn 
on the prevailing passport policy. Con- 
scious, though I am, that such prolix 
elaboration of environmental aspects is 
otiose, the Emergency provisions of our 
Constitution, the extremes of rigour the 
nation has experienced (or may) and the 
proneness of power to stoop to conquer 
make necessitous the hammering home 
of vital values expressed in terse con- 
stitutional vocabulary. 
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109. Among the great guaranteed 
rights, life and liberty are the first 
among equals, carrying a uriversal con- 
notation cardinal tọ a decent human 
order and protected by constitutional 
armour. Truncate liberty in Art. 21 tra- 
umatically and the several other free- 
doms fade out automatically. Justice 
Douglas, that most distinguished and 
perhaps most travelled jucge in the 
world, has in poetic prose and with ima- 
ginative realism projected the functional 
essentiality of the right to travel as 
part of liberty. I may quote for empha- 
sis, what is a wee bit repetitive: 

“The right to travel is a part of 
‘liberty’ of which the citizen cannot be 
deprived without due process of law un- 
der the fifth Amendment........, 


within the 
country, may be necessary for a liveli- 
hood. It may be as close to the heart of 
the individual as the choice of what he 
eats, or wears, or reads. Freedom of 
movement is basic in our scheme of 
values,” 


(Kent v. Dulles, 357 US 116:2 Law Ed 
2d 1204, 1958) 

“Freedom of movement also has large 
social values, As Chafee put it: ‘Foreign 
correspondents and lecturers on public 
affairs need first-hand information. Sci- 
entists and scholars gain greatly from 


1 
} 


_consultations with colleagues in other ` 
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countries.. Students equip themselves for 
more fruitful careers in’ the United 
States by instruction in foreign univ&- 
sities. Then there are reasons close ~0 
-the core of personal life— marriage, re- 
uniting families, spending hours wih 
old friends. Finally. travel abroad enables 
American citizens to understand that 
people. like themselves live in Europe 
and helps them to be well-informed =n 
public issues. An American who has 
- crossed the ocean is not obliged to forn 
his opinions about our foreign 


of our Government or by a few corres- 
pondents of numerical .newspapess. 
Moreover, his views on domestic queés- 
tions are enriched by seeing how $o- 
reigners are trying to solve similar p- 
blems. In many . different ways direct 
contact with other countries contribu-2s 
to sounder decisions at home............... 
Freedom to travel is, indeed, an. im- 
portant aspect of the citizen’s ‘liberty”.” 
(Kent v. Dulles) ((1958) 357 US 116: 
2 Law Ed 2d. 1204): - i 

“Freedom of movement at home and 
abroad, is important for job and buci- 
ness opportunities — for cultural, poši- 
tical, and social activities — for all the 
commingling which gregarious man er- 
joys. Those with the right of free move- 
ment use it at times for mischievcas 
purposes. But that is true of many liber- 
ties we enjoy. We nevertheless plaze 
. our faith in them and against restraint, 
knowing that the risk of abusing liberty 
So as to give right to punishable cca- 
duct is part of the price we pay for tis 
free society. l : i 
(Apthekar v. Secretary of State, (1944) 
378 US 500: 12 Law Ed 2d 992). 

Judge Wyzanski has said: 

“This travel does not differ from any 
other exercise of the manifold freedoms 
of expression from the right to 
speak, to write, to use the mails, to ptd- 
lic. to assemble, to petition.” 
(Wyzanski, Freedom to Travel. Atlandic 
Montaly. Oct. 1952 p. 66 at 68). 


110. The American Courts have, ir a 
sense, blazed the constitutional trail =n 
that facet of liberty which relates <o 
untrammelled travel. Kent (1958) 2 Law 
Ed 2d 1204: 357 US 116 Apthekar (19€4) 
12 Law Ed 2d 992: 378 US 500 a-d 
Zemel (1966) 14 Law Ed 2d 179: 231 
US 1 are the landmark cases and Ame- 
can jurisprudence today holds as a 
fundamental part of liberty (V: Ameni- 
ment) that a citizen has freedom to more 
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polity 
merely from what he is told by officials. 
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across the frontiers without passport 
restrictions subject, of course, to well- 
defined necessitous exceptions. Basically, 
Blackstone is still current coin: © 

“Personal liberty consists in the power 
of locomotion, of changing direction or 
moving one’s person to whatever place 
one’s own inclination may desire.” 

111. To sum up, personal _ liberty. 
makes for the worth of the human per- 
son. Travel makes liberty worthwhile. 
Life is a terrestrial opportunity for -un- 
folding personality, rising to higher. 
states, moving to fresh woods and reach-. 
ing out to reality which makes our 
earthly journey a true fulfilment — not 
a tale told by an idot full of sound and 
fury signifying nothing, but a fine frenzy 
rolling between heaven and earth. The 
spirit of Man is at the root of Art. 21. 
Absent liberty, other freedoms are 
frozen. . f 


112. While the issue is legal and 
sounds in the constitutional, its appre- 
ciation gains in human depth given a 
planetary perspective and understanding 
of the expanding range of travel be- 
tween the ‘inner space’ of Man and the 
‘outer space’ around Mother Earth. 

113. To conclude this Chapter of the 
discussion on the concept of personal 
liberty, as a sweeping supplement to the 
specific ‘treatment by brother Bhagwati 
J.. the Jurists’ Conference. in Bangalore, 
concluded in 1969, made a sound state- 
ment .of the Indian Law subject, of 
course, to savings and exceptions carved 
out of the generality of that conclusion. 

"Freedom of movement of the indivi- 
dual within or in leaving his own coun- 
try, in travelling to other countries 
and in entering his own country isa 
vital human liberty, whether such move- 


ment is for the purpose of recrea- 
tion education, trade or em- 
ployment, or to escape from an 


environment in which his other liberties 
are suppressed or threatened. Moreover, 
in an inter-dependent world requiring 
for its future peace- and progress an 
over-growing measure of international 
understanding, it is desirable to facilitate . 
individual contacts between peoples and 
to remove all unjustifiable restraints on 
their movement which may hamper such 
contacts.” a 

` 114. So much for personal liberty and 
fts travel facet. Now to ‘procedure esta- 
blished by law,’ the manacle clause: in 
Art. 21, first generally, and next, with 
reference to A, K. Gopalan (AIR 1950 SC | 
27) and after, -Again I observe rela- 
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tive brevity because I go the whole hog 
with brother Bhagwati, J. 


115. If Article 21 includes the free- 
dom of foreign travel, can its exercise 
be fettered or forbidden by procedure 
established by law? Yes, indeed. So, what 
is ‘procedure’? what dg we mean by 
‘established’? And what is law? Anything, 
formal, legislatively proceeded, albeit 
absurd or arbitrary? Reverence for ‘life 
and liberty must overpower this reductio 
ad absurdem; Legal interpretation, in 
the last analysis, is value judgment. The 
high seriousness of the subject matter — 
life and liberty — desidérates the need 
for law, not fiat. Law is law when it is 
legitimated by the conscience and consent. 
of the community generally. Not any 
capricious command but reasonable modé 
ordinarily regarded by the cream of so- 
ciety as dharme or law, approximating 
broadly to other standard measures re« 
gulating criminal or like procedure in 
the country. Often, it is a legislative act, 
_but it must be Zunctional, not fatuous. 


116. This line of logic alone will make 
the two clauses of Art. 21 concordant, 
the procedural machinery not destroying 
the substantive fundamentally. The com- 
pulsion of constitutional humanism and 
the assumption of full faith in life and 
liberty cannot te so futile or fragmen- 
tary that any transient legislative majo- 
rity in tantrums against any minorit, by 
three quick reading of a bill with “the 
requisite quorum. can prescribe any 
unreasonable modality and thereby steri- 
lise the grandiloquent mandate. ‘Proce- 
dure established by law,’ with its lethal 
potentiality, will reduce life and liberty 
to a precarious plaything if we do not 
ex-necessitate import into those weighty 
words an adjectival rule of law, civilised 
in its soul, fair in its heart and fixing 
those imperatives of procedural protec- 
tion absent which the processual tail 
will wag the substantive head. Can the 
sacred essence cf the human right to 
secure which the struggle for liberation, 
with ‘do or die’ patriotism, was launched 


be sapped by formalistic and pharisaic, 


prescriptions, regardless of essential 
standards? An enacted apparition is a 
constitutional illusion. Processual justice 
is writ patently on Art. 21. It is too 
grave to be circumvented by a black 
letter ritual processed through the. legis- 
lature. ; 

117. So I am convinced that to frus- 
trate Art. 21 by relying on any formal 
adjectival ` statute,~ howevér flimsy’ ‘or 
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fantastic its provisions be, is to rob 
what the constitution treasures. Proce- 
dure which deals with the modalities of 
regulating, restricting or even rejecting 
afundamental right falling within Art, 21 
has to be fair, not foolish, carefully de- 
Signed to effectuate, not to subvert the 
substantive right itself. Thus understood,- 
‘procedure’ must rule out anything ar- 
bitrary, freakish or bizarre, A valueable 
constitutional right can be canalised only 
by civilised processes. You zannot claim ` 
that it is a legal procedure if the pass- 
port is granted or refused by taking 
loss, ordeal of fire or by other strange 
ormystical methods. Nor is it tenable if 
life is taken by a crude cr summary’ 
process of enquiry. What is fundamen- 
tal is life and liberty. What ‘s procedural 
is the manner of its exercise. This qua~ 
lity of fairness in the process is em- 
phasiseqd by the strong word ‘established’ 
which means ‘settled’ firmly’ not wanton- 
ly or whimsically. If it ig rooted in the 
legal consciousness of the ccmmunity it 
becomes, ‘established’ procedure, And 
‘Law’ leaves little doubt that it is nor- 
mae regarded as just since law is the 
m€ans and justice is the end, 


198. Is there supportive Judicial 
thought for this reasoning. We go back 
to. the vintage words: of the learned 
Judges in A. K. Gopalan (AIR 1950 SC. 
27) and zigzag through Fi. Œ Cooper to 
S. N. Sarkar (AIR 1970 SC 564) and 
discern attestation of this conclusion, 
And the elaborate constitutional proce« 
dure in Art. 22 itself fortifies the argu- 
ment that ‘life and liberty’ in Art. 2! 
could not have been left to illusory legis- 
latorial happenstance. Even as relevant 
reasonableness informs Arts. 14 and 19. 
the component of fairness is implicit in 
Art. 21. A close-up of the Gopalan case 
is necessitous at this stage to underscore 
the quality of procedure relevant to per- 
sonal liberty. 


119. Procedural safeguarcs are the in= 
dispensable essence of liberty. In fact, 
the history of personal liberty is large 
the histcry of procedural safeguards 
and right to a hearing has a human-right 
ring. In India, because of poverty and 
illiteracy. the people are unable to pro- 
tect and defend their rights: observance 
of fundamental rights is not regarded 
as good politics and their transgression 
as ‘bad politics. f sometimes pensively 
reflect that people’s militant awareness 
rights and duties is-a -surer eonstitu- 
tional assurance of ‘governmental respect 
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and response than the sound and fury of 
*question hour’ and the slow and uns_re 
delivery of court writ ‘Community C:n- 
sciousness and the Indian Constitution’ 
is a fascinating subject of sociological 7e- 
devance in many areas. _ 

120. To sum up, ‘procedure’ in Azti- 
cle 21 means fair, not. formal procedure. 


‘Law’ is reasonable law, not any ensti-_. 


ed piece. As Art, 22 specifically spells 
out the procedural safeguards for pre- 
yentive and punitive_detention. a . aw 

-providing for- such detentions shcald 
conform to Art. 22. It has been rightly 
pointed out that for other rights form-ng 
part of personal liberty, the procedwral 
safeguards enshrined in Art. 21 are 
available, Ctherwise, as the procedural 
safeguards contained in’ Art. 22 will be 
available only in cases of preventive =nd 
punitive detention, the right to —fe. 
more fundamental than any other 
forming part of personal liberty =nd 
paramount to the happiness, dignity znd 
worth of the individual, will not be =n- 
titled to any procedural safeguard sve 
such as alegislature’s. mood chooses. Jn 
Kochunni (AIR 1960 ‘SC 1080, 1093) zhe 
Court, doubting the correctness of zhe 
Gopalan (ATR 1950 SC 27) decision on 
this aspect, ‘said: 

“Had--the -question been res ‘integra, 
some of us would have ‘been inclinec to 
agree with the dissenting view expressed 
by Fazal Ali, J.” 

121. Gopalan (AIR 1950 -SC 27) _ ces 
contain some luscent thought on ‘pro~ 
cedure established ‘by ‘law.’ Patarzali 
Sastri, J. approximated it to the preva- 
lent norms of criminal procedure rege-d- 
ed for a long ‘time by Indo-Anglian ri- 
minal law as consciondble. The learned 
Judge observed: : 


““On the other hand, the interpreta-on 


suggested by the Attornéy “General on 
behalf of the intervener that the expr2s- 
sion. means ‘nothing more than procedmre 
prescribed by any law made by a cem- 
petent legislature is . hardly more ac- 
ceptable. ‘Established,’ according to ham, 
means prescribed, ang if Parliament or 
the Legislature of-a State enacted a pro- 
cedure, however . novel and ineffective 
for affording the accused person a <air 
opportunity ‘of defending ‘himself, - it 
would be sufficient for ‘depriving a per- 
son of his life or pérsonal liberty.” 
‘Ep. 201-203) ioe Bebe nee? 
“The main difficulty I feel ‘in accest- 
ing the construction ‘suggested by fhe 
Attorney-General is -that. it .-completely. 
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stultifies Article 13 (2).and, indeed, the 
yery conception of a fundamental right 
EEEO EE could it then have been the in- 
tention of the framers of the Constitu- 
tion that the most important fundamen- 
tal rights to life and personal liberty 
should be at the mercy of legislative 
maicrities—as, in effect, they would if 
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established’ were ¢a mean merely ‘pres- . 


cribed’? In other words, as an~ American 


Judge said in a similar context, does-the-- - 


constitutional - prohibition in Article 13 
(3) amount to no more than ‘your shall 
not take away life or personal freedom 
unless you ‘choose -to take it away, 
which is mere verbiage .............. it is 
said that Article''21 affords no protec- 
tion against competent legislative action 
in the field of substantive criminal law, 
for there is no provision for judicial re- 
view, on the ground of reasonableness 
or otherwise, of such laws, as in the 


case of the rights enumerated in Arti- - 
to be so the ~ 


cle 19, Even assuming it 
construction of the learned Attorney 
General would have. the effect of ren- 
dering wholly ineffective and illusory 
even the procedural protection which the 
article was. undoubtedly designed to 
afford.” 


(p. 202) (emphasis added) 


“After giving the matter my most 
careful and anxious consideration, I have 
come to-the conclusion that there are 
only two possible solutions of the pro- 
blem. In the first place, a satisfactory 
via media ‘between the two extreme 
positions contended for on, either side 
may be found by stressing the word ‘es- 
tablished’ which implies some degree of 
firmness, permanence and general ac- 
ceptance, while it does not exclude ori- 
gination by statute, ` ‘Procedure 
lished..by’ may - -well -be taken. to. mean 
what the Privy Council referred to in 
King Emperor v. Benoari.Lal Sharma 
(AIR 1945 PC 48) as ‘the ordinary and 
well established criminal procedure,’ 
that is to say, those settled, usages and 
normal modes of proceeding sanctioned 
by the Criminal. Procedure Code which 
fs the géneral law of Criminal Procedure 
in the country (p. 205). ; 


. Fazal Ali, J.:~frowned on : emiasculat- 
ing . the ~“ procedural - sibstantia- 
lity of Art. 21 and read into it: those 
essentials of natural justice which made 
processual law. -humane, ‘The learned 
Judge argued: Re BE ey 


estab-  -- 
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“It seems to me that there is nothing 
revolutionary in the doctrine that the 
words ‘procedure established by law’ 
must include the four principles set out 
in Professor Willis’ . book, which, as I 
have already stated, aré different aspects 
of the same principle and which have no 
vagueness or uncertainty about them. 
These principles, as the learned author 
points out and as the authorities show, 
are not absolutely. rigid principles but 
are adaptable to the circumstances -of 
each case within certain limits, I have 
only to add, that it has not been seris 
- ously controverted that ‘law’ means cer- 
tain definite rules of proceeding and “not 
something which is a mere pretence for 
procedure, (emphasis added). 
In short, fair adjectival Jaw is the very 
life of the life-liberty fundamental right 
(Art. 21), not ‘autocratic supremacy of 
the legislature,’ Mahajan J, struck a con~ 
ecordant note: 
“Article 21 in my opinion, lays down 
-substantive law as giving protection to 
life and liberty in as much as it says 
that they cannot be deprived except ac~ 
cording to the procedure established by 
law; in other words, it means that be- 
fore a person can be deprived of his life 
or liberty as a condition precedent there 
should exist some substantive law con- 
ferring authority for doing so and the 
law should further provide for a mode 
of procedure for such deprivation, This 
article gives complete immunity against 
the exercise of despotic power by the 
executive. It further gives immunity 
against invalid jaws which contravene 
the Constitution. It gives also further 
guarantee that in its true concept there 
should be some form of proceeding be- 


fore a person can be condemned either - 


in respect of his life or his liberty. It 
negatives the idea of a fantastic. arbi- 


trary and oppressive form of proceedings.” 
(emphasis added) 

122, In sum, Fazal Ali, J., struck the 
chord which do2s accord "with a just 
processual system where liberty is likely 
to be the victim. Maybe, the learned 
Judge stretched it a little’ beyond the 
tine but in essence his norms claim my 
concurrence. 

1P3. In John v. Rees (1969) 2 All 
ER 274, the true rule, as implicit in 
any law, is set down: 

“If there is any doubt, the applicabix 


lity of the ee will be. given the - 


- benefit t of dow 
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And Lord Denning on the theme. of 
liberty, observed in Schmidt v, Secy, of 
State (1969) 2 Ch 149: 

“Where a public officer has power to - 
deprive a person of his liberty or his 
property, the general principle is that it 


-is not to be done without hearing,” 


Human rights: 

124. It is a mark of imterpretative 
respect for the higher norms our found- 
ing fathers held dear in affecting the 
dearest rights of life and liberty_ so to 
read Art. 21 as to result ina human 
order lined with human justice. And 
running right through Arts, 19 and 14 is 
present this principle of reasonable pro~ 
cedure in different shades. A certain 
normative harmony among the articles 
is thus attained, and I hold Art. 21 bears 
in his bosom the construction of fair 
procedure legislatively sanctioned. No 
Passport Officer shell be mini-Czesar . 
nor Minister incarnate Caesar in a sys- 
tem where the rule of law reigns Sup- 
reme, 


125. My clear conclusion on Art 21 
is that liberty of locomotion into alien 
territory cannot be unjustly forbidden 
by the Establishment and passport legis- 
lation must take processual provisions 
which accord with fair norms, free from 
extraneous pressure and, by and largé-. 
complying with natural justice. Unila- 
teral arbitrariness. police dossiers. face- 
less affiants, behind-the-back materials, 
oblique motives and the inscrutable 
face of an official sphinx do not fill the 
‘fairness’ bill subject, of course, to just 
exceptions and critical cortexts. This 
minimum once abandoned, the Police 
State slowly builds up which saps the 
finer substance of our. -constitutiénal 
jurisprudence. Not -party but principle . 
and policy are the key-stone of our Re- 
public. 

126. Let us not forget that Article 21 
clubs life with liberty and when we inter- 
pret the colour and content of ‘procedure 
established by law’ we must be alive to 
the deadly peril of life being deprived 
without minimal processual justice legis= 
lative callousness: despising ‘hearing’ a 
fair opportunities of defence. And this 
realization once | sanctioned its exercise 
will swell till the basic freedom is flood- 
ed out. Mark back to Article 10 of the 
Universal : Declaration to realize that 
human rights have but a verbal hollow 
if the protective armour of audi alteram 
partem is .deleted....When such pleas . 
are urged in the familiar- name of prag- 
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matism public. interest or national secu~ 
rity, courts are on trial and must prove 
that civil liberties are not mere rhetori~ 
cal material for lip service but the 
obligatory essence of our hard-won free- 
dom. A Republic — if you Can Keep P 
— is the caveat for counsel and court 
And Tom Paine, in his Dissertation or 
First Principles of Government, sounded 
the tocsin: 


“He that would make his own: liberty 
secure must guard even his enemy fron 
oppression; for if he violates this duty. 
he establishes a precedent that will reack 
to himself”. 

Phoney freedom is not worth the word 
and this ruling of ours is not confined 
to the petitioner but to the hungry job- 
seeker, nun and nurse, mason and car- 
penter, welder and fitter and, above al- 


political dissenter. The last category 
detested as umresonable, defies th= 
Establishments tendency to  enforc= 


through conformity but is the resourc= 
of social change, " The reasonable man’ 
says G. B. Shaw; 


“Adapts himself to the word; the ur- 
reasonable one persists in trying to adapi 
the world to himself. Therefore, all prc- 
gress depends on the unreasonable man." 
(George Bernard Shaw in ‘Maxims for 

Revolutionists’) 

‘Passport? peevishness is a suppressiv= 
possibility, and so the words ef Justic= 
Jackson (U. S, Supreme Court) may b= 
apposite : 

“Freedom te differ is not limited ti: 
things that do not matter much. Thet 
would be a mere shadow of freedom 
The test of its substance is the right ti 
differ as to things that touch the hear: 
of the existing order.” 

(West Virginia. State Board of Educatio: 
v. Barnotte 319 US 624 (1943). 

127, Under our constitutional order 
the price of daring. dissent shall not k= 
passport forfeit. 

128. The impugned legislation, Ss. È 
6 and 10 especially, must be tested even 
under Art. 21 on canons of processual 
justice. to the people outlined above 
Hearing is obligatory-meaningful hearin= 
flexible and realistic, according to cir 
cumstances, but not ritualistic and 


wooden. In exceptional cases and emer’ 


gency situations, interim measures may 
be taken, to avoid the mischief of +tk# 
passportee becoming an escapee before 
the hearing begins, ‘Bolt the stables after 
the horse has peen stolen’ is not a cow- 
mand ‘of natural justice.. But soon..-after. 
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the provisional . seizure, a reasonable 
hearing must. follow, to minimise pro- 
cedural prejudice. And when a prompt 
final order is made against the appli- 
cant or passport holder the reasons must 
be disclosed to him almost invariably 
save in those dangerous cases where 
irreparable injuiry will ensue to 
the State. A government which revels in 
secrecy in the field of people’s liberty 
not only acts against democratic decency. 
but busies itself with its own burial. 
That is the writing on the wall if history 
were teacher, memory our mentor and 
decline of liberty not our unwitting en- 
deavour. Public power must rarely hide 
its heart in an open society and system. 


128. I now skip Art, 14 since I agree 
fully with all that my learned brother 
Bhagwati J. has said. That article ` has 
@ pervasive processual potency and ver- 
satile quality, egalitarian in its soul and 
allergic to discriminatory diktats, Equa- 
lity is the antithesis of arbitrariness and 
ex cathedra ‘ipse dixit is the ally of de- 
magogic authoritarianism, Only knight- 
errants of ‘executive excesses’ —- if we 
may use a current cliche — can fall in 
love with the Dame of despotism, legis- 
lative or administrative. If this Court 
gives in here it gives up the ghost. And 
so it is that I insist on the dynamics of 
limitations en fundemental freedoms as 
implying the rule of law; ‘Be you ever 
so high, the law is above you.’ 


130. A minor pebble was thrown to 
produce a .little ripple. It was  feebly 
suggested that the right to travel abroad 
cannot be guaranteed by the State be- 
cause it has no extra-territorial jurisdic- ` 
tion in foreign lands. This is a naive 
misconception of the point pressed before 
us. Nobody contends that India should 
interfere with other countries and their 
sovereignty to ensure free movement of 
Indians in those countries, What is meant 
is that the Government of India should 
not prevent by any sanctions it has over 
its citizens from moving. within any 
other country if that other country has 
no objection to their travelling within 
its territory. It is difficult to understand 
how one can misunderstand the obvious. 


181. A thorny problem debated re- 
currently -at the bar, turning on Art. 19. 
demands some juristie response although: 
avoidance of overlap persuades me to 
drop all other questions canvassed. before 
us, The Gopalan. (AIR. 1950. SC 27) ver-.. 


dict with the _cocooning of- Art., 22: itoa - 
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self contained code, has suffered super- 
session at the hands of R. C. Cooper 
(1970) 3 SCR 530: (ATR 1970 SC 564). 
By. way of aside, the fluctuating fortunes 
of fundamental rights, when the prola- 
tarist and the proprietarist have asserted 
them in Court, partially provoke sociolo- 
gical research and hesitantly project the 
Cardozo thesis of sub-conscious forces in 
judicial noesis when the cycloramic review 
starts from Gopalan (AIR 1950 SC 27) 
moves on to. in re: Kerla Education Bill 
and then on to All India Bank Employees 
Union, next to Bakal Newspapers (1962) 
3 SCR 842: (AIR 1962 SC 305) crowning 
- im Cooper (1970) 3 SCR 530: (AIR 197v 
SC 564) and followed by Bennett Coleman 
(1973) 2 SCR 757: (AIR 1973 SC 105) 
and Sambu Nath Sarkar (1973) 1 SCC 
856: (AIR 1973 SC 1425). Be that as it 
may, the law is now settled, as I appre- 
hend it, that no article in Part III is an 
island but port of a continent, and the 
conspectus of the whole part gives the 
direction and correction needed for in- 
terpretation of these basic provisions. 
Man is not dissectible into separate 
limbs and, likewise, cardinal rights in 
an organic constitution, which make man 
human have a synthesis, The proposition 
is indubitable that Art. 21 does not, in 
a given situation, exclude Art. 19 if 
both rights are breached, 


132. We may switch to Art. 19 very 
briefly and trevel along another. street 
for a while, Is freedom of extra-territc- 
rial travel to assure which is the primary 
office of an Indian passport, a facet of 
_the freedom of speech and expression, 
of profession cr vocation under Art, 19? 


My total consensus with Shri Justice 
Bhagwati jettisons from this judgment 
the profusion of precedents and the 


mosaic of many points and confines me 
to some fundamentals confusion on 
which, with all the clarity on details, 
may mar the conclusion. It is a salutary 
thought that the summit court should 
not interpret constitutional rights en- 
shrined in Part IJI to choke its life-breath 
or chill its elan vital by processes of 
legalism overruling the enduring values 
burning in the bosoms of those who won 
our Independence and drew up our found- 
ing document. We ‘must also remember 
that when this Court lays down the law, 
not ad hoc tunes but essential notes, not 
temporary tumult but transcendental 
truth, must guide the judicial process in 
translating into authoritative notation the 
mood music of the Constitution,” 
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133. While dealing with Art. 19 vis a 
vis freedom to travel broad, we have to 
remember one spinal indicator. True 
high constitutional policy has. harmonised 
individual freedoms with holistic com- 
munity good by inscribing exceptions to 
Article 19 (1) in Article 19 (2) to (6), 
Even so, what is fundamental is the free- 
dom, not the exception. More im- 
portantly, restraints are permissible only 
to the extent they have nexus with the 
approved object. For instance, in a wide 
sense, ‘the interests of the general public’ 
are served by a family planning pro- 
gramme but it may ibe constitutional im- 
pertinence to insist that passport may 
be refused if sterilisation certificates were 
not produced. Likewise it is in public 
interest to widen streets in cities ‘but 
monstrous to impound a passport because 
its holder has declined to demolish his 
house which projects into the 
street line. Sure, the security of State 
is a paramount consideration ‘but can 
Government, totalitarian fashion, equate 
Party with country and refuse travel 
document because, while abroad, he may 
criticise the conflicting politics of the 
Party-in-power or the planning econo- 
mics of the government of the day? Is 
it conceivable that an Indian ‘will for- , 
feit his right to go abroad. because his 
flowing side~burns or sartorial vagaries 
offend a high-placed authority's sense of 
decency? The point is that liberty can 
be curtailed only if the grounds listed in 
the saving sub-articles are directly, 
specifically, substantially and imminent~ 
ly attracted so that the basic right may 
not be stultified, Restraints are neces- 
sary and validly made by statute, but to 


` paint with an over-broad brush power to 


blanket-ban travel abroad is to sweep ` 
overly .and invade illicitly. The law of 
fear’ cannot reign where the propor- 
tionate danger is containable. It is a 
balancing process, not over-weighted one 
way or the other. Even sc, the perspec- 
tive is firm and fair. Courts must not in- 
terfere where the order is not perverse, 
unreasonable, mala fide or supported by 
material. Under our system court writs 
cannot run government, for, then, judi- 
eial review may tend to be a judicial 
coup. But ‘lawless’ law an. executive ex- 
*‘c€ss must be ‘halted by Judge-power lest 
the Constitution be subverted by bran- 
ches deriving credentials from the Cons- 
titution. An imperative guideline by 
which the Court will test the soundness 
of legislative and executive constraint is, 
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in the language of V. G. Row (1952 SC= 
597): (AIR 1952 SC 196), this:- i 
The reasonableness of a . restrictica 
depends upon the values of life ina 
society, the circumstances obtaining at 3 
particular point of time when the. res- 
triction is imposed, the degree and tk? 
‘urgency of the evil sought to be contro_- 
led and similar others.” i 

134. What characterises the existenc? 
and eclipse of the right of exit? ‘breathes 
there the man with soul so dead’ wks 
if he leaves, will. not return to his owa 
‘native land’? Then, why restrict? The 
question, presented so simplistically, mey 
still have overtones of security sensit- 
vity and sovereignty complexity ard 
other internal and external factors, ard 
that. is why the case which we are deci=- 
ing has spread the canvas wide, 1 mit 
express a pensive reflection, sparked off 
by submissions at the bar, that, regarc- 
less of the ‘civil liberty’ credentials <t 
otherwise of a particular governme=t 
and mindless of the finer phraseology =f 
a restrictive legislation, eternal vi- 
lance .by the superior judiciary and tze 
enlightened activists who are the. cat= 
lysts of the community, is the perpetual 
price of the preservation of every fres- 
dom we cherish. For, if unchecked, ‘tze 
greater the power, the more dangero-:s 
the abuse’. To deny freedom of travel =r 
exit to one untenably is to deny it o 
any or many: likewise, and the right bo 
say ‘aye’ or ‘nay’ to any potential trz- 
veller should, therefore, not rést with 
the minions cr masters‘ of government 
without being gently and benignly ce7- 
sored ‘by constitutionally sanctioned 
legislative norms if the reality of liberty 
is not to be drowned in the- hysteria of the 
hour or the hubris of power. It is never 
trite to repeat that ‘where laws eri, 
tyranny begins’, and law becomes unlew 
even if it is legitimated by three legis- 
lative readings and one assent, if it <-s 
not in accord with constitutional prori- 
sions, beyond abridgment by the two 
branches of government. In the contest 
of scary expressions like ‘security’, ‘pu>~ 
"lic order’, ‘public intérest’ and ‘friency 
foreign relations’, we must warn ou~ 
‘selves that not verbal labels but real 
values are the governing considerations 
in the exploration and adjudication of 


constitutional prescriptions arid proscrip~ 


tions. Governments come and go, bmt 
the fundamental rights of the people 
cannot be subject to the wishful valws= 
sets of “political regimes of the passing 


day. 
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135. The learned Attorney General 
argued that the right to. travel abroad 
was no part of Art. 19 (1) (a), ©) (©), 
(f) or (g) and-so to taboo travel even 
unreasonably dees not touch- Art. 19. 
As a- component thereof, -as also by way 
of separate submission, it was- urged 
that the direct effect of the passport law 
(and refusal thereunder) was not a blow 
on freedom of speech, of association or 
of profession and, therefore, it could. - 
not be struck down even if it overflowed 
Art. 19 (2), (4) and (6). ‘This presentation 
poses the issue, “what is the profile of 
our free system?’ Is-freedom of speech 
integrally interwoven with ‘locomotion? 
Is freedom of profession done to death 
if a professional, ‘by passport refusal 
without reference to Art. 19 (H, is in- 
hibited from. taking up a job offered 
abroad? Is freedom of} association ‘such 
a hot-house: plant that membership of 
an international professional or political 
organisation can be cut off :on 
tive-legislative ipse dixit without -obedi- 
ence to Art. 19 (4)? This xenophobic 
touch has not been attested by the Con- 
stitution and.is not discernible in its 
psyche, An anti-international pathology 
shall not afflict our National Charter. A 
Human Tomorrow on Mother Earth is 
our eosmic constitutional ‘ perspective 
(See Art. 51), > a 9 nah? 


136. To my mind, locomotion is, in 
some situations, necessarily involved in 
the exercise of the specified fundamen- 
tal rights as an associated or integrated 
right. Travel, simpliciter, is peripheral 
fg and not necessarily fundamental in 
Art. 19. Arguendo, free speech is feasi- 
ble without movement beyond the coun- 
try, although soliloquies and solo ‘songs 
are not the vague in this ancient . land 
of silent saints and gyrating gurus, 
bhajans and festivals. Again, travel may 
ordinarily be ‘action’ and only inciden- 
tally ‘expression’, to ‘borrow the Zemel 
(1966) 14 Law Ed 2d 179 diction. 


137. Movement within ‘the territory 
of India is not tampered with by the 
impugned order, but that is not all. For, 
if our notions are en cowrrant, it is com- 
mon’ place that the world — the family 


‘of nations — vibrates, and men — mas- 


ses.of men — move and ‘jet’ abroad and 
abroad; even in Concorde; -n ‘a scale un- 
known to history. Even thoughts,‘ ideo- 
logies and habits travel beyorid. ‘Tourists 
erowd out airline services; “job-seekers 
tush 'tò passport offices; lecture tours; 
cultural exchanges, trans-national -evan- 


‘execu. . 
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gelical- meets, scientific and scholarly 
studies and. workshops and seminars 
escalate, and international associations 


abound — all for the good -of world 
peace and human progress, save where 
are involved high risks to sovereignty, 
national security and other substantial 
considerations which Constitutions and 
Courts have readily recognised. Our free 
system is not so brittle or timorous as 
to be scared into tabooing citizens’ trips 
abroad, except conducted tours or. ap- 
proved visits sanctioned by the Central 
Executive and indifferent to Art. 19. 
Again, the core question arises: Is move- 
ment abroad sc much a crucial part of 
free speech, free practice of profession 
- and the like that denial of the first ia 


‘- a violation of the rest? 


138. I admit that merely because 
speaking mostly ¿involves some move- 
. ment, therefore, ‘free speech anywhere 
is dead if free movement everywhere 
is denied’ does not follow, The consti- 
tutional lines must be so drawn that the 
constellation of fundamental rights does 
not expose the peace, security and 
tranquillity of the community to high 
risk. We cannot overstretch free speech 
to make it an inextricable component of 
travel. : 
139. Thomas Emerson has summed 
the American Law which rings a bell 
even in the Indian system:. 
“The values and functions of the free- 
dom of expression in a democratic polity 
are obvious. Freedom of Expression is 
essentially as a means of assuring indi- 
vidual. self-fulfilment. The proper end of 
man is the realisation of his character 
and potentialities as a human being. For 
the achievement of this  self-realisation 
the mind must be free.” . 
Again 
“Freedom of expression is an essential 


process for advancing knowledge and . 


discovering truth. So also for participa- 
tion in decision-making in a democratic 
society. Indeed free expression furthers 
stability in the community by reasoning 
together instead of battling against each 
other. Such being the value and func- 
tion of free speech, what are the dyna- 
mics of limitation which will fit these 
values and functions without 
-social goals or injuring social interest? 
It is in this background that we have to 
view the problem of passports and the 
law woven around it. There are two 
-ways of looking at the question......... as 
a facet of liberty and as an aspect . of 
“expression.” - i i Ga 


retarding- 


ALR. - 


Thomas Emerson comments on passports 
from these- dual angles : 


Travel abroad should probably be 
classified as ‘action’ rather than ‘expres- 
sion’. In commonsense terms travel is 
more physical movement than communi- 
cation of ideas. It is true that travel 
abroad is frequently instrumental to 
expression, as when it is undertaken by 
a reporter to gather news, a scholar to 
lecture, a student to obtam information 
or simply an ordinary citizen in order 
to expand his understanding of the 
world. Nevertheless, there are so many 
other aspects to travel abroad and func-, 
tionally it requires such’ different types 
of regulation that at least as a general 
proposition, it would have to be consi- 
dered ‘action’. An action, it is a ‘liberty’ 
protected by the due proc2ss clause of 
the Fifth and Fourteenth Amendments, 
The first amendment is still relevant in 
two ways: (1) There are sufficient ele- 
ments of expression in travel abroad so 
that the umbrella ‘effect of the first am- 
endment comes into play, thereby. re- 
quiring the courts to apply due process 
and other constitutional doctrines with 
special care; (2) conditions imposed on 
travel abroad based on conduct classified 
as expression impair freedcm of expres- 
sion and hence raise direct First Am- 
endment questions.” 


Travel is more than speech: it is speech 
brigaded with conduct, in the words of 
Justice Douglas : 


“Restrictions on the right to travel in 
times of peace should be so particulariz- 
ed that a First Amendment right is. not 
precluded unless some clear countervail- 
ing national interest stands in the way 
of its assertion.” 

140. I do not -take this as wholly 
valid in our Part III scheme but refer 
to it as kindred reasoning. 


141. The delicate, yet difficult, phase 
of the controversy arrives. where free 
speech and free practice of profession 
are inextricably interwoven with travel 
abroad. The Passports Act, in terms, 
does not inhibit expression and only 
regulates action — to borrow the phra- 
seology of Chief Justice Warren in Zemel 
(1966) 14 Law Ed 2d 179. But we have 
to view the proximate and real conse- 
quence of thwarting trans-national tra-- 
vel through the power of the State _ex- 
ercised under S. 3 of the Passports Act 
read with Ss. 5,6.and 10. If a right is not 
in express terms fundamental within the 
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meaning of Part Hi, does it escape Arti- 
cle 13, read with the trammels of Arti- 
cle 19, even if the immediate impact,. the 
substantial effect, the proximate imp=rt 
er the necessary result is: prevention of 
free speech or practice of one’s profss- 
sion? The answer is that associacd 
rights, totally integrated, must enjoy 11€ 
same immunity. Not otherwise, 

142. Three sets of cases may )bé@ 
thought of. Firstly, where the. legislat.ve 
provision or executive order expressly 
forbids exercise in foreign lands of zhe 
fundamental right while granting pess~ 
port. Secondly, there may be cases 
where even if the order is innocent on 
its face, the refusal of permission to gO 
to a foreign country may, with certai-ty 
and immediacy, spell denial of fee 
speech and. professional practice or busi- 
ness. Thirdly, the fundamental rizht 
may itself enwomb. locomotion regæd- 
less of. national frontiers, The secand 
and third often are blurred in thir 
edges and may ové®rlap. 

143. The first class may be illustrat- 
ed. If the passport authority specifically 


conditions the permission with a direc- - 


tion not to address meetings abroad or 
not to be a journalist or professor ir a 
foreign country, the order violates Arti- 
cie 19 (1) (a) or (f) and stands voiced 
unless Art. 19 (2) and (6) are comp-.ed 
with. The second category may be =x- 
emplified and examined after the third 
which is of less frequent occurrence, If 
a person is an international pilot, asizo- 
naut, Judge of the International Ccart 
of Justice, Secretary of the World Peace 
Council, President of a body of ke 
nature, the particular profession not 
only calls for its practice travelling cat- 
side Indian territory but.its core itzelf 
is international travel. In such an ava, 
no right of exit, no practice of protas- 
sion or vocation. Similarly, a crickezer 
or tennis player recruited on a weld 
tour. Free speech may similarly be hit 
by restriction on a campaigner for libe- 
ration of colonial peoples or against 
genocide before the United Nations 
-Organisation. Refusal in such cases is 
hit on the head by negation of a na- 
tional passport and can be rescued aaly 
by compliance with the relevant saving 
provisions in Art, 19 (2), (4) or (6). - 

'- 144. So far is plain sailing, as I see 
it. But the navigation into the penimn-~ 
bral zone of the second category is not 
easy. ` 

145. Supposing a lawyer or docmr, 
expert or exporter, missionary or guzu, 
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has to visit a foreign country profes- 
sionally or-on a speaking assignment. 
He is effectively disabled from discharg- 


ing his pursuit if passport is refused. 
There the direct effect, the necessary 
consequence, the immediate impact of 


the embargo on grant of passport (or its 
subsequent impounding or revocation) is 
the infringement of the right to expres- 
sion or profession. Such infraction is un- 
constitutional unless the relevant part 
of Art. 19 (2) to (6) is complied with, In 
dealing with fundamental freedom sub- 
stantial justification alone will bring the 
law under the exceptions. National secu- 
‘city, sovereignty, public order and pub- 
lic interest must be of such a high de- 
gree as to offer a great threat. These 
concepts should not be devalued to suit 
the hyper-sensitivity of the executive or 
minimal threats to the State. Our nation 
is not so pusillanimous or precarious: as 


_to fall or founder if some miscreants 


pelt stones at its fair face from foreign 
countries. The dogs may. bark, but the 
caravan will pass. And the danger toa. - 
party in power is not the same as rock-. 
ing the security or sovereignty of the 
State. Sometimes, a petulant government 
which . forces silence may act unconsti- 
tutionally to forbid criticism from afar, 
even: if necessary for the good of the 
State. The perspective of free criticism 
with its limits for free people every- 
where, all true patriots will concur, is 
eloquently spelt out by Sir Winston 
Churchill on the historic censure motion 
in the Commons as Britain was reeling 
under defeat at the hands of Hitlerite 
hordes : ee 


“This long debate has now reached 
its final stage, What a remarkable ex- 
ample it has been of the unbridled free- 
dom of our Parliamentary institutions 
fn time of war! Everything that could be 
thought of or raked up has been used 
to weaken confidence in the Govern- 
ment, has been used to prove that Min- 
isters are incompetent and to weaken 
their confidence in themselves, to mak® 
the Army distrust the backing it is get- 
ting from the civil power, to make work- 
men lose confidence in.the weapons they 
are striving so hard to make, to present 
the Government as a set of nonentities 
over whom the Prime Minister towers, 
and then to undermine him in his own 
heart, and if possible, before the eyes of 
the nation. All this poured out by cable 
and radio to all parts of the world, to 
the distress of all our friends and to the 
delight of all our foes! I am in’ favour 
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of this freedom, which no other country 
would use, or dare to use, in times of 
mortal peril such as those through which 
we are passing.” ; 

I wholly agree that spies, traitors, smug- 
glers, saboteurs of the health, wealth 
and, survival or sovereignty ` of the 
nation shall not be passported into’ hos- 
tile soil to work their vicious plan fruit- 
fully. But when applying the Passporis 


Act, over-breadth, hyper-anxiety, regi- 
mentation complex. and political mis- 
trust shall not sub-consciously ¢xag- 
gerate, into morbid or neurotic refusal 


or unlimited impounding or final revo- 
cation of passport, facts which, objec- 
tively assessed, may prove tremendous 
trifles. That is why the provisions havé 
to be read down into constitutionality, 
tailored to fit the reasonableness test and 
humanised by natural justice. The Act 
will survive but the order shall perish 
for reasons so fully set out by Shri Jus- 
tice Bhagwati. And, on this construc- 
tion, the conscience of the Constitution 
triumphs over vagarious governmental 
orders, And, -inceed, the learned Attor- 
ney General .(and' the Additional Solici- 
tor General who appeared with him), 
with characteristic and commendable 
grace and perceptive and progressive 
realism,’ agreed to the happy resolution 
of the present dispute in the manner set 
out in my learned brother’s judgment. 


146. A concluding caveat validating 
my detour. Our country, with all its 
hopes, all its tears and all its fears, must 
never forget that ‘freedom is recreated 
year by year, that ‘freedom is as free- 
dom does’, that we have gained a repub- 
lic ‘if we can keep it’ and’ that the 
watershed between a police state and a 
people’s raj is located partly through 
its passport policy. Today, a poor man 
in this poor country despairs of getting 
a passport because of invariable -police 
enquiry, insistence on property require- 
ment and other avoidable procedural 
obstacles. And if a system of secret in- 
formers, police dessiers, faceless whis- 
perers and political ` tale-bearers; con- 
ceptualised and institutionalised ‘in pub- 
lic interest’, comes’ to stay, civil liberty 
is legicidally constitutionalised — a con- 
summation constantly to be resisted. The 
mérits of a particular case apart, the 
policing of a -people’s right of exit or 
entry is fraught with peril to liberty 
unless policy is precise,- operationally 
respectful- of-. recognised’ values and 
harassment :proof. Bertrand Russel. has 
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called attention to a syndrome. the Adz. 
ministration will de well to note: 

“We are all of us a mixture of good 
and bad impulses that prevail in am 
excited. crowd, There is in most men ar 
impulse to persecute whatever is-felt to 
be ‘different’. There is: also a hatred of 
any claim to superiority, which makes 
the stupid many hostile to the intelli- 
gent few. A motive such as fear of com= 
munism affords what seems a decent. 
moral excuse for a combination of the 
herd against everything in any way ex~ 
ceptional. This is a recurrent phenome~ 
mon in human history, Wherever it 
occurs, its results are horrible.” 

(Foreword by Bertrand Russel to. Free« 
dom is as Freedom Does. — Civil Liber~ 
ties Today — by Corliss Lamont. New 
York, 1956). Oat 
While interpreting and implementing the 
words of Arts. 14, 1¢ and 21, we may 
keep J. B. Priestley’s caution: à 

“We do not imagine that we are the 
victims of plots, that bad mən are doing 
all this. It is the machinery of power 
that is getting out of same control. Lost 
in its elaboration, even some men of 
goodwill ‘begin to forget tne essential 
humanity this machinery should be 
serving. They are now so busy testing’ 
analysing, and reporting on bath water 
that they cannot’ remember having 
thrown the baby out of the window.” 

(Introduction by H. E. Wilson, Asso- 
ciate Professor of Political Science, Prin- 
ceton University to Freedom is as Free 
dom’ Does by Corliss Lamont, ibid’ p. xxi). 
I have divagated a great deal into tra» 
vel constitutionality in the setting of the 
story of the human journey, even: though 
such a diffusion is partly beyond the 


strict needs of this case, But judicial 
travelling, like other travelling, is als 
most like ‘talking with men of other 


centuries and countrizs’, 

147. I agree with Sri 
wati, notwithstanding this 
tary. 

KAILASAM, J. (Majority view):— 148. 
This petition is filed by Mrs. Maneka 
Gandhi under Art. 32 of the Constitu« 
tion of India against the Union of India 
and the Regionel Passport Officer for a 
writ of certiorari for calling for the re~ 
cords of the case including in particular 
the order dated July 2;.1977 made by 
the Union of India under S. 10 (3).-(c) of 
the Passports Act, Act 15 of 1967, im- 
pounding the passport of the petitioner 
and::for: quashing the said: order,- °° oiv 


Justice Bhag- 
supplemen~ 
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149. The petitioner received a letter 
dated July 2,.4977 on July 4, 1977. m- 
forming her that it had been decided by 
the Government of India to impoand 
ther passport. The letter read as follcws: 
' “You may recall that -a passport No. 
K-869668 was issued to you by this oee 
on 1-6-76. It has been decided by the 
Government of. India to impound your 
‘above passport under S. 10 (3) (c)-of the 
Passports Act, 1967 in public interes. 


You are hereby required to surrender 

your passport K~869668 >te this ofice 
within seven days from the date of the 
‘receipt of this letter.” : 
‘On July 5, 1977 the petitioner addressed 
a letter to the second respondent, Re- 
gional Transport Officer, requesting Aim 
to furnish her a copy of the statercent 
of the reasons for making the impugned 
order. On July :7, 1977 the petitioner re- 
ceived the following ..communiceion 
from the Ministry of External Affairs: 

“The Government has decided to im- 
pound your passport in the interest of 
general public’under ‘S. 10 (3) {c) of the 
‘Passports Act, 1967.. It has further Teen 
decided by the Government in the mte- 
west of general public not to furnish 
you a copy of statement of reasons for 
making such orders as provided for un- 
der S. 10 (5) of the Passports Act, 1957.” 
“450. The petitioner submitted -hat 
the order is without jurisdiction and 
‘notin the interests of general puie.’ 
The validity of the order: was chall=ng- 
ed on various grounds. It was submzted 
that there was contravention of Art 14 
of the Constitution, that. principles of 
natural justice were violated; that no 
opportunity of hearing as implied in 
S. 10 (8) .of the Act -was giyen and chat 
the withholding of the reasons for the 
order under §..10 (5) is not -justifie: in 
Jaw. On July .8, 1977 - the. petitizner 
prayed for an ex.parte ad interim order 
staying the operation of the order of 
the respondents, dated July -2, 1977 and 


for making the order of . stay - absclute ` 


after hearing the.responednts. On be- 
half of the. Union of India, Sbri N. K. 
Ghose, LF.S., Director (P... V.) Minstry 


savit that on May 1l, 1977, the Minister 
of External Affairs approved.. the . im- 
-pounding of the passport of 11 persons 
and on May 49, 1977 an order was pass- 
ed by the Minister. impounding the 
‘passports of 8 persons out of 1l. persons, 
that on July. 1, 1977 the authorities zon- 
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cerned informed the Ministry of Exter- 
nai Affairs that the petitioner and her 
husband had arrived at Bombay on the 
afternoon:-ef July 1, 1977 and that in- 
formation had '`been received that there 
was likelihood of the petitioner leaving 
the country. The authorities contacted 
the Ministry,of External Affairs and the 
Minister. after going through -the rele- 
want papers approved the impounding of 
the passport of the petitioner on the 
evening of July..1, 1977 in. the interests 
of general publie under S. 10 (3) (c) of 
the Passports Act, 1967. On July 2, 1977 
Regional Transport Officer on instruc- 
tions from the Goyernment of India in- 
formed the petitioner about the Central 
Government’s. decision to impound her 
passport in- public interest and request- 
ed her to surrender her passport. In 
the counter-affidavit various allegations 
made in the petition were denied and 
it was stated that the order was perfect~ 
ly justified and that the petition is with- 
out merits and should be dismissed. The 
rejoinder. affidavit was filed by the peti- 
tioner on July 16, 1977. . 

151. An application Civil Mise. Peti- 
tion No. 6210 of 1977 was filed ‘by the 
petitioner for leave to urge . additional 
grounds in support of the writ petition 
and a counter to this application was 
filed .on behalf of the Ministry of Ex- 
ternal Affeirs on August 18, 1977. 

152, A petition by Adil Shahryar 
was filed seeking permission to inter- 
vene in the writ petition and it was 
ordered by this Court. During the hear- 
ing of the writ petition, Government 
produced the order disclosing the rea~ 
sons for impounding the passport, ‘The 
reasons given- are that it was appre~ 
hended that the petitioner was attempt- 
ing or was likely to attempt to leave the 
country and. thereby hamper the func- 
tioning of the Commissions of Inquiry. 
According to:the Government, the peti- 
tioner being the wife of Shri Sanjay 
Gandhi, there. was likelihood of the pe- 
titioner being questioned regarding 
some aspects of the «Commission. In the 
counter-affidavit it was further alleged 
that there was good..déeal.. of : evidence 
abroad and. it..wouldi.be unrealistic to ` 
oyer-look. the - possibility of tampering 
with it or making it unavailable tọ the 
Commission which. can be done. mor® 
easily and effectively when an interest- 
ed. person is abroad.. So ‘far..as this alle- 
gation was concerned as it was not taken 
into: account in: passing the order it was 
given up during the hearing of the writ 
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petition. The only ground on which the 
petitioner’s passport was impounded was 
that she was likely to be examined by 
the Commission of Inquiry and her pre- 
sence was necessary in India, 

153. Several questions of law weré 
raised. It was submitted that the peti- 
tioner was a journalist by profession 
and that she intended to proceed to 
West Germany in connection with her 
_ professional duties, as a journalist and 

that by denying her the passport not 
only was her right to travel abroad deni- 
ed but her fundamental rights guaran- 
teed under Art. 19 (1) were infringed. 


The contention was that before an order. 


passed under Art. 21-of the Constitution 
could be valid, it should not only satisfy 
the requirements of that article, namely 
` that the order should be according to 
-the procedure estabilshed by law, but 
also should not in any way infringe on 
_ her fundamental rights guaranteed un~ 
der Art. 19 (1). In other words, the sub- 
mission was that the right to personal 
liberty cannot be deprived without satis- 
fying the requirements of not only 
Art. 21, but also Art. 19. In addition the 
provisions of S. 10 (3) (c) were challeng- 
ed as being ultra vires of the powers of 
the legislature and that in any event 
the order vitiated by the petitioner not 
‘having been given. an opportunity of be- 
ing heard before the impugned order 
was passed. It was contended that the 
fundamental rights guaranteed under 
Art. 19 (1) particularly the right of 
freedom of speech and the right to prac- 
tise profession were available to Indian 
citizens not only within the territory of 
India but also beyond the Indian terri- 
tory and by preventing the petitioner 
from travelling abroad her right te 
freedom of speech and right to practice 
profession outside the country were also 
infringed. The plea is that the funda- 
mental rights guaranteed under Art. 19 
are available not only within territory 


of India but outside the territory of- 


India as well. 

154. The question that arises for con- 
sideration is whether the Fundamental 
Rights eonferred’ under Part IJ and 
` particularly the rights 
Article -19 are available beyond the ter- 
ritory of India.. The rights . conferred 
under Article 19 (1) (a). (b) (c), (£) and 
(g) are, ` S l i 

(a) freedom of speech and. expres~ 
sion; _ f 


(b) to assemble peaceably and without ` ch > „€ 
- eon ps Tta ae abridges ‘the rights conferred by - Part 


arms; 0o" 


conferred under- tency, be void. What are 
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{c) to form: associations or unions; - 
x x x Xs x x 
(f) to acquire. hold and dispose of pro- 
perty; and 
{g) to practise any profession, or te 
carry on any occupation, trade or busi- - 
ness; i 
The rights conferred under Article 19 
(1) (d) and (e) being limited.in their opera- 
tion to the territory of ‘India the ques- 
tion of their extra-territorial application 
does not arise, ; i 


155. .In order to decide this question, 
I may consider the various provisions 
of the Constitution, which throw some 
light on this point. The Preamble to the 
Constitution provides that the people of 
India have solemnly resolved to consti- 
tute India into a Sovereign Socialist 
Secular Democratic Republic and to 
secure to all its citizens: i 

Justice, social, economic and political; 
Liberty of thought, expression, belief 
faith and worship; Equality ef status 
and of opportunity; 
and to promote among them all Frater- 
nity assuring the dignity of the indivi- 
dual and the unity of the nation. 
By the Preamble, India is constituted as a 


. Democratic republic and ‘its zitizens s€- 


cured' certain rights. While a reading of 
the Preamble would indicate that the arti- 
cles are applicable within the territory 
of India the question arises whether they 


are available beyond the territorial 
limits of India, 
156. Article 12 of the Constitution 


defines “the State” as including the 
Government and Parliament of India and 
the Government and the Legislature of: 
each of the States. and all lozal or other 
authorities within the territory of India 
or under the control of the Government 
of India. Art. 13 provides thet laws that 
are inconsistent with cr in derogation of 
Fundamental Rights are to that extent 
void. Article 13 (1) provides that all 
laws in force in the territory of India 
immediately before the commencement of 
this Constitution, in co far as they are 
inconsistent with the provisions of Part 
III shall, to the extent of such inconsis- 
the laws in 
force in the territory of India immedia- 
tely before the commencemsnt of the 
Constitution that are referred to in the 
Article will have to ke looked into. Be- 
fore that Article 13 (2) may be noticed ` 
which provides that the State shall. not 
make any law: which takes: away, or - 
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HI, and any law made in contravention 
of this clause shall, to the extent of th= 


contravention, be void. The word “law” : 


in the Article is defined as: 

(a) “law includes any Ordinance, order 
bye-law, rule, regulation, notificatior 
custom or usage having in the territory 
of India the force of law; and 

(b) “Jaws in force” includes laws pass- 
ed or made by a Legislature or othe 
competent authority in the territory a 


India before the commencemént™ of_th-> 


Constitution and not previously repealed, 
notwithstanding that any such law © 
any part thereof may not be then ža 
operation either at all or in particular 
areas. 

While the applicability of the custom 
and usage is. restricted to the territory 
of India “law” may have an extra-ter- 
ritorial application. 

157. In distributing the legislativ? 
powers between the Union and the States 
Article 248. provides that Parliamemt 
may make laws for the whole or ary 
part of the térritory of India and t 
Legislature of a State may make laws 
for the whole or any part of the Stat=. 
Article 245 (2) provides that no law 
made by Parliament shall be deemed 1? 
be invalid on the ground that it woui 
have extra-territorial operation, This 
article makes it clear that a State law 
cannot have any extra-territorial opere- 
tion while that of the Parliament can havs. 
The Parliament has undoubted power -d 
enact law having exira-territorial appl 
cation. In England S. 3 of the Statute af 
Westminster, 1931 (22 Geo, V. C. 4) pre- 
vides; 

“It is hereby declared and enacted 
that the Parliament of a Dominion has 
full power to make laws-having extra- 
territorial operation.” 

But in determining whether the prov 
sions of a Constitution or a statute hara 


extra-territorial application certain prim- - 


ciples are laid down, Maxwell on Tha 
Interpretation of Statutes, 
tion, at p. 169, while dealing with ths 
territorial application of British legisla- 
tion has stated: 

“It has been said by the Judicia 
Committee of the Privy Council tha:: 
‘An Act of the Imperial Parliament te- 
day, unless it provides otherwise, ar- 
plies to the whole of the United Kine 
dom and to nothing outside the United 
Kingdom: not even to. the Chann=l 


Islands or the Isle of Man.. let. alone: 2. 


a remote- overseas .colony. or possession.” ™? 


Twelfth Ede. 


Maneka Gandhi v, Union of India (Kailasam J.) [Prs. 157-160] S.C: 669: 


Lord Denning M. R. has said that : the 
general rule is “that an Act of Parlia- 
ment only applies to transactions within - 
the United Kingdom and not to transac- 


tions outside.” These two extracts are 
from two decisions Att.-Gen. for Al- 
berta v. Huggard Assets, Ltd, (1953) 


AC 420 and C. E, B. Draper & Son, -~ 
Ltd. v. Edward Turner & Son,— Lid. 
(1964) 3 All ER 148 at. fp 150: : Mar- 
well comments on the above passages 
thus. “These-statements, however, per- 
haps oversimplify the position,” The de- 
cisions cited will be referred to in due 
course, 


158. . Craies on Statute Law (Sixth 
Ed.) at p. 447 states that "...... an Act 
of the legislature will bind the subjects 
of this realm, both within the kingdom 
and without. if such is its intention. But 
whether any particular Act of Parlia- 
ment purports to bind British subjects 


~ 


abroad will always depend’ upon the in- ` 


tention of the legislature, which must 
be gathered irom the language of the 
Act in question.” Dicey in his Introduc- 


tion to the Study of the Law of the.—-—~ 


Constitution (1964 Ed.) at page liii-states 
the position thus: “Parliaifient normally 
restricts the operation of legislation to 
its own .territéries, British ships wher- 
ever they may be being included in the 
ambit of territory. — Parliament does 
on occasions, however, pass legislation 
controlling the activities of its own citi- 
zens when they are abroad.” Salmond in 
his book on Jurisprudence (Twelfth Ed.) 
distinguishes between the territorial en- 
forcement of law and the territoriality. 
of law itself. At p. 11 the author states: 
“Since territoriality is not a logically 
necessary part of the idea of law, a sys- 
tem of law is readily conceivable, the 
application of which is limited and de- 
termined not by reference to territorial 
considerations, but by reference to the 
personal qualifications of the individuals 
over whom jurisdiction is exercised.” 
According to the text-books (above re- 
ferred to, the position is that a law is 
normally applicable within the territory, 
‘but can be made applicable to its citi- 
zens wherever they may. be, Whether 
such extra-territorial applicability is in- 
tended or not will have to be looked 
for in the legislation. 


158. I will now refer to the decisions 
of courts on this subject. 

160. In Niboyet: v. Niboyet (1878) 48- 
LJP 1, (at: p. -10) - the- . Court of Appeal 
stated: “Itis true -that..the. words of the 


a 


670 S.C. [Prs. 160-161] Maneka Geħdhi v. Union of India (Kailasam IJ 


statute are general, - but general words 
in a statute have never, so far as-I am 
aware, been interpreted so as to extend 
the action of the statute -beyond. the 
territorial authority of the Legislature. 
All criminal -statutes are in their terms 
general; but they apply only: to offences 
sommitted within the territory or by 
British’ subjects, When the Legislature 
intends the statute to apply beyond ` the 
ordinary territoriat authority ‘of the 


country, it-so states expressiy in the-sta-__ 


tute, as in the Merchant Shipping Acts, 
and in some. of the Admiralty Acts.” In 
the Queen v. Jameson (1896) 2 QB 425 
(at p. 430), the Chief Justice Lord Russel 
stated the position thus: “It may be said 
generally that tne area within which. a 
statute is to operate, and the persons 
against whom it is to operate, are to be 
` gathered from the language and pur- 
view of the particular statute. In Cooke 
v. The Charles A. Vogeler Company 
(1901) AC 102 (at. p, 107), the House of 
Lords in dealing, with the jurisdiction of 
the Court of Bankruptcy observed, that 
_ “English legislation is primarily terri- 
‘torial and it is no departure from that 
principle “fo gav that a foreigner coming 
to this e and trading here, and 
here committing an act of bankruptcy, 
is subject to our laws and to all the in- 
cidents which those laws. enact in- such 
& case; while ke is here, while he™` is 
trading, even if not actually domiciled,~ 
he is liable to be made a bankrupt like 
a native citizen... . It is limited in its 
terms to England;- “and I think it would 
be impossible to suppose that if the Le- 
gislature had intended so broad a 
jurisdiction as is contended for here, it 
would not have .conferred it by express 
enactment.”’. 

In Tomalin v., S. Pearson & Son Limit- 
ed (1909). 2 KB 61 the Court of Appeal 


dealing with the application of the 
Workmen’s Compensation Act, . 1906, 
quoted. with approval a passage from 


Maxwell on [Interpretation of Statutes 
at p. 213 wherein it was. stated: 

In. the absence of an intention clear- 
ly expressed or to be inferred. from its 
language, or from the object or subject- 
matter or history of the enactment, the 
presumption is that Parliament does not 
design its statutes to operate beyond the 
territorial limits of the United King- 
dom” rah 
The lew that is applicable in the United 
Kingdom is fairly summed up in fhe 
above passage. ` The” presumption is that 
the statute is‘ not intended to operate 
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beyond the territorial limits- unless a 


: contrary intention is expressed or could 


be ‘inferred from its language. The deci~ 
sion of the Privy. Council in Attorney- 
General for Alberta v, Huggard Assets 
Ltd, (1953) AC 420, has already: been 
referred to as a quotation from Max- 
well’s Interpretation of Statutes, The 
Privy Council in that case held that 


“An Act of the Imperial Parliament 
today, unless 3¢ provides otherwise, ap- 
‘plies to the whole of -the United King- 
dom ard to nothing outside the © United 
Kingdom not even to the Channel Is- 
lands or the Isle of Man, Jef alone to a 
remote overseas colony or possession.” 
The Court of Appeal in a later decision 
reported in (1964) 3 All ER 148 (C. E.B., 
Draper & Son Ltd. v, Edward Turner & 
Son Ltd.) approved of the proposition 
laid down in Attorney General. for Al- 
berta: v. Huggard Assets Ltd., observing 
“Prima facie an Act of the United King- 
dom Parliament, unless it provides 
otherwise. applies to the whole of the 
United Kingdom and to nothing outside 
the United Kingdom.” 


161. The cases cecided by the Fede- 
ral Court and the Supreme Court. of 
India may be taken note of, Dealing 
with the extra-territorial application of 
the provisions of the Income-tax Act, 
the Federal Court in Governor-General 
-in Council v. Raleigh Investment’ Co. 
Lid. (AIR 1944 FC 51), after finding that 
there was no territorial operation of the 
Act observed that if thefe was any 
extra-territorial oreration it. is within 
the legislative powers given to the In- 
dian Legislature by , the Constitution.. 
Act. After discussing the case-law on 
the subject at p. 62 regarding the mak- 
ing of laws for the whole or any part 
of British India on topics in Lists I and 
TI of Sch. 7 and holding that the Fede- 
ral Legislature's. powers for extra-terri- - 
torial legislation is not limited to the 
cases specified in clauses (a) to (e) of 
sub-sec. (2) of S. 99 of the Government 
of India Act, 1935, concluded by stating 
that the axtent, if any, of extra-territo- 
tial operation which is to be found in 
the impugned provisions is within the 
legislative powers given to the ‘Indian 
Legislature by the ‘Constitution Act. 
Again in Wallace Brothers & Co. Ltd, 
v, Commissioner of Incomé=tax. ‘Bombay, 
Sind and Baluchistan, 1945°FCR 65: 
(AIR 1945 FC 9), the Federal Court held 
that there was no element of extra-terri-~ 
toriality ` in ‘the impugned provisions of 
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the Indian Income-tax Act, and. even Ë 
the provisions were 
extra-teritorial in their effect, that wes 
not a ground for holding them to be 
ultra vires the Indian Legislature I 


Mohammad Meohy-ud-Din v. The King 
Emperor, 1946 FCR 94:(AIR 1946 F- 
27), the Federal Court was- considering 


the validity of the Indian . Army Ac 
1911. In this case a person who was no: 
a British subject but had accepted a 
commission in the Indian “Army, we 
arraigned before a court-martial for’ triad 
for offences alleged to have been com- 
mitted by him outside British India. 3 
was held that S. 41 of the Indian Arm” 
Act, 1911, conferred jurisdiction on tk? 


court-martial to : try non-Britisa 
subjects for : offences committed..7 
them beyond British India. Ona 
construction of Section 43 of the Act 


the Court held that the court-martial 
has powers “over all the native officers 
and soldiers in the said military servic? 
to whatever Presidency such officers ard 
soldiers may belong or wheresoever they 
may be serving”. Repelling the contem- 
tion that- there - was°a  presumptia 
against construing even general words 
in an Act of Parliament as: intended i> 
have extra-territorial ‘effect or authoris 
ing extra-territorial legislation the Couct 
observed : 


“The passages relied on in this cow- 
nection from Maxwell’s Interpretation ef 
Statutes do not go the length nécessar7 
for the appellant’s case. It is true that 
every statute is- to be so interpreted 59 
far as its language admits, as not to be 
inconsistent with the comity of natiozs 
or with the established rules of Inte> 
national Law. Whatever may be the ruiz 
of International Law as regards: tke 
ordinary citizen, we have not been r= 
ferred to any rule of International Law 
or principle of the comity of natioms 
which is inconsistent with a State exe=- 
cising disciplirary control over its owa 
armed forces, when those forces are op=- 
rating outside its territorial limits.” 
The law as laid down by the Courts may 
now be summarised, Parliament normally 
restricts ‘the operation of the legislatics 
to its own territories. Parliament may 
pass legislation controlling the activitizs 
of the citizens abroad, An intention 2 
have extra-territorial operation shouid 
be expressed or necessarily implied from 
the language ofthe’ Statute. The Statuce 
should be so interpreted as not to Ee 
inconsistent: with the:comity of. nations 


in any measur= - 
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or with-the established rules of inter- 
national law, oS 
- 162. . It is now necessary to examine 
the various articles of: Part III of the 
Constitution to find out whether any in- 
tention is expressed to make any of the 
rights available extra-territorially. The 
application of Art. 14 is expressly limit- 
ed -to the territory of India as. it lays 
down that “The State shall not deny ‘to 
any person equality before the law or 
the equal protection of the laws within 
the territory of India”. Article 15 relates 
to prohibition of discrimination on 
grounds of religion, race, caste, sex or 
place of birth, and Art, 16 deals with 
equality of opportunity in matters of 
public employment, By their very na- 
ture the two Articles are confined to 
the territory of India. So also Arts. 17 
and 18 which deal with abolition of un- , 
touchability and abolition of titles. Be- 
fore dealing with Arts. 19 and 21 with 
which we are now concerned the other 
articles may be referred to in brief. 
Articles 20 and 22 can have only terri- 
torial application, Articles 23 and 24 
which relate to right against exploitation 
and Articles 25 to 28 which relate to 
freedom of conscience and: free profes- 
sion, practice and propagation of reli- 
gion etc. prima facie are applicable only 
to the territory of India. At. any rate 
there is no intention in these Articles 
indicating extra-territorial application. 
So also Arts. 29 and 30 which deal with 
cultural and educational rights are ap- 
plicable only . within the territory of 
India. Article 31 does not expressly or 
impliedly have any extra-territorial ap- 
plication. In this background it will have 
to be examined whether any express or 
implied intention of extra-territorial ap- 
plicability is discernible in Arts, 19: 
and 21, ` . 

163. Article 19 (1) (a) declares the 
right to freedom of speech and expres- 
sion. While it is possible that this right 
may have. extra-territorial application, it 
is not likely that the framers of the Con- 
stitution. intended the right to assemble 
peaceably and without arms or to form 
associations or -unions, or to acquire, hold 
and. dispose’ of property or to practise 
any profession, or to carry on any oc- 
cupation, trade or business, to have any 
extraterritorial application, for such 
rights could not be enforced by the State 
outside the -Indian territory. The rights 
conferred under Art.. 19 are fundamen- 
tal rights and Arts. 32.and 226. provide 
that these rights are .guaranteed.and! cam 
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be enforced by the aggrieved person by 
approaching the Supreme Court or the 
High Courts, Admittedly, the- rights enu- 


merated in Art. 19 (1) (a), (b); 9, €- 


and (g) cannot be enforced by the State 
end in the circumstances there is a pre- 
sumption that the Constitution-makers 
. would have intended to guarantee. any 

tight which the State cannot enforce 
and would have made a provision gua- 
ranteeing the rights and securing them 
by recourse to the Supreme Court and 
the High Courts. 

164.- The restriction of the right to 
move freély throughout the territory of 
India and the right to reside and stay 
in any part of the territory of India is 
strongly relied upon as indicating that 
in the absence of such restrictions the 
other rights arə not confined to the ter- 
' ritory of India. The provisions in Arti- 
cle 19 (1) (d) and (e) ie, the right to 
move freely throughout the territory of 
. India and to reside and settle in any part 
of the territory of India have historical 
‘significance. In A. K. Gopalan v. The 

State of Madras (AIR 1950 SC 27), 
Kania C. J. said that in the right “to 
move freely throughout the territory of 
India” the emphasis was not on the free 
movement but on the’ right to move 
freely throughout the territory of India. 
The ‘intention was to avoid any restric- 
tion being placed by the States hamper- 
ing free movement throughout the terri- 
tory of India. [t is a historical fact that 
there were rivalries between the various 
States and the imposition of restraint on 
movement from State to State by some 
States was not beyond possibility. In 
the two clauses 19 (1) (d) and (e) the 
right “to move freely throughout the 
territory of India” and “tg reside and 
settle in any part of the territory of 
India” the ‘territory of India’ is men- 
tioned with the purpose of preventing 
the States from imposing any restraint. 
From the fact that the words ‘territory 
of India’ are found in these two clauses 
the contention that the other freedoms 
are not limited to the terriory of India 
for their operation cannot be accepted. 
In Virendra v, The State of Punjab, 
1958 SCR 308: (AIR 1957 SC 896), S. R. 
Das, C. J., who spoke on behalf of the 
Constitution Bench stated: “The . point 
to be kept in view is that several rights 
of freedom guaranteed to the citizens by 

Art. 19 (1) are exercisable by them 
throughout and in all parts of the terri- 
tory of India”. The view that the rights 
under Art..19 (1) are exercisable in ‘the 
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territory of India has not been discus- 
sed. Far from Art. 19 (1) expressing any 


‘intention expressly or impliedly of extra- 


territorial operation the context would 
indicate that its application is intended to 
be only territorial. The right under Arti-. 
cle 19 (1) (b) and (c) to assemble peace- 
ably and without arms and to form asso- 
ciations or unions could not have been in- 
tended to have any extra-territorial ap-: 
plication as it will not bè in accordance 
with the accepted principles of interna- 
tional law. As the rights under Art. 19 (1) 
(b) and (c) cannot be enforced - outside 
India the inference is that no extra-ter- 
ritorial application was intended. So 
also regarding the rights conferred un- . 
der Arts. 19 (1) (f) and (g) i. e. to acquire, 
hold .and dispose cf property; and to 
practise any profession, or to carry on 
any occupation, trade or business, would 
not have been intended to be applicable 
outside India. 


165. It was submitted that when the 
Constitution was framed the founding 
fathers were influenced by the United 
Nations’ Universal Declaration of Human 
Rights which was made in December, 
1948 and they thought it fit to make the 
fundamental rights available to the In- , 
dian citizens throughout the world. The. 
history of the conception of ~- human 
tights may be shortly traced. The main 
task of the. Humar Rights’ Commission 
which was set up by the United Nations 
was to draw an International Bill of 
Rights. The Commission split this task 
into two documents: a short declaration 
of principles and an elaborate treaty or 
covenant enforcing those principles so 
far as practicable. The Universal Decla- 
ration of Human Rights was not intend- | 
ed to be binding as law but to present 
the main ideals of human rights and 
freedoms in order to inspire everybody, 
whether in or out of governments, to 
work for their progressive realization. 
The Commission finished the Declaration 
and it was promulgated by the U.N. As- 
sembly on December 10, 1948. The dis- 
cussion about the Draft Indian Consti- 
tution took place between February and 
Qctober, 1948 and the Articles relating to 
the Fundamental Rights were discussed 
in October, 1948, i.e. before the Univer- 
sal Declaration-of Human Rights was 
promulgated by the U.N., Assembly oq 
December 10, 1948. It is most unlikely 
that before the Declaration of. Human 
Rights was promulgated the framers of 
the Indian Constitution decided to de- 
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clare that the Fundamental Rights ecn- 
ferred on the citizens. would have 
plication even outside India, The Univer- 


sal Declaration of Human Rights was’. 


not binding as law but was only a picas 
hope for achieving a common- standard 
for all peoples and all nations. Article -13 
-of the Declaration which is material or 
our discussion runs as follows: 


’ Paragraph 1. Everyone has the rigat 
to freedom of movement and residerze 
within the borders of each State. — 

` Paragraph 2. Everyone has the right 
to leave any country, including his ovn, 
and to return to his country. ` 
Paragraph 1 restricts the right of mor2- 
ment and residence specifically witléin 
the borders of the country. The .secoad 
paragraph aims at securing the right to 
leave any country including his own and 
to return to his country.. The Declara- 
tion at that stage did not have any ic2a 
of conferring on the citizens of any cotn- 
try right of movement beyond borders 
of the State or to freedom of speech or 
right to assemble outside the country sf 
origin. Even in the. American Constita- 
tion there is no mention of right to fre2- 
dom of speech or expression as being 
available outside America. Regarding the 
. right of movement within the borders 3f 
the State it is not mentioned as one 2f 
the freedoms guaranteed in the Amei- 
can .Constitution but everyone in the 
country takes it for granted that oe 
can roam at will throughout the Unit=d 
States. i 


_ 166. The right of a citizen to leave 
any country and to return to his coun- 
try is recognised in the United States. 
While there is no restriction on t2€ 
citizen to return to his own country tze 
Government of the United States dees 
place certain restrictions for leaving tze 
country, such as obtaining of the pass- 
ports etc. Even the right to travel ow- 
side the United States is not unrestricted. 
A passport is a request by the Gover=- 
ment which grants it to a foreign Gov- 
ernment that the bearer of the passpe-t 
may pass safely and freely. The pass- 
port is considered as a licence for leav- 
ing a country and an exit permit rath=r 
than a letter of introduction. Even im 
America the State Department when it 
issues a passport specifies that they are 
not valid for travel to countries in which 
the. United States have no diplomate 
representation as the position of tke 
Government is that it will not facilitate 
overseas travél where it is- . unable. io 
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afford any protection to the traveller. 
The American public particularly the 
news reporters are claiming that they 
should -be allowed to travel wherever 
they wish if need be without their Gov- 
ernment’s assurance to protection. The 
right of the American citizen to travel 
abroad as narrateqd above shows that 
even the right to travel outside the 
country is not unfettered, 

167. In vain one looks to the Ameri- 
can law to find whether the citizens are 
granted any right of freedom of speech 
and expression beyond the territory of 
the United States. The First Amend- 
ment provides for freedom of speech 
and press along with freedom of reli- 
gion. Liberty of speech and liberty of 
press are substantially identical. They 
are freedom to utter words orally and 
freedom to write, print and circulate 
words. But this freedom of expression 
would be meaningless if people were 
not permitted to gather in groups to dis- 
cuss mutual problems and communicate . 
their feelings and opinions to govern- - 
mental officers. The First Amendment 
therefore provides that the people have 
the right to assemble peaceably and pe- 
tition the government for redress of 
grievances. The petition for redress can 
only be confined to the United States of 
America. In a recent address on Human 
Rights Warren Christopher, U. S. Deputy 
Secretary of State reproduced in Shan. 
October 1977, stated before the Ameri- 
can Bar Association in Chicago that the 
promotion of Human rights has become 
a fundamental tenet of the foreign. 
policy of the Carter Administration. In 
explaining the conception of human 
rights and its practice in America the 
Deputy Secretary stated that the efforts 
should be directed to the most funda- 
mental and important human rights all 
of which are internationally recognised 
in the Universal Declaration of Human 
Rights which the United Nations ap- 
proved in 1948, While emphasising the 
three categories of human rights (1) the 
right to be free from the governmental 
violation of the integrity of the person; 
(2) the right to fulfilment of such vital 
ne€ds as food, shelter, health care and 
education; and (3) the right to enjoy 
civil and political liberties, he ted 
that the freedom of thought, of religion, 
of assembly, of speech, of the press, free- 
dom of.movement within and outside 
one’s own country; freedom to take 
in government, were liberties which 
Americans enjoy. so fully, and too often 
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take for granted, are under assault in 
many places, It may be noted that while 
freedom of movement is referred to as 
both within and outside one’s own coun- 
try the other rights such as freedom of 
thought, of religion, of assembly, of 
speech, of press, are not stated to be 
available outside one’s own country. It 
is thus seen that except the right to 
movement outside one’s own country 
other rights are not available extra- 
territorially even in America. 


168. The fundamental rights under 
Art. 19 (1) of the Constitution are sub- 
ject to the restrictions that may be 
placed under Art. 19 (2) to (6) of the 
Constitution. The fundamental rights 
are not absolute but are subject to rea- 
sonable restrictions provided for in the 
Constitution itself, The restrictions im- 
posed are to be by operation of any 
existing Jaw or making of a law by the 
Legislature imposing reasonable restric- 
tions. The scheme of the Article, thus it 
while conferring fundamental rights on 
- the citizens is to see that such exercise 
does not affect the rights of other per- 
sons or affect the society in general. The 
law made under Art. 19 (2) to (6), im- 
poses restriction on the exercise of right 
of freedom of speech and expression, to 
assemble peaceably without arms ete. 
The restrictions thus imposed, normally 
would apply only within the territory of 
India unless the legislation expressly or 
by necessary implication provides for 
extra-territorial operation. In the Penal 
Code, under Secs. 3 and 4, the Act is 
made specifically applicable to crimes 
that are committed outside India by 
citizens of India, Neither in Art. 19 of 
the Constitution nor in any of the enact- 
ments restricting the rights under Arti- 
cle 19 (2) is there any provision express- 
ly or by necessary implication provid- 
ing for extra-territorial application. A 
citizen cannot enforce his fundamental 
rights outside the territory of India even 
if it is taken that such rights are avail- 
able outside the country. 


169. In the view that a citizen is not 
entitled to: the fundamental rights gua- 
ranteed under Art. 19 outside the terri- 
torial limits of India the contention of 
the learned counsel for the petitioner 
that by denying him the passport to tra- 
vel outside India, his fundamental rights 
like freedom of speech and expression, 
to assemible peaceably; to practice pro- 
fession or to carry on occupation, tradé 
or business are infringed, ‘cannot be ac 


cepted. The passport of the petitioner 
was impounded on the greund that her . 
presence in connection with the Inquiry 
Commission may be necessary and in 
the interest of public it was necessary 
to do so, The impugned order does not 
place any restrictions on the petitioner 
while she is away from India. Hence the 
question whether the State could impose 
such restraint does not arise in this case, 
As the contention was that by impound- 
ing the passport the petitioner’s funda- 
mental right of freedom cf speech ete. 
outside the country was infringed, it b€- 
came necessary to consider whether the 
citizen had any such right. 


170. It was strenuously contended 
that the Legislature by invoking’ powers 
under ‘Art. 21 cannot deprive the fun- 
damental rights guaranteed under Arti- 
cle 19 at any rate within the territory 
of India. It will now be considered whe- 
ther an Act passed under Art. 21 should 
also satisfy the requirements of Art. 19. 


171. The submission was that Art. 19 
applies to laws mada under Arts, 20, 21 
and 22 and the citizen is entitled. to chal- 
lenge the validity of an Act made under 
Art. 21 on the ground that. it. affects the 
rights secured to him under cl. (1) of 
Art. 19. Article 20: (1) provides that. no 
person shall be corivicted of any offence 
except for violation of a‘law in force at 
the time of the commission of the act 
charged as an offence, nor be subjected 
to a penalty greater than that which 
might have been inflicted under the law 
in force at the time of the commission 
of the offence. Article 22 deals with pro- 
tection egainst arrest and detention in 
certain cases, that is, in respect of pre~ 
ventive detention. | 


172, It has been decided by this 
Court in Gopalan’s case, 1950 SCR 88: 
(AIR 1950 SC 27) that in the case of 
punitive detention for offences under 
the Penal Code, it cannot be challeng- 
ed on the ground that it infringes.. the 
rights specified under Art. 19 (a) to 
(e) and (g) of the Constitution of India, 
Kania C. J, held (at p. 35 of AIR): 

“I£ there is a legislation directly at 
tempting to control a-citizen’s freedom 
of speech or expression, or his right to 
assemble peaceably and without arms 
ete; the question whether that legisla~ 
tion is saved by the relevant saving 
clause or Art, 19 will arise. If, how- 
ever, the legislation is not. cirectly im res~ 
pect of any of these subjects, but as a 
result ‘of the operation of other legislax 
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tion, for instance,- for punitive ‘er 
preventive detention, his right uncer 


any -of these sub-clauses is abridged tne 
question of the application of Article —9 
does not arise,” 

Fazal Ali J., 
‘the ‘majority view regarding the ap- 
plication of Article 19 to punitive če- 
tention observed as follows : — (at po. 
51, 52 of ATR) 

“The Indian Penal Code 
primarily ocr’ necessarily impœe 
restrictions on the freedom of 
movement ard it is not correct to s=y 
that it is a law imposing _ restrictions 
on the right to move freely. Its primary 


does mot 


object is to punish crime and not =0 
rtstrict movement) ......... But if it (tze 
punishment) consists in imprisonment 


there is a restriction on movement. Tis 
restraint is imposed not under a lew 
imposing restrictions on move- 
ment but under a law defining crime 
and making it punishable. The puhisa- 
ment is correlated directly with- tne 
violation of ‘some other person's right 
and not with the right of movemeat 
possessed by the offender himself. in 
my opinion, therefore, the Indimn 
Penal Code Coes not come within tze 
ambit of the word ‘aw’ imposim 
restrictions on the right to moze 
freely.” 

The learned Judge, Justice Fazal AH, 
took a different view regarding præ- 
‘ventive detention on the basis that it 
did not admit of a trial but tre 
order of ‘detention rested on an a> 
prehended “and not actual danger. R=- 
garding punitive detention, the dec.- 


sion of a Bench of five Judges in 
H. Saha v. State of West Bengal, 
(1975) 1 SCR 778: (AIR 1974 SZ 


2154) expressed the same view. Chif 
Justice Ray observed : (at p. 2157 xf 
ATR) : 
“It is not possible to think that a 
person who is detained will yet <e 
free to move or assemble or form 
association or unions or have the rigot 
to reside in any part of India or har2 
the freedom of speech or expression. 
Suppose a person is prosecuted of an 
offence of cheating and convicted after 
trial, it is not open to him to say 
that the imprisonment should be tez- 
ted with reference to Art. 19 for ks 
teasonableness. A law which attracts 
Article 19, therefore. must be such zs 
is capable of being tested to be rez 
sonable under euses (2) to 56) æ 
Article 19.” s n 


Maneka Gandhi v.. Union of Lidia (Kailasam J.) 


though he dissented fron 


Cc a: 
[Prs, 172-174] S.C. 575 


' In the case of punitive detention it 
‘will be open to the accused to reise 
all defences that are open to him in 
law, such as that there have been no 
violation of any law in force. Regard- 
ing punitive detention this Court in 
Saha case has held that as the Consti- 
tution ..has conferred rights under 
Art. 19 and also adopted the preven- 
tive detention to prevent the greater 
evil by imperilling security, the safaty 


of the State and the welfare’ of zhe 
nation, it is not possible to thnk 
that a person who is detained will yet 


be .free to move or assemble or form 
associations etc, 


173. Applying the same reasoning, it 
is contended on behalf of the State 
that when a person is deprived of his 
life or personal liberty in accordance 
with the procedure established by law, 
he cannot invoke to his aid any , of 
the rights guaranteed under Art. 19 of | 
the Constitution of India. Whether 
this contention cculd. be accepted or 
not will be examined with reference 
to the provisions of the Constitution 
and the decisions rendered by this Cotrt. - 


174, Articles 19°to 22 appear under 
the title “Right tc freedom,” Article 19 
confers freedoms on the citizens whereas 
Arts. 20 to 22 are not limited to citizens 
but apply to all persons. Article 19 does’ 
not deal with the right to life which is 
dealt with under Art. 21. While Arti- 
cle 19 provides for freedoms which a citi- 
zen is entitled to, Articles 20 to 22 ve- 
strain the State from doing cérain 
things. Though the right to life end 
personal liberty is not dealt with under 
Art. 19, as it is mentioned in Art. 21 
though in a negative form, the right to 
life and personal liberty is secured end 
the State can deprive it only according 
to the procedure established by law. 
While the rights guaranteed under Arti- 
ele 19 (1) aré subject to restrictions that 
may be placed by Article 19 (2) to t6), 
the right not be deprived of 
life and personal liberty is sub- 
ject to its deprivation by procedure 
established by law. The scope of the 
words “personal liberty” was consider- 
ed by Mukherjea, J. in Gopalan’s case 
(AIR 1950 SC 27). The learned Judge cb- 
served : 

: “Article 19 gives -a list of individual 
liberties and prescribes in the various 
clauses the restrictions that may be 
placed upon them by law so that they 
may not conflict with the public welfere 
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or general morality. On the other hand 
Articles 20, 21 and 22 are primarily 
concerned with penal enactments or 
other law under which personal safety 
or liberty of persons would be taker 
away in the interests of society and 
they set down the limits within which 
the State control should be exercisec. 
the rignt to the safety of one’s 
life and limbs and to enjoyment of 
personal liberty, in the sense of free- 
dom from physical restraint and coercion 


of any sort, are the inherent birth 
rights of aman. The essence of these 
rights consist in restraining others 


from interfering with them and hence 
they cannot be described in terms of 
“freedom” to do particular things ...’ 
The words “personal liberty” take their 
colour from the words “deprivation of 
life.” Jt means liberty of the person. 
that is freedom from personal res- 
traint. Article 21 is one of the Arti- 
cles along with Articles 20 and 22 
which deal with restraint on the per- 
son, According to Dicey: 


“The right to personal liberty as un- 
derstood in England means in sub- 
stance a persons’s right not to be sub- 
jected to imprisonment, arrest or other 
physical coercion in any manner that 
does not admit of legal justification.” 
.(Dicey’s Laws of Constitution 10th Edn. 
page 207). 


175. In the debates relating to the 


drafting of the Constitution, in Arti- 
cle 15 the word that was used wae 
` “liberty”. The framers of the Constitu- 
tion thought that the word “liberty” 
should be qualified by the in- 
sertion of the word “personal” before 
it for otherwise it might be construed 


very widely so as to include even the 
freedoms already dealt with under Arti- 
cles 19, 30 (which corresponds to Arti- 
cle 19 in the Constitution). The words 
"personal liberty” in Article 21 is 
therefore, confined to freedom from 
restraint of person and is diiferent 
` from other rights enumerated in Arti- 
cle 19 of the Constitution, : 


176. It is contended on behalf of 
the petitioner that after the decision of 
the Bank Nationalisation case (AIR 
1970 SC 364) and Bennett Coleman’s 
case (AIR 1973 SC 106) the view taker. 
earlier by the Supreme Court that in 
construing whether the. deprivation of 
personal liberty -is valid or not the en- 
quiry should only be confined to „the 
validity of the procedure prescribed 


without any reference io the rights 
conferred under Art. 19 (1) is no lon- 
ger good law. The decisions bearing 
on this question may now be examined. 


177. In Gopalan’s case (AIR 1958 
SC 27) it was held tha: Art. 1€ dealt 
with the rights of the citizens when he 
was free, and did not apply to a per- 
son who had ceased to be free and 
had been either under punitive or pre- 
ventive legislation. It was further held 
that Art. 19 only app-ied where a 
legislation directly hit the rights enu- 
merated in the Article and not where 
the loss of rights mentioned ir the 
Article was a result of the operation of 
legislation relating to punitive or pre- 
ventive detention. It was also stated 
by Justice Mukherjea that a law de- 
priving the personal liberty musi be a 
valid law which the legislature is com- 
petent to enact within fhe limits of 
the powers assigned to :t arid which 
does not transgress any of the Funda- 
mental Rights the Constitution lays 
down. The learned Judge explained 
that the reasonableness cf a law com- 
ing under Art. 21 could not be ques- 
tioned with reference t anything in 
Art. 19 though a law made under Arti- 
cle 21 must conform tc the require- 
ments of Articles 14 and 20. Ic can- 
not be said that it should conform to 
the requirements cf Aricle 19. The 
view, thus expressed in Gopalan’s case, 
was affirmed by the Supreme Court in 
Ram Singh v, State of Delhi, 1951 SCR 
451: (AIR 1951 SC 270) where it was 
held (at p. 272 of AIR): 


“Although personal libezzy has & con- 
tent sufficiently comprekensive to in- 
clude the freedoms enumerated in 
Art. 19 (1), and its depr-vation would 
result in the extinction of the those 
freedoms, the Constitution has treated 
these civil liberties as distinct from 
fundamental rights and made separate 
provisions in Art. 19 and Arts. £1 and 
22 as to the limitations and conditions 
subject to which alone they could be 
taken away or abridged ......... Tae in- 
terpretation of these Artizles and their 
correlation was elaborately dealt with 
by the full court in Gozalan’s case. 
Approving the interpretation o= the 
Articles in Gopalan’s case it was held 
that law which authoris2s deprivation 
of personal liberty did aot fall with- 
in the purview of Art. 19 ard its 
validity was not to be judged by the 
criteria indicated in that’ Article but 
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depended on its compliance with the re- 
quirements of Arts. 21 to 22. - 
178. This view was again affirmed 


in State of Bihar v. Kameshwar 
Singh, 1952 SCR 889: (AIR 1952 SC 
252) where Das, J. in approving th= 


law laid down in Gopalan’s case (ATE 
1950 SC 27) observed as follows (at p 
290 of AIR 1952 SC): 

““As I explained in Goplan’s case ant 
again in Chiranjit Lal’s case 1950 SCR 
869: (ATR 1951 SC 41) our Constitutio— 
protects the freedom of the citizen b7 
Article 19 (1) (a) to (e) and (g) bul 
empowers the State, even while thos= 
freedoms last, to impose reasonable res- 
trictions on them in the interest of th= 
State or of public order or morality 
or of the general public as mentionez 
in clauses (2) to (6) Further, th= 
moment even this regulated freedom Cc 
the individual becomes incompatibl= 
with and threatens the freedom of th= 
community the State is given power by 
Article 21, to deprive the individual ol 
his life and personal liberty in accord- 
ance with procedure established by law 


subject of course, to the provisior= 
of Art, 22. f l 
179. In Express Newspapers (P) Lte 


v. The Union of India (AIR 1958 SC 
578) the test laid down was that ther= 
must` be a direct or inevitable cons- 
quence of the mêeasures enacted in th= 


impugned Act, it would not be possibi ' 


to strike down the legislation as havins 
that effect and operation, A possib 
eventuality of this type would not neces- 
sarily be the consequence which coul 
be in the contemplation of the Legisl- 
ture while enacting a measure of this 
type for the benefit of the workmex 
concerned, The test, thus applied, 3 
whether the consequence were “direc 
and inevitable”? 

180. In Hamdard Dawakhana (Wak=) 
Lal Kuan v, Union of India, (1960) = 
SCR 671 (at p. 691): (AIR 1960 SC 554! 
after citing with approval the case c= 
Ram Singh, (AIR 1951 SC 270) and Ex- 
press Newspapers case, AIR 1958 SC 5% 
it was observed; 

“It is not the form or incidental ir- 
fringement that determines the constitu- 
tionality of a statute in a reference t» 
the rights guaranteed in Art. 19 (1) biG 
the reality and the substance .......... 
Viewed in this way, it does not selec 
any of the elements or attributes <2 
freedom of speech falling within Art 
cle 19 (4) (a) of the Constitution,” 


Maneka Gandhi y. Union of India (Kailasam J.) 


. considering ` 
ban on advertisement would affect the 


-of Fazal Ali, J., 


[Prs, 277-183] S.C. 677 l 


Reality and substance test was laid- 
down in this case while approving of 
the earlier decisions when the court was 
the question whether the 


rights conferred under Art. 19 (1) (a). 

181. The correctness of the view as 
laid down in Gopalan’s case, (AIR 1950- 
SC 27) and affirmed in Ram Singh’s 
case, (AIR 1951 SC 270) was doubted 
by Subba Rao, J., in Keochuni v. The 
State of Madras, (1960) 3 SCR 887: 
(AIR 1960 SC 1080). The learned Judge 
after referring to the dissenting view 
in Gopalan’s case re- 
jecting the plea that a law under Arti- 
ele 21 shall not infringe Art. 19 (1) ob- 
served : 

“The question being integra with the 
dissenting view- expressed by Fazal Ali, 
J., we are bound by this judgment.” 

182, Reliance was placed by tha 
learned counsel for the petitioner on 
the decision by this court in Sakal 
Papers (P) Ltd. v. The Union 
of India, (ATR 1962 SC 305). The learn- 
ed counsel referred to the passage at 
page 560-A Part I where it was held 
that “the correct approach in such cases 
should be to enquire as to what in sub- 
stance is the loss or injury caused to a 
citizen and not merely what manner 
and method has been adopted by the 
State is placing the restriction and, 
therefore, the right to freedom of 
speech cannot be taken away with the 
object of taking away the business acti- 
vities of the citizen. Reference was 
also made to another passage at 867 . 
where it was held that the “legitimacy 
of the result intended to be achieved 
does not necessarily . imply that every. 
means to achieve it is permissible; for 
even if the end is desirable and per- 
missible the means employed must not 
transgress the limits laid down by the 
Constitution if they directly impinge on 
any of the fundamental rights guarante- 
ed by the Constitution. It is no answer 
when the constitutionality of the mea- 
sure is challenged that apart from the 


fundamental right infringed the .provi-- 
sion is otherwise legal, 
183. The above observations relied 


on by the learned counsel were made 
in a petition where the validity of 
Delhi Newspapers (Price and Page) 
Order, 1960 which fixed the maximum 
number of pages that might be publish- 
ed by a newspaper - according to the 
price charged was questioned. The 
order was challenged as contravening 
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Art. 19) (1) (al of the Constitution. The 
court. held that. the order was void as 
it. violated Art. 19) (1); (a) of the Consti- 
tutiom andl was: not saved by Article 19 
(2): The court. held that. the right ex- 
tended. not. merely to the method which 
is employed! to: circulate but also to the 
` volume of circulation, and the impugned 
Act and ender placed restraints on the 
latter aspect: of'the right. as the very 
object of! the Act was directly against 
circulation. and . thus. interfereé with 
the freedom: of speech and expression. 
“At page’ 866;,.. the Court observed: 
“The impugneq law , far from being 
one, which merely interferes with tke 
right. of freedem: of speech incidentally, 
does so directly though it seeks 
to achieve the end by purporting 
to regulate the business aspect of a 
NEWSPAPEL  nesreeneerseesee Such a 
course is not: permissible ang the courts 
must he ever vigilant: in guarding per 
haps: the most: precious of all the free- 
doms. guaranteed by our Constitution.” 
This: decision. does. not. help us. În re- 
solving the point at issue in this. case 
for the court: was: concerned with the 
questiom whether the right. of freedom 


ererese r 


of speech was directly affected by the 
impugned order: The impact of legis- 
latiom under Art. 21 om the rights 


guaranteed! under Art. 19 (1) was not ia 
issue im the case.. 

184. The twm eases which > were 
strongly relied: om by the learned cour- 
sel for the petitioner as having over- 
ruled the view of Gopalan’s case 
. (AIR 1950 SC. 27) as affirmed im Ram 
Singhis; case (ATR: 1951 SC 270) are Bans 
Nationalisation case (19701 3 SCR 530: 
(ATR. 1970} SC 564); and Bemnett. Coleman’s 
case (1973); 2 SCR 757 : (AIR. 1973: SC 106°. 

185. In Kharak Singhs case (1964) } 
SCR 332: (AIR: 1963 SC 1295) the 
majority took the view that the word 
‘liberty’ im Art. 21 is qualified by the 
word: ‘personal,’ andi there its conten 
isi narrower and the qualifying adjective 
. has beem employed: im order to avoid 
overlapping hetweem those elements: of 
incidents. of liherty like freedem of 


speech or freedom. of movement etc 
already dealt: with in Art. 19 (1) and 
the: liberty’ guaranteed: by Art. 21 and 
particularly im the context of the dif- 
ference between. the permissible res- 


traints: or restrictions which might be 
imposed: by sub-clauses (2) to (6) of 
the Article of the . several species oi 
liberty dealt with im several clauses, of 
Articla 19: (1) The minority view. .a3 


ALR 


expressed by Subba: Ric, J. is that if 
a. person's fundamental right under 


Art. 21 is infringed, the State can rely 
upon a law to sustain the action: but 
that cannot be a complete answer un- 
less the State laws satisty the test laid 
down in Article 19 (2) es far the at- 
tributes covered by Article 19 (1) are 
concerned. In other words, the State 
must satisfy that petitioners fundamen- 
tal rights are not infringed by show- 
ing that the law only imposes reasona~ 
ble restrictions within the meaning of 
Art. 19 (2) of tke Corstitution. The 
submission of the learned counsel for 
the petitioner is that the view as ex- 
pressed by Subba Rao, J. has been 
affirmed by the subsequent | decisions 
in the Bank Nationalisation case (1970) 
3 SCR 530: (AIR 1970 SC 564) and 
Bennett Coleman’s case (1973) 2 SCR 757: 
(AIR 1973 SC 106). 

186. On 19th July, 1969, the acting 
President promulgated an ordinance 
No. 8 of 196¢ transferring to and vest- 
ing the undertaking of 14 named com- 
mercial banks in the corresponding new 
bank under the ordinance. Subsequent- 
ly, the Parliament, enazted Banking - 
Companies (Acquisition cf Transfer of 
Undertaking) Act, 1969. The object of 
the Act was to provide for the acqui- 
sition and transfer of the undertak- . 
ings of certain banking companies in 
conformity with the national policy and 
objectives and for matters corrected 
therewith and incidental thereto. The 
petitioners before the Supreme Court 
who held shares in some of the named 
banks or had accounts current or fixed 
deposits in the banks challenged the 
validity of the enactment, In the peti- 
tions under Art. 32 of the Constitution 
the validity of the Ordinance’ and the 
Act was questioned on various grounds. 
I am concerned with ground No, 3 
which runs as follows: 

187. Article 19 (1) (f) and Art. 31 (2) 
are not mutuelly exclusive and the law 
providing for acquisition of property 
for public purpose could be tested for 
its| validity on the ground that it im- 
poses limitation on the right to property 
which were not reasonable; so tested, 
the provision of the Act transferring 
undertaking of the named banks and 
prohibiting practically from carrying 
banking business violates the guarantee 
under Art. 19 (1) (f) and (g). In deal- 
ing with this contention, the court held 
that Articles 19 (1) ( and Article 31 
(2) are-not mutually exclusive, The 
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court observed: that- ithe principle under- 


lying the opinion’ of the majo- 
rity in Gopalan’s case .was ex- 
tended to the protection of the 
freedom in respect of property and 


it wag held that Arts. 19 (1) (Ê) and 31 
(2) were mutually exclusive in their 
operation and that substantive provisions 
of law relating to acquisition of property 
were not liable to be challenged on the 
ground that it imposes unreasonable 
restrictions on the right to hold property. 
After mentioning the two divergent 
lines of authority, the court held that 
"the guarantee under Art. 31 (1) and (2) 
arises out of the limitations imposed on 
the authority of the State, by law, to 
take over the individual’s property. The 
true character of the limitation of the 
two provisions is not different. Clause 
(1) of Article 19 and Clauses (1) and (2) 
of Art. 31 are part. of the similar Arti- 
cle 19 (1) (£) enunciating the object 
specified and Articles 19 (1) and 31 deal 
with the limitation which may be 
placed by law subject to which the 
rights may be exercised, Formal com~ 
pliance with the conditions of Art. 31 
(2) is not sufficient to negative pro- 
tection of guarantee to the rights to 
property. The validity of law which au~ 
thorises deprivation of property and the 
law which authorises compulsory aequi- 
sition of the ‘property for a public pur- 
pose must be adjudged by the applica- 
tion of the same test. Acquisition must 
be under the authority of a law and 
‘the expression law means a law which 
fs within the competence of the legis~ 
lature and does not impair the guaran- 
tee of the rights in Part III, 


188. The learned counsel for the peti- 
tioner submitted that-on similar reason~ 
ing. it is necessary that an enactment 
under Art, 21 must also satisfy the re- 
quirements of Article 19 and should be 
by a law which is within the com- 
petence of the legislature and does not 
impair the guarantee of the rights in 
part IH including those conferred under 
Art. 19 of the Constitution of India. 
The important question that arises. for 
consideration is whether the decision 
in the Bank Nationalisation case has 
overruled the decision: of- Gopalan’s 
‘ease and is an authority for the propo- 
sition that an act of the legislature 
relating to deprivation of life and per~ 
sonal liberty should -also satisfy the 
other fundamental rights - guaranteed 
“under Art, 49 (1) of the - Constitution, 
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189. In order te determine what 
exactly is the Jaw that thas been laid 
down in Bank Nationalisation Case. 
(AIR 1970 SC 564) it is necessary to 
closely examine the decision particularly 
from pages 570° to 578 of 1970 (3) SCR: 
(at pp. of 593 to 597 of AIR a SC). 
After holding that: 


“Impairment of the tight of the ‘indi~ 
vidual and net the object of fhe ‘State 
in taking the impugned action, is the 
measure of protection, To concentrate 
merely on power of the State and ‘the 
object of the State action in exercising 
that power is therefore to ignore ‘the 
true intent of the Constitution.” 
the Court proceeded ‘to cbserve that “the 
conclusion in our judgment ‘is inevitable 


. that the validity of the State action must 


be adjudged in the light of ‘its operation 
upon. rights of. inividual and groups of 
individuals in all ‘their dimensions.” 

Having thus helą the Court proceed 
to state: i 


“But this Court has held in:some' 
cases to be presently noticed that Art. 
19 (1) (£) and Art, 31- (2) are mutually. 
exclusive,” 


It is necessary at this stage to em* 
phasize that the Court was only consi~ 
dering the decisions that ‘took ‘the wiew 
that Arts. 19 (1) @ and 31 (2) were 
mutually exclusive, After referring to 
passages in A, K. Gopalan’s case (ATR 
1950 SC 27) at pages 571 to 573 ‘noted. 
at page 574 (of (£970) 3 SCR): (at pp, 


593 to 595 of ATR 1970 SO) 

“The view expressed in A, K. Go- 
palan’s case was reaffirmed in ‘Ram 
Singh ~v. State of ‘Delhi, 
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SCR 451: (AIR 1951 SC 270): . 
Having thus dealt with the passages in the 
judgment in Gopalan’s case the court pro= 
ceeded to consider its. effect and ob- 
served that the principle ‘underlying 
the judgment of the majority was ex- 
tended to the protection of freedom in 
respect of property and it was held 
that Article- 19 (1) (£) and Art. 31 
(2) were mutually exclusive in their 
operation. While : observations in judg- 
ment of Gopalan’s case as regards 
the application of Art. 19 (1) (f) in 
relation to Art, 21 were not referred 
to, the Court proceeded to deal with 
the correctness of the principle in Go- 
palan’s case being extended. to the pro~ 
tection of the freedom in respect -of pro~ 
perty. -In A K, Gopalan’s case (AIR 
1950: SC .27) (supra) Das, Ja. noted that 
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if the capacity to exercise. the right 
to property was lost, because of law- 
ful compulsory acquisition of the 
subject of that right, the owner 
ceases to have that right for 
the duration of the incapacity, In 
Chiranjit Lal Chowduri’s case, 1950 
SCR 869: (AIR 1951 SC 41) Das J. ob- 
served at page 919:,(at p, 60 of ATR): 
the right to property guaranteed 
by Art. 19 (1) (£ would ...... con- 
tinue until the owner was under Art. 31 
deprived of such property by authority 
of law.” 

Das, J. reiterated the same view in the 
State of West Bengal v. Subodh Gopal, 
1954 SCR 587: (AIR 1954 SC $2) 
‘where he observed: 

“Art. 19 (1) (Ê) read with Art. 19 
(5) presupposes that the person to whom 
the- fundamental right is guaranteed 
retains his property over or with 
respect to which alone that right 
may be exercised.” 

_ Thus the observation in Gopalan’s case 
extending the (principle laid down in 
the majority judgment to freedom 
in respect of property was reiterated 
by Das, J. in Chiranjit- Lal Chowduri’s 


e...» 


case (supra) and Subodh Gopal’s casa. 
The principle was given more con- 
crete shape in State of Bombay v. 


Bhanji Munji’s case (1955) 4 SCR 477: 
(AIR 1955 SC 41) wherein it was held 
that “If there is no property which 
‘can be acquired, held or disposed of, no 
restriction can be placed on the exercise 
of the right to acquire, hold or dis- 
pose it of, and as clause (5) contem- 
plates the placing of reasonable restric- 
tions of the exercise of those rights 
it must follow that the Article postu- 
lates the existence of property over 
which the rights are to be exercised.” 

' view was’ accepted in the later 
` eases Babu Barkya Thakur v. State of 
- Bombay (1961) 1 SCR 


128: (AIR 1969 
SC 1203) and Smt, Sitabati Debi 
v. State of West Bengal, ((1967) 


2 SCR 949), The Court proceeded fur- 
ther after referring to ‘some cases to 
note that “with the decision in K. K. 
Kochuni’s case (1960) 3 SCR 887: (AIR 
41960 SC 1080) there arose two diver- 
gent lines of authority (1) “authority 
of law” in Art. 31 (i) is Hable to 
be tested on the ground that it viola- 
-tes other fundamental rights and frea- 
doms including the right to hold pro- 
perty guaranteed by Art. 19 (1) (£) and 
(2) “authority of law” within the mean- 
ing of Art, 31 ‘{2) is not liable to be 
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tested on the ground that it impairs 
the guarantee of Art, 19 (1) ( in 
so far as it imposes substantive res 
trictions though it may be tested on 


the ground of impairment of other 


guarantees,” Later in the decision of 
State of Madhya Pradesh v, Ranojirao 
Shinde (1968) 3 SCR 489; (AIR 1968 
SC 1053) the Supreme Court opined 
that the validity of law in cl, (2) of 
Art, 31 may be adjudged in the 
light of Art. 19 (1) (£). But the Court 
in that case did not consider the pre~. 


vious catena of authorities which re- 
lated to the inter-relation between 
Art, 31 (2) and Art. 19 (1). (f). 


190. In considering the various de= 
cisions referred ta regarding the inter~ 
relation of Article 31 (2) and 


` Article 19 (1) ( the Court proceeded 


to express its view that “the theory 
that the object and form of the State 
action determine the extent of protec« 
tion which the aggrieved party may 
claim is not consistent with the consti 
tutional scheme, Each freedom has dif- 
ferent dimensions.” Having so stated 


the Court considered the inter-relation 
of Art, 31 (2) and Art. 19 (1) (f) and 
held: 


"The true character of the limitations 
under the two provisions is not dif+ 
ferent, Clause (5) of Art, 19 and cls, 
(1) & (2) of Art, 31 are parts ofa 
single pattern; Art. 19 (1) (f) en- 
unciates the basic right to property of 
the citizens and Art, 19 (5) and cls. (1) 
& (2) of Art. 31 deal with limitations 
which may be pleced by law, subject 
to which the rights may ` be exercised.” 
It must be noted that basis for the con 
clusion is that Art. 19 and cls. (1) and 


(2) of Art, 31 are parts of a single 
pattern and while Art. 19 (1) (f) en- 
unciates the right to acquire, E 


and dispose of property; cl. (5) 

Art, 19 authorises imposition of ne 
tions upon the right. There must be 
reasonable restriction and Art. 31 as- 
sures the right to property and grants 
protection against the exercise of the 
authority of the State and cl. (5) of 
Art. 79 and cls. (1) and (2) of Art. 31 
prescribe restrictions upon State action, 
subject to which the right to property 
may be exercised. The fact that right 
to property guaranteed under Art, 19 (1) 
(£) is subject to restrictions under Arts. 19 
{5) and 31 and thereby relate to the 
right to property closely inter-related can- 
not be overlooked for thai formed thè 
basis for the conclusion, After referr- 
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ing to the various “Articles of the Com- 
stitution the Court observed: ` 


“The enunciation of rights either eF- 

press or by — implication dots net 
follow uniform pattern. But one thread 
runs through them; they seek to prc- 
tect the rights of the individual c 
group of individuals against infringe- 
ment of those rights within 
limits, Part II of the Constitution 
-weaves a pattern of guarantees delim— 
the protection of those rights in ther 
allotted fields: they do not attempt t 
enunciate distinct rights.” 
It proceeded : : 
- “We are therefore unable to hold the: 
the challenge to the validity of the prc- 
visions for acquisition is liable to be 
tested only on the ground of non-con~ 
pliance with Art. 31 (2). Article 31 (2) 
requires that property must be acquired 
for a public purpose and that it must be 
acquired under a law with characteris 
tics set out in that Article, Forma 
compliance of the condition of Art. 34 
(2) is not sufficient to negative the pro- 
tection of the guarantee of the right 
to property.” f ‘ 

191. After expressing its- conclusiox. 
the Court proceeded to state thal. 
it is found necessary to ex 
mine the rationale of the twa 
lines of authority and determine whe- 
ther .there is anything in the Constitu- 
tion which justifies this apparently in~ 
consistent development of the law- 
While stating that in its judgment the 
assumption in A. K. Gopalan’s case that 
certain articles exclusively deal witk- 
specific matters and in determining 
whether there is infringement of the 
individual’s guaranteed rights, the ob- 
ject and the form of State action alone 
need be considered, and effect of laws 
on fundamental rights of the individuals 
-in general will be ignored cannot be 
accepted as correct. To this extent the 
Court specifically overruled the view 
that the object. and form of the State 
action alone need be considered. If 
proceeded “We hold the. validity “of 
law” which authorises deprivation of 
property and “a law” which authorises 
compulsory acquisition of-property for 
public purpose must be adjudged by the 
application of the same tests,” It will 
thus be seen that the entire discussion. 
by the Court in Bank Nationalisation. 
ease related to the inter-relation be- 
tween Art. 31 (2)'and Art. 19 (1) (£). In 
dealing with the question the Court has 


‘ judgments of learned Judges 


specifie. 


no doubt extracted passages from the 
in Go- 
palan’s case but proceeded only to con- 
sider the extension of the principle 
underlying the majority judgment to the 
protection of the freedom in respect of 
property, particularly, the judgment 
of Justice Das. After stating that two 
views arose after Kochuni’s case the. 
Court concerned itself only. in determin- 
ing the rationale of the two lines of au- 
thority. The view taken in Gopalan’s 
case that the object and the form of. 
State action has to be considered was 
overruled and it was laid down that it 
is the effect and action upon the right 
of the person that attracts the jurisdic- 
tion of the Court to grant reliefi It is 
no doubt true that certain passing ob- 


servations have been made regarding 
the liberty of persons, such as at 
page 576: (of (1970) 3 SCR): (at p. 596 


of AIR 1970 SC). 


“We have carefully considered the. 
weighty pronouncements of the eminent 
judges who gave shape to the concept 
that the extent of protection ofimportant . 
guarantees such as the liberty of per- 
son, and right to property, depends 
upon the form and object of State action 
and not upon its direct operation upon 
the individual’s freedom,” 


192. Though the liberty of person is. 
incidentally mentioned there is no fur- 
ther discussion on the subject. While 
undoubtedly Bank Nationalisation Case 
settles the law that Art. 19 (1) (f) and 
Art. 31 (2) are not mutually exclusive 
there is no justification for holding that the 
case is authority for the proposition that 
the legislation under Art, 21 should also 


satisfy. all the fundamental rights 
guaranteed under Art, 19 (1) of the 
Constitution. As emphasised earlier 
Art. 19 (1) (f) and Art. 31 (2) forma 


- single pattern and deal with right to 


property. The fundamental right under 
‘Art. 19 (1) ($ is restricted under Arti- 
cle 19 (5) or Art. 31 (2) and as 
the articles refer to right to property 
they are so closely inter-linked and 
cannot be held to be mutually exclu- 
sive, But Art. 21 is related to depri- 
vation of life and personal liberty, and 
it has been held that it is not one of the 
rights enumerated in Art. 19 (1) and 
refers only to personal rights as are’ 
not covered by Article 19. 


193. The decision in ‘Bank Nationali- 
sation case so far as it relates 
to Articles” 19 (1) and 21, is in 
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the nature of obiter dicta. Though it 
is a decision of a Court of 11 Judges 
and is entitled to the highest regard, as 
the Court had not applied its mind and 
decided the specific question and as is 
in the nature of a general, casual ob- 
servation ona point not calling for 
decision and not obviously argued be- 
fore it, the case cannot be taken as an 
authority on the proposition 
in question, The Court can- 
not be said to have declared the law 
on the subject when no occasion arose 
for it to consider and decide the ques- 
tion. > 

194. It may also be noted that as 
the Court ruled that the impugned Act 
violated‘ Art. 31 (2) by not laying down 
the necessary principles, the decision 
of the inter-relationship between Arti- 
cle 19 (1) (È) and Art, 31 (2) was not 
strictly necessary for the purpose of giv- 
ing relief to the petitioner. We are 
not concerned in this case as to whether 
the decision in Bank Nationalisation 
case is in the nature of obiter dicta 
so far as it held that Arts. 19 (1) and 
31 (2) are inter-related. But it is 
necessary to state that the decision pro- 
ceeded on some erroneous assump- 
tions. At page 571 of Bank Nationali- 
sation case (AIR 1970 SC 564) (supra) 
it was assumed “The Majority of the 
Court (Kanis, C. J. and Patanjali 


Sastri, Mahajan, Mukherjea & Das JJ.) 
held that Art. 22 being a complete 
code relating to preventive detention 


the validity of an order of detention 
must be determined strictly according 
to the terms and within the four cor- 
ners of that articles.” This statement 
is not borne out from the text of the 
judgments in Gopalan’s case. At p. 115 
of Gopalan’s case (AIR 1950 SC 27) 
(supra) Kania C. J. has stated: “The 


learned Attorney General contend- 
ed that the subject of preventive 
detention does not fall under 


Article 21 at all and is covered wholly 
by Art. 22. According to him, Art. 22 
is a complete code, I am unable to ac- 
cept that contention.” Patanjali Sastri 
J. at page 207 of the judgment said: 
“The learned Attorney General contend- 
ed that Article 22 clauses (4) to (7) 
formed a complete code of constitutional 
safeguards in respect of preventive de- 
tention, and, provided only these pro- 
visions are conformed to, the validity 
of any law relating to preventive de- 
tention could not be challenged, I 
am unable to agree with this view.” 
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Das J. in referring to the- Attorney 
Generals argument at page 324 stated: 
“that Art. 21 has nothing to do with 
preventive detention at all and that 
preventive detention is wholly covered 
by Article 22 (4) to {7) which by 
themselves constitute a complete code. 
I am unable to accede to this extreme 
point of view also.” Mukherjea J. at 
p. 229 of that judgment observed: “It 
is also unnecessary to enter into a dis- 
cussion on the question raised by the 
learned Attorney-General as to whether 
Article 22 by itself is a self-contained 
Code with regard to the law of preven- 
tive detention and whether or not the 
procedure it lays down is exhaustive.” 
Justice Mahajan at page 226 held that 
“I am satisfied on a review of the whole 
scheme of the Constitution that the in- 
tention was to make Article 22 self- 
contained in respect of the laws on the 
subject of preventive detention.” Tt is 
thus seen that they assumption in Bank 
Nationalisation’s case that the majority 
of the Court held that Art. 22 is a com~ 
plete code is erroneous and the basis of 
the decision stands shaken. If the obi- 
ter dicta based on the wrong assump- 
tion is to be taken as the correct posix 
tion in law, it would lead to strange 
results. If Art. 19 (1) (a) to (e) and 
(g) are attracted in the case of depriva~ 
tion of personal liberty under Art. 21, 
a punitive detention for an offence com- 
mitted under the Indian Penal Code 
such as thefi, cheating or assault would 
be illegal as pointed out in Gopalan’s 
case by Kania C. J. and Patanjali 
Sastri J. for the reasonable restriction 
in the interest of public order would not 
cover the offences mentioned above. AS 
held in Gopalan’s case and in Saha’s 
case, (AIR 1974 SC 2154) there can be 
no distinction between punitive deten= 
tion under the Penal Code and preven- 
tive detention. As pointed out earlier 
even though Fazal Ali J. dissented in 
Gopalan’s case, the same view was ex- 
pressed by His Lordship so far as puni- 
tive detention was concerned, He said 
“The Indian Penal Code does not pri~ 
marily or necessarily impose restrictions 
on the freedom of movement and it is 
not correct to say that it is a law im- 
vosing restrictions on the right to move 
freely.” The conclusion that Article 
19 (1) and Art. 21 were mutually exclu- 
sive was arrived at on an interpretation 
of language of Art. 19 (1) (d) read 
with Art. 19 (5) and not on the basis 
that Arts, 19 (1) and 21 are exclusive 
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and Art. 21a complete code, Tha 
words “personal liberty” based on th 
Draft Committee report on Art. 15 (now 
Art. 21) was added to the word ‘per- 
sonal’ before the word ‘liberty’ witz 
the observation that the word ‘liberty 
should be . qualified -by the wor 
‘personal’ before it for otherwise ï 
may be construed very. wide so as to 
include even the freedoms already 
dealt with in Article 13 (now 
Article 19). In Gopalan’s case it was als> 
pointed out by the Judges that Art, .12 
(1) and 21 did not operate on - the 
same field as Arts. 19 (1) and 31 (2) af 
the Constitution operate, The.right under 
Art, 2) is different and does not in 
elude the rights that are covered under 
Art. 19. Art, 19 (1) confers substantiv= 
rights as mentioned in clauses (a) to (£ 
on citizen alone and does not include th= 
right of personal liberty covered ic 
Art. 21, For the reasons stated abov= 
obiter dicta in Bank Nationalisation™= 
case that a legislation under Art. 2 
should also satisfy the requirements c 
Art, 19 (1) cannot be taken as corred. 
law. The Court has not considered th= 
reasoning in Gopalan’s case and over 
ruled it, i , 

195. Before proceeding to consider 
the test of validity of a legislation a 
laid down in Bennett Coleman’s  cas= 
(AIR 1973 SC 106) following the Banz 
Nationalisation case the decisions whic= 
followed the Bank Nationalisation cas= 
holding on the erroneous premises that 
the majority in Gopalan’s case hel= 
that Art. 22 was a self-contained code. 
may be shortly referred to. In S. N. 
Sarkar v. West Bengal (1973) 1 SCC 
856: (AIR 1973 SC 1425) the Suprem= 
Court held that in Gopalan’s case th? 
majority Court held that Art. 22 wa 
a self-contained Code and, therefore. 
the law or preventive detention di= 
not have to` satisfy the requirement af 
Arts. 19,14 and 20. In the Bank 
Nationalisation case the aforesaid pre 
mise in Gopalan was disapproved anc, 
therefore, it no longer holds the field 
Though the Bank Nationalisation cas= 
dealt with in relation to Articles 12 
end 31, the basic approach con- 
sidering the fundamental rights guaran- 
teed in the different provisions of th 
Constitution adopted in this case 
the major premises of the majority in 
the Gopalan case was erroneous. The 
view taken in this case also suffers frons 
the same infirmities referred to im 
Bank Nationalisation case. . Later, in. the 
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held - 


little more elaborately: at page 322 
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case’ of .Khudiram v. West Bengal 
(1975) 2 SCC 81: {ATR 1975 SC 550) a 
Bench of four.. Judges again erroneously 
stated that Gopalan’s case had taken the 
view that Art. 22 was a complete Code. 
After referring to Bank Nationalisation 
case (AIR 1870 SC 564) and S. N. Sar- 
kar’s and to the case of H. Saha v. 
State of West Bengal (1975) 1 SCR 778: 
(AIR 1974 SC 2154) the Court regarded 
the question as concluded and a final 
seal put on this controversy and held 
that in view of the decision, it is not 
open to any one now to contend that 
the law of preventive detention which 
falls in Art. 22 dozs not have to meet 
the requirement of Art. 14 or Art, 19.” 
196. In Additional District Magistrate 
v. S, S. Shukla, 1976 Supp SCR 172: (AIR 
1976 SC 1207) the Iocus standi ta move. 
a habeas corpus petition under Art. 226 
of the Constitution of India while the 
Presidential order dated 27th June, 1975 
was in force fell to be considered, The 
Court while- holding that the remedy 
by way of writ petition to challenge the 
legality of an order of detention under 
the Maintenance of Internal Security 
Act is not open to a detenu during the 
emergency, had occasion to consider 
the observations made by the majority 
in Bank Nationalisation case regarding 
the application of Art. 21 of the Consti- 
tution of India. Chief Justice Ray, at 
page 230 (of SCR): (at p. 1229 of AIR) 
eld 


“Article 21 is our rule of law regard- 
ing life and liberty. No other rule of 
law can have seperate existence as a 
distinct right. The negative language of 
fundamental right incorporated in Part 
III imposes limitations on the power of 
the State and declares the. correspond- 
ing guarantee of the individual to that 
fundamental right. The limitation and 
guarantee. are complementary. The 
limitation of State action embodied in a 
fundamental right couched in negative 
form is the measure of the protection of 
the individual.” 

After quoting with approval the view 
held in Kharak Singh’s case that per- 
sonal liberty in Article 21 includes all 
varieties of rights which go to make per- 
sonal liberty other than those in Arti- 
cle 19 (1), the learned Judge observed 
that the Bank Nationalisation case merely 
brings in the concept of reasonable res- 
friction in the law. Justice Beg, as he 
then was, considered this aspect a 
(of 
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SCR): (at p. 1289 of AIR). After refer- 
ring to the passage in Bank Nationalisa- 
tion case the learned Judge observed 
{at p. 1290 of AIR): 


“It seems to me that Gopalan’s case 
was merely cited in Cooper’s case for 
illustrating a line of reasoning which 
was held to be incorrect in determining 
the validity of ‘law’ for the acquisition 
of property solely with reference to the 
provisions of Art. 31. The question un- 
der consideration in that case was whe- 
ther Articles 19 (1) (f) and 31 (2) are 
mutually exclusive,” 

The learned Judge did not understand 
the Cooper’s case as holding that effect 


of deprivation of rights outside Art. 21. 


will also have to be considered. Justice 
_Chandrachud understood the decision in 
Bank .Nationalisation case as holding 
that Art. 21 and Art, 19 cannot be treat- 
ed as mutually exclusive. Justice Bhag- 
wati at page 433 of the reports took the 
view that in view of the decision of this 
Court in Cooper’s case the minority 
view in Kharak Singh’s case that the 
law under Art. 21 must also satisfy the 
test laid down in Art. 19 (1) so far the 
attributes covered by Art. 19 (1) are 
concerned was approved. It is seen that 
the view taken in the Bank Nationali- 
sation case that a law relating to depri- 
‘vation of life and personal liberty fall- 
ing under Art, 21 has to meet the re- 
quirements of Art. 19 is due to an error 
in proceeding on the basis that the 
majority Court in Gopalan’s case held 
that Article 22 was a self-contained 
Code, The decisions which followed 
Bank Nationalisation case, namely, the 
case of S. N. Sarkar v. West Bengal and 
Khudiram v. West Bengal, H. Saha `v. 
West Bengal suffer from the same in- 
firmity. With respect I agree with the 
view expressed by Chief Justice Ray end 
Justice Beg, as he then was, in Shukla’s 
case, 

197. Next to Bank Nationalisation 
case strong reliance was placed on Ben~ 
nett Coleman’s case by the petitioner for 
the  propositior. that the: direct effect of 
the legislation of me fundamental rights 
is the test. 

198. In the case the petitioners im- 
pugned the new newsprint policy on 
various grounds, The Court held that 
though Art. 1 (1) (a) does not mention 
the freedom af press, it is settled view 
of the Court that freedom of speech and 
expression includes freedom of press 
and circulation, Holding that the machi- 
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nery of import control cannot be utilis- 
ed to control or curb circulation or 
growth of freedom of newspapers it was 
held that Newspaper Control Policy is 
ultra vires of the Import Contrel Act 
and the Jmport Control Order. The 
Court after referring to the two tests 
laid down in Bank Nationalisation case 
observed: “direct operation of tha Act 
upon the right forms the real test”, The 
question that was raised in the case was 
whether the impugned newsprint policy. 
is in substance a n2wspaper control. The 
Court held that the Newsprint Control 
Policy is found to 2e Newspaper Control 
Order in the guise of framing an import 
control policy for newsprint. As the 
direct operation of the Act was to ab- 
ridge the freedom f- speech and expres- 
sion, the Court held that the pith and 
substance doctrine does not arise in the 
present case, On the facts of the case 
there was no need to apply the doctrine 
of pith and substance, 


189. It may be aoted that in Bennett 
Coleman’s case the question whether 
Arts. 21 and 19 are mutually exclusive 
or not did not arise for consideration 
and the case carnot be taken as an 
authority for the question under consi- 
deration in the case. Bennett Coleman’s 
case, Express Newspaper’s case, Sakal 
Newspapers case were ` all concerned 
with the right to freedom of the press 
which is held to orm part of freedom 
of speech and expression, 

200. Whether the pith and substance 
doctrine is relevant in considering the 
question of infring2ment of fundamental 
rights, the Court observed at page 780 
of the Bank Nationalisation case “Mr, 
Palkhivala said that the tests of pith 
and substance of the subject matter and 
of direct and of incidental effect of the 
legislation are relevant to question of 
legislative competence but they are irre- 
levant to the question of infringement 
of fundamental rights. In our view this 
is a sound and correct approach to inter- 
pretation of legislative measures and 
State action in relation to fundemental 
rights.” It is thus clear, that the test of 
pith and substance of the subject-matter 
and of direct and incidental effect of 
legislation is relevant in considering the 
question of infringement of .fundamen- 
tal right.. 


201. The Court at page 781 said: “by 
direct operation is meant the direct con- 
sequence or effect of the Act upon the 
rights and quoted with approval the test 
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laid down by the Privy Council in Com- 
monwealth of Australia v. Bank of New 
South Wales. (1950) AC 235. 


202. In deciding whether the Act ha: 
got a direct operation of any rights upom 
the fundamental rights, the two teste 
are, therefore, relevant and applicable 
These tests have been applied, in seve- 
ral cases before the decision in Bank 
Nationalisation case. A reference has 
been made to the decision of Expres 
Newspapérs (P.) Ltd. v. Union of Indie, 
(AIR 1958 SC 578), where the test 
laid down was that there must be = 
direct and inevitable consequence of tha 
- legislation. In Hamdard Dawakhana v. 
Union of India, (1960) 2 SCR 671: (AIR 
1960 SC 554) this Court followed th2 
test laid down in Express Newspapers 
ease, The Court expressed its view thes 
tt is not the form or incidental infringe- 
ment that determines constitutionality cf 
a statute but reality and substance. In 
Sakal Papers (P.) Ltd. v. Union of India, 
(1962) 3 SCR 842: (AIR 1962 SC 308) 
it was held that the “Correct approaca 
in such cases should-be to enquire as tD 
what in substance is the loss or injury 
caused to the citizen and not merely 
what manner and method have been 
_adopted by the State in placing tke 
restriction, The Supreme Court in some 
eases considered whether the effect . cf 
. the operation of the legislation is direct 
and immediate or not. If it is remote, ir- 
cidental or indirect, the validity of tk? 
enactment will not be effected. The decz- 
sion in Cooper’s case has not rejected 
the above test. The test laid down $n 
Cooper’s case is the direct operation œn 
the rights of the person. 


203. The test was adopted and ex- 
plained in Bennett Coleman’s case <5 
pointed above. . 


204, The view that pith and sub- 
stance rule is not confined in  resolvirz 
conflicts between legislative powers “is 


made clear in the decision of the Fede- 
ral Court in Subramaniam  Chettiar’s 
case, 1940 FCR 188: (ATR 1941 FC 47, 
where Varadachariar, J. after referrirg 
briefly to the decision of Gallagher 7. 
Lynn, (1937) AC 863 held that “They 
need not be limited to any special sys- 
tem of federal constitution is maé2 
clear by the fact that in Gallagher 7. 
Lynn, Lord Atkin applied pith and sukt- 
stance rule when dealing with a question 
arising under the Government of Ire- 
land Act which did not embody a federal 
system at all,” i , `- 
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205. The Passport Act provides for ` 
issue of passports and travel documents 
for regulating the departure from India 
of citizens of India and other persons. If 
the provisions comply. with the require- 
ments of Art, 21, that is, if they comply 
with the procedure established by law 
the validity of the Act cannot be chal- 
lenged. If incidentally the Act infringes 
on the rights of a citizen under Art. 19 
(1) the Act cannot be found to be in- 
valid. The pith and substance rule will 
have to be applied and unless the rights 
are directly affected, the challenge will 
fail. If it is meant as being applicable 
in every case however remote it may -þe 
where the citizen’s rights under Art. 19 
(1) are affected, punitive detention will 
not be valid. ; 

206. The result of the discussion, 
therefore, is that the validity of the 
Passports Act will have to be examined 
on the basis whether it directly and im- 
mediately infringes on any of the fun- 
damental right of the petitioner. If a” 
passport is refused according to proce- 
dure established by law, the plea that 
his other fundamental rights are denied 
cannot be raised if they are not direct- 
ly infringed, 

207. The decisions of the Supreme 
Court wherein the right of person to 
travel abroad has been’ dealt with may 
be noticed. In Satwant Singh v. Assist- 
ant Passport Officer, Delhi, (1967) 3 SCR 
525: (AIR 1967 SC 1836) the Court held 
that though a passport was not required 
for leaving, for practical purposes no 
one can leave or enter into India with- 
out a passport. Therefore, a passport is 
essential for leaving and entering India. 
The Court held the right to travel is 
part of personal liberty and a person 
could not be deprived of it except ac- 
cording to the procedure laid down by 
law. The view taken by the majority 
was that the expression ‘personal liber- 
ty’ in Article 21 only excludes the in- 
gredients of liberty enshrined in Art. 19 
of the Constitution and the expression 
‘personal liberty’ would take in the 
right to travel abroad, This right tọ tra- 
vel abroad is not absolute and is liable 
to be restricted according to the proce- 
dure established by law. The decision 
has made it clear that ‘personal liberty’ 
is not one of the rights secured under 
Art. 19 and, therefore, liable to. be re- 


‘stricted. by the legislature according to 


the procedure established by law, The 
right of an American citizen to travel is 
recognised. In Kent v. Dulles, (1958) 357 
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US 116 (at p. 127), the Court observed 
that the right to travel is a part of tke 
‘liberty’ of which the citizen cannot be 
deprived without due process of law un~ 
der the Fifth Amendment. “The freedom 
of movement across the frontiers in 
either direction, and inside frontiers &s 
well, is a part of our heritage. Travel 
abroad, like travel within the country...... 
may be as close to the heart of the in- 
dividual as the choice of what he eats. 
or wears, or reads. Freedom of move- 
ment is basic in our scheme of valués.” 
In a subsequent decision — Zemel v. 
Rusk (1966) 381 US 1 at p. 14 the 
Court sustained against due process at- 
tack the Government’s refusal to issue 
passports for travel to Cuba because the 
refusal was grounded on foreign policy 
considerations affecting ll citizens. 
‘The requirements of due process are a 
function not only of the extent of the 
governmental restriction imposed, but 
also of the extent of the necessity for 
the restriction.” 


(The Constitution of the United States 
of America — Analysis and Interpreta- 
_tion — at page 1171) 


208. In Herbert Aptheker etc. v. Se- 
eretary of State, (1964) 378 US 500, the 
Court struck down a congressional pro- 
hibition: of international travel by mem- 
bers of the Communist Party. In a sub- 
sequent decision the Court upheld the 
Government’s refusal to issue passports 
for travel to Cuba, because the refusal 
was on foreign policy consideration af- 
fecting all citizens [Zemel v, Rusk (1966) 
381 US 1 (supra): Thus an American 
citizen's right to travel abroad may also 
be restricted under certain conditions. 
Our Constitution provides for restriction 
of the rights by ‘procedure established 
by law’. It will be necessary to consider 
whether the impugned Act, Passports 
Act satisfies the requirements of proce- 
dure established by law. 

209. The procedure established by 
law does not mean procedure however, 
fantastic and oppressive or arbitrary 
which in truth and reality is no proce- 
dure at all [(A. K. Gopalan v. State of 
Madras) 1950 SCR 88 (at p. 230): (AIR 
1950 SC 27 at p. 84) — observations of 
Mahajan, J.. There must be some pro- 


cedure and at least it must confirm to- 


the procedure established by law must 
be taken to mean. as the ordinary and 
well established criminal procedure, 
that is to say, those settled usages and 
normal modes of proceedings, sanction- 
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ed by the Crimimal Procedure Coda 
which is a general law of Criminal Pro- 
cedure in the country.. But as it is ac- 
cepted that procedure established by law 
refers to statute law and as the legisla< 
ture is competent to change the proce< 
dure the procedure as. envisaged in the 
criminal procedure cannot ‘be insisted 
upon as the legislature can modify the 
procedure, The Svpreme Court held in 
Kartar Singh’s case (1963) 1 SCR 332: 
(AIR 1963 SC 129&) that Regulation 236 
clause (b) of the U P. Police Regulation 
which authorises domiciliary visits when 
there was no law on such a regulation, 
violated Article 21. 

210. I will now proceed to examine the 
provisions of Passports Act, Act 15 of 
1957, to determine whether the provi- 
sions of the Act are in accordance with 
the procedure established by law. 

211. The Preamtle states that the 
Act is to provide ior the issue of pass- 
ports and travel documents to regulate 
the departure from India of citizens of 
India and other persons and for matters 
incidental or ancillary thereto, It may 
be remembered that this Act was passed 
after the Supreme Court had held in 
Satwant Singh v. Union of India, (1967) 
3 SCR 525: (AIR 1967 SC 1836) that 
the right to travel abroad is a part of 
person’s personal liberty of -which he 
could not be deprived except in accor- 
dance with the prozedure established by 
law in terms of Article 21 of the con- 
stitution, The legislature came forward 
with this enactment prescribing the pro- 
cedure for issue of passports for regu- 
lating the departure from India of citi~ 
zens and others, 

212. Section 5 of the Act provides. 
for applying: for passports or travel 
documents etc. and the procedure for 
passing orders thereon. On receipt of an 
application under sub-sec, (2) the pass- 
port authority may issue a passport or 
a travel document with endorsement in 
respect of the foreign countries specified 
in the application cr issue of a passport 
or travel document with endorsement in 
respect of some foreign countries and 
refuse to make an endorsement in res- 


pect of other countries or to refuse 
to issue a passport or tra- 
vel document anad to refuse to 


meke on the passport or travel docu- 
ment any endorsement. In the event of 
the passport ‘authority: refusing to make 
an endorsement as applied for or refu- 
sal to issue a passport or a travel docu- 
ment or refusal of endorsement, the aux 
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thority is required to record in writing 
a brief statement of its reasons and fur- 
nish to that person, on demand, a cop 
thereof unless the authority for reason= 
specified in sub-section (3) refuses te 


furnish a copy. Section 6 provides thai. 


the refusal to make an  endorsemen? 
shall be on one or other grounds men- 
tioned in sub-sections (2) to’ (6). S. S 
provides that every passport shall bs 
renewable for the same period for whic= 
the passport was originally issued unless 
the passport authority for reasons to b= 
recorded in writing otherwise determines 

213, Section 10 is most important as 
the impounding of the passport of tha 
petitioner was ordered under S. 10 (©) 
(c) of the Act. Section 10 (1) enables th 
passport authority to vary or cancel th= 
endorsements on a passport or travel 
document or may with the previous ar 
proval of the Central Government, vary 
or cancel the conditions subject 
which a passport or travel documert 
has been issued, and require the hold& 
of a passport or a travel document by 
notice in writing, to deliver up the pass- 
port or travel document to it within 
such time as may be specified in the 
notice. Sub-section (2) enables the holder 
of a passport or a travel document ‘0 
vary or cancel the conditions of the 
passport, 

214, Section 10 (3) with which we 
are concerned runs as follows: 

10 (3):— The passport authority mey 
impound or cause to be impounded ar 
revoke a passport or travel document,— 

(a) If the passport authority is satisfied 
that the holder of the passport or trav=l 
document is in wrongful possession of; 


(b) If the passport or travel documeat 
was obtained by the suppression of ma- 
terial information or on the basis af 
wrong information provided by the 
holder of the passport or travel docu- 
ment or any other person on his behalf; 

(c) If the passport authority deems it 
necessary so to do in the interests ef 
the sovereignty and integrity of India, 
the security of India, friendly relatioxs 
of India with any foreign country, . er 
in the interests of the general public. 

(d) If the holder of the passport ar 
travel document has, at any time after 
the issue of the passport or travel docw- 
ment, been convicted by a court m 
India for any offence involving morsi 
turpitude and» sentenced , in respect 
thereof to imprisonment . - for. not less 
than two., years; i 
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_it necessary so to do 


~is also provided that no appeal 
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(e) If proceedings in respect of an 
offence alleged to have been com- 
mitted by the holder of the passport or 


-travel document are pending before a 
criminal court in India; 
(£) If any of the conditions of the 


passport or travel document has ‘been 


contravened; 

-(g) If the holder- of the paspo or 
travel document has failed to comply 
with a notice under sub-see, (1), re- 
quiring him to deliver up the same. 

(h) If it is brought to the notice of 
the passport authority that a warrant 
or summons for the appearance or a 
warrant for the arrest, of the holder 
of the passport or travel document 
has been issued by a court under 
any law. for the time being in 
force or if an order prohibiting 
the departure from India of the 
holder of the passport or other travel 
document has been made by any such 
court and the passport authority is 
satisfied that a warrant or summons © 
has ‘been so issued or an order has 
been so made.” 

Section 10 (3) (c) enables the passport 
authority to impound or revoke a pass- 
port if the passport authority deems 
in the in- 
terests of the sovereignty and integrity 
of India, the security of India, friend- 
ly relations of India with any foreign 


country, or in the interests of the 
general public. 
215. Section 10 (5) requires the pass- 


port authority to record in writing a 
brief statement of the reasons for 
making an order under sub-sec. (1) 
or (3) and to furnish the holder of 
the passport on demand a copy of the 
same unless in any case the passport 
authority is of the opinion that it 
will not be in the interests of the 
sovereignty and integrity of Indie, 
the security of India, friendly rela- 
tions of India with any foreign 
country or. in the interests of the 
general public to furnish such a copy. 
Section 11 provides for an appeal by 
the aggrieved person against any 
order passed by the passport autho- 
rity under several clauses mentioned 
in sub-section (1) of that section. it 
shall 
lie against any order passed by the 
Central Government. Section 11 (5) pro- 
vides that in disposing of an appeal, 
the appellate. authority shall follow 
such procedure.as may be prescribed 


. reasons 
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and that no appeal shall be disposed 
of unless the appellant has been given 
a reasonable opportunity of represent- 
ing his case. Rule 14 of the Passport 
Rules, 1967 prescribes that the appel- 
late authority may call for the re- 
cords of the case from the authority 
who passed the order appealed against 
and after giving the appellant a rea- 
sonable opportunity of representing his 
case pass final orders, 

216. To sum up under S. 10 (3) 
(c) if the passport authority deems it 
necessary so to do for reasons stated in 
the sub-section, he may impound a 
passport. He is required ‘to record in 
writing a brief statement of the reasons 
for making such order and to fur- 
nish a copy of the order on demand 
unless in any case he thinks for 
mentioned in sub-sec, (5) that 
a copy should not be furnished, Ex- 
cept against an order passed by the 
_ Central Government the aggrieved 

person has a right of appeal. The ap- 
pellate authority is required to give a 
reasonable opportunity to the aggrieved 
person of representing his case. 


217. It was submitted on behalf of 
the petitioner that on a reading of 


Section 10 (3) observance of rules 
of natural justice, namely the right 
to be heard, is implied and as the 


Government had failed to give an op- 
portunity to the petitioner to explain 
her case the order is unsustainable. 
In the alternative it was submitted 
that if S. 10 (3) (e) is construed as 
denying the petitioner an opportunity 
of being heard and by the provisions 
of S. 11 a right of appeal against an 
order passed by the Central Govern- 
ment is denied the provisions will 
not be procedure as established by 
law under Article 21 and the relevant 
sections should tbe held ultra vires 
of the powers of the legislature. It 
was contended that the power con- 
ferred on the authority to impound 
a passport in the interests of gene- 
ral public is very vague and in the 
absence of proper guidance an order 
by the authority impounding the pass- 
port “in the interests of general 
public’ without any explanation is not 
valid. The last ground may easily be 
disposed of. The words ‘in the interests 
of general public’ no doubt are of a 


wide connotation but the authority 
in construing the facts of the case 
should determine whether in the in- 


terests of. public the passport -will 


A.L R. 


have to be impounded. Whether the 
reasons given kave a nexus to the 
interests of general public would de- 
pend upon the facts of each case, 
The plea that because of the vague- 
ness of the words ‘interests of the 
general public’ in the order, the 
order itself is unsustainable, cannot 
be accepted, 


218. The submission that in the 
context the rule of natural justice, 
that is, the right to be heard has 
not been expressly or by necessary 
implication taken away deserves care- 
ful consideration. Under S. 10 (3) the 
passport authorit: is authorised to 
impound or revoke a passport on any 
of the grounds specified in clauses 
(a) to (h) of sub-sec, (3). Sub-sec. 
3- (a) enables the authority to im- 
pound a passport if the holder of 
the passport is in wrongful possession 
thereof. Under sb-sec. 3 (b) the au- 
thority can impouad a passport if it 
was obtained by the suppression of 
material information or on the basis 
or wrong informetion provided by the 
holder of the passport. Under clause 
(d) a passport can be impounded if the 
holder had been convicted by a Court 
of India for amy offence involving 
moral turpitude and sentenced to im- 


prisonment for mot less than two 
years, Under clause (e) the passport 
can ‘be impounded where proceedings 


in respect of an offence alleged to 
have been committed by the holder 
of a passport is pending ‘before a cri- 
minal court in India. Clause (f) 
enables the authority to impound the 
passport if any of the conditions of 
the passport hav2 been contravened. 
Under clause (g) the passport authority 
can act if the holder of the passport had 
failed to comply with a notice under 
sub-section (1) requiring him to deliver 
up the same. Und2r sub-clause (h) a 
passport may be impounded if it is 
brought to the notice of the passport 
authority that a warrant or summons for 
appearance of the holder of the pass- 
port has been issued by any court or if 
there is an order prohibiting departure 
from India of the holder . of the 
passport has been made by a court. 
ft will be noticed that when action 
is contemplated under any of the 
clauses (a), (b) (d) {e) (f) and 
(h), itis presumed that the authority 
will give notice, “or the passport au- 
thority cannot be satisfied under sub- 
clause (a) that the holder is in wrong- 
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ful possession thereof or under clauz 
{b) that he obtained the passport by 
suppression of material informatior- 
Similarly under clause (d) whether a 
person has been convicted by a cour: 
in India for. any offence involving mors~ 
turpitude and sentenced to imprisor- 
ment for not less than two years 
can only be ascertained after hearing 
the holder of the passport. Unde 
clause (e) the fact whether proceedings 


in respect of an offence alleged 10° 
have been committed by the holde 
of the passport are pending before 


a criminal court can only be determined 
after notice to him. Equally whethe- 
a condition of passport has been cor- 
travened under sub-clause (f) © 
whether he has failed to comply with 
a notice under sub-sec, (1) can be as- 
certained only after hearing the holdes 
of the passport, Under clause (h) als» 
a hearing of the holder of. the pass- 
port is presumed. Reading clause (4 
in juxtaposition with other sub-clause:, 
it will have to be determined whether = 
was the intention of the legislature +) 
deprive a right of. hearing to tke 
holder of the passport before it 3 
impounded or revoked, In this con~ 
nection, it cannot. be denied that th2 
legislature by making an express pro- 
vision may deny a person the right +3 
be heard. Rules of natural justice 
cannot be equated with the Funde- 
mental Rights. As held by the Suprem=2 
Court in Union of India v. J. N. Sinka 
(1971) 1 SCR 791: (AIR 1971 SC 4m 
that “Rules of natural justice are not 
embodied rules nor can they be eleva-- 
ed to the position of Fundamental Right. 
Their aim is tọ secure justice or $o 
prevent miscarriage of justice. These 
rules can operate only in areas not ce- 
vered by any law validly made, Ther 
do not supplant the law but supple- 
ment it. If a statutory provision can ke 
read consistently with the principles of 
natural justice, the courts should co 
` so. But if a statutory provision eithe- 
specifically or. by the necessary 
implication excludes the application of 
any rules of natural justice then tke 
court cannot ignore the mandate` of the 
legislature or the statutory authority and 
read into the concerned provision the prir- 
ciples of natural justice.” So also the right 
to be heard cannot be presumed whem 
in .the circumstances of the case there 
is paramount need. for secrecy or whem 
a d@cision will have to be taken im 
emergency or when promptness of ac 
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tion is called for where delay would . 

defeat the very purpose or where it is 
expected that the person affected would 
take an obstructive attitude. To a 
limited extent it may be necessary to 
revoke or to impound a passport with- 


_ out notice if there is real apprehension 


that the holder of the passport may 
leave the country if he becomes aware 
of any intention on the part of the 
passport authority or the Government 


_to revoke or impound the passport. But 


that by itself would not justify den- 
ial of an opportunity to the holder 
of the passport to state his case before 
a final order is passed. It cannot be 
disputed that the legislature has not 
by express provisions excluded the 
right to be heard. When the passport 
authority takes action under S. 10 (5) he 
is required to record in writing a brief: 
statement of reasons and furnish a copy 
to the holder of the passport on de- .- 


mand unless he for sufficient reasons .- 


considers it not desirable to furnish a- 
copy. An order thus passed is subject 
to an appeal where an appellate autho- 
rity is required to give a reasonable | 
opportunity to the holder of the passport 
to put forward his case. When an 
appeal has to be disposed of after 
giving an opportunity to the aggrieved 
person it cannot to do so without 
hearing the aggrieved person, Further 
when a passport is given for a speci- 
fied period the revocation or impound- 
ing during the period when the pass- 
port is valid can only be done for 
some valid reason. There is a differ- 
ence between an authority revoking or 
modifying an order already passed in 
favour of a person and intially refus- 
ing to grant a licence. In Purtabpur 
Co. v. Cane Commissioner, Bihar (1969) 
2 SCR 807: (AIR 1970 SC 1896) the 
Supreme Court held that “it would not 
be proper to equate an order revoking ` 
or modifying a licence with a deci- 
sion not to grant a licence.” In Schmidt 
v. Secretary of State, Home Affairs 
(1969) 2 Ch 149 Lord Denning observed 
that ‘If his permit (alien) is revoked 
before the time limit expires he ought, 
I think, to be given an opportunity of 
making representation; for he would 
have a legitimate expectation of being 
allowed to stay for the permitted time.” 
Lord Denning extended the ‘application 
of the rule of audi alteram partem 
even in the case of a foreign alien 
who had no right to enter the country. 
When a- permit was granted and was 
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subsequently sought to be revoked. it has 
to be treated differently from that of 
refusing permission at the first instance. 
As in the present case .the passport 
which has been granted is sought to be 
impounded the normal resumption is 
that the action will not be taken with- 
out giving an opportunity to the holder 
of the passport. S. 10 (3) in .enumerat- 
ing the several grounds on which the 
passport authority may impound a pass- 
port has used the words like ‘if the au~ 
thority is satisfied,’ ‘the authority deems 
it necessary to do so.” The Privy 
Council in Durayappah v. Fernando 
(1967) 2 AC 337 after referring to an 
earlier decision in Sugathadasa v. 
Jayasinghe (1958) 59 NLR 457 disagreed 
with the decision holding “As à general 
rule that words such as ‘where it appears 
10 dates > or: ‘if appears to the satisfac- 
dest ebaee or ‘if the considers 
_ it. expedient that 
satisfied that ............ standing by them- 
selves without other words or circum- 
stances of qualification, exclude a duty to 
act judicially.” The. Privy Council in dis- 
agreeing with this - approach observed 
that these: various formulae are intro- 
ductory of the matter .to be considered 
and. are given little guidance upon the 
question of audi alteram partem. The 
statute can make itself clear on this 
point and if it does cadit quaestio. 
If it does not then the principle laid down 
in Cooper v. Wardsworth Board of Works 
(1863) 14 CB (NS). 180 where Byles, J. 
stated “A long course of decision, be- 
ginning with Dr. Bentley’s case (1723) 1 
Str 557: 8 Mod 148 and ending with 
some very recent cases, establish, that 
although there are no positive words 
in the statute requiring that the party 
shall be heard, yet the justice of the 
common law will supply the omission of 
the legislature,” -In the circumstances, 
there is no material for coming to 
the conclusion that the right to be heard 
has been taken away expressly or by 
necessary implication by the statute, 


219. I may at this stage refer to the 
stand taken by the learned Attorney- 
General- on this question. According to 
him ‘on a true construction, the rule 
audi alteraih partem is not excluded in 


ordinary cases and that the correct posi- 


tion is -laid down by the Bombay High 
Court in the case of Minoo Maneckshaw 
v. Union of India (1974) 76 Bom LR 788. 
The view taken by Tulzapurkar, J. is 
that the. rule. of audi alteram partem 
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is not excluded in making an order un« 
der sec. 10 (3) (c) of the Act. But the At~ 
torney General in making the concession 
submitted that the rule will not apply 
when special circumstances exist such 
as need for taking prompt action due 
to the urgency of the situation or where 
the grant of opportunity would defeat 
the very object for which the action of 
impounding is to be taken, This posi- 
tion is supported by the decision of 
Privy Council in De Verfeuil v. Knaggs 
(1918) AC 557: (AIR 1918 PC 67) where- 
in it was stated ‘it must, however, be 
borne in mind that . there may be spe- 
cial circumstances which would satisfy 
a Governor, acting in good faith, to 
take action even if he did not give an 
opportunity to the person affected to 
make any relevant statement, or to 
correct or controvert any relevant state~ 
ment brought forward to his prejudice.” 


This extraordinary step can be taken 
by the passport authority for impound~ 
ing or revoking a passport when he ap- 
prehends that the passport holder may 
leave the’ country’.and as such prompt 
action is essential. These observations 
would justify the authority to impound the 
passport without notice but before any 
final order is passed the rule of audi alte- 
ram parte would apply and’ the hol- 
der of the passport will have to be 
heard. I am satisfied that the petitioner’s 
claim that she has a right to be 
heard before a final order under Seca 
tion 10 (3) (c) is passed is made out. 
In this view the question as to whether 
sec. 10 (8) (c) is ultra vires or not does 
not arise. 


220. It was submitted on behalf of 
the State that an order under Section 
10 (3) (c) is on the subjective satisfac~ 
tion of the passport authority and that 
as the decision is purely acministrative 
in character it cannot be questioned 
in a court of law except on very limit- 


ed grounds. Though the courts had 
taken the view that the principle of 
natural’ justice is Inapplicable to ad~ 


ministrative orders, there is a change 
in the judicial opinion subsequently. The 
frontier between judicial or quasi judi- 
cial. determination on the one hand 
and an executive or administrative de= 
termination on the other has become . 
blurred. The rigid view that principles 
of ` natural justice applied only to judi- 
cial and quasi judicial acts and not to 
administrative acts no longer holds th® 
field, ‘The views taken by the courts on 


wok 
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this subject are not consistent, whil=> 
earlier decisions. were in. fav- 
our of administrative convenience ane 
efficiency at the expense of natu- 
‘ral justice, the . recent view is in 
favour of €xtending the application cË 
natural justice and the duty to act fairly 
with a caution that the principle should 
not be extended to the extreme so as to 
affect adversely the administrative 
efficiency. In this connection. it is use- 
ful to quote the oft-repeated observe- 
tions of Lord Justice Tucker in Russell 
v. Duke of Norfolk (1949) 1 All ER 103 
(atp. 118) “The requirements of natural 
justice must depend on the circum- 
stances of the case, the nature of tk? 
Inquiry, the rules -under which tk2 
tribunal is acting, the subject -matter 


that is being -dealt with, and = 
Forth eese but, whatever standard i 


adopted, one essential is that the pem 


son concerned should have a re 
sonable opportunity of presenting hës 
ase.” In R. v. Gaming Board Ex. >p. 
Benaim (1970) 2 QB 417 Lord Dennirz 
held that the view that the . principle <£ 
natural justice applied only to jude 
cial proceedings and not to administra- 
tive proceedings has been overruled 
in Ridge v. Baldwin (1964) AC 40. Th? 
guidance that was given to the, Gamirz 
Board was that they should follow 
the principles laid down in the case ef 
immigrants namely that they hav? 


no rights to come in, . but they 
have a right to be heard. Tke 
Court held in construing .the words 


the. Board “shall have regard only” 2 
the matter specified, the Board has a 
duty to act fairly and it must give tke 
applicant an opportunity of satisfying 
them of the matter specified in the se= 
tion. They must let him know whet 
their impressions are so that he cen 
disabuse them. ..The reference to tise 
cases of immigrants: is to the decisions 
of Chief. Justice Parker in the Ee 
H. K. (An infant) (1967) 2 QB 617 (zt 
p. 630). In cases of immigrants . thougn 
they had no right to come-into tks 
‘country it was held that they -have a 
right to be heard. These observations 
apply to the present case and the plea 
of the petitioner that the authori-y 
should act fairly and . that they must 
Jet her know. what their impressions 
are so that, if’ possible, she ĉan diz 
‘abuse them, is sound. hee 
221. In American law also - the dec- 
sions regarding-.the scope of judicial r= 
view isnot. uniform, So far: as- const 


‘tutional rights are involved due process © 


of law imports a judicial review of the 
action of administrative or |: executive 
officers, This proposition is undisputed 
so far as the questions of law are con- 


` cerned but the extent to which ‘the 


Court, should go and will go in review- 
ing determinations of fact has been a 
highly. controversial issue. (Constitution 
of the United States of America, P. 1152, 
1973 Ed.) $ 


222. On a consideration of various 
authorities it is clear that where the 
decision of the. authority entails civil 
consequences and the petitioner pre- 
judicially affected he must be given an 
opportunity to be heard and present 
his case. This Court in Barium- Chemi- 
cals Ltd. v. Company Law Board (1966) 
Supp SCR 311: (AIR 1967 SC 295) and 
Rohtas Industries Lid. v. S, D. Agrawal 
(1969) 3 SCR 108: (AIR 1969 SC 707) 
has held that a limited judicial scru- 
tiny of the impugned decision on the 
point of rational and reasonable nexus 
was open to a court of law. An order 
passed by an authority based on sub- 
jective satisfaction is liable tọ judicial 
scrutiny to a limited extent has been 
laid down in U. P.: Electric Co. v. 
State of U. P. (1969) 3 SCR 865: (AIR 
1970 SC 21).wherein construing the pro- 


visions of S. 3 (2) (e) of the Indian 
Electricity Act 9 of 1910 as amend- 
ed. by the U.:.P. Act 30 of 1961, where 


the language used is similar to S. 10 (3) 
(c) of the Passport Act, this Court held 
that when the Government exercises 
its power on the - ground that 
it “deems such supply necessary in 
public interest” if challenged, the Gov- 
ernment must make out that exercise of 
the power was necessary in the public 
interest. .The Court is not intended 
to sit-in appeal over the satisfaction of 
the Government; If there is prima 
facie evidence on ‘which a reasonable 
body of persons may hold that it is in 
the public interest to supply energy to 
consumers the requirements: of the 
statute are fulfilled, “In our judgment, 
the satisfaction of the Government 
that the supply is necessary in the pub- 


lic interests is in appropriate cases 
not excluded -from judicial review.” 


The decisions cited are clear authority 
for the proposition that the. order 
passed under S. 10 (3) (ce) is subject 
to a limited judicial scrutiny. An order 
under S. 10 (3) (c) though it is held 
to.. be an administrative order. -passed 


”. security of India, friendly relations 
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on the subjective satisfaction of the au- 


thority cannot escape judicial scrutiny. The 

. Attorney-General fairly conceded that 
an order under S. 10 (3) (c) is subject to 
4 judicial scrutiny and that it can be 
looked into by the court to the limited 
extent of ‘satisfying itself whether the 
order passed has-a rational and reason- 
able nexus to the interests of the gene~« 
ral public, 


223. It was next contended on behalf 
` of the petitioner that the provisions of 
Section 10 (5) of the Act which. em- 
powers the passport authority or the 
Government to decline furnishing the 
holder of the passport a brief state- 
ment of the reasons for making an 
order if the authority is of the opinion 
that it will not be in the interest of 
‘sovereignty and integrity of India, 
of 
India with any foreign country, or in 
the interests of the general public is 
unsustainable in law, It was submitted 
that along with the right to refuse to 
furnish a copy of the order made by 
the Government, as a right of appeal is 
denied against an order made by the 
Central Government the provisions 
should be regarded as total denial or 
procedure and arbitrary. In view of the 
construction which is placed on S. 10 
(3) (c) that the holder of the passport 
is entitled to be heard before 
the passport authority deems it neces- 
sary to impound a passport, it cannot be 
said that there is total denial of pro- 
cedure, The authority under S. 10 (5) 
is bound to record in writing a brief 
statement of the reasons for making an 
order and furnish to the holder of the 
passport or travel document on demand 
a copy of the same, unless in any case, 
the passport authority is of the opinion 


that ft will not be in the interests of 


the sovereignty and integrity of India, 
the security of India, friendly relation 
of India with any foreign country or in 
the interests of general public tq fur- 
nish such a copy, The grounds on which 
the authority may refuse to furnish the 
reasons are the same as provided in 
Section 10.(3) (e) for impounding a 
passport but the two powers are exer- 
cisable in totally different contexts. 
Under sec, 10 (3), the question that has 
to be considered is whether the passport 
has to be impounded in the interests 
of sovereignty and int p Ind 
Ste, or In the interests of general public, 


integrity of India’ 


In passing an order under sec. 19 (5) it 
has to be considered whether in the 
interests of the sovereignty and integrity 
of India etc. or in the interests of 
general public, furnishing of a copy of 
the reasons for the order, should be 
declined. Though the same grounds are 
mentioned for impounding a passport 
as well as for refusing to furnish the 
reasons for making an order, it would 
not mean that when an order under 
S. 10 (3) (c) is passed it would au- 
tomatically apply to S, 10 (5) and for 
the same reason the authority can de- 
cline to furnish the reasons for the order. 
S. 10 (5) says that the authority shall 
furnish to the holder of the passport en 


demand a copy unless in any case the 
authority is of opinion that it will 


not be in the interest of sovereignty and 
integrity of India ete. The expression 
“unless in any case” would indicate that 
it is not in every case that the authority 
ean decline to furnish reasons for the 
order. There may be some cases, and I 
feel that it can be only in very rare 
cases, that a copy containing the reasons 
for making such order can be refused, 
Though rare there may be some cases 
in which it would be expedient for the 
authority to decline to furnish a copy . 
of the reasons for making such order. 
But that could only be an exception 
is indicated from the fact that the 
aggrieved person has a right of appeal 
under S. 11 which has to be decided after 
giving a reasonable opportunity of re- 
presenting his case. A reasonable op- 
portunity cannot ordinarily be given 
without disclosing to that person the 
reasons for the order. In those rare 
eases in which a copy for the reasons 
of the order is declined by the passport 
authority and.is not furnished during 
the hearing of the appeal, it would fur-. 
nish sufficient justificatior. for the courts 
to have a close look into the reasons for 
the order and satisfy itself whether it 
has been properly made. But J am un= 
able to say that a provision which em~ 
powers the authority to decline to fur- 
nish reasons for making the order is not 
within the competence of the legislature. 


. The learned counsel for the petitioner, 


with some justification, submitted that 
if no reasons are furnished by the Govt. 
and no appeal is provided ‘against the 
order of: the Government it would vir- 
tually amount to denial of pracedur® 
established by law as contemplated under 
‘Article 21 of the Constitution of India 
Though there is considerable force in 
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his , submission. 
this plea for two reasons. Firstly, thz 
Government is bound to give an op- 
portunity to the holder of the passport 
before finally revoking or impounding 
it, I expect the case in which the au- 
thority declines to furnish reasons for 
making such an order would be ex- 
tremely rare. Jn such cases it should 
be borne in mind that when the 
Government itself passes an order J 
should be presumed that it would 
have made the order after careful 
scrutiny, If .an order is passed by th= 
passport authority, an appeal is prc- 
vided, If the Government passes an 
order, though no appeal is provided for 
but as the power is vested in the 
highest authority the section is not ur- 
constitutional (Chinta Lingar- 
v, Government of India, (1971) 2 SCF 
871 at p, 876): (AIR 1971 SC 474 at p. 47€ 
for the order would be subject to jud} 
cial scrutiny by the High Court and the 
Supreme Court. I feel that in the cir- 
cumstances there is no justification for 
holding that Section 10 (5) of the Ac 
fs ultra vires of the powers of the 
legislature, We have taken note of the 
- fact that in the present case there is no 


réason in declining to furnish to th=- 


petitioner the statement of reasons fœ 
impounding the passport but such a 
lapse by the authority would not mak= 
sec, 10 (5) ultra vires of the powers ci 
the legislature, . 

224, Tt was next contended that in 
the present case the passport was im- 
pounded under S. 10 (3) (ce) of the AG 
on the ground that (a) it is in_ tke 
public interest that Smt. Maneka Gandhi 
should be able to give evidence ‘before 
the Commission of Inquiry and, (H 
that Smt. Maneka Gandhi should have 
an opportunity to present her vievs 
before the Commission of Inquiry and 
according to a report received there 3 
likelihood of Smt, Maneka Gandhi leav- 
ing India. It was submitted that im- 
pounding of the passport on the grourd 
stated above is unjustified. Referring +0 
Section 10 (3) (h) where it is provided 
that when it is brought to the noticé cf 
the passport authority that a warrant 
or summons for appearance or a warrast 
for the arrest of the holder of the pasə- 
port has been issued by a court under 
any law for the time being in force er 
if an order prohibiting the departur2 
from India of the holder of the passpo-t 
or other travel document has been mac? 
„by any such court. and. the passport 
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authority is satisfied that a warrant or 
summons has been so issued or an order 
has been so made, impound the pass- 
port. For application of this clause 
there must be a warrant or summons 
from the court or an order by. the Court 
prohibiting the departure from India. It 
was submitted that it is not certain 
whether the Commission would require 


the presence of the petitioner 
at all and if required when 
her presence will be necessary. 
There had been no summons or any 


requisition from the Commission of im- 
quiry requiring the petitioner’s presence 
and in such circumstances it was sub- 
mitted that the order is without any 
justification, A notification issued by 
the Ministry of External Affairs under 
S. 22 (a) of the Passports Act on 14-4- 
1976 was brought te our notice. By that 
notification the Central Government 
considered that it is necessary in the 
public interest to exempt citizens of 
India against whom proceedings in res- 
pect of an offence alleged to have been 
committed by them are pending before 
a criminal court in India and if they 
produce orders from the Court concerned 
permitting them to depart from India 
from the operations of the provisions of 
clause (f) of sub-section (2) of S. 6 of 
the Act subject to tne condition that the 
passport will be issued to such citizen 
only for a period specified in such order 
of the Court and if no period is specified 
the passport shall be issued for a period 
of six months and may be renewed for 
a further period of six months if the 
order of the court is not cancelled or 
modified. The citizen is also required 
to give an undertaking to the passport 
authority that he shall, if required by 

the court concerned, appear before it — 
at any time during the continuance 
in force of the passport so issued. It 
was submitted that when such facility 
is provided for-a ` person who is being 
tried for an offence in a criminal court 
the same facility at least should be 
given to a person who may be required 
to give evidence before a Commission 
of Inquiry, It is unnecessary for me to 
go into the question as to whether in the 
circumstances the impounding of the pass- 
port is justified or not for the learned 
Attorney General submitted that the 
impounding was for the purpose of pre~ 
venting the petitioner from leaving the 
country and that a final. decision as to 
whether the passport will have te be 
impounded and if so for what period will 
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be decided later. On behalf of the Gov- 
ernment a statement was filed which is 
as follows :— 


“I, The Government is agreeable to 
considering any representation that may 
be made by the petitioner in respect of 
the impounding of her passport and 
giving her an opportunity in the matter. 
The opportunity will be given within 
two weeks of the receipt of the repre- 
sentation. It is clarified that in the 
present case, the grounds for impound- 
ing the passport are those mentionéd in 
the affidavit in reply dated 18th Au- 
gust, 1977 of Shri Ghosh except those 
mentioned in para 2 (xi). 

2, The representation of the petitioner 
will be dealt with expeditiously in ac- 
cordance with law. 
` 3. In the event of the decision of im- 
pounding the passing having confirmed, 
it is clarified that the duration of the 
impounding will not exceed a period of 
six months from the date of the deci- 
sion that may be taken on the peti- 
tioner’s representation. 


. 4. Pending the consideration of the 
petitioner’s representation and until the 
decision of. the Government of India 
thereon, the petitioner’s passport shall 
remain in custody of this Honourable 
Court, 

5. This will be without prejudice to 
the power of the Government of India 
to take such action as it may be advised 
in, accordance with the provisions of the 
Passport Act in respect of the peti- 
tioner’s passport,” 

‘In view of the statement that the peti- 
tioner may make a representation «in 
respect of impounding of passport and 
that the representations will be dealt 
` with expeditiously and that even if the 
impounding of the passport-is confirmed 
it will not exceed a period of six months 
from the date of the decision that may 
be taken on the pétitioner’s representa- 
tion,, it is not necessary for me to go 
into the merits of the case any further. 
The Attorney General assured us that 
all the grounds urged before us by the 
petitioner and the grounds that may be 
urged before the authority will be pro- 
perly considered by the authority and 
appropriate orcers passed. 

225. In the result, I hold that the 
petitioner is not entitled to any of the 
fundamental rights enumerated in Arti- 
cle 19 of the Constitution and that the 
Passport Act complies with the ré€quire- 
ments of Art,-21 of the Constitution and 
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isin accordance with the procedure 
established by law. I construe S, 10 (3) 
(c) as providing a right to the holder 
of the passport: to be heard before the 
passport authority and that any order 
passed under S. 10 (3) is subject to a 
limited judicial scrutiny by the High 
Court and the Supreme Court. 


226. In view of the statement made 
by the learned Attorney General to 
which reference has already been made 
in judgment, I do not think it neces- 
sary to formally interfere with the im- 
pugned order. I accordingly dispose of 
the writ petition without passing any 
formal order, There will be no order 
as to costs. 

ORDER 

227.. Having regard tg the majority 
view, and in view of the statement made 
by the learned Attorney-General to which 
reference has already been made in the 
judgments we do not think it necessary 
to formally interfere with the impugned 
order. We accordingly, dispose of the 
Writ Petition without passing any for- 
mal order. The passport will remain in 
the custody of the Registrar of this 
Court until further orders. There will be 
no order as to costs, 

‘ Order accordingly, 
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N. L. UNTWALIA, S. MURTAZA 
FAZAL ALI AND JASWANT 

SINGH, JJ. 
Union of India ete., 
Gopal Chandra Misra and others, 
Respondents. 
Civil Appeals Nos. 
1977, D/- 15-2-1978. 
(A) Constitution of India, Arts. 132, 
133 — Appeal under — Locus standi. 
In order. to give a person locus 
standi to appeal on a certificate grant- 
ed under any clause of Arts. 132 and 


Appellants v. 
ete.” 


2644 and 2655 of 





T(Note:— The Judgments are printed 
in the order in which they are given 
in the certified copy. The first judg- 
ment is not, therefore, necessarily the 
leading judgment.—Ed.) 

*(Civil Misc. Writ No. 1172 of 1977, 

D- 28-10-1977 (All) (FB)). 
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133; it is necessary that he was'é 
“party in the. case -before the Higk 
Court.” (Para 12- 


Where the Union of India was no. 
only impleaded as a respondent by the 
petitioner himself in a writ petitior- 
challenging the withdrawal of resigna- 


tion by- -a High Court Judge but iz 
also contested the petition on the 
basis that the withdrawal ‘was valid 


and no objection as to its locus standi 
was raised before the High Court, the 
Union must be deemed to be a con- 
testing party in the High Court with 3 


stake in the dispute. . Consequently- 
the Union was competent to- file az 
appeal as an aggrieved party agains. 


an adverse decision in the Writ Peti- 
tion. (Para 17 

Anno: AIR Comm. Constitution c 
India (2nd Edn.), Art. 132, N. 13, Arti- 
cle 133, N. 14, 


(B) Constitution of India, Art. 2C 
(1), Proviso (a) — High Court Judge 
— Prospective resignation — Withdr= 
wal — Validity — Civil Misc. Writ 
No. 1172 of 1977, D/- 28-10-1977 (AL) 
(FB), Reversed. 

‘(Per Majority; - 
J, Contra)..- ` 


The general principle regarding re- 
signation is- that in the absence of 3 
. legal, contractual or constitutional bas, 
a ‘prospective’ resignation can be with- 
drawn at any time before it becomes 
effective, and it becomes effective 
when it operates to terminate the em- 
ployment or the office-tenure of tt 
‘resignor. This general rule is equalfy 
applicable to Government servants ard 
constitutional functionaries. In the casa 
of a Government servant/or fune- 
tionary who cannot, under the condi- 
tions of his service/or office, by hs 
own unilateral act of tendering re- 
signation, give up his service/or office, 
normally, the tender of resignation be- 
comes effective and his servicefor ož- 
fice-tenure terminated, when it is as- 
cepted by the .competent authority. In 
the case of a Judge of a High Coum, 
who is a constitutional functionary ard 
under Proviso (a) to Art. 217 (1) has 
a unilateral right or privilege to re- 
sign his office, his resignation becomes 
effective and tenure terminated on tk 
date from which he, of his own voli-’ 
tion, chooses to quit office. If in terms 
of the writing under his hand addres- 
sed to the President, he.. resigns ia 


‘Murtaza Fazal AE, 
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praesenti, the -resignation terminates’ 
his office-tenure forthwith, and can- 
not therefore, be withdrawn or revok- 
ed thereafter. But. if he by such writ- 
ing, chooses to resign from a future 
date, the act of resigning office is. 
not complete because. it does not ter- 
minate his tenure before such date 
and the Judge can at any time before’ 
the arrival of that prospective date on. 
which it was intended to be effective, . 
withdraw it, because the Constitution 


does not bar such withdrawal. Civil 
Mise. Writ No. 1172, of 1977 
D/- 28-10-1977 (All) (FB), Reversed. 
Case law discussed. : (Para 51) 


Cases Referred: Chronological Paras 


AIR 1977 SC 2328: (1977) 4 SCC 193: 
1977 Lab IC 1857 80, 81, 85, 36 
AIR 1974 Delhi 58 15, 60, 97, 192 


1971 Lab IC 121 (Madh Pra) 15, 92 
AIR 1969 SC 180: (1968) 3 SCR 857: 


1969 Lab IC 310 15, 47, 50, 60 
AIR 1966 All 318 95 
AIR 1964 Ker 194 15, 53, 57, 58, 

59, 96 
AIR 1962 SC 486 - 87 
AIR 1959 SC 781:1959 Supp (2) SCR 

406 i , 39 
AIR 1956 Ail 70 15 
AIR 1956 AN 511 (FB) | 15, 90, 92 
AIR 1956 Pat 367 87 
AIR 1954 SC 584 15, 43, 48, 50, 

G 52, 60 
(1907) 2 Ch 370:97 LT 372, Glossop 

v. Glossop 107 


(1896) 1 Ch 409:73 LT 716, Finch v. 


Oake 105 
(1889) 14 AC 259, Reichal v. Bishop 
of Oxford 16, 63, 69 
(1887) 35 Ch D 48, Reichel v. Bishop 
of Oxford 65, 103 


82 ALR 2nd Series 740, People of the 
State of Illinois ex. Rel.: Benjamin 


S. Addmowski v. Otto Kerner 106 
Mr. S. V. Gupte Att. Gen, Mr. Soli 
J. Sorabjee Addl. Sol. Gen. (in C. A. 


No. 2644 of 1977); Mr. R. P. Bhat, Sr. 
Advocate (M/s. R. N. Sachthey and 
Girish Chandra, Advocates with them), 
for Appellant in Œ. A. No. 2644 and 
Respondent No. 2 in C. A. No. 2655 of 
1977; Mr. F. S. Nariman, Sr. Adve- 
cate (M/s. S. P. Gupta, Harish Chan- 
dra, H. K. Puri, M. C. Dhingra and 
Vivek Sethi, Advocates with him), for 
Appellant. in C. A. No. 2655 and: Res“ 
pondent No. 2 in C. A. No. 2644 of 
1977; Mr. -Jagdish Swarup, Senior 
Advocate (in C, A, -No, 2655 of 1977); 
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Mr. Yogeshwar Prasad, Senior Ad- 
vocate (in C. A. No. 2644 of 1977); 


(M/s. G. N. Verma, A.-N. Srivastava, 
. Mool Behari Saxena, Pramod Swarup, 
Miss Rani Arora and Miss Meera Bali, 
Advocates with them), for Respondent 
No. 1 in both Appeals, 


SARKARIA, J. (for himself and on 
behalf of A. C. Gupta, N. L. Untwalia 
and Jaswant Singh JJ.)— By a short 
Order, dated December 8, 1977, we 
(by majority) accepted these two 
appeals and announced that a reasoned 
judgment shall follow in due course. 
Accordingly, we are now rendering the 
same. 


2. Whether a High Court Judge, 
who sends to the President, a letter in 
his own hand, intimating to resign his 
office with effect from a future date, 
is competent to withdraw the same 
before that date is reached — is the 
principal question that falls for consi- 
deration in these two appeals, directed 
against a judgment, dated October 28, 
1977, of the High. Court of Judicature 
at Allahabad, allowing the writ peti- 
tion of Shri Gopal Chandra Misra, 
respondent herein, and issuing a direc- 


tion under Art. 226 of the Constitu- 
tion, restraining Shri Satish Chandra 
(hereinafter referred to as Appellant 


2) from functioning as a Judge of the 
Allahabad High Court. 


3. Appellant 2 was appointed to the 
High Court of Allahabad as Addi- 
tional Judge on October 7, 1963, and 
a permanent Judge on September 4, 
1967. He will be attaining the age of 
62 years on September 1, 1986. On 
May 7, 1977, he sent a letter under 
his hand addressed to the President of 
India, through a messenger. This let- 
ter may be reproduced as below:— 

“To : 

The President of India, 
New Delhi 

Sir, : 
I beg to resign my office as 
Judge High Court of Judicature at 
Allahabad. 

T will be on leave till 31st of 
July, 1977. My resignation shall 
be effective on Ist of August, 1977. 

With my respects, 

Yours faithfully, 
Sd/- Satish Chandra.” 


[Prs. 1-6] Union of India V.. Gopal Chandra (Sarkaria J.) 


ALR, 


4. On July 15, 1977, Appellant 2 
wrote to the President of India an- 
ather letter in these terms:— pot 

“To 
The President of India, 
New Delhi. 

Sir, 

I beg to revoke apd cancel 
the intention expressed by me to 
resign on ist of August, 1977, in 
my letter dated 7th May, 1977. 
That communication may very 
kindly be treated as null and 
void. 

Thanking you and wishing 

to remain, 
Yours sincerely, 
Sd/- Satish Chandra.” 


5. The receipt of this letter of re- 
vocation or withdrawal, dated July 15, 
1977, was acknowledged by Shri T, 
C. A. Srinivasavardharn, Secretary, 
Ministry of Law, Justice & Company 
Affairs, New Delhi, as per his D. O. 
No. 2/14/77-Jus., dated July 28, 1977, 
By a separate letter, Appellant 2 cut 
short his leave and resumed duty as a 
Judge of the Allahabad High Court 
on July 16, 1977 and from July 18, 
1977, he commenced sitting in the 
Court and deciding cases. . 


6. On August 1, 1977, -Shri Gopal 
Chandra Misra, an Advocate of the 
High Court, filed a petition under 
Article 226 of the Constitution, con- 
tending that the resignation, dated 
May 7, 1977, of Appellant 2, ‘having 
been duly communicated to the . Presi- 
dent of India in accordance with the 
provisions of Article 217 (1), Proviso 
(a) of the Constitution, was final and 
irrevocable, and as a result, Appellant 
2 had ceased to be a Judge of the 
Allahabad High Court with effect from 
May 7, 1977, or, at any rate, with ef- 
fect from August 1, 1977; therefore, 
his continuance: to function as'a Judge 
from and after August 1, 1977, was 
usurpation of the office of a High 
Court Judge, which was a public of- 
fice. On these premises, the writ peti- 


tioner prayed for a writ order or 
direction in the nature of quo war- 
ranto calling upon Mr. Satish Chan- 


dra to show under what authority he 
was entitled to function and work as 
a Judge of the High Court. -The peti- 
tion came up for final hearing before 
‘a Bench. of five learned Judges of that 
Court, which by a majority of 3 against . 
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2 allowed the writ petition and issuzd 
the direction aforesaid. Against that 
judgment, these two appeals, on a cer- 
ficate granted by the High Court wa- 
der Arts. 132 and 133 (1) of the Coa- 
stitution have been filed before tkis 
Court. Civil Appeal No. 2644 of 1977 
has been preferred by -the Union of 
India, and Civil Appeal No. 2655 əf 
1977 by Shri Satish Chandra. 

7. A preliminary objection’ was rais- 
ed by Shri Yogeshwar Prasad, learn- 
ed counsel for the respondent, S=ri 
Gopal Chandra Misra, that the Union 
of India has no locus standi to.pre=r 
an appeal against the Order of fhe 
High Court. Simultaneously, with ine 
raising of this objection at the bar a 
petition to that effect was also pæ- 
sented to. us, directly. The grounds of 
this objection, as canvassed by Sari 
Yogeshwar Prasad, are:— 

“(a) That the Union of India was 
joined merely a pro forma party in 
the writ petition, inasmuch as no <2- 
lief was claimed against it; 

(b) That the Union of India is nca 
party aggrieved by the order of «ne 
High . Court, because no relief has 
been granted against it; 

(c) That the Union of India is noz a 
person interested; and- 

(d) That the appeal by the Union of 
India will not further any public po- 
licy; that it has already incurred 
heavy expenditure in defending the zc- 
tion of an individual person after he 
has relinquished his office. Such ex- 
penditure is not permissible and shozld 
not be encouraged. 


_ 8 We find no merit in this am 
tion. 

9. The Union of India was ee 
ed as a respondent in the case befare 
the High Ccurt by the writ  peti- 
tioner himself. It filed a  count=r- 
affidavit contesting the writ petitione>’s 
claim. 


10. Mr. Soli Sorabji, Additional 
Solicitor-General addressed argume-ts 
before the High Court on behalf of 


the Union of India. No objection. to 
the locus.standi of the Union of Inzia 
to contest the writ petition was res- 
ed, at any stage, before the Hgh 
Court. It is, therefore, not correct to 
say that the Union of India was sot 
a contesting party in the Court below. 
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11. As rightly pointed out by the 
learned Attorney-General, the Union 
of India is vitally interested in the 
case. It is the President of India 
who had ‘appointed Appellant 2 as a 
Judge, and the stand of the Union of 
India throughout has been that the 
withdrawal of the intimation to re- 


‘sign: by the Judge, is valid and there- 


fore, he continues te hold the office 
of a Judge even after August 1, 1977; 
but the High Court has held other- 
wise. The Union of India, therefore, 
has reason to feel aggrieved by the 
decision of the High Court. 

12. In order ta give a person locus 
standi to appeal on a certificate grant- 


ed under any clause of these Arti- 
cles, it is necessary that he was a 
“party in the case before the High 


Court.” The Union of India was ad- 
mittedly such a party having a stake 
in the dispute. The substantial ques- 
tion of law involved in the case is of 
general importance and concerns the 
interpretation of the Constitution. 


18. We are not concerned with the 
matter of incurring expenditure by 
the Union of India; whether it is jus- 
tified, proper or not. We are surely 
of the view that the Union had a sub- 
stantial interest in this proceeding. 
Thus, from every point of view, the 
Union of India is entitled to come in 
appeal in this Court and question the 
correctness of the High Courts find- 
ing on the question of law involved. 
We, therefore, overruled the prelimi- 
nary objection, and requested the 
learned Attorney-General to proceed 
with his address, 


14. The contentions advanced by 
the learned Attorney-General, -Mr., 
Gupte, on behalf of the Union of 


India, may be summarised as follows: 


(i) ‘Resignation’ within the contem- 
plation of Provisc (a), to Art. 217 (1), 
takes place on the date on which the 
Judge of his own volition chooses to 
sever his connection with his office, 
and not on any other date. Since in 
terms of the letter, dated May 7, 
1977, the Judge proposed to sever his 
link with his office with effect from 
August 1, 1977, he could not be said 
to have resigned his office within the 
meaning of Proviso (a) on May 7, 
1977, or at any time before the arri- 
val of the prospective date indicated 
by. ‘him. 


. 
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(ii) The letter, dated May 7, 1977, 
written and sent by Appellant 2 ta 
the President, read as a whole. is a 
mere intimation of an intention to re- 


sign from a future date. Before the 
arrival of that date, it was not final 
and complete, nor a ‘“Juristic” act, 
because it had no legal effect and 


could not sever the link of the Judge 
with his office or cut short its tenure. 


(iii) Since the mere sending of the 
letter, dated May 7, 1977 to the Pre- 
sident, did not constitute a final and 
complete act of resignation, nora 
juristic act, it could be withdrawn at 
any time before August 1, 1977 up to 
which date it was wholly inoperative 
and ineffective. 

(iv) The withdrawal by Appellant 2 
of his proposal to resign, does not of- 
fend public interest. The common law 
doctrine of public: policy cannot be 
invoked in such a case (Gheru Lal v 
Mahadeo Das) (1959) Supp 2 SCR 406: 
(AIR 1959 SC 781). 

(v) The general principle is that in 
the absence of a provision prohibit- 
ing withdrawal, an intimation to re- 
sign from a future date can be with- 
drawn at any time before it operates 
to terminate the employment or the 
connection of the resignor with his of- 
fice. 

15. This principle, according to Mr. 
Gupte, was enunciated by the Sup- 
reme Court as far back as 1954 in 
Jai Ram v. Union of India, AIR 1954 
SC 584 and followed by the Alaha- 
bad, Kerala, Delhi and Madhya Pra- 
desh High Courts in these cases: San- 
ker Dutt Shukla v. President, Munici- 
pal Board, Auraiya, AIR 1956 All 70; 
Bahori Lal Paliwal v. District Magi- 
strate, Bulandshahr; AIR 1956 All. 511: 
ILR (1956) 2 All. 593 (FB), M. Kunju- 
krishnan Nadar v. Hon’ble Speaker, 
Kerala Legislative Assembly, AIR 1964 
Ker 194, Y. K. Mathur v. Commr, 
Municipal Corporation of Delhi, AIR 
1974 Delhi 58; Bhairon Singh Vishwa- 
karma v. Civil Surgeon, Narsimhapur, 
1971 Lab IC 121 (Madh Pra). The 
same principle has been reiterated in 
Raj Kumar v. Union of India, (1968) 
3 SCR 857 at p. 860: (AIR 1969 SC 
180 at p. 182), ; 

16. Mr Gupte further referred to 
the case, Reichel v. Bishop of Oxford, 
(1889) 14 AC 259, decided by the 
House of Lords in England, which has 


A.LR. 


been relied upon by the High Court 
and submitted that Reicheľs case 
stood on its own facts and was clearly 
distinguishable. 


17. Mr. F. S. Nariman, 


appearing 
for Appellant 2, 


adopted the argu- 
ments of Mr. Gupte. ` He reiterated, 
with emphasis, that the expression 
“resign his office” used in Proviso {a), 
means “relinquish or vacate his office”, 
and the requirement of this expression 
is not satisfied unless and until the 
writing sent by the Judge effecis 
severance of the link between the 
Judge and his office and terminates 
his tenure. It is submitted that by 
holding that though the letter of re- 
signation in its terms, would effect 
termination of the tenure prospective- 
ly from 1-8-77, yet it would be deem- 
ed to have caused immediately on its 
despatch to and receipt by the Presi- 
dent on 7-5-77, itself, curtailment of 
the Judges tenure of office uptil 
1-8-77, the High Court has engrafted 
în Proviso (a) a wholly unwarranted 
fiction. 

18. As against the above, Mr. Jag- 
dish Swarup, learned counsel for the 
respondent has substantially -reiterated 
the same arguments which found, ac- 
ceptance with the High Court (majo- 
Pity). 

19. Article 217 (1) fixes the tenure 
of the office of a High Court Judge. 
It provides that a Judge shall hold 
office until he attains the age of 64 
years, ‘The three clauses of the pro- 
viso to Article 217 (1) indicate that 
this tenure can be terminated before 
the Judge attains the age of 62 years, 


in four contingencies, namely, where 
he— 
(i) resigns his office in the manner 


laid down in its clause (a); 

(ii) is removed from his office in the 
manner provided in Article 124 (4) 
{vide its clause (b)); 

(iii) is appointed a Judge of the 
Supreme Court (vide its clause (c)); 

(iv) is transferred to any other High 
Court in India. 

20. Here, in this case, we have to 
focus attention on clause (a) of the 
Proviso. In order to terminate his ten- 
ure under this clause, the Judge must 
de three volitional things: Firstly, he 
should execute a “writing under his 
hand”, Secondly, the writing should 
be “addressed to the President”, Third- 
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ly by that writing he should “resign © 


his office”. If any of these things -s 
not done, or the performance of amy 
of ‘them is not complete,. clause ta) 
will not operate to cut short or ter- 
minate the tenure of his office. 


21. The main reasoning adopted =y 
the learned Judges of the High Court, 
(per R. B. Misra, M. N. Shukla aad 
C. S. P. Singh; JJ.) appears to me that 
‘since the act of appellant 2 in writmg 
and addressing the letter, dated fhe 
"th May, 1977, to the President, fuly 
satisfied the three-fold requirement of 
cl. (a) of the Proviso, and nothng 
more was required to be done under 
that clause either by the “Judge” or 
by the President at the other end, the 
resignation was “complete”, “final” 
and “absolute”. -It was a complete 
‘Guristic’ act as immediately on its re- 
ceipt by the President on the 7th May 
1977, itself, it had the effect of cutting 
short the tenure of the Judge up--ill 
the Ist August 1977; and, in the absence 
of a constitutional provision warrent- 
ing that course, it cculd not be wxh- 
drawn or revoked even before the 
date August 1, 1977; on which in 
terms of the letter dated the 7th May, 
1977, the resignation was to. be efr2c- 
tive. Withdrawal is always linked with 
acceptance. Where no acceptance is 
required and the resignation has b=en 
made in accordance with the pre- 
scribed procedure, the process gets ex- 
hausted and the resignation becomes a 
fait accompli. Article 217 (1), Proviso 
(a) of the Constitution is a self-con- 
tained provision. It gives the Judge 
a unilateral right to cut short his 
tenure by following the procedure 
„prescribed therein, of his own voliton, 
Such a resignation to be effective c es 
not require acceptance by the Przsi- 
dent. Article, 217 does not give a right 
to withdraw the resignation, once giren 
in accordance with the manner pre- 
scribed therein. Since Article 217 {1), 
Proviso (a) sets out a complete mazhi- 
nery with regard to the resignaion 
by a Judge, the right to withdraw a 
resignation cannot be. implied, ihe 
maxim being “expressum facit. cessare 
tacitum” (when there is express mən- 
tion of certain things, then- anything 
‘not mentioned ‘is excluded). Recozni- 
‘tion of a right of withdrawal of reig- 
jnation will leave the door wide opèn 


‘to. abuse and offend public policy.. 


‘are .necessary to 
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22. It may be observed that the 
entire. “edifice of this reasoning is 
founded on the supposition that the 
“Judge” had -completely performed 
everything which he was required to 
do. under ‘Proviso (a) to-Article 217 (1). 
We have seen that to enable a- Judge to 
terminate his term of office by his own 
unilateral: act, he has to perform three 
things. In the instant case, there can 
be no dispute about the performance 
of the first two, namely: (i) he wrote 
a letter under his hand (ii) addressed 
to the Président. Thus, the first two 
pillars of the ratiocinative edifice 
Taised by the High Court rest on 
sound foundations. But, is the same 
true about the third, which indisput- 
ably is the chief prop of that edifice? 
Is it a completed act of resignation 
within the contemplation of Proviso 
(a)? This is the primary question 
that falls for an answer. If the ans- . 
wer to this question is found in the 
affirmative, the appeals must fail. If 
it be in the negative, the foundation’ 
for the reasoning of the High Court 
will fail and the appeals succeed, 


23. Well then, what is the correct 
connotation of the expression “resign 
his office’ used by the founding 


fathers in Proviso. (a) to Art. 217 (1)? 

24. ‘Resignation’ in the Dictionary 
sense, means the spontaneous relin- 
quishment of one’s own right. This is 
conveyed by the maxim: Resionatio 
est juris propii spontanea refutatio 
(See Earl Jowitt’s Dictionary of Eng- 
lish Law). In relation to an office, it 
connotes the act of giving up or re- 
linquishing the office, To “relinquish 
an office’ means to “cease to hold” 
the office, or to “loose hold of’ the 
office (cf. Shorter Oxford Dictionary); 


and to loose: hold of office”, implies 
to “detach”, “unfasten”, “undo or un- 
tie the binding knot or link” which 


holds one to the office and the obli- 
gations and privileges that go with it, 


25. In the general juristic sense, 
also, the meaning of “resigning office” 
is not different. There also, as a rule, 
both, the intention to give up or re- 
linquish . the. office and the con- 
comitant act of its relinquishment, 
constitute a com- 
plete and operative resignation (see, 
e.g. American Jurisprudence, 2nd Edi- 
tion, . Volume 15A, page 80) although 
the act, of . relinquishment may take 


700 S.C. Prs. 25-32] Union of: India v. Gopal Chandra (Sarkaria J) A. LR. 


different forms or assume a uni- 
lateral or bilateral character, depend- 
ing on the nature of the office and 
the conditions governing it. Thus, re- 
signing office necessarily involves re- 
linquishment of the office, which - im- 
Plies cessation or termination of, or 
cutting asunder from the office. In- 
deed, the completion of the resignation 
and the vacation of the office, are the 
causal and effectual aspects of one 
and the same event, 


` 26. From the above dissertation, it 
emerges that a complete and effec- 
tive act of resigning office is one 
which severs the link of the resignor 
with his office and terminate its ten- 
ure. In the context of Art. 217 (1), 
this test assumes the character ofa 
decisive test, because the expression 
:- “resign his office” — the construction 
of which is under consideration — 
occurs in a Proviso which excepts or 
qualifies the substantive clause fixing 
the office tenure of a Judge up to the 
age of 62 years. 

27. Before applying this test to the 
ease in hand, it is necessary to ap- 
preciate the true nature of the letter, 


dated May 7, 1977, sent by the Judge 


to the President. - 

28. The substantive body of this 
letter (which has been extracted in 
full in a foregoing part of this judg- 
ment) is comprised of three sentences 
only. In the first sentence, it is stat- 
ed: “I beg to resign my office as 
Judge, High Court of Judicature at 
Allahabad.” Had this sentence stood 
alone, or been the only content of 
this letter, it would operate as a com- 
plete resignation in `praesenti, involv- 
ing immediate -relinquishment of the 
office and termination of his tenure as 
Judge. But this is not so. The first 
sentence is immediately followed by 
two more, which read: 

“I will be on leave till 31-7- 
1977. My resignation shall be effec- 


tive on 1-8-1977". The first sentence 
cannot be divorced from the context 
of the other -two sentences and con- 


strued in isolation. It has to be read 
along with the succeeding two which 
qualify it.’ Construed'as a whole ac- 
cording to its tenor, the letter dated 
May 7, 1977, is merely an intimation 
or -notice of the writer’s intention to 
resign his office as Judge, on a fu- 
ture date, viz, August 1, 1977. For 


.pellant 2° “cannot be taken to 


the sake of convenience, we -might- call 
this communication as a prospective or 


potential resignation, but before the 
arrival of the indicated future date, 
it was certainly not a complete and 
operative resignation because, by it- 


self, it did not and could not, sever 
the writer from the office of the 
Judge, or terminate his tenure as such. 


28-30. Thus tested, sending of the 
letter dated May 7, 1977 by Appellant 
2 to the President, did not constitute a 
complete and operative resignation 
within the contemplation of the ex- 
pression “resign his office’ used in 
Proviso (a) to Art. 217 (1). Before 
the arrival of the indicated future 
date (August 1, 1977), it was wholly 
inert, inoperative and ineffective, and 
could not, and in fact did not, cause 
any jural effect, 

31. The learned Judges of the High 
Court (in majority) conceded that Ap- 
have 
resigned on a date prior to Ist Aug., 


1977”, and “the vacation of the seat 
may be on (the) future date”, “be- 
cause he made his choice to resign 


from lst August 1977”, yet, they hold 
that “the factum of resignation þe- 
came complete the moment respondent 
1 (Shri: Satish Chandra) in his hand- 
writing, sent a letter of resignation te 
the President of India” and on 7-5-77, 
itself, cut short the date of retire- 
ment of the Judge from 1-9-86 te 
1-8-77, and there could be “no with- 
drawal of the same unless the Con- 
stitution so provided.” 

32. With respect, we venture to 
say that this reasoning: is convoluted 
logic: spiralled up round a fiction 
for’ which there is no foundation 
in the statute. To say that’ the 
resignation or relinquishment of his 
office by the Judge could not take 
place before ` 1-8-77, -and yet, the 
factum of resignation became com- 
plete’ on 7-5-77, would be a contradic- 
tion in terms. To get over this inher- 
ent contradiction, the High Court (by 
majority) has introduced a two-fold 
fiction: (1) That if in a written com-. 
munication to the President, the Judge 
chooses to resign his office from a fu- 
ture date, the resignation will be 
deemed to be effective and complete 
from the moment the communication 
is sent to the President and received 
by him. (2) That since it has not been 
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provided in Proviso (a) er elsewhe12 
‘in the Constitution, that such com- 
munication of a “prospective”, resigne- 


tion can be withdrawn, its withdrawal © 


would be deemed to have been. pro- 
hibited, on the maxim ‘expressum fa- 
eit cessare tacitum. 

- 33. No, 
ble with the letter and intendment 
of Art. 217 (1), since by deeming th 
resignation to have taken place on a 
date different from the date chosen 
by. the Judge, it subverts his exclr 
sive constitutional right to resign Is 
office with effect from a date of is 
choosing. No. 2 is equally unjustified. 
There is nothing in Proviso (a) <€ 
elsewhere in the Constitution which 
expressly or impliedly forbids the 
withdrawal of a communication by the 
Judge to resign his office before tre 
arrival of the date on which it wes 
intended to take effect. Indeed, such 
a futuristic communication or .przr 
spective resignation does not; before 
the indicated future date is reached, 
become a complete and operative «ct 
of ‘resigning his office’ by the Judze 
within the contemplation of ProvEo 
(a) to Art. 217 (1). 

34. Thus considered, it is cler 
that merely by writing the letter <o 
the President on May 7, 1977, præ- 
posing to resign with effect from Auz. 
1, 1977, the Judge had not done all 
. which he was required to do to dete- 
mine his tenure, of his own volition, 
under Proviso (a) to Art. 217 (1). Ee 
had not, as yet, resigned his office zn 
May 7, 1977, itself, he had not doze 
everything which was necessary 30 
complete the requirement of the ez- 
pression “resign his office.’ He h=d 
not relinquished his office and thus 
delinked himself from it. He had rot 
— as the learned Judges of the Hizh 
Court have erroneously assumed — 
crossed the Rubicon —. Rubicon was 
still afar, 85 days away in the hay 
future. At any time before that deal- 
line (Aug. Tt, 1977) was reached the 
Judge could change his mind aad 
choose not to ‘resign and withdraw the 
communication dated May. 7, 1977, 


35. We have already seen that 
there is nothing in the Constitution 3r 
any other law which prohibits the 
withdrawal of a communication to -= 
-sign from .a future date, addressed by 
a.Judge to the President, before it 


1 is manifestly incompati- | 


‘by writing under his hand, 
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becomes operative. Could he then be 
debarred from doing so on the. ground 
of public policy? 

36. In this connection, Shri Jag- 
dish Swarup contended that, but for 
the words “President and Vice-Presi- 
dent”, the language of Proviso (a) to 
Art. 217 (1) is identical with that of 
Proviso (a) to Art. 56 (1) of the Con- 
stitution which gives an identical right 
to the President to resign his office 
addressed 
to the Vice-President. If this Court 
evolves a principle — proceeded the 
argument — whereby it permits a 
Judge who is a constitutional func- 
tionary of the same class as the Pre- 
sident or the Vice-President, whereby 
he can withdraw his resignation, it 
will lead to startling. results. The cen- 
stitutional functionaries 
such implied power of withdrawal of 
resignation. The President may hold 
the Parliament to ransom and make a 
farce of Parliamentary sovereignty ` 
and the functioning of the Constitu- 
tion. On these premises, it was urged 
that public policy demands that no 
such interpretation should be put on 
these constitutional provisions which 
would lead to abuse of power by the 
constitutional functionaries. 


37. The contention appears to be 
misconceived. 
38. The argument assumes that a 


tender of prospective resignation is al- 
ways motivated by sinister considera- 
tions and, therefore, to permit its 
withdrawal is never in the public in- 
terest. We are unable to concede this 
as a rule of universal application. Any 
number of. cases are conceivable where 
a prospective resignation is tendered 
with the best of motives. A Judge. 
renowned for his conscientiousness and 
forensic skill may send an intimation 
under his hand to the President pro- 
posing to resign from a future date, 
2 months away, covering this inter- 
regnum by two months ‘leave due to 
him, in the belief, founded on his 
Doctor’s advice, that he is stricken 
with a malady which will progressive- 
ly render him deaf in two months’ 
time. The motive behind the tender 
is that the Judge feels that he will 
no longer be able. to discharge his of- 
ficial duties to the entire satisfaction 
of his conscience. But before the date 


would misuse. . 
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on which the prospective resignation 
is to take effect, a surgical operation 
completely and permanently cures him 
of the disease and restores his full 
hearing power, and the Judge imme- 
diately thereupon, sends a communi- 
cation withdrawing the tender of his 
resignation. Will not such withdrawel 
‘be in the interest of the public and 
justice to the Judge? . Conversely, will 
not refusal of such withdrawal de 
prive the public of the benefit of his 
forensic talents in exposition of law 
and at the same time work hardship 
and injustice to the Judge? 


39. It must be remembered that 
the doctrine of public policy is only a 
branch of the common law, and its 
principles have been crystallised and 
its scope well delineated by judicial 
precedents. It is sometimes described 
‘as “a very unruly horse.” Public -po- 
licy, as Burroughs, J. put it in Faunt- 
leroy’s case, “is a restive. horse and 
when you get astride of it, there is 
no knowing where it will carry you”. 
Public policy can, therefore, be a very 
unsafe, questionable and unreliable 
ground for judicial decision and courts 
cannot, but be very ‘cautious to 
mount this treacherous horse even if 
they must. This doctrine, as pointed 
out by this Court in Gherulal Parakh’s 
‘ease (ibid), ATR 1959 SC 781 can ‘be 
applied only in a case where clear 
and undeniable harm to the public is 
‘made out. To quote the words of Subba 
Rao, J. (as he then was): “Though 
theoretically it may be permissible to 
evolve a new head (of public policy) 
under exceptional circumstances of a 
changing world, it is advisable in the 
interest of stability of society not to 
make any attempt to discover new 
heads in these days.” There are no 
circumstances, whatever, which would 
show that the withdrawal of the re- 
Signation by the appellant would cause 
harm to the public or even to an in- 
dividual. The contention, therefore, | is 
repelled,- 


40. Shri Jagdish Swarup’s: argu- 
ment that a right to withdraw sucha 
resignation will have. wide and un- 
healthy repercussions on the other 
constitutional functionaries, particular- 
‘ly the President, and encourage them 
to abuse this right, appears to be a 
false alarm. We are here considering 
the cease of withdrawal of a ‘prospec- 


tive resignation’. by a Judge of a High 
Court and not of any other constitu- 
tional functionary. It may not be 
correct to say that whatever principle 
we evolve with reference to the inter- 
pretation of Art, 217 (1), Proviso (a), 
will automatically govern the with- 
drawal of such a prospective resigna- 


tion by the President of India, be- 
cause the provisions of Art. 56 re- 
lating to a resignation by the Presi- 


dent are not, in all respects, identical 
with those of Art. 217. There is no 
provision in Art. 217 corresponding to 
Cl. (2) or Cl. (1) (c) of Art. 56, and 
in this case, in. accordance with the 
well-settled practice of the court, we 
refrain from expressing any opinion 
with regard to the interpretation and 
effect of those distinctive provisions 
in Art. 56. > 


41. We are also unable to agree 
with the High Court that the mere 
sending of the letter, dated May 7, 
1977 by the Judge to the President 
and its receipt by the latter, con- 
stituted a complete juristic act. By it- 
self, it did not operate to terminate 
the office tenure of the Judge, and as 
such, did not bring into existence any 
legal effect. For the same reasons, the 
principle underlying Sec. 19 - of the 
Transfer of Property Act is not at- 
tracted. 


42, The general principle that em- 
erges from the foregoing conspectus is 
that in the absence of anything: to the 
contrary in the provisions governing 
the terms and conditions ‘of the office/ 
post, an intimation in writing sent to 
the competent authority by the in- 
cumbent, of his ‘intention or proposal 
to resign his office/post from a‘ future 
Specified date, can be withdrawn by 
him at any time before it becomes ef- 
fective, i e. before it effects termina- 
tion of the tenure of the  office/post 
or the employment. R 


43. This principle first received the 
imprimature of this Court in the con- 
text of a case of self-sought retire- 
ment from service, in Jai Ram v. 
Union of India, AIR 1954 SC 584. In 
that ` case, the plaintiff -entered the 
service of the Government as a Clerk 
in the Central Research - Institute, 
Kasauli, on May 7, 1912. Rule 56 (6) 
(i) of Chapter IX of the: Fundamental 
Rules, which regulated the Civil Ser- 
vices, provided that‘a ministerial ser- 
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vant may -be required to retire at th= 
age of 55, but should ordinarily | b= 


retained in service if he continues ef. 


ficient, till the age of 60 years. The 
plaintiff was to complete 55 years oz 
November 26, 1946. On the 7th Mar 
1945, he wrote a letter to the Direc- 


tor of the Institute to the - following 
effect: - 7 
“Sir, having completed 33 year? 


service on the 6th instant, I beg per 
mission: to retire and shall feel grate 
ful if allowed to have the leave ač- 
missible.” 


44, The Director refused permission 
on the ground that the plaintiff coube 
not be spared ‘at that time. The plair- 
tiff renewed his prayer by another 
letter, dated 30th May 1945, and also 
asked for leave preparatory to retire- 
ment — four months on average pay ard 
the rest on half average pay—from i= 
June 1945, or the date of his availirg 
the leave, to the date of superannua- 
tion which was specifically stated => 
be the 26th of November 1946. Ths 
request was also declined. Two suk 
sequent requests to the same effec, 
also met the same fate. On May Æ, 
1946, plaintiff made a fourth applicz 
tion repeating his request. This tims, 
the Director of the Institute sanction 
ed the leave preparatory to  retir= 
ment on average pay for six montks 
from 1-6-1946 to 30-11-1946, and on 
half average pay for five months ari 
25 days thereafter, the period endirz 
on 25-5-1947. Just 10 days befor 
this period of leave was due to ez- 
pire, the plaintiff on May 16, 19«7 
sent an application to the. Directer 
Stating that he had not retired ard 
asked for permission to resume his 
duties immediately. In reply, tke 
Director informed him that he coud 
not be permitted to resume his dutis 


as he had already retired, havirgz 
voluntarily proceeded on leave preps 
ratory to retirement. The  plaintiiz 


made representations. Ultimately, tka 
Government of.India, by a letter dated 
28-4-48, rejected his representatioz, 
repeating the reasons intimated by tk2 
Director earlier to the plaintiff. 

45. In special appeal before th: 
Court, two points were urged’ on ke- 
half of the  plaintiff-appellant: . .Firad 
that under’ Rule 56 (b) (i), the age 
of retirement is' not 55 but 60 years, 
and before a. Government servant 


i against his premature 


public 
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could be. required to retire at 55,"it is 
incumbent -upon the Government to 
give him an opportunity to represent 
retirement. in 
accordance with the provisions of Sec- 


tion 240 (3) of the Government of 
India Act, 1935; and since this was 
not done, the order terminating his. 


‘services, was invalid. Second, that al- 


though the plaintiff on his 
plication,, obtained leave 
to retirement, yet there was 


own ap- 
preparatory 
nothing. 


in the Rules which prevented him 
from changing his mind at any sub- 
sequent time and expressing. a desire 


to continue in service, provided he in- 
dicated this intention before me .pe- 
riod his leave expired. 


46. B. K. Mukherjea, J. (as he 
then was), speaking for the Court 
negatived the first contention on the 
ground that since the plaintiff had 
himself sought permission for retire- 
ment at the age of 55 years, it was a 
useless formality to ask him. -to show’ 
cause as to why his | services should 
not be terminated. While disposing, 
of the second contention, which had. 
lost its force in view of the Courts 
decision on the first point, the Court, 
made these crucial observations (at 
pp. 586-87): 

“It may be ‘conceded that it is open 
to a servant,. who has expressed a de- 
sire to retire from service and appli- 
ed to his superior officer, to give him. 
the requisite ‘permission, to change his 
mind subsequently and ask for cean- 
cellation of the permission thus ob- 
tained; but, he can be allowed to do 
so as long as he continues in service 
and not after it has terminated.” 


47. The rule enunciated above | was 
reiterated by this Court in Raj Kumar 
v. Union of India, (1968) 3 SCR 857: 
(AIR 1969 SC 180) in these words: 

“When a public servant has invited! 
by his letter of resignation . determina- 


tion of his employment, his 
service normally stand terminat- 
ed. from the date on which thë 


letter of resignation is 
the appropriate authority, and in the 
absence of any. law or rule govern- 
ing the’ conditions of his service to the 
contrary, it will not be open to the 
Servant ta withdraw his . re- 
signation after .it is accepted by the. 
appropriate authority. Till the resigna-- 
tion .is accepted by- the appropriate: 


accepted by 
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authority in consonance with the rules 
governing the acceptance, 
servant concerned has locus 
tentiae but not thereafter.” 

It was also observed that, on the 
plain terms of the resignation letters 
of the servant (who was a member of 
the I. A. S.), the resignation became 
effective as soon as it was accepted by 
the ‘appropriate authority. 

_ 48. The learned Judges of the High 
Court (in majority), if we may say 
so with respect, have failed to ap- 
preciate correctly the amplitude and 
implications of this rule enunciated by 
this Court in Jai Ram v. Union of 
India. AIR 1954 SC 584 R. B. Misra, J. 
bypassed it casually on the short 
ground that the above extracted obser- 
vation was only “casually made” by 
the Supreme Court in a case of retire- 
ment. M. N. Shukla, J. did not even 
refer to it. C. S. P. Singh, J. tried to 
distinguish it with the summary 
- observation: 

“Jai Ram’s case of retirement, 
the request for retirement 
acceptance. The act was not complete 
till accepted. In such a situation, the 
request could definitely be withdrawn. 
This case is not helpful in case where 
no acceptance is required”. 

49. Before us, Shri Jagdish Swarup 
has reiterated the same argument. 

50. In our opinion, none of the 
aforesaid reasons given by the High 
Court for getting out of the ratio of Jai 
Ram’s case AIR 1954 SC 584 is valid. 
Firstly, it was not a ‘easual’ enuncia- 
tion. It was necessary to dispose of 
effectually and completely the second 
point that had been canvassed on 
behalf of Jai Ram. Moreover, the same 
principle was reiterated pointedly in 
1968 in Raj Kumar’s case, AIR 1969 
SC 180. Secondly a proposal to retire 
from service/office and a tender to 
resign office from a future date, for 
the purpose of the point under discus- 
sion stand on the same footing. Third- 
ly, the distinction between a case 
where the resignation is required to 
be accepted and the one where no 
acceptance is required, makes no dif- 
ference to the applicability of the rule 
in Jai Ram’s case. 

51. It will bear repetition that the 
general principle. is that in the abs- 
ence of.a legal, contractual or consti- 
tutional bar, a “prospective” resigna- 


poeni- 


and 
required 


the public © 


tion can be withdrawn at any- time be- 
fore it becomes effective, and it becomes 
effective when it operates to termi- 
nate the employment or the office- 
tenure of the resignor. This general 
fule is equally applicable to Govern- 
ment servants and constitutional func- 
tionaries. In the case of a Govern- 


“ment servant or functionary who can- 


not, under the conditions of his ser- 
vicefor office, by his own unilateral 
act of tendering resignation, give up 
his service/or office, normally, the ten- 


der of resignation becomes effective 
and his service/or office-tenure ter- 
minated, when it is accepted by the 


competent authority. 
a Judge of a 


In the case of 
High: Court, who is a 
constitutional functionary and under 
Proviso (a) to Article 217: (1) has a 
unilateral right or privilege to resign 
his office, his resignation becomes ef- 
fective: and tenure terminated on the 
date from which he, of his own voli- 
tion, chooses to quit office. If in 
terms of the writing under his hand 
addressed to the President, he resigns 
in praesenti the resignation terminates 
his office-tenure forthwith, and can- 
not therefore, be withdrawn or revok- 
ed thereafter. But, if he by such writ- 
ing, chooses to resign from a future 


date, the act of resigning office is not 
complete because it does not termi- 
nate his tenure before such date and 


the Judge can at any time before the 
arrival of that prospective date on 
which it was intended to be effective 
withdraw it, because the Constitution 
does not bar such withdrawal. 


52. The learned Attorney-General 
has cited authorities of the Allahabad, 
Kerala. Delhi and Madhya Pradesh 
High Courts, wherein the rule in Jai 
Ram’s case, AIR 1954 SC 584 was fol- 
lowed. The High Court has tried to 
distinguish these cases and in regard 
to some of them, said that they were 
not rightly decided. We do not want 
to burden this judgment with a discus- 
sion of all those decisions. It will be 
sufficient to notice two of them, in 
which issues analogous to those which 
arise before us, were pointedly dis- 
cussed. 

53. The first of those cases is, 
M. Kunjukrishan Nadar v. Hon’ble 
Speaker, Kerala Legislative Assembly, 
AIR 1964 Ker 194. The petitioner in 
that case became a member of tha 


1978 . 


Kerala’: Legislative on election in 
February 1960, On . November “23, BA 
he wrote to the Speaker: 

“Sir, 

As I wish to devote more time >r 
meditation and religious purposes, I 
shall not be able to continue as a 
Member of the Legislative -AssemEy, 
Kerala, So, I request you to kindly, 
accept this letter as my resignaton 
as a Member of this Assembly, to take 
effect from 1-12-1963,” 

54, On November 26, 1963, the Spza~ 
ker read the letter in the Assembly, 
announcing thereby the petitioner’s 
resignation to take effect on Decems 
ber 1, 1963, 


55. On November 29, 1963, the peti- 
tioner wrote to the Speaker:. 

Sir f ; 

In my iTetter dated 23-11-1963, I 


have expressed my intention to resign 
my membership of the Legislafve 
Assembly from the Jst of Decemn- 
ber, 1963, After mature considerat-on, 
I feel that it will be proper not to ze- 
sign at this juncture, 

I therefore hereby withdraw my 
letter of resignation dated 23-11-1983,” 
This letter was received by the Srea- 
ker on November 30, 1963, This lester 
was not given heed to, and a Naoti- 
~ fication was published in the Kerala 
Gazette dated December 10, 1963, sy- 
ing that the petitioner “has resigned 
his seat in the Kerala Legislative As- 
sembly from 1st December 1963”, The 
petitioner challenged this Gazztte 
Notification, praying that it be decar- 
ed null and void and of no- effect, 
claimed a ‘further declaration that he 


continued to be a Member of the. 
Kerala Legislative Assembly, 
56. On these facts, Article 190 (3) 


of the Constitution, as it stood prior to 
its amendment by Constitution Amend- 
ment (Thirty-third Amendment) Act, 
- 1974, came up for interpretation, At 
that time, the material part of Acti- 
-cle 190 (3) ran as under: 

“(3). If a member of a House of ihe 
“Legislature of a State— 
- “(a) becomes subject to any of ihe 
disqualifications mentioned in cl, (1) 
of Art, 191; or 

(b) resigns his seat by writing urder 
his hand addressed to the Speaker or 
the Chairman, as the case may be, 


his seat shall thereupon become racy 


ant, 2” 
1978 S. C./45 V GT 


_the words 


He’ 
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It will be seen that at that time, there 
was no provision in the Article re- 
quiring such resignation to be accept- 
ed by the Speaker before it could 
become effective, Clause (b) of Arti- 
cle 190 (3), as it stood at that time, 
was, but for the words “the Speaker 


or the Chairman” and the last phrase 
"his seat shall thereupon become 
vacant,” identical with clause (a) of 


the Proviso to Article 217 (1), Indeed, 
what is expressly provided by adding 
“his seat shall thereupon 
become vacant” in clause (b) of Art, 190 
(3), is implicit in clause (a) of the 
proviso to Article 21% (1). 


57. Two questions arose for deter- 
mination: (i) Whether the letter 
dated 23-11-63, constituted a valid re- 
signation under Article 190 (3) ; and 
(ii) if so, whether it could be with- 
drawn by the Member before the 
future date on which it was intended 
to be effective. A learned single 
Judge of the High- Court answered - 
these questions in the affirmative, with 
these observations (at p, 197 of AIR 
1964 aie 
" seseteseseeeeth@  petitioner’s letter of 
Novenbes = 23, 1963, has to be held a 
letter résigning his seat in the As- 
sembly on December 1, 1963, deposited 
with the Speaker on November 23, 
1963, It remains a mute letter till 
December 1, 1963, When alone it 
can- speak with effect, On . Novem- 
ber 29, 1963, the petitioner has 
withdrawn that letter by writing under 
his hand addressed to the Speaker 
himself.....,It is in effect the neutrali- 
zation of the latent vitality in the 
former letter deposited with the Spea- 
ker, The withdrawal nullifies the 
entrustment or deposit of the letter of 
resignation in the hands of the Spea- 
ker, which must thereafter be found 
to have become non est in the eye of 
law. The absence of a specific pro- 
vision for withdrawal of prospective 
resignation in the Constitution or the 
Rules is immaterial as basic principles 
of law and procedure must be applied ` 
wherever they are relevant”. 

58. R B. Misra, J, felt “difficulty 
in agreeing with the observation (in 
the above case) that the letter of resig- 
nation fo be effective on a future 


date remains deposited with the Spea-.. a 


ker or remains a mute letter till tie 
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arrival of that date when alone if 
can speak with effect.” Singh, J, also 
expressed that this Kerala case AIR 
1964 Ker 194 had not been decided on 
correct principles, 


59. In our opinion, what-has been 
extracted above. from the decision 
in the Kerala case, AIR 1964 Ker 194 
correctly enunciates: the principle thai 
a prospective resignation remains mute 
and inoperative till the date on 
which it was intended to take effecf is 
reached, and can be withdrawn and 
rendered non. est at any time before 
such date x . i 


60. The next decision worthy of. 
notice is Y, K, Mathur v. Commr, 
Municipal Corporation of Delhi AIR 


1974 Delhi 58, In that case, two Muni- 
cipal Councillors of the Corporation 
of Delhi sent their resignation letters 
on November 16, 1972 to the Mayor 


of the Municipal Corporation, resign= 


ing their seats, One of those letters 
was a resignation in praesenti and was 
dated November 16, 1972, The other 
letter of resignation sent . by O. P, 
Jain, read as under: 


“I resign from my seaf, Please 
accept, 

Sd/- Om Prakash Jain 

16,12.” 

This Jetfer being in the nature of a 


post-dated cheque, was construed as 
a letter of resignation fo be effective 
from a future date, viz. December 16, 
1972, On these premises, question 
arose whether this resignation could 
be withdrawn by the Member con- 
cerned before that date, Sachar J, 
speaking for the Division Bench, an- 
swered this question, in these terms 
(at p. 66)3 ; 

“It is the free volition of the ‘coun< 
cillor concerned ‘as to the date from 
. Which he wishes to resign. There is 
no logic in saying that even though a 
councillor deliberately mentions in his 
resignation letter that if should be ef- 
fective from a given future date, he 
would nevertheless be deemed to have 
resigned from an earlier date, ie, date 
on which the letter is delivered, This 
would be contrary to the deliberately 
expressed intention of the councillor 
to resign from a particular future date, 
But is there any prohibition that once 
the resignation letter has been senf 
which is to be effective from a future 


` councillor 


date if cannot be withdrawn even be- 
fore that date, The statute does not 
in any way limit the authority of the 
who -has sent his resigna- 
tion from a prospective date to with- 
draw it before that date is reached, 
The resignation which is fo be effec- 
tive from a future date necessarily im- 
plied thaf if that date has not reached 


it would be open to the councillor. 
concerned to withdraw it.” 
In support of this enunciation, the 


learned Judges relied on the ratio of 
the decisions of this Court in Jai. Ram 
v. Union of India, AIR 1954 SC 584 
and Raj Kumar v, Union of India 
AIR 1969 SC 180 (ibid), 


61. It was also contended — as has 
been argued before us — that if a re- 
signation has been sent prospectively, 
the only effect is that the seat would 
become vacant from that date, but the 
resignation would be effective from 
the date if was delivered to the com- 
petent authority, The Court repelled 
this argument with these pertinent ob- 
servations:— ; i 


“Under Section 33 (1) (b), both the 
resignation and the vacancy of the 
seat are effective from the same time, 
There cannot be different times, one 
for resignation and the other for vaca- 
tion of seaf, Vacancy will only occur 
when resignation is effective, and if 
it is from future dafe both resignation 
and vacation of seat will be effective 
simultaneously,” ` 


62. The approach ‘adopted fo the 
problem by the Delhi High Court ap- 
pears to be correct in principle, and 
meets our approval, 

63. We do not wanf fo add miore to 
the volume~of our judgment by no- 
ticing the numerous decisions of the 
English and. American Courts that 
have been refərred to by the High 
Court in its judgment, It will suffice 
to notice one of those cases, which ap- 
pears to have been relied upon by the 
High Court “as the best authority” in 
support- of its reasoning that the Jet- 
ter of resignation, dated May 7, 1977, 
by the Appellant 2, had become “final 
or irrevocable” on that very day when 
it was received by- the Presidenf, 
"though he could nof be asked to ac- 
tually relinquish his post prior fo 1-8- 
1977,” That English case is Reichal v, 
Bishop of Oxford, (1889) 14 AC 269, 
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64; The facts of that case were 33 
follows: 

Scandal having arisen with. regard 
to the conduct of a Vicar, he was im- 
formed by the Bishop thaf he must 
either submit to an inquiry or cease :0 
hold his benefice,- Thereupon, in a 
cordance with a proposal} made by the 
Bishop in the interests of the parizh 
and in mercy fo the Vicar, the Vicar 
on the 2nd of June executed before 
witnesses, buf not before a notary, an 
unconditional deed of resignation acd 
sent it to:-the Bishop's Secretary n 
the understanding that the Bishop 
would postpone formal acceptance un- 
til the Ist of October. On the 10th of 
June the Vicar executed a deed can< 
celling and revoking the deed of 12- 
signation, and on the 16th of July he 
communicated the fact to the Bisho>’s 
Secretary. The Bishop after the revo- 
cation, signed a document dated the 
Ist of October accepting the resigr.a- 
tion and declaring the vicarage void. 


The Vicar brought an action agains?. 


the Bishop and the. patrons of ‘the 
benefice, claiming a declaration thaf 
he was Vicar, the resignation was vcid, 
and an injunction to restrain the dex 
fendants from treating the benefice as 
vacant, 

65. The House of Lords, affirming 
the decision of the Court of Appeal 
((1887) 35 Ch D 48), held that the zes 
signation was voluntary, ` absolute, - val- 
idly executed and irrevocable and that 
the action could not be maintained. 

66. The principal, contention” can; 
vassed before the Howse of Lords by 
. the appellant Vicar was that assumng 


the resignation fo be valid, if was 
naught withouf the Bishop's accesf< 
. ance, The acceptance’ of the Ordis. 
nary is absolutely necessary fo 
avoid a living. Until acceptance “he 
effect of the incumbents  resigna- 


tion is fo make the benefice voids 
able, not void; he remains incumben# 
with all his powers and rights, includ- 
ing tha power of revocation; he is in 
‘the position {af the utmost) of ene 
who has made a contract to resign. + 


67. The Noble Lords rejected this 


contention, Lord Halsbury L. C, . abs 


served: : 

“The arrangements for resignation on 
the one side and acceptance on 
other seem fo me to have been cons 
summated before the <dupposed with: 


in the discretion of 


the . 
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drawal of the resignation of Mr. Rei- ` 
chal, It is true the Bishop agreed not 
to execute the formal document to 


‘declare the benefice vacant till the fol- 


lowing st of Octoberj but I decline 
to decide that when a perfectly. volun- 
tary and proper resignation has once 
been made and by-arrangement a for- 
mal declaration of it is to be post- 


' poned, that is not a perfectly binding - 


transaction upon hoth the parties to 
it; and I doubt whether in any view 
of the Iaw such én arrangement could 
have been put an end to at the op- 
tion of only one of the parties,” 


Lord Watson further amplified: 


“His resignation was delivered in 


pursuance of a mutual agreement 
which rendered formal or other ac- 
ceptance altogether unnecessary; the 


terms of the agreement shewing plain- 
ly that the Bishop not merely ‘was 
ready fo accepf, but insisted upon 
having it, in order that it might re- 
ceive full effect upon the Ist of Octo- 
ber following. The agreement was 
perfectly lawful, if being entirely with- 
the Bishop to 
judge whether the adoption of pro- 
ceedings against the appellant, or his 
unconditional resignation as from a fu- 
ture date, would most conduce’ to the 
spiritual interest of the parish, The 
appellant assented fo the arrangement, 
and on the 2nd of June 1886 did all 
thaf lay in his power to complete it... 
essre Ha cannot in my opinion be 
permitted to upset the agreement into 
which he voluntarily agreed s..ssccccsees 
upon the allegation that there was no 
formal acceptance of his resignation 
till Ist of October 1886,” 


Lord Herschell opined; 

“I do not think the word “accept- 
ance” means more than the assent of 
the Bishop, or that it need take - any 


- particular form, Now, in the present 


case, the Bishop had intimated to the 
Plaintiff that he was willing to assent 
to his resignation, and if was in pur- 
suance of this intimation thaf the re- 
signation was. placed in the hands of 
the Bishop. Af the time ......:..... the 
Bishop received it, and thenceforward 
down fo and after the time of. the al- 
leged revocation the Bishop was an 
assenting party to the resignation,” 


68. While declining the contention 
of the appellant. the Noble Lord clos- 


t 
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ed the discussion on the point with 
this significant reservation: 
“It is, however, unnecessary in the 


present case fo go to the length of 


saying that a resignation can never 
be withdrawn without the consent of 
‘the Bishop, for I am of opinion that if 
certainly cannot be. so under circum- 
stances such as those to which I have 
-drawn attention.”  . 

69. Reichal (1889-14 AC 259) is no 
authority for the proposition that on 
unconditional prospective resignation, 
without more,. normally becomes abso- 
lute and operative the moment it is 
conveyed to the appropriate authority. 
The special feature of the case was 
that Reichal had, of his own free will, 
entered into a “perfectly binding 
agreement” with the Bishop according 
to which, the Bishop had agreed te 
abstain from commencing an inquiry 
into the serious charges against Reichal 
if the latter tendered his resignation, 
In pursuance of that lawful agree- 
ment, Reichal tendered his resignation 
and did all fo complete 


ed from instituting proceedings against 
him in the. Ecclesiastical Court, The 
agreement was thus not a nudam pac- 
tum but one for good 
and had been acted upon and “con- 
summated before the supposed with- 
drawal of the resignation of Mr, Rei- 
chal”, who could nof, ‘therefore, be 
permitted “to upset the agreement” at 
his unilateral cption and withdraw the 
resignation “without the consent of the 
Bishop”, It was in view of these ex- 
ceptional circumstances, Their Lord- 
ships held Reichal’s resignation had 
become absolute and irrevocable, No 
extraordinary circumstances of this na- 
- ture exist in the instant case, 

_70. In the ght of all that has 
been said above we hold that the let- 
ter, dated May 7, 1977 addressed by 
Appellant 2 to the President, both in 
point of law and substance, amounts 
but to a proposal or notice of inten- 
tion to resign af a future date (1-8- 
1977) -and not being an absolute, com- 
plete resignation operative with im- 
mediate effect, could be, and; in fact 
had been validly withdrawn by ithe 
said Appellant through his letter, dated 
y 15, 1977, conveyed to the Presi- 
ent, 


71. Accordingly, we allow these ap- 


peals, set aside the majority judg- 


if, and the © 
Bishop also at the other end, abstain- 


consideration . 


ALR, | 


men? of the High Court and dismiss 
the writ petition, leaving the parties 
to bear their own costs throughout. 


FAZAL ALI, J. (Minority view):— 72. 
These two appeals by certificate 
directed against an order of the Alla- 
habad High Court issuing a 
Quo Warranto 
Chandra, 


against Justice Satish 
a Judge of the Allahabad 
High Courf on the ground that he -> 
ceased to be a Judge with effect from _ 
ist August, 1977 -as he was not com- 
petent to -withdraw the resignation 
submitted by him earlier, Appeal No: 
2644/1977 has been filed by the Union 
of India supporting the case of the 
second respondent . Satish Chandra 
while Appeal No, 2655/1977 has been 
filed by the second respondent Satish 
Chandra himself against the order of 
the High Court as indicated above, ‘As 
the points involved in the two appeals 
are identical and arise from the same 
fudgment, I propose to deal with the 
two . appeals by a.common judgment. 

73. The facts of the case lie with- 
in a narrow compass and the whole 
case turns upon the interpretation of 
Art, 217 (1) (a) of the Constitution of 
India, I would also like to mention 
that the question of law that has to 
be determined in this case is one of 


first impression and no direct autho- 
rity of any court in India or outside 
appears to be available in order to 


decide this: case, There are however ` 
number of authorities from which cer- 
tain important principles can be de- 
duced which may assist me in adjudi- 
cating the point in issue, 

74, 
after referred to. as the 
pondent was a practising 
the Allahabad High Court, He was 
appointed as a Judge of the Allaha- 
bad High Court on Yth October, 1963 
and was later made permanent on 4th 
September, 1967, Since then he had 


Justice Satish Chandra herein- 
second res« 
lawyer of 


.been continuing as a Judge of the said 


High Court, 


75. On Vth May, 1977 ‘the second 
respondent wrote a letter to the Pre- 
sident of India resigning his office 
with effect fram Ist August, 1977, The. 
second .respondent however indicated 
to the President that he would proceed 
on leave from Vth May, 1977 to 3ist 
July, 1977 the period intervening be- 
tween the application and the date 


are ` 


writ of- 
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‘from which the- resignation was to be 
effective, 

76. On 5th July, 1977 however the 
second respondent wrote another letter 
to the President by which he revoked 
the resignation which he had senf on 
the. 7th May, 1977 and prayed that the 
communication containing the resigna~ 
tion may be treated as null and void, 
In. order to. undersfand the exact impi- 
cation of the intention of the secord 
respondent it may be necessary to exa 
tract the two letters in extenso: 


` "To 
` The President of Indie, 
| New Delhi, 
Sir, 
- I Deg fo resign my office as 
Judge, High Court of Judicatize 
at Allahabad. 


I will be on Teave till gzs 


of July, 1977, My resignation shall 
be effective on Ist of Aug., 197%, 
With my respects, 
. Yours faithfully, 
Sd/= Satish Chandra,” 
MTO Tise ; : 
The President of India, 
“' New Delhi, 
Sir, . 
I beg to revoke and canzel 
the intention expressed by me to 
resign on Ist of August, 1977, the 
office of Judge, High Court af 
Allahabad, in my letter dated “th 
May, 197% That 
` may very kindly be treated as 
` null and void, 


Thanking you and wishing to remain, 
Yours sincerely, 


`. Sd/- Satish Chandra.” 
' 77. A careful perusal of the first 
etter leaves absolutely no room lor 
doubt that the Judge had clearly in- 
tended to resign his office with effect 
from Ist August, 1977, Simalarly, he 
second Ietter shows the unequivocal 
intention of the second respondent to 
revoke . the resignation sent “by Kim 
earlier, The reasons for the resignation 
have been given neither in this first 
letter nor in the second. The quest.on 
that has been mooted: before the Hgh 
Court was whether or not having re- 
signed his office the second respond:nt 
had any jurisdiction to. revoke his 
first letter sending his resignation. It 
might also be mentioned that it is con- 
mon ground that before the second letter 


tion of a Judge being 


communication . 
- like Judges of the High Courts,’ Thus, 
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was written to the President the first 
letter hadnot only been communicated 
to but was actually received by the Pre- 
sident as found by the majority -judg- 
ment of the High Court. Thus, the 
sole question fo ba determined in this 
ease is whether if was within the 


‘competence of the second respondent 


fo revoke the resignation sent by him 
to the President by his letter dated 
Vth May, 1977 after the same had been 
communicated fo and received by the 
President, The stand taken by the 
Attorney General before us was that 
as the second respondent had catego- 
ically expressed his intention in the 
first letter that he would. resign only 
with effect from Ist August, 1977, it 
was open to him to withdraw his re- 
signation af any time before the cru- 
cial date was reached and there was 
no provision in the Constitution which 
debarred the appellant from doing sos- 


78. The Attorney General however, 
conceded before us that having regard 
to the provisions of Art.. 217 there is 
absolutely no question of the resigna- 
effective only 
on the acceptance of the same by the 
President, In other words, the At- 
torney General submitted that the re- 


. Signation would become effective from 


the date mentioned therein and the 
question of the acceptance of resigna- 
tion by the President would not arise 
in case of constitutional functionaries 


in view. of the concession of the At- 


‘x torney General and the provisions of 


Art, 217 any resignation submitted by ` 
a Judge was not dependent on its ac- 
ceptance by the President and would 
operate ex proprio vigore from the date 
mentioned in the letter of resignation. 
It appears that after the second 
respondent sought to revoke his 
resignation an application praying for 
a writ of’ quo warranto was filed by 
the respondents Gopal Chandra Misra 
and others before the Allahabad High 
Court on the ground that the second 
respondent had no right to withdraw 
the resignation. The writ was heard 
by a Full Bench. consisting of R. B, 
Misra, M. N. Shukla, Hamid Hussain, 
S, B, Malik and C, S. P. Singh, JJ. 
and the High Court -by a majority 
fudgment accepted the writ petition 
and issued- a writ of quo warranto 
holding that the second respondent 


, Fy 


competent to withdraw his resignation 
‘once the same had been communicated 
to, and in fact reached, the President, 
The learned Judges who fook the 
majority view against the second res- 
pondent were R B. Misra, M, © 
Shukla and C, S, P., Singh, 
whereas Hamid Hussain and S, B, Ma- 
lik, JJ, were of the view that if was 
open to the second respondent to with- 
draw his resignation at any time be 
fore the date from. which the resigna: 
tion was to be effective and were, 
therefore, of the opinion that the writ 
. petition should be dismissed, It seems 
to me that-the High Court has de- 
voted a considerable part of ifs judg- 
ment to the consideration of two ques- 
tions which were really not germane 
for the decision of the point in’ issue, 
Secondly, the High Court appears to 
‘have exhaustively considered the ques- 
tion of the theory of pleasure which 
obviously did not apply fo a Judge of 
the High Court appointed under the 
Indian Constitution and after the said 
Constitution’ had come into force, In 
other words, a Judge appointed under 
Art, 217 cannot be said to hold his 
assignment at the pleasure of the Pre- 
sident, but under the provisions of 
Article 217 he was to hold his office 
until the following contingencies arose: 

{..The Judge -attained the age of 62 
years; 

2. The Judge was removed ‘tain his 
office under Art, 124 of the Constitus 
tion; 

3. The Judge was rarei fo an< 
other High Court under Art, 222; 

4, The Judge resigned his office by 


writing a letter under his hand ad- 
dressed to the President, . rae 
It- is needless to state thaf a Judge 


vacates his office the moment he dies, 
and although this contingency is nof 
mentioned in Arf, 217 yet it follows 
from the very nature of things, If 
would thus be clear that the consti- 
tutional provisions embodied in Arti- 
cle 217 have expressly provided for 
the various contingencies in which a 
Judge of the High Court may vacate 
his office or cease to be a judge, The 
relevant part of Art, 217 may be ex: 
tracted thus: ' 

“217: Appointment and conditions of 
the office of a Judge of a High Court: 
(1) Every Judge of a High Court shall 


5. U, [Prs, Ys-bU} Union of india ~, lopa! Chandra {Fazal Ali J.J 
ceased to be a Judge as he was not. 


IJ. 


Tis hand addressed to the 


-Causes of Art, 217 it is 


A. I. Re 


ba appointed by the President by war- 
rant under his hand and seal after 
consultation: with the Chief Justice of 
India, the Governor of the State and, . 
in the case of appointment of a Judge 
other than the Chief Justice, the Chief 
Justice of the High Court, and shall 
hold office, in the case of an addi- 
tional or acting Judge, as provided in 
Art, 224 and in any other case, until 
he attains the age of sixty-two years} 

Provided that— 

(a) a Judge may, by writing under 
President, 
resign his office; 

{b) a Judge may be removed from 
his office by the President in the man~ 
ner provided in CI, (4) of Art. 124 for 


the removal of a Judge of the Sup: 
Teme Court; 
{c} the office of a Judge shall be 


vacated by his being appointed by the 
President to be a Judge of the Sup- 
reme Court or by his being transferred 
by the President to any other High 
Court within the territory of India,” 

79. While analysing the various 
pertinent to 
observe that while Cl, (a) contains an 
express provision empowering a Judga 
to resign, there is absolutely. no prox 
vision which confers upon him any 
power to withdraw or revoke his re- 
s:gnation once the same has been sub- 
mitted to the President, This is one 
of the moot points that has engaged 
the attention of the :High Court . as 
also of this Court in deciding the 
issue, The majority view was of the 
opinion that. in the absence of any ex- 
press provision to empower the. Judge 
to revoke his resignation, the Judge 
was not’ competent fo . withdraw his 
resignation having once submitted the 
same, . The minority view of the High 
Court..which has been relied upon by 
the Attorney General and the second 
respondent proceeds on the doctrine 
of implied powers under which it is 
said that the power of submitting a 
rasignation carries with if the power 
of revoking the same before the res. 
signation becomes effective, 

86. I shall deal with these points a 
little later and before that. I would 
like to indicate the position and the 
status conferred by the Constitution 
on a High Court Judge, The first 
thing which is manifestly plain is 
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that there is no relationship of ms- 
ter and servant, employer and empio- 
yee between the Presidenf and ‘16 
Judgé of the High Court, because a 
Judge is not a Government servant 50 
as to be governed by Art, 310 of he 
Constitution, A Judge of the Hzh 
Court appointed under Arf, 217 haz a 
special status and is a constitutio=al 
-functionary appointed under the previ- 
sions of the Constitution by the Pre+ 
- sident, The mere fact that the Presi- 
dent appoints him does not make Km 
the employer of the Judge. In =p: 
pointing a Judge of the High Cowrf; 
the President is discharging certain 
constitutional functions as contained in 
Articla 217 (1). This aspect of the 
matter was considered by this. Ceart 
in the case of Union of India v, S=n- 
kalchand Himatlal Sheth, (1977) 4 ESC 
193:(AIR 1977 SC 2328) where Kris=na 
Iyer, J, dwelling on this aspect sb- 
served as follows (at p. 2377_of AIR 
SC): 

“So if is that we must emphatiecal- 
Ty state a Judge is not a government 
servant buf a constitutional functionary: 
He stands in a different category. He 
cannot be equated with other ‘s2r- 
vices’ although for convenience ær- 
tain rule ‘applicable to the latter may, 
within limits apply to the forrær, 
Imagine a Judge’s leave and pension 
being made precariously dependent on 
the executive’s pleasure! To make ihe 
government — nof the State — the 
employer of a superior court Judge is 
-to unwrite the Constitution,” 

It is, therefore, indisputable that a 
Judge of the High Court enjoys a spe- 
cial status under the Constitution, 3e- 
cause of the very high position ‘haf 
he holds and the dignity and decorum 
of the office that he has to maintain. 

81. The special guarantees contzin- 
ed in Arf, 217 are for the purpose of 
ensuring the independence of the j_di- 
ciary as observed by Chandrachuc J. 
in the case of Union of India v, S. H, 


Sheth {AIR 1977 SC 2328) (af rage 
2338) (supra). 
“Having envisaged that the ‘j_di- 


ciary, which ought to act as a basion 
of the rights and freedom of the eo- 
ple, must be immune from the inilu< 
ence and interference of the execu-< 
tive, the Constituent Assembly gave 
to that concept a concrete form by 
making various provisions to secure 
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and safeguard the independence of the 
judiciary,” ; 4 

The High Court Judges are the repo- 
sitory of the confidence of the people 
and the protectors of the right and 
liberty of the subjects, Having re- 
gard, therefore, to the onerous duties 
and the sacrosanct functions which a 
Judge of the High Court has to dis- 
charge he has to act or behave ina 
manner which enhances the confidence 
of the people in the Judiciary, The 
Constifution itself confains a number 
of provisions for promoting an inde- 
pendent judiciary and striving for a 
complete separation of the judiciary 
from the executive, 

82. Having regard fo these circum- 
stances therefore once a Judge de- 
cides to accept the high post ofa 
High Courf Judge he has to abide by 
certain fixed principles and norms as 
also some self imposed restrictions in 
order to maintain the dignity of the ` 
high office which he holds so as to 


enhance the image of the court of 
which he is a member and to see 
that the great confidence which the 


people have in the courts is not lost. 
To resign an offica is a decision to be 
taken once in a lifetime and_ that 
too for very special and cogent rea- 
sons because once such a decision is 
taken if cannot be recalled as a point 
of no return is reached, Indeed, if 
Judges are allowed to resign freely 
and recall the resignation at their will 
this privilege may be used by them as 
a weapon for achieving selfish ends 
or for striking political bargains. Not 
that the Judges are likely to take re- 
sort to these methods but even if one 
Judge does so at any time the image 
of the entire court is tarnished, It 
was, in my opinion, for these reasons 
that the High Court Judges have been 
assigned a special place by the Con- 
stitution and are nof equated with 
other services, however high or im- 
portant they may be,- Thus, in these 
circumstances, therefore, it. is mani- 
fest that any decision thaf the Judge 
may take in regard to resigning his 
office musi be taken after due care 
and caution, full and complete delibe- 
ration and circumspection, so that the 
high office which he holds is not held 
to ridicule. The power to resign is 
not intended to be used freely or 
casually so as to render the same as 
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a farce because after a Judge resigns 


important and far-reaching consequ- 
ences flow, Shukla, J. in the judg- 
ment under appeal has very aptly, 


and adroitly observed as follows:— 


“Therefore, if a Judge is permitted 
fo recanf his resignation, born of free 
volition, if would savour of a precipi- 
tance which would noť redound fto 
his credit, A voluntary resignation of 
a High Court Judge deserves fto he 
looked upon with utmosf sanctity, and 
cannot be treated lightly as if if was 
the ‘oufcome of a momentary influ- 
ENCE. esine In other words, a Judge 
may resign and then with impunity 
rescind his resignation and thus go on 


repeating the process af his sweet 
will. That would be ridiculous and 
reduce the declaration of resignation 
by a Judge to a mere farce,” 

I find myself in complete agreemenf 
with the observations made by the 
learned Judge and fully endorse the 


same. What is good of Art, 217 equal- 
ly. applies to other similar constitu- 
tional functionaries like the President, 


the Vice-President, the Speaker, the 
Deputy Speaker,, and the Supreme 
Court Judges, So far as the Presi£ 


‘dent is concerned, Art, 56 (a) contains 

a provision identical to Art, 217 (1) 

and runs thusy ' 
“The President may, by writing un-~ 

der his hand addressed to the Vice- 

President, resign his office.” 

’ 83. So far as the Vice-Presidenf is 

concerned, the provision is contained 

` in Art. 67 (a) and runs thus:— 

“A Vice-President may, by writing 


under his hand addressed to the Pre- 


sident, resign his office,” 
So far as the Speaker and the Deputy 
Speaker are concerned, the provision 
is contained in Art, 94 which runs 
thus:— i 
“Vacation and resignation of, and 
removal from, the offices of Speaker 
and Deputy Speaker: A member hold- 
ing office as Speaker or Deputy Spea-: 
ker of the House of the People— 


(a) shall vacate his office if he cea- 
ses -to be a member of the House of 
the People; . 

(b) may at any time, by writing 
under his hand addressed, if such 
member is the Speaker, to the Deputy 
Speaker, and if such member jis the 
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Deputy Speaker, fo the Speaker, 
sign his office; and 
_(c) may, be removed from his office 
by a resolution of the House of- the 
People passed by a majority of all 
the then members of the House: 
Provided that no resolution for the 
purpose of Cl, (c) shall be moved un- 
Tess at least fourteen days’ notice has 
been given of the intention to move. 
the resolution: 


Provided further that, whenever the 
House of the People is dissolved, the 
Speaker shall not vacate his office un- 
til immediately before the first meet- 
ing of the House of the People after 
the dissolution.” 
So far as the 
are concerned, 
tained in Art, 
thus: 

“A Judge may, by writing under 
his hand addressed to the President, 
resign his office.” 

For all these constitutional function- 
aries a special . procedure has been 
prescribed by the Constitution regulat- 
ing their resignation and in each one 
of these cases two things are con- 
spicuous. First, that there is absotute- 
ly no provision for revocation of a re- 
signation, and secondly, that there is 
nothing to show that in the case 
of these functionaries the resignation 
would: become effective only on being 
accepted by the authority concerned, 
It was contended by Mr. Jagdish Swa- 
rup, counsel for the respondents that 
if any of these functionaries are al- 
lowed to withdraw the. resignation at 
their. will they may use the powers 
of the Constitution by . treating the 
resignation as a bargaining counter. 
For instance, it was suggested thaf 
where a President is not happy with a 
particular Bill passed by Parliament, 
he may submit his resignation and 
thus pressurise Parliament to withdraw 
the Bill and after that is done, he 
could withdraw the resignation also, 
Such an action will Iead to a consti- 
tutional crisis of a very. extraordinary 
nature, The argument is based on 
pure speculation yet if merits some 
consideration. Thus, on a parity of 
reasoning the same principles have to 
be applied to other constitutional func- 
tionaries including a High Court Judge 
and that will create a very anomal- 
ous situation, I think, it must have 


res 


Supreme Couri Judges 
the provision is con- 
124 (2) (a) which runs 
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been this important consideration the: 
must have heavily weighed with ths 
founding fathers of the Constitution ic 
not providing for an express power 
withdraw ‘the resignation or a provi: 
sion for the acceptance of the resigns- 
tion by any particular authority. From 
this point of view also the irresistible 
inference thaf arises is that the ak 
sence of power in Art. 217 (1) (a) c 
the other Articles in the case of othe- 
constitutional functionaries indicated 
above is deliberate, and, therefore, 2 
Judge has no power to revoke his re- 
signation after having submitted c 
communicated the same to the Pres-= 
dent, 

84. Another important: aspect whick 
may reveal the intention of Parlie- 
ment is to be found in Art. 101 (3 
sub-clause (b) of the Constitution which 
runs thus: 

“101 (3) If a member of 
House of Parliament — 

(b) resigns his seat by writing unde? 
his hand addressed to the Chairman cz 
the Speaker, as the: case may be, hs 
seat shall thereupon become vacant*, 
It would be seen that. like other cor- 
stitutional functionaries mentioned 
above even a member of either Housa 
of Parliament could resign his seat k7 
writing under his hand addressed ~) 
the Chairman or the Speaker, as tks 
case may be, and once that is dora 
the seat would become vacant, A 
similar provision exists so far as tə 
members of the Legislature of a Sta-= 
are concerned which is contained 2 
Art. 190 (3) (b) which runs thus: 

“190 (3) If a member of a House af 
Legislature of a State— 

(b) resigns his office by writing um- 
der his hand addressed to the Speaker 
or the Chairman, as the case may bs, 
his seat shall thereupon become va 
cant,” ` 
By virfue however of the Constitutica 
35th Amendment Bill 1974 Parliament 
amended both Arts, 101 (3) (b) ard 
190 (3) (b) and made the resignatica 
being effective dependent on the az 
ceptance of the same by the Speaker 
or ‘the Chairman concerned. Tke 
amended provisions run thus:— 

“101 (3) If a member of either Hou= 
of Parliament — 

(b) resigns his seat by writing und=r 
his hand addressed to the Chairmen 
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or the Speaker, as the case may be, 
and his resignation is accepted by the 


_Chairman or the Speaker, as the case 


may be. 
his seat shall thereupon become vacant: 

Provided that in the case of any 
resignation referred to in sub-clause 
(b), if from information received or 
otherwise and after making such in- 
quiry as he thinks fit, the Chairman 
or the Speaker, as the case may be, is 
satisfied that such resignation is not 
voluntary or genuine, he shall not ac- 
cept such resignation.” 

"190 (3y If a member of a House of 
the Legislature of a State — 

(b) resigns his seat by writing under 
his hand addressed to the Speaker 
or the Chairman as the case may be, 
and his resignation is accepted by the 
Speaker or the Chairman, as the case 
may be, his seat shall thereupon be- 
come vacant: 

Provided thaf in the case of any 
resignation referred to in sub-clause 
(b), if from information received or 
otherwise and after making such in- 
quiry as he thinks fit, the Speaker or 
the Chairman, as the case may be, is 


. Satisfied that such resignation is not 


voluntary or genuine, he shall 


not 
accept such resignation,” 
The Statement of Objects and Reasons 
of this Bill mentions why this amend- 
ment was brought about and the rele- 
vant portion may be extracted thus :— 

“In the recent past, there have been 
instances where coercive measures had 
been resorted to for compelling mem- 
bers of a Legislative Assembly to re- 
sign their membership, If this is not 
checked, it might become difficult for 
Legislatures to function in accordance 
with the provisions of the Constitu- 
tion, It is therefore proposed to amend 
the above two articles to impcse a re- 
quirement as to acceptance of the re- 
signation by the Speaker or the Chair- 
man and to provide that the resigna- 
tion shall not be accepted by the Spea- 
ker or the Chairman, if he is satis- 
fied after making such inquiry as he 
thinks fit that the resignation is not 
voluntary or genuine”, 

85. This aspect of the matter has 
been adverted to by Shukla, J. who 
observed as follows :— 

‘This provision made the resignation 
of a member of the Legislature self- 
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executing. No acceptance was required, 


Later, however, political events creat~. 


ed a situation in which it became 
imperative not to lef a resignation be~ 
come effective until it was accepted 
by the Chairman or the Speaker and 
he was satisfied on enquiry that it 
was voluntary or genuine, In some 
States there was political turmoil lead- 
ing to ‘en-masse’ resignations of the 
members of Legislature, Some of these 
resignations were also faked and engi- 
neered by interested factions in order 
to serve their political ends, So it 
was felf necessary to provide in the 
Constitution that the seat of a member 
of Parliament shall become vacant 
only after his resignation had been 
accepted. That is why Articles 101 (3) 
(b) & 190 (3) (b) were suitably amend- 
ed by the Constitution (Thirty-fifth 
Amendment) Act, 1974 ...,.. The noti- 
fication is indicative of two things 
firstly, in the absence of any such pro- 
vision acceptance was not to be read 
into Art, 101 when if talked of the 
resignation of a member of Parlia- 
ment, Secondly, as soon as the Parlia- 
ment intended thaf a resignation should 
not take effect until it received as- 
sent or acceptance, if introduced a 
specific provision ‘to that effect”, 

It would be noticed, therefore, that at 
the time when Arts, 101 (3) and 190 
(8) were being amended by. the Con- 
stitution Thirty-fifth Amendment Act 
the Constitution makers had also other 
similar provisions like Arts, 217, 94, 
67 and 124 (2) (a) ete, before them 
and if they really intended that ac- 
ceptance was made a condition prece- 
dent to the effectiveness of a resig- 
nation in case of other constitutional 
functionaries under Arf. 217 and other 
Articles then such an amendment could 
have also been incorporated in the 
Thirty-fifth Amendment Bill as well 
either by conferring a power of re- 
vocation on the constitutional func- 
tionaries or by introducing a provi- 
sion for accepfance of the resignation. 
The very fact that no such amendment 
was ‘suggested or brought about in 
Article 217 and other Articles ‘clearly 
reveals thaf the Constitution makers 
intended no change so far as the 
other Articles were concerned, This 
is a very important circumstance which 


fortifies my conclusion that the power 
of revocation or withdrawal of resig- 


` President to 


nation once communicated to the Presi- 
dent has been deliberately omitt- 
ed by the founding fathers from Arti- 
cle 217 and other similar Articles, 


86. Coming now fo the second point 
regarding the ‘application of implied 
powers to the facts of a case, the 
matter was considered in the case of 
Union of India v, S. H, Sheth (AIR 
1977 SC 2328) (supra) where this Court 
was construing the provisions of Arti~ 
cle 222 of the Constitution of India 
and the case turned upon the ques- 


‘tion as to whether or not when aJudge 


was transferred from one High Court . 
fo another it was necessary for the 
take his consent. This 
Court by majority of 3 : 2 held that 
consent could not be implied in Art, 
222 in- the absence of an express pro- 
vision. Krishna Iyer, J. while expoun- 
ding this aspect of the matter and 
speaking for himself and Fazal Ali, J. 
observed as follows: 


“It would be seen that there is abso- 
lutely no provision in this Article re- 
quiring the consent of the Judges of 
the High Court before transferring 
them from one: High Court to another, 
Indeed, if the intention was that such 
transfers could be made only with the 


consent of the Judges then we should 


have expected a proviso to Art, 222 
(1) in some such terms as: 

Provided that no Judge shall be 
transferred from one High Court to` 
another without his consent, ` 
The absence of such a provision’ shows 


‘that the founding fathers of the Cons- 


titution did not intend to restrict the 
transfer of Judges only with their 
consent. It is difficult to impose 
limitations on the constitutional pro- 
visions as contained in Art. 222 by 
importing the concept of consent which 
is conspicuously absent therefrom.” 

“If consent is imported in Arf, 222 
so as to make it a condition prece- 
dent to transfer a Judge from one 
High Court to another then a Judge, by 
withholding consent, could render the 
power contained in Arf. 222 wholly 
ineffective and nugatory, It would 
thus be impossible to transfer a Judge 
if he does not give his consent even 
though he may have. great personal 
interests or close associations in his 
own State or by his conduct he. brings 
about a stalemate in the Judicial ad- 
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ministration where the Chief Justice 
would become more or less powerless, 
In our opinion, the founding fathers 
of the Constitution could nof have 
contemplated such situation af all. 
That is why Arf, 222 was meant to 
take care of such contingencies,” 
Similarly, Chandrachud, J, took the 
same view and observed: 


“The hardship, embarrassment or. in- 
convenience resulting to a Judge by 
reason of his being compelled to bes 
coma a litigant in his own Court, 
cannot justify the addition of ‘words 
to an Article of the Constitution mak- 
‘ing his consent a pre-condition of his 
- transfer, In adding such words, we will 
be confusing our own policy views 
with the command of the Constitution,” 


87. In view of the decision of this 
Court which is binding on us, can if 
be said that if the power of revocation 
of resignation is not expressly con: 
fained in the Constitution the same 
. may be supplied by the application of 
the doctrine of implied powers, The. 
question as to how far the doctrine of 
implied powers can be invoked has 
also been considered by this Court 
in several cases, To quote one, viz; in 
the case Bidi, Bidi Leaves and Tobacco 
Merchants’ Association, Gondia v, Stata 
of Bombay AIR 1962 SC 486 where 
Gajendragadkar, . J, speaking for the 
Constitution Bench of this’ Court obs 
served as follows:— (At p, 495) 

“The definition of the term ‘wages* 
postulates the binding character of the 
other terms of the contract and brings 
within the purview of the Act only 
one term and that relates to wages 
and no other, That being so, it is dif+ 
ficulf fo hold that by implication 
the very basic concept of the term 
*wages’ can be ignored and the other 
terms of the contract can be dealf 
with by the notification issued under 
the relevanf provisions of the Act, 
When the said other terms of the 
contract are outside the scope of the 
Act altogether how could they be afs 
fected by the notification under the 
Act under the doctrine of implied 
powers,” - 


"Therefore the Act has made a spe- 
cific provision for the enforcement 
and implementation of the minimum 
rates of wages prescribed by notifica- 
tions...c..0.0. That is - another reason 


. Juristie act cannot 
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why the doctrine of implied powers 
cannot be invoked in support of the 
validity of the impugned clauses in the 
notification,” 


Thus, an analysis of | ‘this 
would clearly reveal that where ex- 
press provisions are made by a sta- 
tute the doctrine of implied powers 
cannot ba invoked to supply the pro- 
visions which had been deliberately 
omitted, Same view has been taken 
by the Patna High Court in Sukhdeo 
Narayan v. Municipal Commrs, of 
Arrah Municipality, ATR 1956 Pat 367 
at p 373 where the Court observed as 
follows:—. 


“I hold, accordingly that the with- 
drawal of the resignation of the Chair- 
man (opposite Party No, 2) as express- 
ed in his Ietters, has no effect in law 
and the Municipal Commissioners, in 
their meeting on 19-1-1956 had juris- 
diction to proceed on the question 
whether they should accept if or not,” 


I fully endorse these observations, For 
these reasons, I am clearly of ‘the 
opinion thaf in the absence of any 
express provision in Arf, 217 empower- 
ing a Judge to revoke his resignation, 
it is difficult to accept the view that 
the power of resigning which has been 
conferred on the Judge under Article 
217 (a) carries with if the inherent 
power to withdraw his resignation, In | 
this view of the matter, I am afraid, I 
am nof in a position fo accept the 
submission of the Attorney Sone on 
this point, 


88. I might mention that the High 
Court had gone into the question as 
to whether the act of submitting re- 
signation by the Judge to the Presi- ` 
dent was a juristie act, and, therefore 
once the position was altered,. it could 
not be recalled. For the purposes of 
the present case and having regard to 
the reasons that I have already given, 
I would refrain from going into this 
question as if is hardly necessary to 
do so, Furthermore, if seems to me 
that the act of resignation by a Judge 
is a matter personal to him and how- 
ever careful or cautious he may be in 
exercising :this power, the concept. of 
ba assigned toa 
document which is nothing buf a let- 
ter of resignation, pure and simple. 
However, I do no? want to- dilate on 
this point, because in view of my find- 
ing that there is no express provision 


decision 
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in Art, 217 empowering a Judge to 
withdraw his resignation after the 
same is communicated to and submit- 
_ ted fo the President, if is not neces- 

sary for me fo spell out the concept 
of a juristic ac, 


89. Another important angle of vi- 
sion from which the point in issue can 
be approached is this, Once if is con- 
ceded thaf the resignation becomes 
complete without the necessity of the 
President accepting the same, the very 
concept of withdrawal of the resigna- 
tion arises only if the resignation has 
to be accepted by an employer, be- 
cause so long as a resignation is nof 
accepted if remains an incomplete 
document and totally ineffective, In 
such circumstances, if is always open 
to the resigner to withdraw his res 
signation which has not reached the 
stage of completion, Such are the 
cases of resignation given by persons 
who are governed by usual master 
and servant relationship. If appears 
that in America even though a provi- 
sion for resignation is there, there is 
an additional provision that the resig- 
nation has to be accepted by a parti- 
cular authority and it is only in the 
context of this peculiar relationship 
that the American authorities have 
taken the view that a resignation can 
always be withdrawn until if is ac- 
cepted, This state of - affairs is com~ 
pletely foreign fo the provisions of 
our Constitution are concerned which 
do not at all require the President to 
accept the resignation of a Judge, If 
once the concept of resignation is to- 
tally absent, in my opinion, the ques- 
tion of withdrawal of the resignation 
does not arise af all, because the re- 
signation having been submitted and 
communicated to the President be- 
comes complete and irrevocable once 
it is communicated fo and received by 
the President. In facf, Art, 217 . does 
nof envisage or enjoin a conditional 
or prospective resignation, Buf assum- 
ing that the power fo resign carries 
with it the power to resign from a 
particular date, the conclusion appears 
to me to be inescapable that once the 
resignation is communicated to the 
authority concerned, viz the President 
in the instant case, the resignation will 
become irrevocable and will take ef- 
fect automatically ex proprio vigore 
from the date mentioned in the let- 


‘Act 


fer, The mere fact that the resigner 
mentions a particular date from which 
he wants to resign does not at all em- 
power him to withdraw or revoke his 
resignation af any time before the 
date is reached, Such a conclusion 
would have been possible only if the 
completeness of a resignation depend- 
ed on the acceptance of the resignation 
by the authority concerned, because in 
such a case until the resignation was 
accepted it was no resignation in the 
eye of law and could always have 
been recalled, But where the concept. 
of acceptance of resignation is totally 
absent, it seems to me to be a con- 
tradiction in terms to say that even | 
though the resignation has been sub- 
mitted to the proper authority. and re- 
ceived by him still it can be recalled 
before the date is reached, I am not 
in a position to hold that a resigna- 
tion revealing an intention to resign 
from a particular date is a conditional 
resignation, It is only a prospective 
resignation, but in view of the pecu- - 
liar provisions of Arf, 217 (1) (a) it 
becomes irrevocable the moment it is 
received by the President or is com- 
municated to him though it may take 
effect from the date mentioned in the 
letter or if no such date is mentioned 
from the date of the letter itself, 


90. I now turn to Full Bench deci- 
sion of the Allahabad High Court in 
the case of Bahori Lal Paliwal v. Dis- 
trict Magistrate, Bulandshahr, AIR 1956 
All 511 (FB) which is being relied on 
by the appellant, Chaturvedi, J. while 
drawing a distinction between the In- 
dian Law under the U, P, Town Areas 
which was the subject-matter of 
review by the Courf and the English 
Law on the subject observed as fol- 
lows (at p, 513):. 


“The Indian Law under the U. P, 
Town Areas Act, however, has not fol- 
lowed the English statutory law in - 
this respect because the provisions of 
Sec, 8-A of the Indian Act provide 
for acceptance of the resignation by 
the District Magistrate, which clearly 
shows that the resignation is not ef- 
fective till it is accepted.” 
Furthermore, it would appear that un- 
der the provisions of the statute in 
that case the resignation had to be 
accepted by the appropriate authority. 
and it was on this basis that the 
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Court held thaf the person had a 
right to withdraw his resignation t= 
fore if was accepted or before his et- 
fice had come to an end. The court 
‘further observed as follows fat pase 
B14). 


"A resignation which depends for 
its effectiveness upon the acceptarce 
by the proper authority is like an ef- 
fer which may be withdrawn bþefcze 
it-is accepted,” 


91. These observations do not hep 
the case of the appellant but forty 
the conclusion that I have reached, If 
is manifest thaf where effectiveness >f 
a resignation depends upon acceptarze 
of the same by the proper author—y 
it can always be withdrawn until az- 
cepted because the resignation is not 
complete in the eye of law. This is 
what has been held by the Full Bench 
of the . Allahabad High | Court in the 
aforesaid case, 


92. Another a fo which car 
attention was drawn by counsel 5r 


the appellant is the case of Bhairen 
Singh Vishwakarma v, Civil Surgecn, 
Narsimhapur, 1971 Lab IC 121 (Maih 
Pra), This case also contains the same 
principle which has been enunciated 
in the Allahabad case (AIR 1956 ll 
511) (FB) ‘referred to above, viz, that 
wher a resignation is dependent for Its 
effectiveness on the acceptance by te 
proper authority, if can be wi- 
drawn at any time before the accezt- 
ance is given, This case was also 
dealing with a public ‘servant to 
which Arf, 31f applied and the resz- 
nation had to be accepted by fhe 
Director of Public Health, I do wot 
see how this case helps the appellant 
in any way, 

93. Thus, the position that emerges 
from the aforesaid decisions is thm 
where a resignation given by a gov- 
_ ernment servant is dependent for its 

effectiveness on the acceptance by fe 
appropriate authority, the government 
servant concerned has an unqualified 
right to withdraw the resignation ur-il 
the same is accepted by the authority. 
In other words, the position is that 
where the resigner has'a right to F2+ 
sign but the resignation can be effec- 
tive only after acceptance, it is a ba- 
teral act, That is to say, resignatiin 
by one authority’ and acceptance f 
the resignation by the other authori-y, 
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Unless the two acts are completed, the 
transaction remains in an inchoate 
form, That is to say a resignation sent 
by a servant is no’ resignation in the 
eye. of law until accepted by the em- 
ployer and so long as it is not an ef- 
fective resignation, there can be no 
bar to withdrawing the same, The 


same however cannot be said of a re-: 


signafion tendered by a 
Judge under Art, 217 (1) or other con- 
stitutional functionaries referred to 
hereinbefore because in cases of such 
functionaries the act of resignation is 
purely a unilateral act and once the 
resignation is written and communicat- 
ed to the President. it acts ipso facto 
and becomes fully effective without 
there being any question of accept- 
ance by the Presidenf. I have already 
held that where a particular date - is 
given in the letter of resignation, the 
resignation will be effective from that 
particular date, but if does not mean 
that the resigner had any right to re- 
call his resignation merely because he 
has chosen a particular date from 
which the resignation is to take ef- 
fecf, On the other hand, the resigna- 
tion becomes complete and irrevocable 
and cannot be recalled either before 
or after the date mentioned is reached, 
Having signed the resignation and puf 
the same in the course of transmis- 
sion to the President the Judge loses 
all control over the same and be- 
comes functus officio and the resig- 
nation becomes effective as .soon as 
the date arrives without leaving any 
room or scope to the resigner to change 
his decision, This appears to be the 
constitutional scheme prescribed for 
the resignation of High Court Judges, 
Supreme Court Judges and other con- 
stitutional functionaries, In fact, all 
the cases cited by the appellant ex- 
cepting some are cases where the ef- 
fectiveness of the resignation depends 
on the acceptance of the resignation, 


94. I am fortified in my view by 
the observations made in the Ameri- 
can Jurisprudence Vol, 53 p, 111 Sec- 
tion 34 where tha following observa: 
tions are to be found: ` 

“The contrac? of employment is fer- 
minated where the , employee ‘tenders 
his. resignation and the proffer is ac- 
cepted by the employer,” 

These observations clearly illustrate 
that a contract of employment can 


High Court. 
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only’ be terminated by a bilateral. act, 
that is to say, resignation by the em- 
ployee and acceptance by the emplo: 
yer, TAR 

95. In short, if seems fo me that a 
resignation contemplated by Art, 217 
(1) (a) is a unilateral acf which may 
be compared fo an action of with- 
drawing a suif by the plaintiff under 
O. 23, R. 3, CG. P, C, Once a plaintiff 
files an application withdrawing a suif, 
the suif stands withdrawn, and be~ 
comes effective as soon as if is with- 
drawn. In the case of Smf, Raisa Sul- 
tana Begam v, Abdul Qadir, AIR 1966 
All 318 at p, 321 a Division Bench of 
the Allahabad High Court observed as 
follows:— 

“Since withdrawing a suif is a uni- 
lateral act to be done by the plaintiff 
requires no permission or order of the 
Court and is not subject to any con< 
dition, it becomes effective as soon as 
it is done just as a compromise does, 
bassssessosessae The act is like a point and 
not continuous like a line having a 
beginning and an end, Either it is done 
or not done; there is nothing like its 
being done incompletely or ineffec- 
tively, The consequence of an act of 
withdrawal is that the plaintiff ceases 
to be a plaintiff before the Court.” 
The same principle applies to resigna< 
tion submitted by a High Court Judge 
under -Arf, 217 (I) (a) The resigna- 
tion, which is a unilateral acf, becomes 
effective as soon as it is communicats 
. ed to the President, 

96. The appellant, however, placed 
great reliance on a decision of the 
Kerala High Court in the case of M, 
Kunjukrishna Madar v, Hon’ble Spea« 
ker, Kerala Legislative Assembly, Tri« 
vandrum, AIR 1964 Ker 194, This was 
a case under Art, 190 (3) of the Con- 
stitution by a member of the Assem< 
ly who addressed a communication to 
the Speaker tendering his resignation, 
A single Judge of the Kerala High 
Court held thaf the letter of resigna- 
tion could not be effective until the 
date prescribed therein had reached 
and the notification published in the 
Gazette regarding the vacancy of tha 
seat of tha member was nof warrant- 
ed by law, In the first place, the 
Court was really concerned with the 
point of time as fo when the actual 
vacancy of the member would arise 
and the seat would became vacant so 


as to justify a notification for fresh 
election, The point which is in issue 
before us did not- arise in this shape 
in the Kerala case at all, In this cons 
nection, the learned Judge observed as 
follows (at p., 197) 


“I hold .therefore that if is open to 
amember of the Legislature to tender 
his resignation on a prior date to take 
effect on a subsequent date specified 
therein, The letter of resignation has 
then to be construed as being deposits 
ed with the Speaker on the earlier 
date, to be given effect to only on the 
date specified by the Member there- 
in”, 


“The withdrawal nullifies the en- 
frustment or deposit of the letter of 
resignation. in the hands of the Speak- 
er, which must thereafter be found 
to have become non est in the eye of 
law, The absence of a specific provi- 
sion for withdrawal of prospective re~ 
signation in the Constitution or the 


- Rules is immaterial as -basie principles 


of law and procedure must be applied 
wherever they are relevant”. 

While I find myself in complete agree- 
ment with respect to the first portion 
of the observation of the learned 
Judge viz, that it was open to the 
Member to submit his resignation to 
be effective from a subsequent date, 
I express my respectful - dissent from 
the view taken by the learned Judge 
that a withdrawal would nullify the ` 
resignation completely and even if 
there was no provision for withdrawal 
of the resignation the same will be- 
come non est after if is withdrawn, 
The Judge has not at all discussed the 
law on the subject nor has he refer- 
red to the constitutional provisions re< 
lating to resignation, In fact, the 35th 
Amendment Act itself shows that the 
concept of acceptance of resignation 
was completely absent before the am- 
endment was brought abouf and tha- 
legal position before the amendment 
was thaf the resignation would operate 
ipso facto and ex proprio vigore and 
could nof be withdrawn. That is why. 
a specific power of acceptance was ins 
troduced by virtue of the amendment, 
As however Parliamenf did not intend 
to disturb the position in case of other 
constitutional functionaries like the High 
Court Judges, Supreme Court Judges, 
President, Vice-Presidenf, Speaker etc, 
no such amendment by imtzoducr 
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ing the concept of acceptance cf 
the resignation was brought about ‘in 
Arf, 217 and -other similar Articles. 
Indeed, if Parliament really intended 
that the resignation given by a High 


Court Judge or other constitutional 
functionaries indicated above could 
withdraw the resignation after coms 


municating the same to the appropriate 
authority or even before the date from 
which the resignation was to operate a 
suitable amendment could have been 
made in these Articles so as to confer 
an express power on the constitutional 
functionaries to do so, The fact that 
no such provision was made confirms 
my view that Parliament clearly ir« 
tended that: the resignation of cors 
stitutional functionaries being a sacro+ 
sanct act should remain as it was irs 
tended by the founding fathers of tke 
Constitution, viz, once a resignation is 
submitted or communicated to the Pres 
sident, if becomes final and irrevom 
able and cannof be recalled by tke 
functionary concerned, Thus, Parlia; 
ment maintained the unilateral nature 


of the act of resignation, In these cir. 


cumstances, therefore, I am not able 
to place any reliance on the judgment 
of the Kerala High Court cited ky, 
counsel for the appellant. 


_ 97. The Full Bench decision of tra 
Delhi High Court in the case of Y, Ky 
Mathur v, The Commr, Municipal Cor« 
poration of Delhi, AIR 1974 Delhi £8 
appears to have been the sheet anchcr 


of the arguments of the Attorney 
Generał for proposition that a prox 
spective resignation submitted to the 


appropriate authority could be witks 
drawn by the resigner at any time be- 
fore the date mentioned in the let< 


ter of resignation is reached, I have 
carefully perused the aforesaid dec‘ 
sion and I am unable to agree with 


the view taken by the Delhi High 
Court for the reasons that I shall give 
hereafter, 


98. To begin with, the Court wes’ 


considering the provisions of Section 
33 (1) (b) of the Delhi Municipal Cor- 
poration Acfii which may be extracted 
thus:— 


"33 (1) If a councillor or an alder; 
man:— : 

(a) Pesnaevasesssee 7 g 2 

(b) resigns his seat by writing um 
der his hand addressed to the. Mayor 
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and delivered to the Commissioner his 
seat shall thereupon become vacant,”. 

It was vehemently contended by the 
appellant that Sec, 33 (1) (b) supra 
was in absolute pari‘ materia with Arti- 
cle 217 (1) {a), and, therefore, the in~- 
terpretation placed by the Delhi High 
Court on this section would clearly 
apply to the facts of the present case 
which depends on the interpretation of 
Art, 217 (1) (a) In the first place, I 
am unable fo agree with the Attor- 
ney General that the provisions of the 
Municipal Act can be equated with the 
provisions contained in the Constitution 
of India, There is a world of difference 
between a constitutional functionary 
which has -been assigned a special stax 
tus and given a high place under the 
constitutional provisions and a Munici- 
pal Councillor elected under the Local 
Municipal Act. It is obvious that in 


-both these cases the self same consis 


derations and identical principles can- 
not be applied because of the nature 
of the provision held by thesa two 
authorities, The High Court held that 
as the stafute did not limit the autho- 
rity of the councillor. to resign from a 
prospective date, the authority concera- 
ed had the undoubted power to with- 
draw it before the date is reached, In 
this connection, the Court observed as 
follows (at p. 66), 


"The statute does not in any way 
limit the authority of the councillor 
who has sent his resignation from a 
prospective date to withdraw it be~- 
fore that date is reached, The resig~ 
nation which is to be effective from a 
future date necessarily implied that if 
that date has not reached it would be’ 
open to the councillor concerned to 
withdraw it”, 


99. These observations suffer ‘from 
an apparent fallacy, In the ‘first place, 
the Court seems to assume that there 
is an implied power to withdraw the 
resignation where the resignor gives a 
particular date from which the resig- 
nation is effective, In the absence of 
any express provision conferring such 
a power, if was not open to the High 
Court to invoke the doctrine of im- 
plied powers as pointed ouf by me 


earlier. An implied power cannot be 
conferred on an authority by a pro- 
cess of Tegal assumptions in the abs_ 


sence of any express: provision, 
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' 100. Another argument which weigh- 
ed heavily with the High Court was 
that there was no law which com- 
pelled a councillor to give his resigna: 
tion if he did nof want it, and, there: 
‘fore, if a councillor chose to resign, 
he could not be debarred from with- 
drawing it af any time before the 
date from which the resignation was 


to be effectively reached, This argu- 
ment fails to take into consideration 


. the hard realities of the situation con- 
templated both -by Sec, 33 (1) (b) and 
Art. 217 (1) {a) of the Constitution, 
There is no question of there being 
any compulsion on the resigner to 
submit his resignation. In fact both 
Section 33 (1) (b) and Arf, 217 (4) (a) 
merely conferred a privilege on the 
resigner to offer his resignation if he 
so desired. It depends upon the sweet 
will of the councillor to resign or 
not to resign. From this 
cannot be inferred that where once a 
resignation is submitted and results in 
certain important consequences, name- 
ly, that the resignation „ acts ex 
proprio vigore, yet the resigner can 
still withdraw his resignation and thus 
nullify the effectiveness of the resig- 
nation as contemplated both by Sec- 
tion 33 (1) (b); and Art, 217 (1) (a). 
Such an interpretation appears to be a 
contradiction in terms and against a 
plain interpretation of S, 33 (1) (b) of 
the Municipal Acë and Art, 217 (i) 
(a) of the Constitution. Furthermore, 
the provision of S, 33 (1) (b) does not 
appear to be in complete pari materia 
with those of Art. 217 (1) (a) inas- 
much as Sec, 33 (1) (b) provides that 
„as soon as the resignation was deliver- 
ed to the Commissioner the seat of the 
councillor shall become vacant, On 
the interpretation of this provision the 


Delhi High Court held that the vacancy: 


could occur only when the resignation 
became effective and if the resignation 


was from a future date both resig- 
nation and the vacation of the seat 
could be simultaneous, In this cons 


nection, the Court observed as fol- 
lows (at p. 66): 

“Under Section 33 (1) (b) both the 
resignation and the vacancy of the 
seat are effective from the same time 
esssesssvse Vacancy will only occur whan 
resignation is effective, and if 
from future date both resignation and 
vacation of seat will be effective simula 
taneously”, 


however it- 


it is. 
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101. So far as Arf, 217 (1) (a) is ©. 
concerned it is differently worded and ` 
the consequence of -the resignation is.” 
not at all indicated in this Article, 
Thus the provisions of .Art, 217 (1) (a) 
cannot be said to be in complete pari. 
materia with Section 33 (1) (b) of the 
Municipal Corporation Act, - 


102. Thirdly, as 'T have already 
pointed out the consideration by which 
the Court is governed and ‘the prin- 
ciples which it may seek to apply to 
a municipal councillor cannot by any 
process of reasoning or principle of 
logic be.applied to a High Court Judge 
or other Constitutional functionaries 
governed by constitutional provisions, 
Fourthly, the Delhi High Court has 
applied the doctrine of implied power - 
which as discussed above cannot apply 


where there is no express provision 
justifying a particular situation, For 
these reasons, with due deference to 


the Judges constituting the Full Bench 
of the Delhi High Court I find myself 
unable to agree with the view taken 
by them. In my opinion, the Delhi 
case (ATR 1974 Delhi 58) referred to 
above is either distinguishable or even 
if it be taken to be directly in point, 
it is wrongly decided, ' 


103. On the other hand, there are 
some English cases which throw a 
flood of light on the view that I pro- 
pose to take in thìs case and which 
have been relied upon by the majority 
judgment of the Allahabad High 
Court, In the case of Reichal v, Bi- 
shop of Oxford (1887) 35 Ch D 48 it 
was held that a clerk who had teù- 
dered his resignation to the Bishop 
cannot withdraw it, even before ac- 
ceptance, if in consequence of the ten- 
der, the position. of any party has 
been altered, In that case the Bishop 
had been thereby induced to abstain 
from commencing proceedings in the 
Ecclesiastical Court for the deprivation 
of the clerk, in view of his resigna- 
tion, Lord North after considering all 
the aspects of the case observed as 
follows: 

“Applying that to the present case, 
the plaintiff, by sending in his re- 
signation, procured a postponement of 
legal proceedings against himself, and 
thereby, according to ecclesiastical 
law, incapacitated himself from with- 
drawing it during the interval before 
the 1st of October; and this result 


-1978 
would follow, even if the true view 
of the facts be, that the Bishop did 


not accept the resignation until that 


date. 


Under these. circumstances, it ag- 
‘pears to me that the Plaintiffs at- 
tempt to, withdraw his resignation faiis 
entirely, and that, having failed on al 


points, -the action must be dismissed 
with .costs”. 
The decision was affirmed by the 


Court of Appeal and it was held thet 
the resignation was validly executed 
and irrevocable. In the Appeal Cas 
Lord Halsbury observed as follows: 


“But there was no condition here 
at all. As I have already said, I find 
as a fact that Mr. Reichel agreed ab- 
solutely to resign rather than under- 
go the inquiry which the Bishop 
would have felt himself otherwise 
compelled to institute. Neither in form 
nor in substance was the .resignation 
conditional”, 


Lord Watson expressed his 
the following terms: 

“In these circumstances it is idle te 
consider what the appellant’s position 
might have been, if there had been 
no such arrangement, and he merely 
had sent in his resignation withou: 
knowing whether it was to be accept- 
ed or. not. He cannot in my _ opinior. 
be permitted to upset the agreemen™ 
into which he voluntarily entered, anc 
which he has done all that he coulc 
to complete, upon the allegation that 
there was no formal acceptance of 
the resignation until the lst of Octa- 
ber, 1886”. 

Lord Harsheell observed as follows: 

“It was argued further by the av- 
pellant that inasmuch as his resigna- 
tion was tendered to the Bishop on 
the understanding that it was not ta 
be accepted until a subsequent date, 
the resignation was a conditional one, 
and therefore void. I can see na 
ground for such a contention. The re- 
signation was absolute. It was intend- 
ed to take effect in any event”, 

104. These observations also show 
that: merely because the resignation is 
to take effect from a particular date, 
it does not become a conditional re- 
signation and its absolute nature is 
not changed at all, because the Law 
Lords .as also the. Chancery Division 
proceeded on the footing that even 
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though the resignation of the clerk 
was to take effect from a certain date 
it was not conditional but absolute. 
The learned counsel for the appel- 
lant sought to distinguish ‘this case on 
the ground that in Bishop’s case (supra) 
a material change had already taken 
place, which could not be reversed 
and that is why it was held that the 
resignation could not be withdrawn. It 
is true that this was one of the 
grounds taken both by the Chancery’ 
Division Court and the Appeal Court, 
but the same reason will apply to 
the present case also because once a 
resignation was submitted by Satish 
Chandra to take effect from the Ist 
August, 1977, the President was clear- 
ly entitled to fill up the vacancy of 
the Judge from ist August, 1977 and 
may take steps accordingly. Thus, by 
virtue of his resignation Satish Chan- 
dra had invited the President to take 
steps to fill up the vacancy which will 
arise on ist August, 1977. By virtue 
of this representation, therefore, a 
material change undoubtedly took 
place. For these reasons, therefore, I 
am not in a position to accept the 
arguments of counsel for the appel- 
lant on this scope, 


105. In the case of Finch v. Oake 
(1896) 1 Ch D 409 a member under 
Trade Protection Society was entitled 
to retire at any- time without the 
consent of other members. On the re- 
ceipt by the society of a letter from 


a member stating his wish to retire, 
he at once ceased to be -a member 
without the necessity of the accept- 


ance by the society of his resignation, 
It was held that the member could 
not withdraw his rasignation even be- 
fore acceptance and he could only be- 
come a member again after re-elec- 


tion. It would be seen that the prin- 
ciples decided in this case apply 
directly to the facts of the present 


case where also under the provisions 
of Art. 217 the effectiveness of resig- 
nation does not depend upon the ac- 
ceptance of the same by the appro- 
priate authority. In the aforesaid case 
Lindley, L. J. observed as follows'— . 

“By paying his subscription he no 
doubt acquires certain rights and bene- 
fits. But what is there to prevent him 
from retiring from -the association at 
any moment if he wishes to do so? 
Absolutely nothing. In. my opinion no 
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acceptance of his resignation is re- 
quired, thougk of course he cannot 
get back the 10s.6d. which he has paid 
RENER I can see no principle of law 
which entitles him to withdraw his 
resignation”, 

Kay, L. J. observed as follows:— 


“It is said that, before his resigna- 
tion had been accepted by the asso- 
ciation, he withdrew it. But why was 
any consent to his withdrawal from 
the society required? As a voluntary 
member of a voluntary society he had 


said, “I do not wish to continue a 
member any longer ...... In my opinion. 
after his letter of resignation had 


been received, the plaintiff could not 
become a member of the society again 
without being re-elected”. 


In my opinion, the principles laid 
down by this case seem to be on all 
fours with the facts of the present 


case. 


106. In the case of People of the 
State of Tlinois Ex. Rel. Benjamin S. 
Adamowski, v. Otto Kerner, 82 ALR 
2nd Series 740 what happened was 
that a County Judge submitted his re- 
signation to the Governor which was 
to become operative on a specified 
date. But the Judge sought to with- 
draw the resignation before the date 
mentioned in the resignation and be- 
fore the Governor had acted thereon. 
It was held by the Tllinois Supreme 
Court that the resignation could not 
be withdrawn, In this connection, Da- 
vis, J. while delivereing the opinion 
of the court observed as follows:— 

“However, public policy requires 
that there be certainty as to who are 
and who are not public officers ...... 
Diarree Therefore, the resignation of an 
officer effective either forthwith or 
at a future date may not be with- 
drawn after such resignation is receiv- 
ed by or filed with the officer autho- 
rized by law to fill such vacancy or 
to call an election for such purpose.” 
It is true that Schaefer, J. and Her- 
shey, J. dissented from the view taken 
by Davis, J., but I would prefer to 
follow the view taken by Davis, J. 
which falls in line with the tenor and 
the spirit of the constitutional provi- 
sions which we are called upon to 
interpret here. 

107. Similarly, in the case of Glos- 
sop v. Glossop, (1907) 2 Ch D 370 it 
was held that the Managing Director 
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could not. withdraw the resignation 
without the consent of the company, 
and by his letter of resignation he 
vacated his office. Neville, J. while 
adumbrating the aforesaid principles 
observed as Zollows:— 


“I have no doubt that a director is 
entitled to relinquish his office at any 
time he pleases by proper notice to 
the company, and that his resignation 
depends upon his notice and is not 
dependent upon any acceptance by the 
company, because I do not think they 
are in a position to refuse accept- 
ance. Consequently, it appears to me 
that a director, once having given in 
the proper quarter notice of his resig- 
nation of his office, is not entitled to 
withdraw that notice, but, if it is 
withdrawn, it must be by the consent 
of the company properly exercised by 
their managers, who are the directors 
of the eompany.” 

It would appear from a conspectus of 
the authorities cited above and oaa 
close and careful analysis of the pro- 
visions of Art. 217 (1) of the Consti- 
tution of India having regard to the 
setting of the spirit in which this 
provision was engrafted that the more 
acceptable view seems to be that 
where the effectiveness of a resigna- 
tion by a Judge does not depend upon 
the acceptance by the President and 
the resignation acts ex proprio vigore 
on the compliance of the conditions 
mentioned in Art. 217 (1) (a) (that is 
by writing under his hand addressed 
to the President and being communi- 


cated the same to the President) the 
Judge has no power to revoke or re- 
call the aforesaid resignation even 


though he may have fired a particu- 
lar date from whieh the resignation 1s 
to be effective. In other words, the 
act of resignation is a purely unilate- 
ral act and the concept of withdrawal 
or recalling or revoking the resigna- 
tion appears to be totally foreign to 
the provisions of Art. 217 (1) (a). 


108. Counsel for the appellant re- 
lied on Corpus Juris Secundum, Ame- 
rican Jurisprudence and other books of 
eminent authors, which do not appear 
to me to be very helpful in deciding 
the point in issue in the present case. 
In the first place, the provision of the 
American Constitution as regards re- 
signation of Judges is quite different. 
In fact, there is no provision at all in 
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the American Constitution entitling a 
Judge to resign: Article 3-Section 1 of 


the American Constitution as edited 
by Corwin shows that although 
Article 3 Section 1 of the Americam 


Constitution confers the judicial powe: 


in the United States in one Sup- 
reme Court and other inferior Courts 
as may be established by the Con- 


gress it provides that Judges both of 
the Supreme Court, and inferior Court= 
shall hold their office during goo= 
behaviour. Apart from this provision 
there is no provision in the Constitu- 
tion regarding the mode and manner 
in which the Judges could resign ther 
office. In the absence of any such prc- 
vision, the general principles hav= 
been applied which include cases where 
a Judge tenders his resignation either 
prospectively or with a condition at- 
tached to the same and such a resigne- 
tion has to be accepted by the Pres} 
dent and can be withdrawn at anr 
time before the date fixed ıs reached. 
The principles, however, cannot be ap- 
plied to our Constitution where a de- 
finite mode and a prescribed proce- 
dure has been formulated for the resis- 
nation of a Judge and the conseq:- 
ences flowing thereof In these cir- 
cumstances, therefore, we can deriv? 
little help from the provisions of tke 
American Constitution on the questicn 
at issue. Im the absence of any express 
proviston, the courts have applied tke 
common law which is to the effect 
that im the absence of a statute provic- 
ing for resignation, the resignatica 
become effective on its acceptance fy 
the proper authority. Similarly, it 3 
laid down that a prospective resig- 
nation may be withdrawn at any tire 
before its acceptance vide Corpus Jurs 
Secundum Vol. 48 p. 973 para 25 which 
runs thus :— 


The term or tenure of a judge, with 
respect to the incumbent, may becorc3 
terminated by reason of his resigna- 
tion. In the absence of a statute pra- 
viding. otherwise, a resignation becomes 
effective on its acceptance by the 
proper authority, but in order to bæ- 
come effective it must be aecepted. 3 
prospective resignation may be witk- 
drawn at any time before it is accept- 
ed, and after it is accepted it may kə 
withdrawn by the consent of the 
accepting authority, at least where ro 
new: rights. have intervened”. f 


Similarly, . in Corpus Juris Secundum 
Vol. 67 p. 227 para 55 the following 
observations are to be found: 
However, under a statute providing 
that a resignation shall take effect on 
due delivery to the officer to whom 
it is addressed: without making provi- 
sion for a prospective resignation, a 
resignation to take effect at a future 
date is not permissible, and such resig- 
nation becomes effective on due de- 
livery and creates a vacancy as of the 
date of delivery.” 
These observations do not seem to be 
directly in point but come as close as 
possible to the view taken by me. 


109. The High Court as also the 
learned counsel for respondent No. 1 
Mr. Jagdish Swarup took us through 
extracts of a number. of books includ- 
ing Patons Jurisprudence and Sal-- 
mond’s Jurisprudence with a view to 
explain the incidents and qualities of 
a legal right. The extracts, however, 
do not appear to me to be relevant 
to the facts of the present case where 
we are dealing with a codified right 
which has to be preformed within the 
four corners of the constitutional pro- 
visions. The general principles con- 
tained in the books of the eminent 
jurists referred to by Mr. Jagdish 
Swarup cannot be disputed. The 
main question, however is as to 
what is the effect of the provisions 
of Art. 217 (1) (a) of the Constitution 
of India which prescribes a particular 
mode for the resignation of High Court 
Judges. I, therefore, do not think it 
necessary to advert to the books re- 
ferred to by the High Court or by 
counsel for the first respondent. 

110. Thus, from the conclusions ar- 
rived at by me on the questions involv- 
ed in this appeal the following proposi- 
tions in my opinion emerge:. 


1. That the concept of the accept- 
ance of resignatian submitted by a 
High Court Judge is completely absent 
from Art. 217 (1) (a) and the effective- 
ness of the resignation does not at 
all depend upon the acceptance of the 
resignation by the President, nor does 
such a question ever arise. This is how 
the Executive Government has imple- 
mented the law for wherever notifica- 
tions regarding the resignation’ of 
High Court Judges or: Supreme Court 
Judges have beer made they have 
merely mentioned the date of the resig- 
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nation and not the fact of acceptance. 
The High Court has elaborately dealt 
with this question. 

2. That in view of the provisions 
of Art. 217 (1) (a) and similar provi- 
sions in respect to high constitutional 
functionaries like the President, Vice- 
President, Speaker etc. the resignation 
once submitted and communicated to 
the appropriate authority becomes com- 


-plete and irrevocable and acts ex 
proprio vigore. 
3. That there is nothing to show 


that the provisions of Art. 217 (1) (a) 
exclude a resignation which is pro- 
spective. That is to say, a resignation 
may take effect from a particular date. 
Even so, the resignation may be effec- 
tive from a particular date but the 
resigner completely ceases to retain 
any control over it and becomes fun- 
ctus officio once the resignation is 
submitted and communicated to the 
appropriate authority. 


4. That the resignation contemplat- 
ed by Art. 217 (1) (a) is purely an 
unilateral act and takes effect ipso 
facto once intention to resign is com- 
cunicated to the President in -writing 
and addressed to him. 


5. That on a true interpretation of 
Art. 217 (1) (a) a resignation having 
once been submitted and communicated 
to the President cannot be recalled 
even though it may be prospective in 
nature so as to come into effect from 
a particular date. It is not possible to 
hold that such a resignation can be 
withdrawn at any time before the date 
from which the resignation is to be 
_ effective is reached, 

6. That as ‘the Constitution contains 
an express and clear provision for, the 
mode in which a resignation can ke 
made it has deliberately omitted to 
provide for revocation or withdrawal 
of a resignation once submitted and 
communicated to the President. In the 
absence of such a provision, the do- 
ctrine of implied power cannot be in- 
voked to supply an omission left by 
the founding fathers of the Constitu- 
tion deliberately. 

111. The principles enunciated above 
flow as a logical corollary from the 
nature and character of the privilge, 
right or power (whatever name we may 
choose to give to- the same) conferred by 
the Constitution on ‘a Judge of the High 
Court or other constitutional function- 
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aries mentioned hereinbefore. Salmond 
on Jurisprudence (12th Ex. by Fitz- 


gerald) describes a species of legal 
rights thus:— ʻ 

“All these are legal rights they are 
legally recognised interests — they are 
advantages conferred by law......... They 
resemble liberties, and differ from 


rights stricto sensu inasmuch as they 
have no duties corresponding to them 
PR TET A power may be defined as 
ability conferred upon a person by tha 
law to alter, by his own will directed 
to that end, the rights, duties, labi- 
lities or other legal relations, either of 
himself -or of other persons 
Power is either ability to determine 
the legal relations of other persons, or 
ability to determine one’s own. The 
first of these, power over other persons, 
is sometimes called authority; the 
second power over oneself — is us- 
ually termed capacity.” 


Similarly, Paton on Jurisprudence (3rd 
Edition by Derham) while illustrating 
the right of liberty observed as foi- 
lows :— 


Peta eneasecs 


“I have liberty to breathe, to walk 
in my own fields, to play golf on my 
private links. Here no precise relation- 
ship to others is in question, save that 
the law will protect my liberty if 
others interfere with its exercise. But it 
is more accurate to say that I have a 
liberty to play than that I havea claim, 
for I may exercise my liberty without 
affecting others, whereas my claim 
can be enforced only by coercing an- 
other to act or forbear.” 


112. It would thus appear that the 
privilege or power enshrined in Arti- 
cle 217 (1) (a) is an absolute one and 
not relative. In other words, the afore- 
said power is an independent one and 
has no corresponding rights to be per- 
formed by any other authority.. The 
only privilege given to a Judge of the 
High Court is to resign without there 
being any corresponding right to the 
president to accept the same, nor 18 
there any power in the resigner tore- 
call or revoke the resignation once it 
becomes effective. The provisions of 
Article 217 (1) (a) really contemplate 
that ‘the decision of a Judge to resign 
his office must be taken with due deli-- 
beration after considering all the pros 
and ‘cons of the matter and not under 
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any emotional instinct or inspired be 
„undue haste or momentous fury. One 
of the essential qualities of a judicial 
power is restraint and a Judge before 
resigning must be: prepared to take a 
decision once for all so that 
taken the decision he is not in a pos- 
tion to repent on the same or to broad 
over it. The decision once taken b= 
the Judge in this regard is irrevocable 
and immutable and is just like aa 
arrow shot from the bow which car- 
not be recalled or a bullet having 
fired and having reached its destina- 
tion cannot come back to the barred 
from which it was shot. 


' 113. Thus having regard to tke 
letter of resignation in the present cass, 
there can be no doubt that Satish 
Chandra had in his letter dated 7th 
May 1977 indicated his unequivocal 
intention to resign in the clearest poss- 
ble terms to the President with effet 
from Ist August, 1977 and the letter 
having been communicated to tke 


President and received by him. it wa. 


not open to Satish Chandra to with- 
draw or revoke that letter. Consquen:- 
ly, the letter dated 15th July, 1977 ad- 
dressed to the President by Satish 
Chandra revoking his resignation was 
null and void and must be completely 
ignored. 


- 114, The position, therefore, in my 
opinion, is that Satish Chandra ceased 
to be a Judge. of the High Court wiff 
effect from lst August, 1977, For 
these reasons, therefore, I fully agree 
with the. majority view of the Higa 
Court (Misra, Shukla and Singh, JJ_. 
I am unable to persuade myself 19 
agree with my Brother Judges wk) 
have taken a contrary view, I, there- 
fore, uphold the judgment of the Higa 
Court and dismiss the appeals, We 
have already pronounced the operativa 
portion’ of the order on 8th Decen- 
ber 1977 and we have now given tke 
reasons for the order pronounced. [2 
the circumstances, there woua be rD 
order as to costs. 


l Appeals allowed. 


-T. Atchatah ve V. 


having - 
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P. S. KAILASAM, JJ. 


Tummalla, Atchaiah, Appellant v. 
Venka Narasingarao, Respondent, 


Civil Appeal No. 1647 of 1968, D/- 
24-1-1978. 

Civil P. C. (5 of 1908), O. 41, R. 33 
— Power of court of appeal to inter- 
fere with decree of trial court — 
Without a specific ground in cross ob- 
jection alteration of decree of trial 
court is not proper. Judgment of 
Kerala High Court, Reversed. 


A suit was filed by the plaintiff for 
cancellation or setting aside of the re- 
gistered assignment deed executed by 
him in favour of the defendant pur- 
porting to transfer the decree obtained 
in an earlier suit for recovery of the 
possession of the scheduled properties 
measuring about 20 to 25 acres of land 
and for future mesne profits. The 
trial. court decreed the suit in part 
and granted a decree for cancellation 
of the assignment deed on the plain- 
tiffs paying Rs. 13,000/- to the defen- 
dant. The defendant filed an appeal in 
the High Court. . The plaintiff was a 
party to the appeal. He had filed a 
cross-objection but did not attack the 
decree of the trial court making him 
liable to return Rs. 13,000/- before he 
could take back possession from the 
defendant, The defendant’s appeal was 
dismissed by the High Court but sub- 
ject to the finding that a sum of Rs. 
7,600/- only had been paid by the de- 
fendant to the plaintiff. 

(Paras 1, 2, 3, 5) 

Held that the High Court was wrong 
in taking recourse to O. 41, Rule 33, 
C. P.C. in interfering with the decree 
of the trial court in relation to pay- 
ment of Rs. 13,000/-. Without a spe- 
cific ground in the cross objection and 
without payment of court fees on the 
said amount he was not entitled to 
get any relief by the court, under 
Order 41, Rule 33, C.P.C. (Para 5) 

The High Court also committed an 


error in directing ascertainment of 
mesne profits as payable by the de- 
fendant from the date of the suit. 


Since the decree af the trial court had 
directed him to deliver possession only 
on payment of Rs. 13,000/- by the 
plaintiff, the defendant Sache not be 
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made liable for any mesne. profits be- 
fore the payment of the said amount 
by the plaintif. Judgment of Kerala 
High Court, Reversed. (Para 6) 

Anno: AIR Comm. Civil P. C. (1908), 
(8th Edn.), O. 41 R. 33 N. 1. 

UNTWALIA, J.:— This is an appeal 
by the defendant by certificate. Tt 
arises out of a suit-filed by the plain- 
+tiff/respondent for cancellation or set- 
ting aside of the registered assignment 
‘deed dated 31-10-1957 executed by the 
latter in favour of the former pur- 
porting to transfer the decree in O. S. 
No. 88 of 1949 on the file of Court of 
Subordinate Judge, Kakinada, for re- 
covery of the ‘possession of the sehe- 
‘duled properties measuring abou: 20 
‘to 25 acres of land and for future 
mesne profits, 

2. The trial court decreed the suit 
‘in part ‘and granted a decree for can- 
“cellation of the assignment deed afore- 
said on the plaintiff's paying Rupees 
18,000/- to the defendant. Under the 
decree defendant -was required to de- 
liver possession of the suit properties 
to the plaintiff on the payment of the 
said sum of Rs. 13,;000/-. 

3. The defendant filed an appeal in 
the High -Court and a cross objection 
was filed by the plaintiff. In the cross 


objection the grounds taken were in. 


. regard to two matters only, 
costs ‘and mesne profits. No ground 
was taken in the cross objection at- 
tacking the decree of the trial court 
in regard ‘to the payment of Rupees 
13;000/- and defendant’s liability to 
deliver possession of the suit proper- 
ties only .on such payment being made. 
The High Court. has, however, varied 
that portion of the decree :of the. trial 
court by -exercising its power under 
Order 41, Rule -33 of the Code of Civil 
Procedure. The High Court does not 
seem to be right when it says in iis 
judgment that the cross objection was 
confined to coasts only, After shaving 
said so the High Court has granted 
decree for mesne profits also in. exer- 
cise of its power under the same pro- 
‘vision -of law, that is, Order 41, R. 33, 
C.P.C. The defendant’s appeal -was 
dismissed by the High Court but. sub- 
ject to this finding that a sum: of 
Rs, 7,600/- only had been paid by the 
‘defendant to the plaintiff.. The High 
‘Court has. found that the said amount 
‘of Rs. 7,600/- was not paid asa part = 
the consideration of the deed ` of” 


namely, 


‘this appeal, we have thought 
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signment but under a different and 
collateral agreement executed by the 
defendant in favour of the plaintiff 
for a sum of Rs. 20,000/-. There were 
many other complications of facts in- 
volved in this litigation. It is not 
necessary for us to give any details of 
them. 

4. Having heard learned counsel for 
the parties and having given our due 
consideration to the points involved in 
it pro- 
this appeal bya 
No detailed or reasoned 


per to dispose of 
short order. 


judgment by: us, on the facts of this 
case, is called for. 
5. We are of the view that the 


High Court was clearly wrong in tak- 
ing recourse to Order 41, R. 33, C.P.C. 
in interfering with the decree of the 
trial court in relation to payment of 
Rs. 13,000/-. The cases relied upon 
by the High Court are clearly distin- 
guishable. The plaintiff was a party to 
the appeal. He had filed a cross ob- 
jection but did not attack the decree 
of the trial court making him liable 
to return Rs. 13,000/- before he could 
take back possession from the defen- 
dant. Without a specific ground in the 
cross objection and without payment of 
court-fees on the said amount he was 
not entitled to get any relief by the 
court, under Order 41, Rule 33, C.P.C. 


6. Having appreciated the entire 
facts and circumstances of the case we 
are not inclined to accept the argu- 
ment put forward on behalf of the ap- 
pellant before us that a decree for 
cancellation of the assignment deed 
D/- 31-10-1957 ought not to have been 
passed, We are of the view that the 
courts below were right in passing 
such a decree. The High Court has 
also committed an error in directing 
ascertainment of mesne profits as pay- 
able by the defendant/appellant from 
the date of the suit. Since the de- 
cree of the trial court had directed 
him to deliver possession only on pay- 
ment of Rs. 13,000/- by the plaintiff, 
the defendant could not be made li- 
able for any mesne profits before the 


payment of the said amount by the 
plaintiff. 
7. We accordingly allow this ap- 


peal in part and modify the decree of 
the High Court to the extent indicat- 
ed below: 
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8. The decree for cancellation cf 
the assignment deed dated 31-10-1957 
stands and the condition imposed by 
the trial court in its decree is also at- 
firmed by us, that is to say, the d= 
fendant would be liable fo deliver 
possession on payment of Rs. 13,00C- 
to him by the plaintiff. If he dces 
not deliver possession even after tze 
payment of the said amount he will 
be liable to mesne profits from. tae 
date of such payment. A dispute was 
raised before us by learned counzal 
for the parties as to whether posses- 
sion had already been given up aad 
delivered by the defendant. It was zs- 
serted on behalf of the appellant tkat 
he is no longer in possession of fhe 
suit properties, had given up and de- 


livered possession long time bæk 
through the process of the Court. Dn 


the other hand learned counsel for he 
respondent states before us that. pos- 
session was not given up by the æ- 
pellant and he is still in possession. 
On the payment of a sum of Rupees 
13,000/- by the plaintiff or if the ssid 
sum has already been paid a po- 
ceeding for determination of 
profits, if necessary, may bestarted.and 
in that proceeding this disputed quəs- 
tion of fact of possession will have to 
be gone into and determined by he 
first court, whereupon a decree [or 
mesne profits may be passed or ray 
not be passed, as the case may be. 
The decree for mesne profits grarsed 
by the High Court is, accordingly, Aso 
modified. In the circumstances, we 
make no order as to costs. 

Order accordingly. 
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IYER AND P. S. KAILASAM, Ji* 
In Re: S. Mulgaokar 

Decided on 21-2-1978. 

(A) Contempt of Courts Act (70 of 
1971), S. 2 (1) (c) -— Constitution of 
India, Art. 129 — Criticism of jadi- 
ciary by press — Whether amount: to 
contempt — Determination — Relevant 
considerations. i 


*(Note: The Judgments are printec. in 
the order in which they are given in 
the certified copy—Ed.) 
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Per Beg, C. J.:— The judiciary can- 
not be immune from criticism. But, 
when that criticism is based on obvi- 
ous distortion or gross mis-statement 
and made in a manner which seems 
designed to lower respect for the judi- 
ciary and: destroy public confidence in 
it, it cannot be ignored. It is not cor- 
rect to say that an action for con- 
tempt of Court, which is discretionary 
should be frequently or lightly taken. 
But, at the same time, it is not cor- 
rect to suggest that the Court should 
abstain from using. this; weapon even. 
when its use is needed to correct: stan- 
dards of behaviour in: a: grossly and re- 
peatedly erring’ quarter: It may be 
better in many cases for the judiciary 
to adopt a magnanimously; charitable 
attitude evem when: utterly uncharit- 
able and unfair criticism of its 
Gperations is made out of bona fide 
concern for improvement. But, when 
there appears some scheme and a de- 
sim to bring about results which 
must damage. confidence in, our judi- 
cial system and demoralize Judges of 
the highest. court by making malicious 
attacks, any one interested) in maia- 
taining high standards of fearless, im- 


partial, and unbending justice will 
feel perturbed. (Para 16) 
Although, the question whether an 


attack is malicious. or ill intentioned} 
may be ofter difficult to determine yet, 
the language in which it is made, the 
fairness, the factual accuracy, the lo- 
gical soundness: of: it, the care taken 
in justly and properly amaiysing: the 
materials before the maker of it, are 
important considerations, Moreover, in 
judging’ whether it constitutes a: con- 
tempt of Court or not the Court is 
not concerned: more with. the reason- 
able and probable effects of what. is 
Said or written than with the motives 
lying behind what is dane. A decision 
on the question whether fhe discre- 
tion to take. action for contempt: of 
Court. should be exercised in one way 
er the other must depend on the. to- 
tality of facts and circumstances. 


(Para 17) 
Per Krishna Iyer, J.—- The first 
rule in this branch of contempt 


power is a wise economy of use by 
the Court of this branch. of its juris- 
diction. The Court will act with. seri~ 
eusness and severity where justice is 
jeopardized by a gross and/or un- 
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founded attack on the judges, where 
the attack is calculated to obstruct or 
destroy the judicial process. The Court 
is willing to ignore, -by- a majestic 


liberalism, trifling and venial offen- 
ses. j (Para 27) 
The second principle must be to 


harmonise the constitutional values of 
free criticism, the fourth estate includ- 
ed, and the need for a fearless curial 
process and its presiding functionary, 
the judge. A happy balance has to be 
struck, the benefit of the doubt being 
given generously against the judge 
slurring over marginal deviations but 
severely proving the supremacy of the 
law over pugnacious, vicious, unrepen- 
tant and malignant contemners, be they 
the powerful press, gang-up of vested 
interests, veteran columnists or olym- 
pian establishmentarians. 

(Para 28) 


The third principle is to avoid con- 
fusion between personal protection of 
a libelled judge and prevention of ob- 
struction of public justice and the 
community’s confidence in that great 
process. The former is not contempt, 
the latter is, although overlapping spa- 
ces: abound, Because the law of con- 
tempt exists to protect. public con- 
fidence in the administration of jus- 
tice, the offence will not be committed 
by attacks upon the personal reputa- 
tation of individual judges as such. 

(Paras 29, 30) 

The fourth functional canon which 
channels discretionary exercise of the 
contempt power is that the Fourth 
Estate which is an indispensable inter- 
mediary between the State and the 
people and necessary instrumentality 
in strengthening the forces of. demo- 
cracy, should be given free play with- 
in responsible limits even when the 
focus of its critical attention is the 
court, including the highest Court. 

(Para 31) 

The fifth normative guideline for the 
judges to observe in this jurisdiction 
is not to be hypersensitive even where 
distortions and criticisms overstep the 
limits, but to deflate vulgar denuncia- 
tion by dignified bearing, condescending 
indifference and repudiation by 
cial rectitude. (Para 32) 

The sixth consideration is that, after 
evaluating the totality of factors, if 
the court considers the attack on the 
-judge or judges .. scurrilous, offensive, 


judi-. 
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. Even so, to be gentle is 


A. I. R.: 


intimidatory or malicious beyond con-. 
donable limits, the strong arm of the. 
law.must, in the name of publie in-. 
terest and public justice, strike a blow. 
on him who challenges the supremacy. 
of the rule of law by fouling its 
source and stream, (Para 33) 

Anno: AIR Comm. Const. of India 
2nd Edn., Art. 129 N. 2 (o). 

(B) Constitution of India, Arts. 19 
(1) (a) and 124 — Code of judicial 
ethics and etiquette — Formulation of 
— Desirability. 

Per- Beg C. J.:— There is no con- 
stitutional safeguard or provision re- 
lating to the independence of the judi- 
ciary which could possibly prevent 
Judges themselves’ meeting to formu- 
late a code of judicial ethics or to 
constitute a committee to formulate a 
code of judicial eithics and etiquette. 

(Para 8) 

A purported enactment which tried 

to prevent Judges from meeting and 


formulating a code of ethics and 
etiquette, so as to be clear about 
points on which, at times, there 


is uncertainty in the minds of Judges 
themselves, would not be valid. Such | 
a purported law would offend against 
Art. 19 (1) (a) of the Constitution. 
Neither our Constitution nor our law, 
could conceivably be infringed if 
judges were to meet to devise means. 


to prevent ‘situations arising in which 


an accusing finger could be 
against. the conduct of a judge, whe- 
ther inside or outside the Court, let 
alone involving constitutional provi- 
sions of Art. 124 for his removal after 
an enquiry by a body constituted 
under the Judges Inquiry Act, 1968. 
A Code of this kind, if. scrupulously 
observed .by all the Judges, could only 
enhance their independence and pre- 
stige and not injure these in any way 
whatsoever. 


Per Krishna Iyer, J.:— It is a dis- 
turbing developmént in our country 
that the media and some men in the 
trade of traducement are escalatingly > 
scandalizing judges with flippant or 
motivated write-ups wearing a pro 
bono publico veil and mood of provo- 
cative mock~challenge. The Court shall 
not meditate nor hesitate but shall do 
stern justice ‘to such ‘professional’ con- 
temners. riot shrink because they are 
scurrilous, influential or incorrigible. 
to be -iust 


raised 
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and the quality of mercy is not strain- 
ed. So, it is that a benign neglect, 
not judicial genuflexion, is often th= 
prescription, and to inhibit haphazard- 
ness or injustice it is necessary that th= 
Bar and the Press evolve a. dignified 
consensus on the canons of ethics ic 
this area, with due regard to the Con- 
stitution and the laws, so that the 
Bench may give it a close look and 
draw the objective line of action. _ 
(Para 57) 


Anno: AIR Comm. Const. of Indi 


2nd Edn., Art. 19 N. 26, 27, Art. 124 
N. 1. 
Cases Referred: Cheonological Pares 


AIR 1976 SC 1207:1976 Cri LJ 945 2 
(1976) 96 SC 2791. Nebraska Press As 
sociation v. Stuarts 55, & 
AIR 1974 SC 710: (1974) 1 SCC 374 8 
AIR 1973 SC 106: (1973) 2 SCR 757 2 
(1973) 3 All ER 54: (1973) 3 WLR 293 
(HL) E4 
(1973) 1 All ER 815: (1973) 2 WL3 
452 (CA)), Att. Gen. v. Times News- 
papers et 
AIR 1972 SC 1515: (1972) 3 SCR n 


(1972) 3 All ER 1136: (1972) 3 wis 
855 (DC), Att. Gen. v. Times News- 
Papers l z4 
AIR 1971 SC 221: (1971) 2 SCR 778: 
1971 Cri LJ 268 2 
AIR 1971 SC 1132: (971) Supp SC2 
76 ¿5 
AIR 1970 SC 1318: (1970) 2 SCC 
"63 

(1968) 2 WLR 1204: (1968) 2 QB 153% 


Regina v. Metropolitan Police Com- 
mr. Ex, P. Blackburn 4y 
(1966) 384 US 333:16 L Ed 2d 692, 
Sheppard v. Maxwell E4 
AIR 1965 SC 745 . £7 
AIR 1954 SC 10:1953 SCR 1169: 19F4 
Cri LJ 238 49, <4 
AIR 1952 SC 149:1952 SCR 425 ¿t 
1950 VLR 226, R. v. Brett £ 
(1946) 331 US 367:9 L Ed 158, 
Craig v. Harney E3 


AIR 1943 PC 202:70 Ind App 216 = 
(1941) 314 US 252:86 L Ed 192, Brid 
ges v. California - 51, 53 
AIR 1936 PC 141: 1936 AC 322 38, <4 
(1928-29) 2. Aus LJ 145 z5 
AIR 1918 Cal 988:ILR 45 Cal 169 <4 
(1911) 12 Com LR 280, King v. Nichoks 
30, #4 

(1200) 2 QBD 36:82 LT 534, È ~v. 
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- victorious; those “are 
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1899 AC 549:81 LT 158, Mcleod v. St. 
Aubyn 37, 38 
1893 AC 138, In the Matter of Spl, 
Reference from the Bahama Islands 

: 30, 44 

(1765) 97 ER 94:1765 Wilm 243, R. 
v, Almon 25 
Mr. V. M. Tarkunde, Sr. Advocate 


(Mr. A. N. Goyal, Advocate with him) 
for the Alleged (Contemner); Mr. S. 
N. Kacker Sol. Genl. (Mr. R. N. Sach-" 
they and Miss A. Subhashini Advo- 
cates with him), for the Sol. Geni. Dr. 
L. M. Singhvi, Sr. Advocate (M/s. 
Bhandari and S. K. Jain, Advocates 
with him), for the intervener. 

BEG, C. J.:— The’ matter before us 
arises out of a publication in the In- 
dian Express newspaper dated 13th 
December, 1977. Some people perhaps 
believe that attempts to hold trials of 
everything and everybody by publica- 
tions in newspapers must include those 
directed against the highest Court of 
Justice in this country and its pro- 
nouncements. If this is done ina 
reasonable manner, which pre-suppo- 
ses accuracy of information about a: 
matter on which any criticism is of- 
fered, and arguments are directed fair- 
ly against any reasoning adopted, I 
would, . speaking for myself, be the 
last person žo consider it objectionable 
even if some criticism offered is erro- 
neous. In Bennett Coleman & Co. v.. 
Union of India, 1273-2 SCR 757° at 
pp. 828-29: (AIR 1973 SC 106 at 
pp. 149-50). I had said (at p. 828 of 
SCR): (at p. 149 of ATR): 


“John Stuart Mill, in his essay on 
“Liberty”, pointed out the need for al-' 
lowing even erroneous opinions to be 
expressed on the ground that the cor- 
rect ones become more firmly estab- 
lished by what may be called the ‘dia- 
lectical’ process of a struggle with 
wrong ones which exposes errors. Mil- 
ton, in his “Areopagitica” (1644) said: 

‘Though. all the winds of doctrine 
were let loose to play upon the earth, 
so Truth be in the field, we do inju- 
riously be licensing and prohibiting to 
strength, Let her and 
Falsehood grapple; whoever knew 
Truth put to the worse, in a free and 
. Who knows not 
that Truth is strong, next to the 
Almighty; she needs no policies, no 
stratagems, no licensings to make her 
the- . shifts and 
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defences that error makes against her 


Political philosophers and historians 
have taught us that intellectual ad- 
vances made by our civilisation would 
have been impossible without free- 
dom of speech and expression. At 
any rate, political democracy is based 
on the assumption that such freedom 
must be jealously guarded. . Voltaire 
expressed a democrat’s faith when he 
told an adversary in arguments: I do 
not agree with a word you say, but I 
will defend to the death your right to 
say it. Champions of human freedom 
of thought and expression throughout 


the ages, have ‘realised that intellec- 
tual paralysis creeps over a Society 
which denies, im however subtle a 


form, due freedom of thought and ex- 
pression to its members, 


Although our Constitution does not 
contain a separate guarantee of Free- 
dom of the Press, apart from the free- 
dom of expression and opinion con- 
tained in Art. 19 (1) (a) of the Con- 
stitution yet, it is well recognised 
that the Press provides the principal 
vehicle of expression of their views to 
citizens. It has been said ‘Freedom of 
the Press is the Ark of the Covenani 
of Democracy because public criticism 
is essential to the working of its in- 
stitutions. Never has criticism been 
more necessary than today, when the 
weapons of propaganda are so strong 
and so subtle. But, like other liber- 
ties, this also must be limited’.” 


2. I find, however, that gross dis- 
tortions of what was actually held by 
this Court in what is known as the 
Habeas Corpus case (Additional Dis- 
trict Magistrate, Jabalpur v. S. Shukla 
AIR 1976 SC 1207) are being made 
presumably to serve ulterior objects. 
Some of these distortions have been 
exposed by me in a separate state- 
ment of detailed reasons which place 
on record my difference of opinion 
with the order ultimately passed by a 
majority in this Court upon a case 
resulting from a news item published 
in the Times of India recently, I 
have, unfortunately, now to take no- 
tice of a much milder publication in 
the Indian Express newspaper in 
which the following sentence occurs 
about the supposed code of judicial 
ethics assumed wrongly to have been 
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drafted by some Judges of the Sup- 
reme Court: : 

“So adverse has been the criticism 


that the Supreme Court Judges, some 
of whom had prepared the draft- code, 
have disowned it”. 


3. Judges of this Court were not 
even aware of the contents of the 
letter before it was sent by me as 
Chief Justice _of India to Chief Jus- 
tices of various High Courts suggest- 


ing, inter alia, that Chief Justices 
could meet and draft a code of 
ethics themselves or through a Com- 
mittee of Chief Justices so as to 
prevent possible lapses ‘from the 
path of rectitude and propriety on 


the part of Judges. The error of the 
assumption that Judges of the Sup- 
reme Court kad any hand in drafting 
a code which I could have had iat the 
back of my mind when I sent my 
suggestions to Chief Justices of ‘High 
Courts was pointed out ito the Editor 
of the Indian Express in a letter sent 
by the Registrar of this Court. No 
question of disowning the ‘supposed 
code by any judge could, in the cir- 
cumstances, arise. And, I had never 
“disowned” the suggestions ‘made by 
me. The Registrar of this Court, there- 
fore, wrote to inform the Editor of the 
mis-statement which ought to have 
been corrected. In reply, the Regis- 
trar received a letter from the Edi- 
tor showing that ithe contents of my 
letter to Chief Justices of High 
Courts, which were confidential, ‘were 
known to the Editor. Instead of pub- 
lishing any correction of the mis- 
statement about the conduct of Judges 
of this Court, the Editor offered to 
publish the whole material in ‘his pos- 
session, as though there was an issue 
to be tried between the Editor of. the 
newspaper and this Court and the 
readers were there to try it and de- 
cide it. : 

4. Comments about Judges of the 
Supreme Court suggesting that they 
lack moral courage to the extent of 
having “disowned” what they had 
done, or, in other words, to the ex- 
tent of uttering what was untrue, af 
least verge on contempt. I do not 
think that anyone could say that such 
suggestions would not make Judges of 
this Court look ridiculous or even un- 
worthy, in the estimation of the pub- 
lic, of the very high office they hold 
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if they could so easily “disown” what 
they had done after having really 
done it. The readiness with whic= 
possible correcmmess of such a sugges- 
tion could be accepted by the Editor 
of a newspaper has its own implica 
tions about. the general fall in stam 
dards: and values im life which Judge 
are supposed to share. 


“5. It seems. to me that Editors œŒ 
at least responsible newspapers should 
be aware that it is Courts of law an3 
not newspaper readers who have ta 
try certain issues which courts alone 
are empowered to determine. Cours 
adopt a procedure designed te preveni 
as far as possible, unfair prejudices, 
irrelevances, and untruths creeping it. 
The character and the legal conseqt- 


ences of any publication about cor- 
duct of judges. are certainly matters 
for Courts to determine. Editors of 


newspapers are expected to know als) 
something of the special place of this 
Court in the Republics Constitutim 
which amply protects its Judges +19 
that they may not be exposed to op- 
probrious attacks by either malicioms 
or ignorant persons.’ 

6. This, Court. is armed, by Art. 133 
of the Constitution, with very wide 
and special powers, as a Court of R=- 
cord, to punish its contempts. Els=- 
where. I have said in an attempt = 
explain the principle of the Supr=- 
macy of the Constitution which tks 
Court represents and expounds: 


. “Thus, the principle of Supremacy 
of the Constitution requires for is 
maintenance in full force and vigo; 
firstly, an executive , which  respecis 
the judiciary and its verdicts and does 
not take away, by the exercise of i:s 
constitutional powers, judicial powes 
to. deal with the rights of citizens 
even against executive actions of tze 
State; and, secondly the absence af 
any legislative interference with judi- 
cial functions in a manner characte- 
rised by Dean Roscoe Pound as “legis- 
lative lynching” of threats of ary 
kind held out for reaching particular 
conclusions however unpalatable th=y 
may be to any one. Articles 121 acd 
27} of our Constitution, prohibiticg 
discussion of the conduct of a Sup- 
reme Court or a High Court Judge =n 
the discharge of his duties even zy 
Parliament or a- State Legislature, ez- 
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cept upon a motion for his removal 
by the constitutionally prescribed pro- 
cedure of addresses presented by each 
House of Parliament after proved mis- 
conduct or incapacity of a Judge and 
resolutions by 2/3 majorities of each 
House present and voting, are there 
in our Constitution to ensure this. Can 
ordinary citizens do elsewhere, with 
impunity, what members of Parliament 
cannot do in Parliament and legisla- 
tors cannot do in a State Legislature, 
and, if so, to what extent? Such ques- 
tions will have to be answered by 
Courts with reference to the facts of 
particular cases if and when brought 
to their notice.” 


I also said there: 


“It would be a sad day for the Sup- 
remacy of the Constitution and for 
the Rule of Law, which it implies, if 
malicious or ill informed persons, filled 
with the irrationality involved in the 
spirit of what Dean Pound called 
“lynching” or misguided zest or vindic- 
tiveness, acting in a manner freed from 
the restraints of law or reason, were 
allowed to take upon themselves the 
task of passing judgments on actions 
of others particularly of Judges per- 
forming judicial functions. That would 
certainly sound the death knell of 
what Dean Roscoe Pound calls “judi- 
cial justice” and the Rule of Law. The 
Supremacy of the Constitution can 
only be maintained when there is a 
spirit of law abidingness and discipline 


amongst citizens so that principles of 
law can be applied scientifically to 
facts by Courts of Justice which are 


the custodians of what has been des- 
cribed by political philosophers as the 


abiding or continuing “Real Will’ of 
the whole nation embodied in the 
Constitution as contrasted with the 


will or wishes of some or majority of 
citizens for the time being expressed 
in legislatures or elsewhere. Judges, 
who have taken oaths of allegiance to 
the Constitution, are bound to uphold 
it conscientiously ‘without fear or fa- 
vour, affection or illwill’) They have 
to give their honest judgments with- 
out caring for popular approval or 
disapproval.”. 

7. It seemed particularly necessary 
to point out the protections enjoyed 
by this Court and its Judges in order 
to safeguard the supremacy of the 
Constitution and. the rule of law, 
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which speak through pronouncements 
of this Court, because it was found 
that, soon after the incorrect stand 
taken by the Editor of the Indian Ex- 
press, in the manner mentioned above, 
an article appeared, entitled ‘Behaving 
like a Judge”, in this very newspaper. 
The suggestion that a code of ethics 
should be formulated by judges them- 
selves was characterised in this arti- 
cle as “so utterly inimical to the in- 
dependence of the judiciary, violative 
of the constitutional safeguards in that 
respect, and offensive to the self- 
respect of the Judges as to make one 
wonder how it was conceived in the 
first place”. The writer of the article 
asserted a right of the public to know 
what I, at any rate, would be quite 
willing to tell him if he came to me 
as:a citizen wanting, in good faith, 
correct information. 


8 The writer of an article of a 
responsible newspaper on legal mat- 
ters is expected. to know that there is 
no constitutional safeguard or provi- 
sion relating to the independence of 
the judiciary which could possibly 
prevent Judges themselves meeting to 
formulate a code of judiciary ethics 
or to constitute a committee to for- 
mulate a code of judicial ethics and 
etiquette. This is what was suggested 
to Chief Justices of High Courts. In- 
deed, in America, the American Bar 
Association has formulated a code of 


this kind. None has been formulated 
so far in this country: A purported 
enactment which tried to prevent 


Judges from meeting and formulating 
such a code of ethics and etiquette, so 
as to be clear about points on which, 


at times, there is uncertainty in the 
minds of Judges themselves, would 
not be valid. Such a purported law 


would offend against Art. 19 (1) (a) of 


the Constitution, Neither our Con- 
stitution nor our law, could conceiv- 
ably be infringed if Judges were to 


meet to devise means to prevent situa- 
tions arising in which an accusing fin- 
ger could be raised against the con- 
duct of a judge, whether inside or 
outside the Court, let alone involving 
constitutional ` provisions of Art. 124 
for his removal after an enquiry by a 
body constituted under the Judges In- 
quiry Act, 1968. A code of this kind, 
if scrupulously observed by all the 
Judges, could only ‘enhance their in- 


In re S. Mulgaokar (Beg, C.: J.) 


A. I. R. 
dependence and prestige and not injure| 


these in any way whatsoever. 
' 9. This article proceeds on the as- 


sumption that there is already a for- 
mulated code of ethics sent to the 
Chief Justices. In fact, nothing more 


than some suggestions or examples of 
the kind of conduct which a possible 
code could deal with were sent to the 
Chief Justices. If there was anything 
inappropriate which could be found in 
those suggestions, that could be criti- 
cised and set right or discarded. Bet~ 
ter suggestions could be made and 
incorporated in a proper code of judi- 
cial eithics and etiquette, if that could 


-be framed. Indeed, in case the Judges 


felt bolder, it was suggested that they 
could formulate a mode of action to 
deal with allegations which are some- 
times made baselessly or maliciously 
against Judges. If a Committee of 
Chief Justices or Judges could consi- 


der the allegations made against any 
individual Judge and was to find 
them baseless or malicious it would 
protect the unfortunate Judge who 


was made a victim of malicious on- 
slaughts. On the other hand, if there 
was substance in the very serious al- 
legations which are sometimes made 
against Judges of High Courts (I- am 
glad to say that their number is ex- 
tremely small and limited), the Com- 
mittee could itself forward its findings 
for appropriate action under Art. 124 
of the Constitution, to the Central 
Government which could then set up a 
Committee of Inquiry. In this way, 
in serious cases, the Judge concerned 
would get a consideration from his 
peers as well as by the Committee 
provided by the — Judges’ Inquiries 
Act, 1968. 


10. The article of 21 Dee. 1977, re-- 
ferred to “above, ends by attempting 
to make a distinction between the 
wonderful performance of High Court 
Judges and the “disappointing” record 
of the Supreme Court. It was suggest- 
ed there that this was due to the 
fact that the Supreme Court is “pack~ 
ed” by the former: Prime Minister, 
Mrs. Gandhi, “with pliant and submis- 
sive judges except for a few.” Ques- 
tions, naturally, must arise in the 
public mind: To what do they become 
“pliant”? Is it to the dictates or dire- 
ctions of the Executive? When and. 
how have they done so? Had such in- 
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sinuations any factual basis ......which ` 
they, fortunately, do not have ...... ee | 
would, at any rate, be among thosa 


who would say that the sooner tkis 
Court is wound up the better it would 
be for the country. 

11. The supposed writer of the arte 
cle was evidently so shaky about its 
ability to substantiate his suggestions, 
on the strength of his own knowledg= 
or opinion, that he took shelter behird 
views alleged to have been expressed 
by Mr. Jayaprakash Narayan on soma 
occasion to the effect alleged by hin 
in the article. We cannot pass ary 
judgment upon such views witho=t 
giving notice to other parties, ard 
without taking evidence about tze 
circumstances and the context, which 
largely determine the real meaning; in 
which any opinion to that effect may 
or may not have been expressed by 
anybody. - 


` 12. Mr. Jethmalani appearing fir 
A. G. Noorani, to whom we had issuzd 
no notice, tried to convince us that 
there was no intention on the part pf 
. the writer of the article or the editor 
to injure the dignity or position vf 
this Court but the intention was only 
to direct public attention to mattecs 
of extreme importance to the natica, 
If this were so it would be a desi- 
able object. But,.as we should all know, 
there are proper and permissible wavs 
of carrying out such an object acd 
others which are not  permittted 3y 
law, or, at least by elementary ri 2S 
df’ fairness. 


13. A reason which. has also weigh- 
ed with me in dropping this and a 
similar earlier proceeding is that, ‘ve 
have been passing through a period of 
exceptional strain and stress and exc- 
ment in this country in which unustal 
remarks made have not been confined 
to what appears in newspapers. n- 
deed, -extraocrdinary. and  surprisingiy 
‘erroneous statements, which could not 
be there if rules of judicial ethics 
were formulated and strictly adhered 
to, have found .place even in solemn 
pronouncements of „this Court on rare 
occasions.: However, ‘I do not want to 
expatiate on that theme here. All I 
can say -is that, if this is.a corr=ct 
observation, it would also. disclose a 
need for rules-of judicial ethics or 
“propriety - for age of even this aug_st 
Court. 
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14. The statement made above by 
me should remove the misapprehen~ 
sion, if there was really any in the 
mind of whoever wrote the article in . 
the Indian Express of 13 Decem- 
ber, 1977, condemning my proposals for 
framing a code of judicial ethics on 
the ground inter alia, that it was pro- 
posed to have one only for High Court 
Judges. I think that there. should 
be codes of ethics not merely for 
Judges but for occupants of every of- 
fice — high or low— and for members 
of every profession and calling. With- 
out such codes, progress in right dire- 
ctions in any sphere becomes more 
uncertain and problematic than it could 
be with such codes of ethics.. 


15. National interest requires that 
all criticisms of the judiciary, must be 
strictly rational and sober and proceed 
from the highest motives without being 
coloured by any partisan spirit or tac- 
tics. This should be a. part of national 
ethics. Newspapers, in particular, ought 
to observe such a rule imbued with 
what Montesquieu considered essential 
for a healthy democracy: the spirit of 
“virtue”. They should, if they are in- 
terested in promoting national wel- 
fare and progress, support proposals 
for framing correct rules of ethics for 
every class of office holder and citi- 
zen in the country, And, the judiciary 
must, in its actions and thoughts and 
pronouncements, hold aloft the values 
and the spirit of justice and truth 
enshrined in the Constitution and soar 
high above all other lower loyalties and 
alignments if it is to be truly indepen- 
dent. 


16. The judiciary cannot be immune 
from criticism, But, when that criti- 
cism is based on obvious distortion or 
gross mis-statement and made in a 
manner which seems designed to lower 
respect for the judiciary and destroy 
public confidence in it, it cannot be 
ignored. I am not one of those whe 
think that an action for contempt of 
Court, which is discretionary, shouid 
be frequently or lightly taken. But 
at the same time, I do not think that 
we should . abstain from using this 
weapon even when its use is needed 
to correct standards of behaviour in a 
grossly and repeatedly erring quarter. 
It may be better in many cases for the 
judiciary to _adopt a magnanimously 
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charitable attitude even when utterly 
uncharitable and unfair criticism of its 
operations is made out of bona fide 
concern: for improvement. Eut, when 
there appears some scheme and a 
design to bring about results which 
must damage confidence in our judi- 
cial system and demoralize Judges of 
|the highest court by making malicious 
attack, any one interested in maintain- 


ing high standards of fearless, im- 
partial, and umbending justice will 
feel perturbed. I sincerely hope that 
my own undisguised perturbation at 


what has been taking place recently 1s 
unnecessary. One may be able to livein 


a world of Yogie detachment when 
unjustified abuses are hurled at 
one’s self personally, but when 


the question is of injury to an insti- 
tution, such as the highest Court of 
justice in the land, one cannot - over- 
look its effects upon national honour 
and prestige in the comity of nations. 
Indeed, it becomes a matter deserving 
consideration. cf all serious minded 
people who are interested in seeing 
that democracy does not flounder or 
fail im our country. 

If fearless and impartial courts of jus- 
tice are the bulwark of a healthy de- 
mocracy, confidence in them cannot be 
permitted to be impaired by malicious 
attacks upon them.. However, as we 
have not proceeded further in this 

lease, I do not chink that it would be 

fair to characterize anything written 
or said in the Indian Express as really 
malicious or ill-intentioned and I do 
mot do so. We have recorded no deci- 
sion on. that although the possible eon- 
structions on what was written there 
have been indicated above. 


) 17. My opinion on matters touched 
by my learned brother Krishna Iyer 
jis that, although, -the question whe- 
ther an attack is malicious or ill inten- 
tioned, may be often difficult to deter- 
mine, yet, the language in which it is 
made, the fairness, the factual ac- 
‘curacy, the logical soundness of it, the 
jeare taken in justly and properly 
‘analysing the materials before the 
‘maker of it, are important consider- 
jations. Moreover, in judging whether 
Jit constitues. a contempt of Court or 
not we are concerned more with’ the re- 





‘is said or written than with the -moii- 
ves. lying. behind what is done. ‘A 


In re S. Mulgaokar (Beg. C. J.) 


Nasonable and probable effects of what ` 


A. I j R. 


decision on the question whether the 
discretion to take action for contempt 
of Court should be exercised in one 
way or the other must depend on the 
totality of facts and circumstances. 

18. After I had drafted my reasons 
for dropping the proceedings I have 
had the benefit of perusing the views 
expressed by my learned brother Kail- 
asam. I would like to make it quite 
clear that there is, as I have already 
mentioned above, no finding given 
here by me against any person. I en- 
tirely agree that it would not be far 
or legal, without giving opportunities 
to be heard to any persons against 
whom any aspersions are to be cast 
or any remarks are to be made to record 
findings against them. But I think 
that we are entitled to express our 
separate and individual opinions for 
dropping the proceedings now before 
us. Indeed, my separate judgment in the 
case relating to the recent publication 
in the Times of India case was a dis- 
senting one. It was, therefore, all the 
more necessary for me to record my 
reasons for a dissent: In the case now 
before us, we are all agreed that the 
proceedings should be dropped. Never- 
theless, I think that we are completely 
justified in giving and are free to give 
our separate reasons why this should 
be done either with or without com- 
ment so long as we do.not give any 
finding which may be unfair to anyone 
I would, therefore, like to make it 
clear once again that, as the matter has 
not proceeded beyond putting the 
cause of notice to learned counsel and 
hearing only their prima facie reactions 
on whether the proceedings should 
be dropped or not, we have accepted 
the submissions of Mr. Tarkunde and 
Mr. Jethmalani’ that we should not, 
proceed further there is no question of 
recording any finding against anyone 
and I have not done so. It was how- 
ever, necessary to indicate the way 
in which and reasons for which the 
notice was issued. It seems to me that 
it was also necessary for me to refer 
to the reasons why I consider codes of 
ethics, and, in particular, judicial 
eithics are necessary. That is a mat- 
ter of conscience and of my under- 
sianding of what is right for a judge 
to do “without fear or favour, affec- 
tion or ill will”. 

19.. The need for appropriate stan- 
dards relating even to what our judg- 
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ments should or should not contain = ` 


so great that I think this matter hes 
to be taken up soon by Judges them- 
selves at some stage or other. Even 
the difference of views between learr~ 


ed judges of this Court on sucha 
question illustrates that. If we had 
clear rules of judicial practice and 


eithics on even such matters our judg- 
ments would not be encumbered with 
what should not be there, If such 
rules are absent, there may be, some- 
times, serious disagreement as to what 
a judgment should or should not com- 
tain. In such a case, the only sovrd 
rule I could follow is to hear el 
those who are to be heard accordir2 
to law but no others and then to es- 
press the opinion I feel bound by wy 
conscience to express without allow- 
ing any other consideration to weigh 
with me. 


20. As I have already pointed ost 
above, I think that the need for az- 
propriate norms of conduct exists m 
practically every sphere of life. m 
which enlightened people strive <o 
attain exalted ends irrespective sf 
consequences. If our separate state- 
ments of reasons for dropping tze 
proceedings before us succeed in at 


least emphasizing that need they word 
not have been made in vain. I concur 
in the order that the proceedings ke- 
fore us be dropped at this stage witi- 
out any finding against any individu:l. 

KRISHNA IYER, J.:-— 21. Silence is 
no sanctuary for me when speech fron 
the Chief Justice persuades my pen 
into a divergent course. I profounc_y 
appreciate and deeply respect his sere 
of hurt and obligation for explanation 
but prefer to travel along another 
street in stating why I agreed to jet- 
tison the contempt proceedings. Ty 
judgment is more an explanation then 
an expostulation and certainly noi a 
reflection on the respondents. 


22. We had unanimously directed 
that the above proceedings in contem- 
planation of contempt action be dro- 
ped but the fact that we had converz- 
ed to this conclusion did not rule out— 
as is now apparent — our divergerze 
in the process of reasoning. Mir ds 
differ as rivers differ. Such, perhazs, 
in part,.is the case here. 


_ 23. The contempt power, though 
jurisdictionally. large, is . discretione-y 
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in its unsheathed exercise. Every com- 
mission of contempt need not erupt in 
indignant committal or demand punish- 
ment, because judges are judicious, 
their valour non-violent and their. 
wisdom goes into action when played 
upon by a volley of values, the least 
of which is personal protection for a 
wide discretion, range of circumspec- 
tion and rainbow of public considera- 
tions benignantly guide that power. 
Justice is not hubris; power is not 


‘petulance and prudence is not pusil- 


animity, especially when judges are 
themselves prosecutors and mercy is a 
mark of strength, not whimper of 
weakness, Christ and Gandhi shall 
not be lost on the judges at a critical 
time when courts are on trial and the 
people (“We, the People of India”) 
pronounce the final verdict on all na- 
tional institutions. Such was the sub- 
lime perspective, not plural little fac- 
tors, that prompted me to nip in the 
bud the proceeding started for serving 
a larger cause of public justice than 
punitive action against a publisher, 
even assuming (without admitting) he 
was guilty. The preliminary proceed- 
ing has been buried publicly; let it 
lie in peace. Many values like free 


press, fair trial, judicial fearlessness 
and community confidence must gene- 
rously enter the verdict, the benefit 


of doubt, without absolutist insistence, 
being extended to the defendant. Such 
are the dynamics of power in this 
special jurisdiction. These diverse m- 
dicators, carefully considered, have per- 
suaded me to go no further, by a uni- 


lateral decision of the bench. This 
closure has two consequences. It puts 
the lid on the proceedings without 


pronouncing on the guilt or otherwise 


of the opposite parties. In a quasi- 
criminal action, a presumption of in- 
nocence operates. Secondly, whatever 


belated reasons we may give for our 
action, we must not proceed to sub- 
stantiate the accusation, if any. To 
condemn unheard is not fairplay. Body- 
line bowling, perhaps, is not cricket. 
So my reasons do not reflect on the 
merits cf the charge. 


24. Poise and peace and inner har- 
mony. are so quintessential to the judi- 
cial temper that huff, ‘haywire’ or 
even humiliation shall not besiege; nor 
unveracious provocation, frivolous per- 
siflage nor terminological inexactitude 
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throw into palpitating tantrums thé guidelines — not a complete inventory,’ 
balanced cerebration. of the judicial but precedentially validated judicial 
mind. The integral yoga of shanti and norms? : 


neeti is so much the: cornerstone of 


the. judicial process that criticism, wild. 


or valid, authentic or anathematic, 
shall have little purchase over the 
mentation of the court. I quite realise 
how hard it is to resist, with ‘sage 
silence, the shafts of acid speech; and, 
how alluring it is to succumb to the 
temptation of argumentation where the 
thorn, not the rose, triumphs. Truth’s 
taciturn strategy, the testimony of his- 
tory says, has a higher power than a 
hundred thousand tongues or pens. In 
contempt jurisdiction, silence is a sign 
of strength since our power is wide 
and we are prosecutor and judge. 


25, Why did I concur in the short 
order? 
ant note to that of the learned Chief 
Justice? I do not take up the position 
that scandalising the Judges does not 
come within the contempt clutches of 
the court. The Court’s jurisdiction to 
initiate proceedings and punish for 
constructive contempt suo motu cry- 
Stallized in the: eighteenth century even 
though it is clear that the Court’s in- 
herent powers in this regard were not 
as wide as Wilmot J. made them out 
to be in his posthumously published 
opinion in R. v. Almon (1765-97 ER 
94): , (1765 published in (1802) Wilmot’s 
opinions) 1. Fortunately the attacks on 
the judiciary have been comparatively 
few in most countries, having regard 
to the character assassination of the 
personnel in the other great branches 
of Government. Even so, the law 
which punishes those who scandalize 
judges is as old as the Common [Law 
itself, The existence of the contempt 
power, however, does not obligate its 
exercise on every occasion but triggers 
it only in special situations, not rou- 
tinely. 7 

26. What then are the complex of 
considerations dissuasive of punitive ac- 
tion? To be exhaustive is a baffling 
project; to be pontifical is to be im- 
practical; to be flexible is te be rea- 
listic. What, then, are these. broad 


1. See further R. Dhavan: “Contempt 
of Court and the Phillimore Com- 
mittee Report” (1976) 5 Anglo. Ame- 
. rican ` Law Review, 186 at 194 and 
the literature cited there. 


Why do I now strike a vari-- 


- veteran columnists or olympian 


27. The first rule in this branch of 
contempt power is a wise economy of 
use by the Court of this branch of 
its jurisdiction. The Court will act 
with seriousness and severity where 
justice is jeopardized by a gross and/or|: 
unfounded attack on the judges, where 
the attack is calculated to obstruct or 
destroy the judicial process. The court 
is willing to ignore, by a majestic 


liberalism, trifling and venial offen- 
ses — the dogs may bark, the caravan 
will pass: The court will not be 


prompted to act as a result of an easy 
irritablity. Much rather, it shall take 
a.noetic look at the conspectus of fea- 
tures and be guided by a constellation 
of constitutional and other considera- 
tions when it chooses to use, or desist 
from using, its power of contempt. 


28. The second principle must be to 
harmonise the constitutional values of 
free criticism, the fourth estate in- 
cluded, and the need for a fearless 
curial process and its presiding func- 
tionary, the judge A happy balance 
has to be struck, the benefit of the 


‘doubt being given generously against 


the judge, slurring over marginal de- 
viations but severely proving the sup- 


remacy of the law over pugnacious, 
vicious, unrepentant and malignant 
contemners, be they the powerful 
press, gang-up -.of vested interests, 


esta~ 
blishmentarians. Not because the judge, 
the human symbol) of a high value, is 
personally armoured by a regal pri- 
vilege but because ‘be you — the con- 
temner — ever so high, the law — 
the People’s expression of Justice — 
is above you. Curial courage over- 
powers arrogant might even as judicial 
benignity forgives errant or exaggerat- 
ed critics. Indeed, to criticise the judge 
fairly, albeit fiercely, is no crime but 
a necessary right, twice blessed in 
a democracy. For, it blesseth him 
that gives and him that takes, Where 
freedom of expression, fairly exercis- 
ed, subserves public interest in rea~ 
sonable measure, public justice cannot. 
gag it or manacle it, constitutionally 
speaking. A free people are’ the ulti- 
mate guarantors of fearless justice, 
Such is. the cornerstone of our , Con- 


- stitution; such is the touchstone of our- 
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Contempt power, oriented on the con- 
fluence of free speech and: fair jus- 
tice which is the scriptural essense of 
our Fundamental Law. Speaking of the 
social philosophy -and philosophy of 
law in an integrated manner as ap- 
plicable to contempt of court, there is 
no conceptual polarity but a 
balance, and judicial ‘sapience’ draws 
the line. As it happens, our Constitu- 
tion-makers foresaw the need for ba- 
lancing all these competing interests 
Section 2 (1) (c) of the Contempt o£ 
Courts Act, 1971 provides: 


“Criminal contempt” means the pub- 
lication (whether by words, spoken o 
written, or by signs, or by visible re- 
presentations, or otherwise) of any 


matter or the. doing of any other acc ' 


whatsoever which— 

(i) seandalises or tends to scanda- 

lise, or lowers or tends to lower the 
authority of any court.” 
This is an extremely wide definition 
But, it -cannot be read apart from th: 
conspectus of the constitutional pro- 
visions within which the Founding 
Fathers of the Constitution intended 
all past and future statutes to hava 
meaning. All laws relating to con- 
tempt of court had, according to tha 
provisions: of Art. 19 (2), to be “rea- 
sonable restrictions’ on the exercise 
of the right of free speech. The courts 
were given the power — and, indeed 
the responsibility — to harmonize con- 
flicting aims, interests and values. This 
is in sharp contrast to the Phillimore 
Committee Report on Contempt c 
Court in. the United Kingdom (1972) 
bund. 5794 prs. 143-5° pp. 61-5) 
which did not recommend the defence 
of public interest in contempt cases, 

29. The third principle is to avoid 
confusion between personal protection 
of a libelled judge and prevention cf 
obstruction of public justice and the 
community’s confidence in that grect 
process. The former is not contempz 
the latter is, although 
spaces abound. ` 

30. Because, the law’ of contemyt 
exists to protect public confidence ` in 
the administration of justice, the of 
fence will not be committed by at- 
tacks upon the personal reputation - cf 
individual judges as such. . As. Profes- 
sor Goodhart has put it: ` 

“Scandalising the court means any 
hostile criticism of the judge as. judge; 
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any personal attack upon him, uncon- 
nected with the office he holds, is 
dealt with under the ordinary rules 
of slander and libel.” 5 
(See ‘Newspapers and Contempt of 
Court’ (1935) 48, Harv LR 885, 898). 
Similarly, Griffith, C. J. has said in 
the Australian case of Nicholls ((1911) 
12 CLR 280, 285) that: ' 


“In one sense, no doubt, every de- 


‘famatory publication concerning a judge 


may be said to bring him into con- 
tempt as that term is used in the law 
of libel, but it does not follow that 
everything said of ə judge calculated 
to bring him into contempt in that 
sense amounts to contempt of Court.” 


- Thus in In the matter of a Special 


Reference from the Bahama Islands 
((1893) AC 138) the Privy Council ad- 
vised that a contempt had not been 
committed through a publication in the 
Nassau Guardian concerning the resi- 
dent Chief Justice, who had himself 
previously criticised local sanitary con- 
ditions. Though couched in highly 
sarcastic terms the publication did not 
refer to the Chief Justice in his offi- 
cial, as opposed to personal, capacity, 
Thus while it might have been a libel 
it was not a contempt. 


31. The fourth functional canon 
which channels discretionary exercise 
-of the contempt power is that the 
Fourth Estate which is an indispen- 
sable intermediary between the State 
and the people and necessary instru- 
mentality in strengthening the forces 
of democracy, should be given free 
play within responsible limits even 
when the focus of its critical atten- 
tion is the court, including the highest | 
Court.” 





not to be hypersensitive) 
even where distortions and criticisms 
overstep the limits, but to deflate vul- 
gar denunciation by dignified ` bearing, 
condescending indifference and repudia-! 
tion by judicial rectitude. f 

33. The sixth consideration is that, 
after evaluating the. totality of fac 
tors, if the court considers the attack 
on the judge or judges scurrilous,- of- 
fensive, intimidatory or malicious be-| 
yond condonable limits, the strong arm|. 
of the law must, in-the name of pub- 
lic interest and .public justice, -strike a 
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blow. on -him who challenges the sup- 
remacy of the rule of law by fouling 
its. source and stream. 


34, Speaking generally, there are 
occasions when the right to comment 
may be of supreme value- (for instance, 
the thalidomide babies cases in Eng- 
land)* and the law of contempt must 
adjust competing values and be. modi- 
fied, in its application by the require- 
ments of a free society and the shift- 
ing emphasis on paramount public in- 
_ terest in a given situation. 

35. Indeed, there is- an interesting 
-Australian decision (R. v. Brett (1950) 
VLR 226), which has a meaningful re 
levance for our case and I quote from 
the Australian Law Journal: 

“In R. v. Brett, the publisher of a 
newspaper , was called on to show 
cause why he should not be commit- 
ted for contempt of court. It” appear- 
ed that the newspaper, under the 


heading “Mr. Justice Sholl — Diehard © 


Tory” -had criticised the appointment of 
Mr. Justice Sholl. and inferentially of 
all his brethren except one not speci- 
fied, because they were out of touch 
with the life of the people and had 
no experience fit was allegéd) in the 
Criminal Court “the only court where 
even a semblance of the problems of 
the people arise”, and it concluded 
‘that his appointment showed’ that’. the 
judiciary: was “an institution forming 
an integral. part of the repressive 
machinery of the State.” 
“O Bryan, J., pointed out 
‘fact that the article made ridiculous 
‘mistakes of fact and that its logis was 
greatly at fault, did not prove that 
it was a contempt. The question was 
whether the article, honestly though 
mistakenly and offensively, criticised 
the policy of this and previous admin- 
istrations in appointing’ judges or whe- 
ther it did indeed set out to lower 
‘the: authority of the Court as such 
and- to excite misgivings as to its par- 


that the 


tiality: : With very great hesitation, his ` 


Honour came to “the conclusion that a 


"I prefer the judgment of Lord Dén- 
. ning- M. R. ;inrthe` 
. to. those in the Divisional. Court ‘or 
‘House ‘of Lords in the . 

case:..Att. Gen. v:- ‘Times -Newspapers 
_ Ltd, -(1972).3 ANSER .:1136 - 
'. (1973) 1; All ER ba Ea 
', All. ER. 54 (BL)... z 
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case for- the exercise of the extraordi 
nary summary jurisdiction of the Court 
had not been made out and! : he dis 
charged the order nisi.” : 


36. Another useful illustration ‘from 


‘the Australian jurisdiction is contained 


in short report made of a decision in 
(1928-29) 2 Aus LJ 145-146: ; 

“The Tasmanian case (The King v 
Ogilvie) concerned statements made by 
the respondent: at public meeting; ïm- 
Puting lack of “impartiality to Mr. Jus- 
tice Crisp, and‘ asserting, that the res- 
pondent was ` personally disliked by 


-his Honour, and that respondents cli~ 


ents: could not. get.. justice from hiny 
Nichalls, C. J., in delivering the judg 
ment of the Court, agreed with the 
authorities that fair: comment om judi- 
cial actions is not only justifiable, but 
beneficial He then pointed out “that 
we regard these proceedings: as in- 
stituted and our powers; conferred, not 


for the benefit or comfort of the 
judges personally, to protect them 
from criticism or even from libel, but 


simply. to secure that this institution, 
the Supreme Court, which im the final 
analysis has to declare and ` enforce 
the rules wkich ‘hold. the community. 
together, shall be challenged only in 
the. proper ways, which are two “first; 
by appeal, and secondly by approach 
in the proper form to Parliatrient” 
- 37%.°A quick flashback to English 
decisions. also: is instructive. As: early: 
as 1900 in Queen v. Gray: ((1900) 2 
QBD 36) Gray published im a` news- 
Paper an article which was “personal! 
scurrilous . abuse of a judge as a 
judge”. Lord Russel of Killowen C A 
observed: | 

“It is not- to’ i to: say that it is 
an article of scurrilous abuse ofa judge 
in his character of ajudge— scurrilous. 
abuse. im reference to the conduct of 
the judge -while - sitting’ under the. 
Queen’s. Commission, and scurrilous: 
abuse published in a: newspaper in the: 
town in which he was still sitting un- 
der the Queen’s Commission: It - can= 
nat be doubted — indeed it has: not been 
argued-.to the contrary by the learned! 
counsel: who: represents: . Howardi Alex- 
ander ;Gray— that ‘the article does: 
constitute-_a.contempt. of Court; . but, as 
these. applications are, happily; of am’ 
unusual character,’ -we have’: thought it: 
Tight te explaim a little. more:: filly. 


than: is ‘perhaps necessary: ‘-what:.-does‘ 


Fe pe 
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constitute a contempt ‘of - Court, and’ 
what are- the means ` which- the law 


has: placed at the disposal’ of the Judi- 
cature for’ checking _ and punishing con- 
tempt: of ‘Court. Any act done or 
Writing published calculated’ to ‘bring € 
Court or a judge of ‘the Court’ inte 
contempt, er to lower his ‘authority. 
is a contempt of Court. That is one 
élass of contempt. Further, any ‘act 
done ‘or’ writing published ealculatec 
to obstruct or interfere with the due 
course of: justice or the lawful process 
of the Courts is a contempt of Court 
The former ‘class--belongs to the cate- 
gory which Lord ‘Hardwicke -L C 
characterised as - cna a (Cour: 
or a Judge,” 


The learned Law ‘Lord, however, indi- 


-cated a guideline which is extremely 
important: : 


“Judges and Courts are alike opem 
to criticism, and if reasonable argu- 
ment or. expostulation is offered against 
any judicial act as contrary to law ot 
fhe: public good; no Court ‘could ‘or’ 
wou treat that -as contempt od 
Court. .The law ought not. to be as. 
tute in. such’ cases to- criticise adverse- 
ly what undef.:such . circumstances: ah 
with such an object. is published; bw- 
it is to be remembered that ‘in this 
matter the liberty: of-the press. is vno 
greater and -no-less. than: the liberty ¿c 
every subject: of the Queen. Now, as — 
have said,- no one- has’ suggested the- 
this is not':a contempt of. Court- ‘anid 
nobody has suggested, or . could  sug- 


gest that it falls within the ‘right’ ci- 


public criticism in‘the sense =I . have 
described. It is::mot criticisra: I répec: 
that it is personal scurrilous abuse c= 
a judge as a © ee “femphase, 
added) Stes 


The tone of R.. v. Gray (eean) sharp- 
ly contrasted, with the much’ more’ Li- 


beral ‘tone — adopted ` an ‘the Privy. 
Council in McLeod ‘v. St. Aubyn ((1899) 
AC '549) even: -though certain. ` aspec 


of the latter decision assume a some- 
‘what imperialist tone « Dr, Rajeev 
‘Dhavan has observed: ce 

“For some strange reason the Privy 
Council judgment was neither refet- 
red to by the Chief Justice or even 
cited to the Court even though a tira 
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lag of nine: ‘months separates the two'- 
judgments”.*> ` 

A harmonious blend and a "Baianeed 
co-existence. of a free. press and fear- 
less ` justice -desiderates that the law 
ought: not ‘to be too. astute ‘in such 
cases and ‘that’. public criticism has a 
part to.play,; even if it oversteps the 
limit, ` in © préserving the democra- 
tic health of public institutions. But 
beyond, a point, the wages.of contempt 
-is. committal, : i i 


38. In..Ambard.v. Attorney-General 
for. Trinidad (1936 AC 322):{AIR 1936 
PC 141) the Privy Council pronounced 
on a case.of public criticism. of the 
administration of justice. Lord Atkin 
stated, with admirable accuracy, the 
law- on this branch . of contempt of 
Court: 


“But where the authority -and posi- 
tion of an individual judge, or the ‘due 
administration of justice, is concerned, 
no wrong is committed: by any mem~ 
ber: of the public who exercises the 
ordinary right ‘of criticising, in ` good 
faith, ‘in private or public, the public’ 
act: ‘done in the seat of justice. The 
path of -criticism is a public. way: the 
‘wrong headed are permitted to err 
therein: provided that members of the 
public abstain from .imputing improper 


motives of those taking .part in the. 
administration of justice, and are 
genuinely exercising a right of | criti- 


cism, and not. acting. in malice or’ at- 
tempting to. impair the. administration 
vof justice, they are immune. Justice is. 
not a. cloistered .. virtue: she must be 
allowed to suffer the ‘scrutiny ~ ‘and 
respectful, even though outspoken com- 
ments of ordinary’ men.” 
Indeed, Lord Morris in Mcleod v. 
Aubyn (i899 - AC : 549) (supra) 
commented: ar: an 
“Courts are satisfied to leave to 
public opinion attacks or comments 
derogatory or scandalous to them. But 
it must be considered - that in small 
colonies, consisting . principally of co- 
loured’ populations, the enforcement in 
proper cases. of committal for con- 
tempt of Court for attacks on the 
Court may be absolutely necesasry to 


"See R. Dhavan:. “Contempt of- .Court 
: and the Phillimore Committee Re- 

port” (1976) 5 Anglo American taw 
` ` Review 186 at 205, 2. ~.. 


St. 
has 
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preserve. in such a community the dig- 


nity of and respect for the Court.” 
39. I will not condemn the Indian 
people with the contempt manifest in 
Lord Morris’ observation 
small colonies and coloured popula- 


tions. We are cultured people with 
traditions and canons and may at 
least be equated in these matters 
with Englishmen. i 
40. A very valuable and remark- 
able fresh approach to this question 


of criticism of Courts in intemperate 
language and invocation of contempt of 
court against the contemner, a person 
of high position, is found in Regina v. 
Metropolitan Police Commissioner ex, 
p. Blackburn ((1968) 2 WLR 1204). 
Lord Denning’s judgment is 
ticularly , instructive in the ` con- 
text of the obnoxious comments 
made by Quintin Hogg in an article 
in the “Punch” about the members 
of the Court of Appeal. The remarks 
about the Court of Appeal were high- 
ly obnoxious and the barbed words 
thrown at the judges obviously were 
provocative. Even so, in a brief but 
telling judgment, Lord Denning held 
this not to be contempt of court. It is 
illuminating to excerpt a-few obser- 
vations of the learned judge: 


“This is the first case, so far as I 
know, where this court has been call- 
ed on to consider an allegation of 
contempt against itself. It is a juris- 
diction which undoubtedly belongs to 
us but which we will most sparingly 
exercise: more particularly as we our- 
selves have an interest in the matter. 


Let me say at once that we will 
never use this jurisdiction as a means 
to uphold our own dignity. That must 
rest on surer foundations. Nor will 
we use it to suppress those who speak 


against us. We do not fear criticism, 
nor do we resent it. For there is 
something far more important at 


stake. It is no less than freedom. of 
speech itself. 

It is the right of every man, in 
Parliament or out of it, in the Press 
or over the broadcast, to make fair 
comment, even outspoken comment, on 
matters of public interest. Thosé who 
comment can deal faithfully with all 
that is done in a- court of 
They can say that we are mistaken, 
and our decisions 


regarding 


par- > 


justice. . 


erroneous, Whether: 


ii A. I.: Ry ` 


they are subject to appeal. or 
All. we would ask is that those 
criticise us will remember that, 
the nature of our office, we cannot 
reply to their criticisms. We cannot 
enter into public controversy. Still Jess 
into political We must rely on our 
conduct itself to be its own  vindica- 
tion. i 

Exposed as we are to the winds of 
criticism, nothing which is.. said by 
this person or that, will deter us from 
doing what we believe is right; nor, 
I would add, from saying what the 
occasion requires, provided that it is 
pertinent to the matter in hand. Si- 
lence is not an option when things 
are ill done.” f 

41. The Indian precedents must na- 
turally receive referential attention 
from us and so I switch over to the 
cases of this Court which have relev- 
ance to that branch of the contempt 
jurisprudence bearing upon sċandalis- 
ing the judges. After a brief survey, 
I will summarise the, conclusions. In 


not, 
who 
from 


Sambhu Nath Jha v, Kedar Prasad 
Sinha ((1972) 3 SCR 183 at. p. 189): 
(AIR 1972 SC 1515 at p. 1518): 

‘It would follow from the above 


that the courts have power to take 
action against a person who does an 
act or publishes a writing which is 
calculated to bring a court or judge 
into contempt or to lower his autho- 
rity or. to obstruct the due course’ of 
justice or due administration of law. 
PEEP in such cases, the court would 
exercise circumspection and judicial re- 
straint in the matter of taking action 
for contempt of court. The court has 
to take into account the surrounding 
circumstances and the material facts 
of the case and on conspectus of them 
to come to a conclusion whether be- 
cause of some contumacious conduct 
or other sufficient reason the person 
proceeded against should be punished 
for contempt of court.” 

42. In Perspective Publication Ltd. 
v: State of Maharashtra ((1969) 2 SCR 
779): (AIR :1971 SC 221) Grover, J. 
speaking on behalf of the Court, re- 
viewed the entire case law. and stated 
the result of the discussion of the 
cases on contempt as follows (at page 
230 of. AIR): . 2 l 

"(1)_-It .will not be right to. say that 
committals. for. contempt for, scandaliz 


-ing' the’ court -have become obsolete.’ . 
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(2) The summary jurisdiction by 
way of contempt must be - exercised 
vith great care and caution and only 
when its exercise is necessary for the 
proper administration of law and jus- 
tice. : 

(3) It is open to anyone to express 
fair, reasonable and legitimate criti- 
cism of any act or conduct of a judge 
in his judicial capacity or even to 
make a proper and fair comment on 
any decision given by him because 
‘Justice is not a cloistered virtue and 
she must be allowed to suffer the 
scrutiny and respectful, even’ though 
outspoken, comments of ordinary men” 


(4) A distinction must be made be- 
tween. a mere libel. or defamation of z 


judge and what amounts to a con- 
tempt of the Court. 
The test.in each case would be 


whether the impugned publication is 
a mere defamatory attack on the judge 
or whether it is calculated to inter- 
fere with the due course of justice o7 
the proper administration of law by 
this Court. It is only in the latte: 
case that it will be punishable a: 
Contempt, i 


(5) Alternatively the test wil b= 
whether the wrong is done to the 
judge personally or it is done to th= 
public. To borrow from the languag 
of Mukherjee, J. (as he then wari 
(Brahma Prakash Sharma’s Case) (1953 
SCR 1169) : (AIR 1954 SC 10) the 
publication of a disparaging statemer- 
will be an injury to the public if z 
tends to create an apprehension im 
the minds of the people regarding tke 


integrity, ability or fairness of the 
judge or to deter actual and pro- 
spective litigants from placing com- 


plete reliance upon the courts admir- 
istration of justice or if it is likely + 
cause embarrassment in the mind of 
the judge himself in the discharge af 
his judicial duties.” - 


43. Hidaytullah, C J, m R G 
Cooper v. Union of India ((1970) 2 SCD 
298 at p. 301): (AIR 1970 SC 1318 a 
p. 1320) observed: -. ` 
_ “There is no doubt that the Cout 
like any other institution does not ew- 
joy immunity from fair criticism. This. 
Court does not claim`to be always 
right although it does not spars 
any. effort to be right according: 3. 


i \ 


thebest of the- ability, knowledge and 
judgment of. the judges. -They do not 
think themselves. in. possession of all 


truth or hold that wherever others 
differ from them, it is so far error. 
No.one is more conscious of. his 


limitations and fallibility than a judge 
but because of his training and the 
assistance he gets from learned coun- 
sel he is apt to avoid mistakes more 
than others ......... We are constrain- 
ed to say also that while fair and. 
temperate criticism of this Court 
or any other Court even if strong, 
may not be actionable, attributing im- 
proper motives, or tending to bring 
judges or courts into hatred and con- 
tempt or obstructing directly or in- 
directly with the functioning of Courts 
is serious contempt of which notice 
must and will be taken. Respect is ex- 
pected not only from those to whom 
the judgment of the Court is  accept- 
able but also from those to whom it is 
repugnant. Those who err in their cri- 
ticism by indulging in vilification of 
the institution of courts, administra- 
tion of justice and the instruments 
through which the administration acts, 


Should take heed for they will act at 


their own peril. We think this will be 


enough caution to persons embarking 
on the path of criticism.” . 
44. In Brahma Prakash Sharma v. 


The State of Uttar Pradesh (1953 SCR 
1169 att pp. 1178-1180): (AIR 1954 SC 
10 at pp. 13,14) this Court said: 

“It seems, therefore, that there are 
two primary considerations which 
should weigh with the court when 
it is called upon to exercise the sum- 
mary powers in cases of contempt com- 
mitted by “scandalising” the court it- 
self. In the first place, the reflection. 
on the conduct or character of a judge 
in reference to the discharge of his 
judicial duties would not be contempt ` 
if such reflection is made in the ex- 
ercise ‘of the right of fair and reasona- 
ble criticism which every citizen poss- 


‘esses in respect of public acts done 


in the seat of justice. It is not by 
stifling criticism -that confidence in 
-court can be created.- “The path of 
criticism”, said Lord Atkin (Ambard 
v. Attorney-General for Trinidad and 
Tobago, (1936) A. C. -322 at 335. (AIR 
1936 PC 141 at pp. 145-1467 “is a public 


. way. The wrong headed are permittedto. © > 
err therein; provided’. that’ members “of °°" 
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the: public abstain from imputing 
motives to: those: taking: part in the ad- 
ministration. of. justice and are genuine- 
ly exercising a right of criticism and 
not. acting; in malice, .or attempt to 
impair the administration of Jonsi 
they are immune.” 


In the second’ place, ‘when attacks or 
comments: are bang a a judge or 
judges, disparaging’ ' character and 
derogatory to their deii. care should 
be takem to distinguish between what 
is a libel on the judge and what 
amounts really to contempt of court, 
The fact that a statement -is defam- 
atory so far dás the judge is concerned 
does not} necessarily make it a cont- 
empt. The distinction between’ a libel 
and æ contempt was pointed out by a 
Committee -of the Privy Council, to 
which a reference was made by the 
Secretary of “State in 1892 (In the 
matter of a special reference from the 
Bahama Islands (1893) AC 138). A man 
in the Bahama Islands; in a letter 
published in: a cdloniall newspaper criti- 


cised: the Chief. justice of the Colony- 


ib an _ extremely ill-chosen language 
which ~ was: sarcastie and pungent. 
There was:'a‘ veiled insinuation that he 
was: am incompetent judge and a‘ shirker 
of work and! the writer suggested in a 
way that it would be a providential 
thing, if he were to: die. A strong Board 
Constituting of 11 -members reported 
that the letter complained of, though ‘it 
might have been made the subject of 
Proceedings for libel, was not, in the 
circumstances, ealeulated to obstruct or 
interfere with the -course of justice or 
the due admiristration of the law and 
therefore did. not., constitute a con- 
tempt. of court. The same principle was 
reiterated by Lord Atkin in the case 
of Devi Prashad v. King Emperor (70 
Ind App 216): (AIR 1943 PC 202) 
. referred. to above. It was followed 
and approved of by the High Court 


« of Australia. in king v. Nicholls ((1911) 


12. Com. LR, 280), and has. been accepted 
as. sound.. by: this Court in Reddy v. 
The State. of: Madras .((1952) SCR -425): 
(AIR 1952 SC 149). The position there- 
fore is that a defamatory attack on a 
judge : may be a. libel so far as the 
judge: is. concerned. and it would be 
open. tœ him. to proceed against the 
libeller in a proper action if he -so 
chooses.. If, however, the publication of 
the disparaging statement is calculated 
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to iinterfere with the due course of jus- 
fice or proper administration of law by, 
such court, it can be punished sum- 
marily as contempt, One is a wrong 
done to the judge personally while tha 
other is a wrong done to the public. 
It will be an injury to the public if -it 
tends to create an..apprehension in the 
minds of the people regarding the 
integrity, ability or, fairness of the 
judge or to deter actual and prospec- 
tive litigants from placing complete 
reliance upon the courts administra- 
tion of justice, or -if it is likely to 
cause embarrassment in the mind of 
the judge himself in the discharge of 
his judicial duties, It is well establish- 
ed that it is not necessary to prove 
affirmatively that there has been an 
actual -interference with the admin- 
Stration of justice by reason of such 
defamatory statement; it is interference 
with the proper administration of law.” 


(Mr. Mookerjee J. in In re: Motilal 
Ghosh (LR 45 Cal 269 at 283): (AIR 
1918 Cal 988 at p 994). 


45. There is no doubt that con- 
dign and quick punishment : ‘for seanda- 
lising publication has been awarded by. 
this Court, (Vide C. K. Daphtary, v. 
0. FP. - Gupta (1971) Sup SCR 76 at 
92-93): (AIR 1971 SC 1132 at pp 
1141-42). 


46. Another one is Shri Baradakanta 
Mishra v..-The Registrar of Orissa High 
Court, .(1974)1 SCC 374: (AIR. 1974 SC - 
710). Tn the latter case, I had occasion 
root principles of 
Indian Contempt jurisprudence . and I 


‘summed .up thus, (at p 733 Para 80 
of AIR) 
“Judges ‘and Courts have diverse 


duties. But. functionally,. historically and 
jurisprudentially, the value which is 
clear to the community and the function 
which deserves to be cordoned off from 
public molestation is judicial. Vicious 
criticism of personal and administrative 
acts of Judges may indirectly mar 
their. image and weaken the confidence 
of the public in the judiciary -but the 
countervailing good, not merely of 
free speech but also of greater faith 
generated by. exposure to the actinic 
light -of bona fide, even if marginally. 
over-zealous, criticism cannot be` over- 
looked. Justice is. no cloistered virtue”. 


* * 3 * ¥ x .* 


(at p. 735 Para 89 -of AIR) 
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“The court. being the guardian’ on 
people’s rights, it has-been- held rê- 
peatedly that the contempt jurisdiction 
Should be exercised “with scrupulous 
care and only when the case is clear 
and beyond reasonable doubt’.” 


47. I relied on‘ an observation made 
by Justice Gajendragadkar, C, J, in 
Special Reference No. 1 of 1964 (re- 
ported in’ AIR 1965 SC 1745) and pro- 
ceeded to state the key to the jurisdi- 
ction : (at p, 791 Para 90 of AIR): 

“We ought never to forget that the 
power to punish for contempt, large as 
it is, must always be exercised cauti- 
ously, wisely, and with circumspec- 
tion. Frequent or indiscriminate use 
of this power. in anger or irritation 
would not help to sustain the dignity 
or, status of the court, but may some- 
times „after it adversely, Wise Judges 
-hever forget that the best. way ic 
sustain the dignity . and status of 
their office is to deserve respect front 
the public at large by the quality of 
their judgments, the fearlessness, fair- 
ness and objectivity of their approach 
and by the restraint, dignity and 
decorum which ne Shee in their 
judicial . conduct”, | 


If judges. decay the ane power 
will not save them and so the -` other 
side of the coin is that ‘ Judges, like 
Caesar’s wife, must be above suspicion. 
To wind up, the key word is. “justice” 
not “judge”; the key note thought is. 
unobstructed public . justice, mot the 
self defence of a judge; the: corner- 
stone of the contempt. law is. the accom- 
modation of two constitutional values 
the right of free speech and the righé 
to independent justice, The ignitiox 
of contempt action should be substan- 
tial and. mala fide interference wit 
fearless judicial action, not- fair com- 
ment or trivial reflections on the judi- 
cial process and personnel”. 

48. Indeed, I am, convinced that 
democratie institutions, including the 
Court. system and judges, must suffer 
criticism and benefit from: it. Th 
approach has been emphasised by :mea 
in that case (at p. .734 Para 86): 

“Even so, if Judges have frailties 
~- after ali’ they are- human — they 
need to. be ‘corrected by independer? 
criticism: "If the judicature ‘has seriovs 
‘shértcomings' which ‘ demarid- systems 
correction ~ through ‘: socially-oriente” 
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Teform initiated’. through ‘constructive 
eriticism;. -the -contempt . power should 
not be an ‘interdict, All this, far from 
undermining . the. confidence’ of ithe 
public in Courts, enhances it and, in 
the last analysis, cannot ibe repressed 
by ` indiscriminate resort to contempt 
power, Even bodies like the ‘Law 
Commission or the Law Institute: and 
researchers, legal .and sociological, »may 
run ‘contempt’ ‘risks ‘because their pro- 


involves un- 
pleasant criticism of judges, judicial 
processes and the system itself and 


thus hover perilously around the peri- 
phery of the law if widely construed. 
Creative legal journalism and activist- 
statesmanship for judicial- reform can- 
not be jeopardised by an undefined ap- 
prehension of eontempt action.” 

49. American legal. history ‘has iles- 

sons for us but when national condi- 
tions vary adaptation, not ‘imitation, . is 
the creative’ alternative, to avoid ibreak- 
down on the rock of real life.. New 
York is’ not New ‘Delhi and ‘New 
York ‘Times deals with different 
customers from the ‘Times of India. 
The law of - contempet fluidly 
flows into the mould of life. ‘This 
fact once- noted, ‘there äs ‘instructive 
thought in the American cases, : 
- §0.. Their. lofty “approach, grounded 
on constitutional ‘values, ‘has an . ap- 
peal for us. The issue is ‘one of ‘the 
gravest moment for freë. peoples and 
to choose ‘between ‘the cherished basics 
of free expression and fair hearing is a 
trying task. For. a free press ‘it may 
be argued, as did the U. SS. judges: 

“What is at stake here is a societal 
function of the First Amendment jin 
preserving free -public discussion of 
governmental affairs......... (P)ublic de- 
bate must not only be wnfettered; it . 
must also be informed. For. that weason 
this Court has -repeatedly stated that 
First Amendment concerns encompass 
the. receipt “of information. and ideas 
as well as the right of free expression 
.An ‘informed public .depends 
on accurate and effective reporting by 
the news media No individual can 
‘obtain. for himself ‘the information 
needed for the intelligent ‘discharge ‘of 
his political: ‘responsibilities. For- most 
citizens ‘the: prospect of personal farni- 
liarity - with .. newsworthy everits ñs 
hopelessly. ‘unrealistic, - In seeking- ‘out 
the news the -press eee -acts’ “as 


Sisdoccesss 
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an agent of the public at large. It is 
the means by which the people receive 
that free flow of information and 
ideas essential to intelligent self-gov- 
ernment. By enabling the. public to 
assert meaningful control over the poli- 
tical process, the press performs a 
crucial function in effecting the socie- 
tal purpose of the First Amendment. 
That function is recognized by. speci- 
fic reference to the press in the text 
of the Amendment and by the prece- 
dents of this Court, Ff 

The argument further asserts that a 
curtailment of press freedom is a seri- 
ous matter. If they can be justified 
at all, it must be.in terms of some 
serious substantive evil which they are 
designed to avert, The substantive 
evil here sought to be averted has 
been variously described below.. It ap- 
pears to be. double disrespect for the 
judiciary; and disorderly and unfair 
administration of justice. The assump- 
tion that respect for the judiciary can 
be won by shielding judges from pub- 
lished criticism wrongly appraises the 
character of American public opinion. 
For it is a prized American privilege 
to speak one’s mind, although not al- 
ways with perfect good taste, on all 
public institutions. And an enforced 
silence, however limited, solely in the 
name of preserving the dignity of the 
bench, would probably engender re- 
sentment, suspicion, and contempt much 
more than it would enhance respect,” 


51. We may glance at the vigorous 
dissent of Mr. Justice Frankfurter to 
this reasoning in Bridges v. California 
((1941) 314 US 252 at 279, 283, 284): 

“Our whole history repels the view 
that it is an exercise of one of the 
civil liberties secured by the Bill of 
Rights for a leader of a large follow- 
ing or for a powerful metropolitan 
newspaper to attempt to overawe a 
judge in the matter. immediately pend- 
ing before him. The view of the 
majority deprives California of . means 
for securing to its citizens justice ac- 
cording to law — means which, since 
the Union was founded, have been the 
possession, hitherto unchallenged, of all 
the States, This sudden break with the 
uninterrupted course of constitutional 
history has no constitutional warrant. 
To find justification. for. such depriva- 
tion of the. historic. powers .-of the 


not even 
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States is to misconceive- the idea ..of 
freedom of thought and speech - as 
guaranteed by the Constitution...... 9 

A trial is not a “free trade in ideas” 
nor is the best test of truth in a 
courtroom “the power of the thought 
to get itself accepted in the competi- 
tion of the market” ......... A court is 
a forum with strictly defined limits 
for discussion. It is circumscribed in - 
the range of its inquiry and in its 
methods by the Constitution, by laws, 
and by age-old traditions. Its judges 
are restrained in their freedom of ex- 
pression by historic compulsions rest- 
ing on no other officials of govern- 
ment. They are so circumscribed pre- 
cisely because judges have in their 
keeping the enforcement of rights and 
the protection of liberties which, ac- 
cording to the wisdom of the ages, 
can only be enforced and protected by 
Observing such methods and traditions, 
The Fourteenth Amendment 
does not forbid a State to continue 
the historic process of prohibiting ex- 
pressions calculated to subvert a spe- 
cific exercise of judicial power. So to 
assure the impartial accomplishment of 
justice is not an abridgment of free- 
dom of speech or freedom of the press 
as these phases of liberty have hereto- 
fore been conceived even by the stou- 
test liberatarians, In fact, these’ liber- 
ties themselves depend upon an un- 
trammelled judiciary whose passions are 
unconsciously aroused and 
whose minds are not distorted by 


‘extra-judicial considerations, : 


Of course freedom of speech and ‘of 
the press are essential to the enligtit- 
enment of a free people and in re- 
straining those who wield power. . Par- 
ticularly should this freedom ‘be em- 
ployed in. comment upon the work of 
courts, who are without many influ- 
ences ordinarily making for humor: and 
humility, twin antidotes to the corro- 
sion of power. But the Bill of Rights 
is not self-destructive. Freedom of. ex- 
pression can hardly carry implications 
that nullify the guarantees of impar- 
tial trials. And since courts are : the 
ultimate resorts for vindicating the 
Bill of Rights, a State- may surely 
authorize appropriate historic means ta 
assure that the process for such vin- 


. dication be not wrenched from its na- 
tional- tracks into the- more primitive 
. melee, of passion and. pressure... The 
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need is- great that courts be criticized, 


but just as great that they be allov-_ 


ed to do their duty.” - 


‘52. The representative thinking cn 
the subject is neatly summed up ty 
John R. Brown, Chief Judge: 

"Thus does Alexander again com- 
front the Gordian Knot. For our his- 
tory demands that breaches of tke 
unqualified commands of the First Am- 
endment cannot be tolerated and frez- 
dom of the press must be given tke 
broadest scope that a _liberty-loving 
people can allow............ On the oth=r 
hand, our fundamental concepts of a3- 
solute fairness in trials dictate that 
the environment within which justice 
is administered must, be maintained 
unpolluted by the potential infamo.is 
notoriety and biased predilections 
which a completely unfettered but 
omnipresent press can. irrevocably en- 
gender in an age of the mass media...” 


53. It is apparent from this log 
discussion that the future of Fre 
Press and of Fair Justice desiderates a 
juristic socio-political national deba-a, 
not ex cathedra admonitions from tne 
Bench or assertions from the Bar, We 
must evolve a know-how for the œ- 
existence of free speech and free jus- 
tice in tune with the Preamble and 
Art. 19. Scurrilous attacks on judges 
or on parties to pending cases foul 
the course of justice. Mischievoas 
half-truths, brazen untruths and viru- 
lent publicity by partisan media, po.i- 
tical organs and spokesmen for vest=d 

. interests can be traumatic to the cause 
of social justice, 


54. In an area of competing social 
values absolutist approaches are sure 
to err. And yet benign neglect of 
courts to arrest injurious publicity 
may be misread as impotence acd 
timely affirmative action may sten 
the rot: Sheppard v. Maxweil, 
(1966) 384 US 333 is an` American 
- ease in point. Remember, a ‘free’ press 
is often a monopoly press and kas 
been made gargantuan’ by modern 
technology. Of course, we must also 
remember, courts work in public aad 
publishing their proceedings fairly can- 
not be taboo. Please remember, fur- 
ther, that these who cry ‘wolf’ agairst 
Contempt Power are more -often the 
Proprietariat, not thé Proletariat, with 
. exceptions -which prove the rule, ' 
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55. Prejudicial publicity, indulged “in 
by a ‘free’ press owing no institutional 
responsibility or publie accountability, 
cannot be all that ` good, especially 
when judges are personally vilified as- 
sured that the ‘robes’ traditionally, and 
for good reasons, do not and should 
not wrestle with calumniating colum- 
nists or yellow journalists. Likewise, 
a litigant or judge, run down by 
powerful vested interests wearing the 
mask of mass media owned by them or 
hiring the pen of arch spokesmen ‘of 
political or economic reactionaries, can- 
not run riot, raising the alarm that 
free speech is in peril and get away 
with it. Heroism on the face may 
often be villainy at heart and the 
law cannot retreat from its justice- 
function scared’ by slogans. Balancing 
of values is difficult, delicate but in- 
dispensable. Neither the Press nor the 
courts’ are above the People. Other- 
wise, even gutter talk or, to bor- 
row the phraseology of justice Ste-- 
vens in (Nebraska Press Association 
v. Stuarts (1976) 96 Sup Ct 2791) 
shabby, intrusive or perversely moti- 


-vated media practices, may be digni- 


fied as free press and given protective 
constitutional status, leaving the citi- 
zen litigant demoralised and citizen 
judge powerless, panicked by the bal- 
lyhoo of Press restraint. 

'56. The Court is not an inert ab- 
straction; it is people in judicial 
power. And when drawing up stan- 
dards for Press freedom and restraint, 
as an ‘interface’ with -an unafraid 
court, we must not forget that in our 
constitutional scheme the most funda- 
mental of all freedoms is the free 
quest for justice by the small man. 
‘When beggars die, there are comets 
seen’ and ‘when. the bull elephants 
fight the grass is trampled’. The con- 
tempt sanction, once frozen by the 
high and mighty press campaign, the 
sufferer, in the long run, is the small 
Indian who seeks social transformation 
through a fearless judicial process. So- 


cial justice is at stake if foul press 
unlimited were to reign. As Justice 
Frankfurter stated, may be ‘judges as 


persons, ‘or courts as institutions, are 
entitled to no greater. immunity from 
criticism: than. other persons or institu- 
tions’ ‘(a question I desist from’ decid- - 
ing -here), but when ‘comment dark- ` 
“ens into coercive imputation or’ cal- 
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culated. falsehood, threats to impartial 
adjudication subtly creeps, -Not be- 
cause judges lack firmness nor that the 
dignity of the bench demands enhanc- 
ed respect by enforced silence, as Jus- 
tice Black observed -in the Los Ange- 
les Times case. ((1941) 314 US 263 et al) 
but because the course of justice may 
be distorted by hostile attribution, Said 
Justice Jackson in - Craig v, Harney 
((1946) 331 US 367): 


“I do not know whether 3 is the 


view of the Court that a Judge 
must -be thickskinned or just thick- 
headed; but nothing in my experience 


or observation confirms the idea that 
he is insensitive 
does not prefer good to iil report ` of 
his work? ` And if fame — a good 
public name =~ -is, as Milton said, the 
“last infirmity of- noble mind,” it is 
frequently the first infirmity of a me- 
diocre’ one’. ` 

I do not dogmatise but - indicate the 
perils’ Of course; the evil must ‘be 
substantive and substantial, not chime- 
rical or peripheral. 

57; A concluding note. I have 
launched ' on this long; inconclusive 
essay in contempt jurisprudence bear- 
ing on scandalizing the ‘Judges qua 
Judges, aware ` that’ not high falutin 
rhetoric but hard-headed’ realism; i- 
umined by constitutional “values, must 
set the limit and interpret the statute. It 
isadisturbing development in our coun- 
try that the media and some men ` in 
the trade of traducement are : escalat- 
ingly scandalizing Judges. with flippant 
or motivated write-ups wearing a pro 
bono publico veil and mood of provo- 
cative mock-challerige. The court shall 
mot meditate nor hesitate but shall do 
stern justice to such. ‘professional’ 
j{contemners, not shrink because they 
are scurrilous, influential or incorrigi- 
ble. Even so, to be gentle is to be 
just and the quality of mercy is’ not 
strained. So, it is that a benign ne- 
glect, not . judicial -genuflexion, is often 
the prescription, and -to inhibit thapha- 
zardness or injustice it -is- necessary 
that the Bar and :the Press ‘evolvea 
dignified.: consensus: on the canons . of 
ethics. in. this .area,. with due regard. -to 
the Constitution. and. the Jaws, so that 
the Bench may give it a- close. 
and draw the objective line of! action. 
The process of arriving at these “norms 
by those mighty: forces:.who infiuence 


: In re S, -Mulgaokar (Kailasam J.) 


to ‘publicity. Who ` 


-look ` 


A. I. “Re 


publie opinion, cannot be ‘delayed -and 
until then the law laid down in prece- 
dents of this court. will go into action 
when judge-baiting is indulged in by 
masked men or media might. Freedom 
is what Freedom does and Justice 
fails when Judges quail. For sure my 
plea is not for judicial pachydermy, 
but for dignified detachment which ig- 
nores ‘ill-informed | criticism in its to- 
lerent’ stride, but strikes when.» offen- 
sive’ excesses are established, Frankly, 
all these are hypothetical 
no specific ‘reference to, the present 
case. These obiter dicta. are intended’ 
to indicate the pros and cons, not. to 
pontificate on the precise limits 
for exercise. of contempt power 
and to emphasize what Chief Justice 
Warren Burger mentioned in Nebraska 
Press ` Association ((1976) . 96 SC af 
2803) as’ ‘something in the nature of a 
fiduciary duty’ of the: press to, act res- 


ponsibly; and I may‘ add, ` respect 
An Afterword. 


58. An’ afterword has become neces- 
sitous becduse the learned Chief Jus- 
tice has, in' his reasons, made somé 
critical “observations ón men and ‘mat- 
ters based on his rich experience, high 
responsibility and urge to right wrongs. 
While -respecting his feeling of hurt 
end attempt to set the record straight 
regarding his prior judgment dnd let- 
ters on- canons ‘of judicial ethics, I de- 
sist ‘from comments on the author or 
the article, including ‘its’ correctness 
end--propriety, for fear that an inde- 
ible word, writ inéautiously, may fes- 
ter into an incurable wound. I am in 
no mood to pronounce. on these şub- 
jects or to judge these generalities, 
Many. an arrow at random sent hits a 
mark the archer. never meant, and ex 
cathedra generalisations run the gene- 
tic risk of noetic imperfections. . The 
Almighty does not share His omni- 
science with the Juđiciary. 

_ KAILASAM, Ju-- 59. I had the bene= 
ft of reading the. Judgments proposed 
to Þe. delivered . by. My Lord ` the 
Chief Justice “and Justice. - Krishna 
a Ag 

sI wala ‘have: been ENET 
oa stating . that, in. my view; on tak- 
ing into::aceount the facts. and cir- 
cumstances of the case this. is.. nota 
t, case to be proceeded “with under 
the Contempt:.of Courts... Act,-. 1971, 


f 


and have.. 


1978 


But. now it. has become necessary ‘fr 
me. to state whether I agree with tae 
judgments to be delivered. 


. 61. ‘My ‘learned Brother Tustiee 
Krishna Iyer in his. \conchuding: noze 
has expressed that he had launched Sn 
this long inconclusive essay which r= 
lates to _hypothetical, questions .:and: has 
no specific. reference.. to the “present 
case, The Judgment which he. himself 
characterises as obiter. dicta may.. be 
left alone` without any comments. ` 

62. When the matter was. taken =p 
in the Court on 27th January, 19%, 
the contempt ‘proceedings were. dropped 
without calling ‘upon the learned coun- 
sel who was appearing for the res- 
pondent in response fo | the note, 
Without hearing the partiés concern=d, 
it is not right and proper to make aay 
comments about the facts’‘of the cae, 
In this view I refrain from referring 
to’ the publication in “The Indian Ek- 
press” or about the article in the 
newspaper by Shri A G. Noorani, ` 

63: Contempt proceedings will stand 
ect 

ORDER - We og 

' 64, For reasons ` to be given. later, 

we ae ae the ` ‘procéedings., ‘ 
: ‘Order ` ‘accordingly. 
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“Civil Appeal “Nos, 2047 (NCS) cad 
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(A) Constitution of India, Arts. .14, 16 
e— Bifurcation of State Judicial Service 
into two wings. i.e. Civil and Criminal — 
Separate Rules: geverning recruitment 


e(Note: The Judgments are printed in 
the order ‘in’ which they “are given in 
‘ the certified: copy.—Ed,) 
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and conditions of service — Bifurcation 
and the. Rules, if violate Arts. 14 and 


.. 16. 1974 Lab IC 1170 (Ker) Reversed. ` 


`The ‘State. of Kerala ` ‘comprising “the 
Malabar area of the former Madras State 
and. the former . State ` of Travancore _ 
‘Cochin was formed under the States Re~ 
organisation Act, 1956 ° with effect from 
November 1, 1956, Prior to the forma- 
tion. of the new State: of Kerala, as far 
as the Travancore-Cochin area was con- 
cerned, there. were in opertion the Tra- 
vaneore-Cochin Judicial Service Recruit- 
ment of Munsiffs Rules 1953, which had 


- been issued under: ‘Arts. 234- and 238 of 


the Constitution. These Rules did not 
specify. Magistrates either as a feeder 
category or. a category for recruitment, 
As a result of the formation of the new 
State of Kerala steps in-the direction of 
integration of; Judicial personnel and 
posts obtaining.in the Malabar area of 
the former State of Madras and the State 
of Travancore-Cochin were required to 
be taken and several instructions, orders 
and rules were required to -be issued 
from. timeto time. On or’ about Fe- | 
bruary 12, 1973, in consultation with the 
Kerala High Court, the State of Kerala 
decided to have a scheme to bifurcate 
and constitute: two‘ separate - wings for 
the Civil and Criminal ‘Judiciary ` res- 
pectively in the State. The two services 
were designated as Kerala Civil Judicial 
Service and ‘Kerala Criminal Judicial 
service, and the Rules for the said two 
new services were issued separately. The ` 
Govt. Order dated: 12-2-1973 (Ext. P. 1) 
contained the aforesaid decision and as 
per para 3 (i) thereof option was allow- 
ed to all Civil Judicial Officers’ originally 
borne- on the. Magistracy to go over to 
the Criminal Wing. “The partial imple- 
mentation of the Scheme was recorded 
in Govt. order dated - 18-9-1973 (Ext, 
P. 2). 
called the Kerala Civil Judicial Service 
Rules, 1973 and. the. Kerala. Criminal 
Judicial Service, Rules,-.1973 (Ann. III 
& IV). A was appointed as Munsifi . in 
the Kerala Judicial Service on 10-6-1958 
and was confirmed in that post on, 1-7- - 
1961. While ‘serving as’ Munsiff, he was 
posted as Sub Divisional Magistrate, and 
was for some time put in full additional 
charge of the post of District Magistrate 
(Judicial), from: 16-1-1963 to 31-1-1953. 
On 3-10-1968 he was, promoted as Sub 
Judge in which post he was subsequent- 
ly confirmed. -In writ “petition, A chal- 


-lenged the scheme - of bifurcation on 


ground of hostile discrimination, Accord~ 


€ 


The two new sets of Rules. wera ` 
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ing to the High Court the cumulative 
effect of the material on record was 
that a complete integrated Judicial Ser- 
vice for the State could be said to have 
had come into existence. A’s petition was 
allowed. On appeal to Supreme Court.. 
Per Majority (P. N. Singhal, J, Contra 
on finding of facts); 


Held: (1) it could not be inferred 
that there had come into existence a 
real and complete integrated Judicial 
Service in the entire State of Kerala in 
the sense that all the Magisterial posts 
on the Criminal Side (District Magis- 
trates and Sub Divisional Magistrates) 
had got integrated with those of Sub 
Judges and Munsiffs respectively on the 
Civil Side, Therefore, it was open 
to the State Government to bifurcate 
the service into two Wings— Civil and 
Criminal and to previde for a particular 
type of option specified therein and no 
violation of Arts. 14 and 16 was involv- 
ed. 1974 Lab IC 1170 (Ker) Reversed. 
AIR 1973 SC 1146 and AIR 1970 Ker 
165 (FB) Dist. (Paras 8, 9, 10) 


(2) that even assuming that there was 
a complete integrated judicial service 
prior to the bifurcation, since the Rules 
did not themselves provide for the op- 
tion, they were free from any blemish 
. of discrimination. So also in respect of 
the Govt. orders the complaint of hos- 
tile treatment was devoid of any sub- 
stance and therefore they do not violate 
Arts. 14 and 16. 1974 Lab IC 1170 (Ker), 
Reversed. (Paras 11, 23) 


- Anno: AIR Comm. on Constitution 
(2nd Edn.), Art. 14, N. 41A, Art. 16, 
N. 2A. 


(B) Constitution of India, Arts. 309, 
234 — Bifurcation of State Judicial Ser- 
vice into two wings i.e. Civil and Crimi- 
nal — Separate Rules governing recruit- 
ment and conditions of service — Fo- 
wers of State Government — Ambit of. 


It is open to the State Government to 
constitute as many cadres in any parti- 
cular service as it may choose according 
to the administrative convenience and 
expediency and, therefore, if in February 
1973, the State of Kerala thought of 
bifurcating its Judicial Service into two 


wings — Civil and Criminal—and further. 


thought of framing separate Statutory 
‘Rules , governing, 
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the -recruitment and. 


UALR. 


conditions of service of the incumbents 
of. each wing, no fault could be: found 
with any decision taken by it in. that 
behalf. (Paras 7, 26) 


Anno: AIR Comm. on Constitution 
S Edn.), Art. 309, N. 5, 6; Art. 234, 
5; a 


(C) Intepretation of Statutes — Two 
constructions possible — Rule of con- 
struction. 

Where two constructions are possible 
that one which leads to unconstitutiona- 
lity must be avoided and the other which 
tends to make provision constitutional 
should be adopted, even if straining of 
language is necessary. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1973 SC 1146:1973 Lab IC 791 
5, 10 
AIR 1970 Ker .165::1970 Lab IC 967 
(FB) 7, 10 
AIR 1962 SC 981:1962 Supp (2) SCR 
257 - 32 
AIR 1961 SC 392:1961 (2) SCR 120 32 
AIR 1958 SC 538: 1959 SCR 279 32 


Mr. L. N. Sinha, Sr. Advocate (Mr, 
K. M. K, Nair, Advocate with him), (in 
C. A. No 2047 of 1974) and Mr. T. S. 
Krishna Moorthy Iyer, Sr. Advocate (Mr.- 
N. Sudhakaran, Advocate and Mrs. V. D, 
Khanna, Advocate with him) (in C. A. 
No. 2048 of 1974), for Appellants; Mr, 
T. C. Raghavan, Sr. Advocate (Mr. P, 
Keshava Pillai, Advocate with him), for 
Respondents in both the Appeals, .. 


vV. D. TULZAPURKAR, J. (for hime 
self and on behalf of M. H. Beg, C. J., 
P. N. Bhagwati, V. R. Krishna Iyer, S. 
Murtaza Fazal Ali and Jaswant Singh, 
JJ. (Majority view):— These two ap- 
peals. by special leave — one by the 
State of Kerala (Original Respondent 
No. 1) and the other by M/s. K. Suku- 
maran Nair and O. J. Antony (Original. 
Respondents Nos. 3. ard 4, being Judicial 
Officers on the Criminal Side) — are 
directed. against the judgment and order 
of the Kerala High Court of February 
8, 1974 in O. P. (Writ Petn.) No. 3639 
of 1973: (1974 Lab IC 1170) (Ker), 
whereby the High Court quashed. two 
Government Orders. dated February 12, 
1973 and September. 18,..1973 (being 
Exhs. Pl.and P2) bifurcating the Judi- 
cial Service of the Kerala State into. two 
‘Wings. — Civil and Criminal — and the 
two sets. of Statutory ‘Rules, the Kerala., 


Í Çivil Judicial Service Rules. 1973. and the. 


-19794 


Kerala . Criminal Judicial Service Ruls 
1973 (being Annexures -III and IV to the 
additional counter-affidavit of the Staz 
dated November 26, 1973) framed fer 
the two Wings of the Judicial Service 
thus formed, as being violative of Arts, 
14 and 16 of the Constitution. 

2. The challenge to the constitutional 
validity of the two Government Ordess 
Exhs. P1 and P2 and the two sets xf 
Rules Annexures III and IV mentioned 
above arose at the instance of Ski 
M. K. Krishnan Nair (Original Per- 
tioner, being a Judicial Officer on tze 
Civil Side) in these circumstances: Tze 
original petitioner was appointed as 
Munsiff in the Kerala Judicial Service 
on June 10, 1958 and was confirmed in 
that post on July 1, 1961. While serw- 
ing as Munsiff, he was posted as S=b 
Divisional Magistrate, Alwaye, and was 
for some time put in full additioral 
charge of the post of District Magistrece 
(Judicial), Ernakulam, from January 15, 
1963 to January 31, 1963. He was then 
transferred and posted as Munsiff, Vai- 
kom, and on October 3, 1968 was pro- 
moted as Sub Judge in which post he 
was subsequently confirmed. At the 
material time when the scheme. of biftz- 
cation of the Kerala Judicial Service in- 
to two Wings— Civil Wing and Crimiral 
Wing— was sought to be put into of- 
ration, he hac been transferred and was 
posted as Land Reforms Appellate Aut 3- 
rity at Kozhikode. The petitioner’s cese 
was that prior to February 12, 1973, as 
a result of several Government Orders, 
Statutory Directions and Rules issued 
under Arts. 234 and 237 of the Cons- 
tution from time to time, the posts 5f 
District Magistrates, and Sub Divisional 
Magistrates on the Criminal Side had 
been integrated with those of Sub Judg2s 
and Munsiffs on the Civil side respecti- 
vely and a complete integrated Kerala 
State Judicial Service had come iro 
existence but on or about February i2, 
1973, in consultation with the Kerala 
High Court, the State of Kerala decd- 
ed to have a scheme to bifurcate and 


constitute two separate: wings for the. 


Civil and Criminal Judiciary respectiveiy 
in the State, the former consisting f 
Sub Judges and Munsiffs and the latrar 
consisting of the District. Magistra-as 
(Judicial), Sub Divisional Magistrates, 
Additional First Class Magistrates and 
Sub Magistrates, that the.two servie2s 
should be designated as Kerala Civil 


Judicial Service and Kerala Criminal, 
Judicial Service; and- that Rules : for thes 
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said two hew services ‘would: be issued 
separately. This decision of the State 
Government is to be found in Goverm 
ment Order MS 24/73 Home dated Fe- 
bruary 12, 1973, at Exh. P1. For imple- 
menting the aforesaid scheme of bifur- 
cating the Judiciary into two wings, the 
G. O. at Exh, P-1 also contains certain 


, directions in para. 3 thereof, namely—(a) 


that option will be allowed to all Civil 
Judicial Officers originally borne on the 
Magistracy, irrespective of whether or 
not, they have been confirmed as full 
members in the Kerala State Judicial 
Service to go over to the Criminal Wing 
(para 3 (i)); (b) that those who opt to the 
Criminal Wing and whose options would 
be accepted by the Government, will be 
given posting in the new Criminal Judi- 
cial Service only to the posts they would 
have held on the basis of their original 
rank in the Magistracy and not with re- 
ference to their present position in the 
State Judicial Service (para 3 (i); (9 
that all the posts of Sub Divisional 
Magistrates will be released for mem- 
bers of the new Criminal Judicial Ser- 
vice and the present incumbents in the 
posts of Sub Divisional Magistrates will 
accordingly be posted back as Munsiffs, 

with the implementation of the scheme 
(para. 3 (iii)); (d) that persons who have 
been appointed as District Magistrates on. 
or before the date of implementation of 
the scheme will be allowed to continue 
as such, retaining their membership in 
the Civil Judiciary, till they are appoint- 
ed to the Higher Judicial Service or re- 
tire from Service (Para 3 (iv)); (e) that 
if the number of officers who opt to the 
Criminal Wing happens to be in excess 
of the number of Posts available for ac- 
commodating them in the Criminal Judi- 
cial Service, such officers found in ex- 
cess will .be retained in the Civil Judi- 
ciary for eventual absorption in the Cri- 
minal Judiciary as and when vacancies 
arise, consistent with their original 
seniority in the Criminal Wing (para- 
graph 3 (v)); and (f) that the options once 
exercised shall be final (para 3 (vi)). Two 
months period from the date of the 
Order- was allowed for the officers to 
exercise their option. According to the 
petitioner by way of implementing the 
aforesaid scheme 15 officers exercised 
their option to go over to the Criminal 

Wing but the option of one Smt. P. 
Komalavally, : not ` being ‘unconditional, 

was not accepted while the options of all 
the remaining 14 were’ accepted, In ac- 
cordance with para. 3--(iii) of xt) P31 all- 


350 S:C, [Prs. 2-4] ` 
the posts of Sub Divisional. Magistrates 


were released for the members of the 


. Criminal :Judiciary and in : accordance 
with. para. -2-.(7) as the-.number! of ofi- 
cers whose options. were accepted was 


. ¥4 and - only & posts: of' Sub. Divisional 


Magistrates. were. released and became 
available. immediately, 
five. officers out of the 14 were retained 
in. thei: posts in :the Civil Judiciary for 
their eventual absorption in the Criminal 
Judiciary as and when vacancies would 
arise consistent. with their original ‘senio~ 
tity in. the Criminal. Wing. This ‘partial 
implementation of the scheme has ‘been 
_recorded in. the G: ©.:Ms:. 157/73/Home 
dated. September: 18, 1973 at: Exh. P-2. As 
’ was. decided: in G. O. dated February 12, 
1973 (Exh. P-1), the two new sets.. of 
Rules. called the Kerala -Civil Judicial 
. Service Rules, 1973. ang. the Kerala Cri 
minal Judicial Service Rules, 1973 (being 
-Annexures. JIL and IV respectively to the 
counter-affidavit. of. the . State dated 
November 26, 1973) governing the cn- 
` stitution, recrutmient,. qualifications, pro- 


bation,, tests; pasting ‘and transfers of the - 


ineimbents in sach -of the two services 
came to.be framed in due course ‘and 
- these . Rules were brought into foree with 
effect from September 18; 1973. 


es By a letter da March 28, 1973 
“the. ‘petitioner . -was required . to. forward 


his, aption. in. terms of the aforesaid 
scheme, but since under. para 3:(i) of 


Exh. P-1 he was not eligible to exercise 
the option, as he was not “originally 
borne om the Magistracy”, -he “sent: a 
Teply stating that. “the question. of option 
does, not. arise” in.. his. .case... But accord- 
ing to him, several of his. juniors in 
Judicial... Services; - who. .:were.: originally 
recruited, im the . Magisterial - service, 
opted to- the Criminal. Wing, -to their ad- 
` vantage of being-:-poste& as _ District 
Magistrate. (Judicial) and he had been 
denied that opportunity because - the 
option contemplated ‘by the:. scheme. of 
bifurcation. has been confined: or re- 
stricted: to. only those. Civil: Judicial ‘Offi: 
cers “originally :- borne on the Magis- 
tracy”: and, „therefore .- the. scheme,- of 
bifurcation, with; such. restricted. option 
' suffers. from, the vice of hostile discri- 
mination. against , Judicial. Officers: like 
him. who. were initially . -recruited on 
the’ Civil Side The petitioner ` raised 
a two-fold contention by. way of .chal- 
lengine the constitutional validity - of 
the scheme of bifurcation as contained 
in. Ext. P*1,. the partial- implementation 
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the.. seniormost 
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thereof. as recorded ‘in Exh. P-2 and the . 
two. sets of Rules framed for the two 
Wings of the Judicial Service formed 
Pursuant to the’ scheme, In. the. first 
place;.:aceording to him, prior-to.- the in- 
troduction of the. aforesaid - scheme of 
bifurcation .there had come: into exist- 
ence one. integrated Judicial Service for | 


. the State .of Kerala as a result of seve- 


Tal Government Orders, Statutory Direc- 
tions, and Rules issued under Arts. :234 
and 237 of the Constitution from time to 
time, in..which posts of District Magis- 
trates and Sub Divisional ‘Magistrates had 
been integrated with those of Sub Judges 
and Munsiffs respectively and, therefore, 
after :such integration, to mark off all 
the Magisterial. posts alone and consti- 


‘tute them into a. separate category with 


@ separate’ avenue of promotion, leaving 
the officers and posts of Civil Judiciary 
te carve out a different channel:of pro- 
motion was unjustified, discriminatory 
and , violative of, Arts. 14 and 16.of the 
Constitution. Secondly, . the scheme of 
bifurcation as contained in Exh. P-1, in 
so far as it ecnfined the option only: to 
Civil -Judicial , Officers “originally borne 
on the Magistracy”, was unconstitutional ` 
and. ‘discriminatory as. opportunity to- 
exercise similar. -option ..was ; denied to 

persons like him; who`were not origi- 

nally borne on the;Magistracy”: but were 


recruited under the- Travancore-Cochin 
`- Munsifts’ 


Recruitment Rules,’ 1953. It 
was contended that there was no. rational 
justification for confining the options 
only: to those who were. “originally borne 
on. the Magistracy” and that the whole 
scheme of bifurcation: had been seared 
to irrational classification and: the im- 
pugned Orders and the Rules resulting 


in the disintegration: of an. accion 


service deserved. to be: quashed. ~ 

ig, -On the other hand, on “péhäli of 
the. State of-Kerala and original- respon- 
dents “3 and 4 (being officers borne ori the 


_ Criminal ‘side) it was~ disputed that ‘there 


was. ‘any complete. -integration -of the 
posts of District Magistrates ‘: and‘ Sub 
‘Divisional ‘Magistrates’, with“ those of Sub 
Judges and Munsiffs on the Civil Side or 
that“ an integrated: Judicial: Service for 
the ‘State. had come into existence as 
contended by ‘the petitioner: It was 
pointed \out by the State of Kerala in 
fts counter-affidavit dated November 17, 
1973, that the former set of posts were 
not Civil Judicial posts ‘coming within 
the meaning of “Judicial Service” as de- 
fined’ in‘ Art. 236 (b} of thé’ Constitution 
and further that though under G. O. MS. 
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368/Home dated April 28, 1959, issued ty 
the Government of Kerala under Arti- 
ele 237 the provisions of Arts. 234 ard 
235 of the Constitution had:been mace 
applicable to all classes of- Judicial 
Magistrates with effect from May 1, 1955 
meaning thereby that all classes of Judi« 
tial Magistrates as regards their recruic 
ment, posting, promotion etc. had been 
brought under control of the High Court, 
no. specific provisions had, been made in 
the Rules fixing the qualifications ard 


method of appointment to the posts af . 


District Magistrates and Sub Divisional 
Magistrates and further there was ro 
provision, which required that only a 
Sub Judge shall be posted as a District 
Magistrate and that under R. 5 reed 
with R. 20 of the Kerala State Judici<l 
Services Rules (Special Rules), 1966, Sub 
Judges, as a matter of practice, used ŝo 
be posted as District Magistrates ard 
Munsiffs as Sub Divisional Magistrates 
but such postings did ‘not deprive them 
of their status as Sub Judges or Munsiifs 
in the Judicial Service.’ In other worés, 
it was contended that in the absence of a 
complete integrated “Judicial Service, 
there was no question of “disintegrating 
the service as a result’ of the’ schenee 
contained in Exh: P-1 ‘being put imo 
operation. It was further contended that 
the decision to bifurcate the Kerala State 
Judicial Service into two Wings—Civil 
Wing and Criminal Wing as per Exh. P-1 
was taken in consultation with tie 
High Court of Kerala in deference to the 
considered view of the High Court that 
experience showed that the erstwhile 
practice of posting Sub Judges as Di- 
trict - Magistrates and Munsiffs as Sub 
Divisional Magistrates ° meeded ‘a revision, 
first on the ground ‘that the persons 
working as Sub. Magistrates and AdG- 
tional First Class Magistrates will make 
better’ Sub Divisional Magistrates amd 
District Magistrates and, secondly, - en 
the ground that the practice- was bouwd 
to cause justifiable heart burning and dis- 
contentment among the members ‘of the 
Magisterial Service, for, it meant that <ll 
but a very. few Sub Divisional Magis- 
trates and Additional First Class Magis- 
trates would have to retire as such, with- 
out any chances of promotion, and that 
with . few... -chances of promotion, direct 
recruitment. from the Bar would be difi- 
cult and of peor quality.. The classifica- 
tion into two wings as contemplated ky 
the scheme. was thus a reasonable class= 
fication based on an intelligible differenta 


and the same had: reasonablè nexus ‘with 
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set “aside - the; . ;Government. 
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the object sought to be achieved; namely, 
to secure better administration of justice 
on the criminal side: Tt was further 
contended that the option specified in 
para 3 G) of Exh P-1 was to operate 


qua the existing Mecumbents in ‘service 


and not in. fature as was clear from the 
fact that the two ‘sets of ‘Statutory Rules 
{Annexures II and IV). did not and do 
not provide for any option ‘whatsoever 
and as such these Rules were in any 
event free from any blemish. 


5. After tracing the history -of the 
Statutory Rules and Government Orders, 
issued from time to time, relating to the 
separation of judiciary from executive 
and principally relying upon Instructions 
contained in G. O. MS 851/PUB/(ntegra~ 
tion) dated September 24, 1959, Rules 
made under Art. 234 as contained in 
G. O. MS 850 dated September 24, 1959, 
ad hoc Rules for absorption of T. C. Cri= 
minal Judicial Officers under Art. 234 
read with Art. 309’ dated February 2, 
1986 and’ the Kerala State Judicial Ser- 
vice Rules (Special Rules) dated October 
5, 1966, the High Court came to the con~ 
clusion that there was an integration of 
the posts of District Magistrates and Sub 
Divisional Magistrates with those of Sub 
Judges and Munsiffs and an absorption 
of the Magisterial posts into the Civil 
Judiciary and that, therefore, the singling 
out of certain posts from the integrated 
service for a separate avenue of promo- 
tion would be discriminatory. The High 
Court held that the Government Orders 
at Exhs, P-1 and P-2 by which two sepa~ 
rate wings, namely, _Civil and Criminal, 
were constituted in the Judiciary ‘of the 
State were invalid on two grounds: (a) 
that the separation into two wings and 
the carving out. of separate promotional 
avenues in the Magisterial section of the 
Judiciary,.which had ‚been integrated 
with and absorbed inte the Civil Judi- 
cial posts, was discriminatory’ and 
irrational: and (b). that Exhts. P-1 and 
P-2 which restricted ‘the exercise of 
option to get into the Criminal Judiciary 
only to officers borne on the Magistracy 
were discriminatory and hit by .Arti-« 
cles 14 and 16 of the Constitution. In 
coming to this conclusion the High Court 
placed, strong reliance on a decision af 
this Court in State of Mysore v. Krishna 
Murthy, AIR 1973 SC 1146." Accordingly, 
by its judgment and order dated Febru- 
ary. 8, 1974, the High Court quashed, and 
Orders . at 
Exhs, P=. dud Pi2-as also. the two'sets 
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of Statutory Rules, being Annexures III 
and IV- governing the recruitment: and 
conditions of service of the said two 
wings. It is this judgment and order of 
the High Court that has been challenged 


by State cf Kerala in Civil Appeal No.. 


2047 of 1974 ard by original respondents 
Nos. 3 and. 4 (being Judicial Officers on 
the Criminal Side) in Civil Appeal No. 
2048 of 1974. 


6. In support of the appeals, counsel 
Yor the appellants contended that the 
power of the State Government to bifur- 
cate its Judicial Services into two wings 
—Civil and Criminal—and to frame se- 
parate Statutory Rules governing the re- 
cruitment and conditions of service of 
the incumbents of each wing could never 
be disputed and as such the two sets of 
Rules beinz Annexures II and IV, espe- 
cially when neither contains any provi- 
sion for exercising any option by any 
Judicial Officer, could not be questioned 
under Arts. 14 and 16 of the Constitu- 
tion.. As regards the scheme of bifurca- 
tion of Kerala Judicial Service into two 
wings, Civil and Criminal, containing an 
option given to the officers’ “originally 
borne on the Magistracy” as envisaged in 
Exhs. P-1 and P-2, a two-fold contention 
was urged before us. In the first place, 
it was contended, particularly by coun- 
sel for the appellants in Civil Appeal No. 
2048 of 1974—counsel for the State of 
Kerala being slightly lukewarm in that 
behalf—that there had been no integra- 
tion of the posts of the Judicial Officers 
on the Criminal Side with those on the 
Civil Side in the State of Kerala at any 
time and that the material on which the 
original petitioner as well as the High 
Court have relied, does not indicate that 
there was any such integration between 
officers belonging to the two sides or 
that a complete integrated Judicial Ser- 
vice had come into existence in the State 
of Kerala prior to February 12, 1973, that 
Judicial Officers belonging to Civil Side 
as well as Criminal Side always consti- 
tuted separate cadres of service, and that, 
therefore, there having been no integra- 
tion between the two there could be no 
complaint about any hostile or- adverse 
treatment being meted out te one class 
of Officers as against the others in breach 
of either Art. 14 or Art.-16 of the Con- 
stitution; in other words neither Art. 14 
nor Art, 16 was attracted to the facts of 
the case at ‘all inasmuch as the Officers 
belonging ‘to the two wings never were 
nor -are ‘similarly situated or identically 

- circumstanced. Secondly, it was : con- 


r 


tended that even if it were assumed that 
a complete integrated Judicial Service 
had come into existence in the State of 
Kerala prior to February 12, 1973, the 
classification of Judicial Officers belong- 
ing to such integrated service into two 
categories or wings, namely, Civil Wing 
and Criminal Wing, was based on an 


. intelligible differentia and the same had 


reasonable. nexus with the object sought 
to be achieved by the scheme of bifur- 
cation and the Rules framed in further- 
ance of the scheme. It was pointed out 
that the justification for bifurcating the 
Judicial Service into two wings as also 
for confining the option to those Offi- 
cers who were originally borne on the 
Magistracy lay in the considered view of 
the High Court, which had been accept- 
ed by the State Government, that per- 
sons who have worked as Sub Magistrates 
and Additional First Class Magistrates 
will make better Sub Divisional Magis- 
trates and District Magistrate and that a 
contented, efficient Criminal Judiciary 
with attractive promotional chances was 
desirable and as such the bifurcation or 
classification under Exhs. P-1 and P-2 
was reasonable and not assailable under 
Art. 14 or Art. 16. As regards the 
option contained in Exh, P-1, Mr. Lal 
Narain Sinha, counsel for the State of 
Kerala, raised a further alternative con- 
tention that if the words “originally 
borne on the Magistracy” occurring in 
para. 3 (i) of Exh. P-1 were construed to 
mean that the option was intended . for 
the benefit of all those Officers who were 
borne on the Magistracy and worked as 
Magistrates at any time but before the 
scheme was put into operation (the ex- 
Pression ‘Originally’ meaning ‘before or 


. Prior to the scheme’), the hostile treat- 


ment as suggested would disappear, On 
the other hand, counsel on behalf of the 
original petitioner, who has been respon- 
dent No. 1 in both the appeals, supported 
the view taken by the High Court and 
pressed it for our acceptance. 


7. It was not and cannot be disputed 
that it is open to the State Government 
to constitute as many cadres in any parti-| : 
cular service as it may choose according 
to the administrative convenience andj" 
expediency and, therefore, if in February 
1973, the State’ of Kerala thought of 
bifurcating its Judicial Service into twol. 
wings—Civil -and Criminal—and further]. 
thought of framing separate Statutory 
Rules governing the -recruitment and! 


. conditioris of sérvice of the incumbents}. 


of:.each wing,.no fault could. be found 
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with any decision taken by it in that 
behalf, However, the gravamen of th2 
original petitioner’s complaint has been 
that an already integrated Judicial Ser- 
vice that had come into existence in the 
State of Kerala prior to February 1%, 
1973 as a result of several Gavernmer: 
Orders, Statutory Directions and Rules 
issued under Arts. 234 and 237 of the 
Constitution from time to time, has been 
disintegrated by the State under the two 
Government Orders dated February 13, 
1973 and September 18, 1973 at Exhs. P-1 
and P-2 respectively by putting all the 
Magisterial posts alone into one category 
for a separate avenue of promotion, 
leaving the Officers and posts of Civil 
Judiciary to carve out a different channel 
of promotion, which bifurcation or class_- 
fication would be irrational, discrimine- 
tory and violative of Arts. 14 and 16 of 
the Constituticn. The main’ thrust of 
the petitioner’s arguments has been that 
the singling out of certain posts (Magis- 
terial posts) from such integrated ser- 
vice for a separate avenue of promoticn 
is discriminatory. The argument of hos- 
tile or unfavourable treatment to off- 
cers and posts on the Civil Side of tra 
Judicial Service is based on the fact that 
the option to go’over to the Criminal 
wing as contained in para. 3 (i) of Exh- 
bit P-1 is confined or’ restricted to onky 
those officers who were “originally borr.2 
on the Magistracy”, The basic postulat2 

made by the petitioner while advancirz 
these criticisms against the Government 
Orders Exhs. P-1 and P-2 is that prior 
to February 12, 1973 a complete inte- 
grated Judicial Service had come into 
existence in the State of Kerala in which 
the posts of District Magistrates and Svo 
Divisional Magistrates on the Criminal 
Side had. been integrated with those af 
Sub Judges and Munsiffs on the Civil 
side respectively which postulate îs 
strenuously disputed ‘by the appellanzs 
before us. It is obvious that unless a 
complete integrated Judicial Service in 
the manner suggested by the petitioner 
had come into existence in the State af 
Kerala there would be no question ef 
invoking the concept of hostile discrimi- 
nation under Arts. 14 or 16 of the Cor- 
stitution, for, it is well settled that a 
question of denial of equal treatment or 
opportunity can arise only as between 
members of the same class. In other 
words, Art. 14 or Art. 16 will not tè 
attracted at all unless persons who are 


favourably ‘treated form part of the same 


class as those, who receive: unfavourab_32- 
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treatment.. Therefore, in our view, the 
principal question that arises for our de- 
termination in these appeals is whether, 
prior to the introduction of scheme of 
bifurcation as contained in Exhs. P-1 and 
P-2, as a result of several Government 
Orders, Statutory Directions and Rules, 
issued under Arts, 234 and 237 of the 
Constitution from time to time, . there 
had come into .existence one complete 
integrated Judicial Service in the State 
of Kerala or not? In other words, had 
there been an integration of the posts of 
District Magistrates and Sub Divisional 
Magistrates with those of Sub Judges 
and Munsiffs as contended by the origi-- 
nal petitioner? The conclusion of the 
High Court that the posts of District 
Magistrates and Sub Divisional Magis- 
trates had been integrated with those of 
the Sub Judges and Munsiffs in Kerala 
is based on the following material: (a) 
Instructions contained in G. O. MS 851/ 
PUC/(Integration) dated September 24, 
1959; (b) Rules under Art. .234 as con- 
tained in G. O. MS 850 dated September 
24, 1959; (c) Ad hoc Rules for absorption 
of T. C. Criminal Judicial Officers under 
Art. 234 read with Art. 309 dated Febru- 
ary 2, 1966 and (d) Kerala State Judi- 
cial Service Rules (Special Rules) dated 
October 5, 1966 and according to the 
High Court the cumulative effect of the 
said material was that a complete inte- 
grated Judicial Service for the State 
could be said to have had come into 
existence. The High Court derived sup- 
port for its said conclusion from a Full 
Bench decision of that very Court in 
P. S. Menon’s case, AIR 1970 Ker 165, 
where the Full Bench is said to have 
understood the 1959 Rules and the 1966 
Rules as being meant to absorb the per- 
sonnel occupying the posts of District 
Magistrates and Sub Divisional Magis- 
trates into Civil Judiciary by inducting 
them into that service. The question is 
whether on the aforesaid material an 
inference can. be drawn that there had 
come inte existence a real and complete 
integrated Judicial Service in the State 
of Kerala in the sense that the posts of 
District Magistrates and Sub Divisional 
Magistrates on the Criminal Side had 
got integrated with those of Sub Judges 
and Munsiffs on the Civil Side. 

8. At the out set it may be stated 
that the State of Kerala comprising the. 
Malabar area of the former Madras State 
and the former State of Travancore-Cochin 
was formed under the States Reorganisa- 
tion Act, 1956. with effect -from Nov.- 1, 
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1956. Prior .to such: formation. of the 
new State of Kerala steps for separat- 
ing the Criminal Judiciary from the ex- 
ecutive in deference to the- directive 
principle of State Policy contained in 
Art. 50 of the Constitution had already 
been taken in the State of Madras from 
April 1952 and Travancore-Cochin from 
May 1955, but we are not concerned in 
this case with the several steps so taken 
in that direction in the two States. It 
may also be ‘stated that prior to the 
formation of the new State of Kerala, 
as far as the Travancore-Cochin area was 
concerned, there were in operation the 
Travancore-Cochin Judicial Service Re- 
cruitment of Munsiffs Rules 1953, which 
had been issued under Arts. 234 and: 238 
of the Constitution.. Rule 2 whereof 
specified the qualifications for recruit- 
ment as Munsiffs, under which. the ori- 
ginal petitioner was recruited as a Mun- 
siff in June, 1958; it is not necessary to 
refer to these Rules in detail but it will 
be enough to notice that these Rules did 
not specify Magistrates either as.a feeder 
category or a category for recruitment. 
As a result of the formation of the new 
State of Kerala steps in the direction of 
integration of Judicial personnel and 
posts obtaining in the Malabar area of 
the former State ‘of Madras and- the 
State of Travancore-Cochin were re- 
quired to be taken and several instruc- 
tions, orders and rules in the matter of 
equation of posts based on functional 
parity with reference to nature, power 
and responsibility of the post, inter-se 
seniority, promotion. etc. were. required 
to be issued from time to time, but these, 
it must be observed, will have ta: be 
viewed in proper perspective and context 
of integration of services of the .two 
integrating units and that these had 
very little to do with the-type of integra- 
tion with which we are concerned in ‘the 
case, -namely, integration of all- the 
Magisterial posts on the Criminal: ‘Side 
with those on the Civil Side. With this 
background in mind we will now deal 
with the material.on the basis.of which 
the High Court has recorded its finding 
that prior to February 12; 1973 there 
was complete integration of the Magis- 
terial posts with those on the Civil Side 
in Kerala State. We may observe at 
once that the first three items at (a), (b) 
and (c) above, really pertain to instruc- 
tions or orders or rules issued by the 
Governor of Kerala in the context .of in- 
tegration .af Judicial posts and Judicial 
personnel drawn from the two integrat» 
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ed units, namely, Malabar Branch and 
Travanecore-Cochin Branch. The G. O. 
MS 851 dated September 24, 1959, (being 
item (a) ).as its heading indicates deals 
with revision or modification of previous 
orders issued by the Governor of Kerala 
in the matter of ‘integration of services 
and equation of posts — former Travan- 
core-Cochin personnel and those. allotted 
from Madras Judicial. Department, 
After referring to the previous orders 
whereunder the posts of District Magis- 
trates. and Sub Divisional Magistrates 
grades I and II of the Travancore-Cochin 
Branch had been grouped with the posts 
of Additional District and. Sessions 
Judges and Sub Judges and Munsiffs 
respectively of the same branch and had 
been equated: with the posts. of Sub 
Judges and District Munsiffs . and.. Sub- 
Divisional Magistrates respectively of ~ 
the Madras Branch for the purposes of 
integration. of the officers holding these 
posts on 1-11-1956 and after referring 
to the High Court’s view that it would 
not be proper to equate the District . 
Magistrates and the  Sub-Divisional 
Magistrates grades I and II of Executive 
origin: belonging to the T. C. Branch 
with the Civil Judicial Officers and that 
the two should become separate until 
the Magisterial Officers are inducted into . 
the Civil Judiciary in’: the’ manner 
Prescribed under Art. 234 of the Con- 
stitution, the G. `O. proceeds to. state 
that the Government had reviewed the 
matter and were pleased to accept the 
advice of the High Court. The G. O, 
further proceeds to direct that the Dis- 
trict Magistrates and the Sub Divisional 
Magistrates I and II grades of the T., C. 
Branch will not be integrated with the 
Judicial Officers on` 1-11-1956 or promoted 
to posts in the Civil Judiciary and accord- 
ingly, the earlier G, O: dated. May 27, 
1958, regarding the equation of posts in 
‘Judicial Department ‘shall stand 
modified to that extent. It appears 
that while modifying or revising the 
earlier equation of posts it became 
necessary to make a provision in regard 
to the ‘three posts of District Magistrates 
and eight posts of Sub Divisional Magis< 
trates by constituting them as a separate 
service outside the Civil Judiciary en- 
abling the then incumbents of those 
posts to continue in these posts and, 
therefore, in- paragraph 2 of the said 
G. O. it was provided that these-~three 
posts of the District Magistrates and 
eight posts of the. Sub Divisional Magis- 
trates. will constitute a separate service 
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outside the Civil Judiciary and wl 
taper off to eventual extinction and thet 
the existing incumbents will vacate the 
posts either on retirement or by. pro- 
motion or otherwise ` by absorption in 
the Civil Judiciary, Paragraph 3 of ths 
G. O. provided :that such among the Dis- 
trict Magistrates .and Sub  Divisioml 
, Magistrates of the T. C, Branch as may 


be found by the High Court as suitabia,, 


will be taken to the Civil Judiciary =s 
and when opportunities occur and in 
order to enable the High -Court to £o 
this, tbe necessary rules under Art, 234 
of the Constitution were being  issusd 
separately. Simultaneously with the =- 
suance of the said G. O., another order 
being G. O. MS 850 dated September 24, 
1959 (being item (b) above) was issuzd 
by way of a notification. which ~coa- 
tained the Rules under Art. 234. of t-e 
Constitution framed: by the Governor sf 
Kerala after. consultation with tze 
Kerala -Public Service Commission ard 
. the High Court of Kerala,- Thee 
Rules again, as their heading clearty 
Suggests, deal: with induction’ of Magis- 
terial Officers of Executive origin af 


Travancore-Cochin Branch into the Civil . 


Judiciary. By Rule 1- it was pr 
vided that the Salaried Magisterial 
Officers of the former Travancore Cochm 
State of two categories i e. Distrit 
Magistrates and Sub Divisional Mag‘s- 
trates Grades I and IX shall be eligikce 
‘for appointment to the two cates- 
vies of Civil Judicial posts i:e. Seb 
‘Judges and Munsiffs ‘respectively, provid- 
ted the said officers possessed ‘a‘degreé in 
‘law of a University in India or were 
Barristers-at-Law: Rule 2 provided for 
a probationary period while under R. 3 
these Rules became effective’ ir= 
mediately. Placing reliance on parz- 
graphs 2 and 3 of G. O. M. S. 851 dated 
September ‘1959: and the Rules me-= 
tioned in G. M. S. 850 dated Septer-- 
ber 24, 1959, “ihe High Court has oz- 
served that induction of District Magi- 
trates and Sub Divisional Magistrates 
‘into Civil Judiciary was contemplated ky 
the State Government as per paras. 2 
and 3 of G. O. M. S. 851 and the sani 
Rules in G. O. M.'S. -850 recognised the 
position that the District Magistrates amd 
Sub Divisional Magistrates“ were‘ eligik’e 
for appointments in the Civil Judiciary. In 
our view paras. 2 and 3 of G” O. M, S: 831 
and the Rules in G. O, M. S. 850 cannzť 
be read as leading-to the inference th=# 
there was a general intégration’ of <I 


the posts of District. Magistrates’ and. Su 
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Divisional Magistrates on the Criminal 
Side with those of Sub Judges and 
Munsiffs on the Civil Side in the entire 
State of Kerala. In the first place, both 
these Government Orders Nos. 851 and 
850 must be understood in the context of 
the background in which they were 
issued, namely, in the context-of integra- 
tion of services and equation of posts of 
Judicial Officers drawn from two inte- 
grating units; secondly, the equation of 
certain posts done under earlier orders 
was modified or revised and while so 
modifying or revising the earlier equa- 
tion a provision was required to be made 
in regard to the three posts ofthe Dis- 
trict Magistrates and eight- posts of Sub 
Divisional Magistrates which were con~ 
stituted into a separate service outside 
Civil Judiciary with -a. view to taper 
them off. to eventual extinction and a 
provision to continue the then incum- 
bents thereof in their posts till then was 
also required to be made and in these 
circumstances it was provided that those 
incumbents will continue in their posts 
until the posts were vacated by retire- 
ment or. promotion or- absorption into 
Civil Judiciary and a further provision 
was - made that only such incumbents 
from among the District Magistrates and 
the Sub Divisional Magistrates of the 
T. C. Branch as may be found to be suit- 
able by the High Court may be taken into 
Civil Judiciary as and when opportuni- 
ties will. occur and the Rules in G. O. MS 
850 were -made merely to enable the 
High Court- to do -so. In other words 
the absorption of District Magistrates 
and Sub Divisional ; Magistrates of the 
T. C. Branch into Civil Judiciary -was 
confined to only a limited number from 
amongst the then incumbents of the 
three posts of District Magistrates and 
eight posts of Sub Divisional Magistrates 


- (who were constituted into a separate 


service), who may be found suitable for 
that purpose by the High Court, It 
cannot, therefore, be said that there was 
a general integration of posts on the 
Magisterial Side with those on the 
Civil Side in the entire State of. Kerala’ 
as suggested by the petitioner, The next 
item relied upon by the High Court is 
Item (c), being the ad hoe Rules dated 
February 11, 1966, framed by the Gover- 
nor of Kerala after consultation with 
the .Kerala Public Service Commission 
and the High.Court of Kerala; which is 
“closely connected with. the materials at 
Items (a) and (b) which we have discus- 


These Ad hoc Rules’ were 
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expressly framed “for the absorption of 
Criminal Judicial Officers of the T. C, 
Branch belonging to the separate service 
constituted under G, O. M. S. 850/851/59 
Public (Integration) Dept. dated Septem- 
ber 24, 1959 and G. O. M. S. 594/61/Pub- 
lic (Integration) dated July 24, 1961, to 
the Kerala State Judicial Service”; in 
other words, whatever provision had 
been made in these Rules, which had 
been styled as Ad hoc Rules, was merely 
for the purpose of absorption of such of 
the Criminal Judicial Officers of the T. C. 
Branch who were constituted into a se- 
parate service outside Civil Judiciary. 
‘under G. O. M. S. 850 and G. O. M. S. 
851 both dated September 24, 1959 as 
would be found to be suitable by the 
High Court for inducting into Civil Judi- 
ciary. It is thus clear that these Ad hoc 
Rules had a limited operation and these 
cannot lead to the inference that there 
was a general integration of posts on the 
Magisterial Side with those on the Civil 
Side in the entire State of Kerala any 
more than the two G. O. M. S, 850 and 
851 can do. 3 : 

9. The last item at (d) on which re- 
liance has been placed is the ‘Kerala 
State Judicial Service Rules (Special 
Rules) dated October 5, 1966. These Spe- 
cial Rules have been framed by the 
Governor of Kerala in respect of the 
members of the Kerala Judicial Service 
in exercise of the powers conferred 
under Arts, 234 and 235 and the proviso 
to Art. 309 of the Constitution and in 
supersession of all existing rules and re- 
gulations on the subject, Rr. 5, 6 and 20 
are the meterial Rules having a bearing 
on the question at issue. Rule 5 which 
deals with the constitution of the ser- 
vice states that the service shall consist 
of officers belonging to two categories, 
namely, Category I: Subordinate Judges 
which term shall include Subardinate 
Judges posted as District Magistrates 
(Judicial) and Category II: Munsiffs 
which term shall include Munsiffs posted 
as Sub Divisional Magistrates. Rule 6 
deals . with the method of appointments 
to be made to the aforesaid two cate- 
gories and the sources of recruitment for 
each. As regards Subordinate Judges 
(Category I) it provides that appointment 
to this category will be by promotion 
from Munsiffs for which a select list 
shall be prepared from among the eligible 
Munsiffs on the basis of merit and abi- 
lity, 
where merit end. ability are approxi- 
. mately equal. As regards Munsiffs 


senicrity ‘being considered only. 
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(Category II), it provides that appoint- 
ment shall be made either (1) by direct 
recruitment from Bar (2/3rds) or (2) by 
transfer (1/8rd) from three named cate- 
gories including Additional First Class 
Magistrates and Sub-Magistrates. Rule 20 
provides that posting and transfers of 
the members of the service shall be 
made by the High Court and the Note 
below Rule 20 states that the appoint- 
ment and posting of any member of 
Category I or Category II as District 
Magistrate or Sub Divisional Magistrate, 
as the case may be, shall be made by 
Government under Ss. 10, 12 and 13 of 
the Cr. P. C, Strong reliance was placed 
on behalf of the original petitioner on 
the aspect that R. 5 while setting out the 
two categories of the service, defines the 
expression Subordinate Judges as ‘includ 
ing a Subordinate Judge, who has been 
posted as a District Magistrate’ and 
Munsiffs as ‘including a Munsiff posted 
as a Sub Divisional Magistrate’ and on 
the further aspect that under R. 6 Addi- 
tional First Class Magistrate and Sub 
Magistrates could be appointed as Mun- 
tiffs and according to the petitioner these 
two aspects that emerge from Rr. 5 and § 
clearly show that there was an integra 
tion of the posts of District Magistrates 
(Judicial) and: the Sub Divisional Magis- 
trates with those of Sub Judges and 
Munsiffs respectively. It is not possible 
to accept this contention, for, in our 
view the manner in which the two cate- 
gories of the service have been described 
in R. 5 and the manner in whicn the 
various sources of recruitment to each of 
the categories of service have been pro- 
vided for in R. 6 rather show thet the 
original status of Subordinate Judges 
and Munsiffs as officers belonging to the 
Civil Side of the Judiciary has been dis- 
tinctly retained. The very fact that the 
expression “Subordinate Judges” is said 
to include a Subordinate Judge posted 
as District Magistrate and that the ex- 
pression “Munsiffs” is said to include 
Munsiffs posted as Sub Divisional Magis~ 
trates, clearly shows that the rule mak- 
ing authority intended that notwith- 
standing that these officers may be post- 
ed as District Magistrate (Judicial) or 
Sub Divisional Magistrates, they would 
be retaining their status as Judicial Offi- 
cers on the Civil Side. As regards R. 6, 
we may point out that if Additional First 
Class Magistrates and Sub Magistrates 
were the only sources of recruitment to 
the posts of Munsiffs while making ap 
peintments by transfer, there would have . 
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been some force in the contention urged 
én behalf of the petitioner ‘but that :s 
not so; the recruitment by transfer cam 
be’ made from three sources, namely, 
(i) Assistant Registrar, Superintenden:s 
and Librarian of: the High Court ard 
Sheristadars of District Courts; (2) Addi- 
tional First Class Magistrates, Sub Ma- 
_ gistrates and Assistant Public Prosecu- 
tors Grade I and (3) Superintendents of 
the Law Department of the Government 
Secretariat and ‘Manager, Office of the 
Advocate General. In other words, 
Additional First Class Magistrate ard 
Sub Magistrates constitute - one such 
source of recruitment. The Note below 
Rule 20 is merely an enabling provisicn 
which enables the Government to post 
any- member of Category-I as District 
Magistrate and any member of Category- 
Il as Sub Divisional Magistrate, under 
Ss, 10, 12 and 13 of the Criminal Proc3- 
dure Code. In our view, therefore, the 
Kerala State Judicial Service Rulzs 
(Special Rules) dated October 5, 1966 do 
not at all show that there was or has 
been any integration of the posts of D5- 
trict Magistrates and Sub Divisional 
Magistrates with those of Sub Judg2s 
and Munsiffs’ respectively as suggested 
by the petitioner. An analysis of the 
1959 Rules under G. O. M. S. 851 tog=- 
ther with the 1966 Ad hoc Rules will 
show that at the highest a partial 
‘absorption of a limited number from 
out of the then incumbents of the eleven 
‘posts (three of the District Magistrates 
‘dnd eight of the Sub Divisional Magis- 
trates) who. were constituted into a sepa- 
‘rate service outside Civil Judiciary who 
Were to be found suitable by the High 
‘Court into Civil Judiciary, could be said 
‘to have occurred under the said. Rules, 
‘while under the Kerala State Judicial 
Service Special Rules dated October 5, 
1966 a practice of posting seniormcst 
Sub Judges and Munsiffs as District Ma- 
gistrates and Sub Divisional . Magistrates 
respectively grew though these Judicial 
Officers continued to retain their charar- 
ter as Sub Judges and Munsiffs in the 
Civil Judiciary, but experience showed 
that this practice needed a revision with 
a view to achieve better administration 
of criminal justice and it was in defer- 
ence to the considered view of the Hish 
Court that the State Government ulti- 
mately took a decision to bifurcate and 
constitute two Wings of the Judicial Ser- 
vice, namely, Civil Wing and Criminal 
Wing and passed the orders at Exhs. F1 


- ‘and P2 respectively and'-framed ‘the ` 
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necessary Statutory Rules (Annexures 
II and IV), governing the recruitment 
and conditions of services of the said 
two Wings. In our view none of the 
materials on which reliance has been 
placed by the High Court can lead to 
the inference that there had come into 
existence‘a real and complete integrated 
Judicial Service in the entire State ofj- 
Kerala in the sense that all the Magis- 
terial posts on the Criminal Side (Dis- 
trict Magistrate and Sub Divisional Ma- 
gistrates) had got integrated with those 


_of Sub Judges and Munsiffs respectively 


on the Civil Side. It is thus not pos- 
sible to accept the High Court’s finding 
in this behalf. 


10. It may be stated that by way af 
deriving support for its finding that 
there had come into existence a complete 
integrated Judicial Service in the State 
of Kerala prior to February 12, 1973, the 
High Court has pointed out that in a 
Full Bench decision of that court in 
P. S. Menon’s case AIR 1970 Ker 165 
(FB) (supra), the Full Bench has in con- 
nection with the 1959 Rules (Rules in 
G. O. MS 851 dated September 24, 1959) 
observed that the said Rules had been 
framed for the absorption of the person- 
nel, who were occupying the posts of 
District Magistrates and Sub Divisional 
Magistrates into the Civil Judiciary. The 


. High Court has further pointed out that 


when P. S. Menon’s case (supra) was 
carried to the Supreme Court in appeal, 
even this Court in its judgment has re- 
ferred to the Ad hoc Rules framed on 
February 11, 1966 as being meant for 
absorption of the Criminal Side Judicial 
Officers of the Travancore-Cochin Branch 
who were kept in the separate cadre 
into Civil Judiciary. The observations 
of the Kerala High Court in the Full 
Bench decision in connection with the 
1959 Rules in G.O. MS 851 and of this 
Court in connection with the 1966 Ad 
hoc Rules are obviously correct, but, as 
discussed earlier, both these Rules had a 
limited operation effecting a partial 
absorption of such of the incumbents of 
the eleven posts which were kept in a 
separate cadre who-were to be found 
suitable by the High Court, into Civil 
Judiciary; but from this fact it is impos- 
sible to. draw the inference that there 
had come into existence a complete in- 
tegrated Judicial Service in the entire 
State of Kerala in. the sense that all 
posts on the Magisterial Side had got 
integrated with those on the Civil: Side. 
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On the other hand the very fact that 
there have been in operation three sepa- 
rate sets namely, -(1) the, 
Kerala -State Higher - Judicial Service 
Rules 1961 (dealing only with District 
land. Sessions J udges} (2) the Kerala 
Subordinate: Magisterial Judicial Service 
Rules 1962 and (8), the Kerala State Judi- 
cial Service Rules: (Special Rules) of 
October §, 1966, shows that there was 
no. integration. of the Judicial Magis- 









that be so there will be no question’ of 


as contained in Exhs. P1 and P2 can- 
- 'not be regarded as being violative of 
either Art, 14 or Art. 16. In this view 
of. the matter it is unnecessary for. us 
to deal with the decision of :this Court 
in State of Mysore v. Krishna. Murthy, 
AIR: 1973 SC 1146 (supra), on- which 
reliance was: placed by counsel - for’ ‘the 
original petitioner, for, the ratio of that 
decision. would be inapplicable to the 
instant. case. . In that case on` an éxa- 


mination of the Mysore State Accounts’ 
Services’ Cadre and Recruitment Rules,. 


1959;, the High. Court had come to the 
conclusion, which. was: ‘accepted by this 
Court, that there was a clear and com- 
plete integzation brought about between 
the’ P:W.D. Accounts unit. and the Local 
Fund. Audit unit, under the common 
administrative control of. the Controller 


of State Accounts, the qualifications and — 


status of the Officers of the formerly 
separate units heing identical, their work 
being of the same nature, the recruiting 
authorities being the same and the 
standards. observed and tests prescribed 
for entry into the formerly separate 
units being: identical and as such the 
impugned. Notifications which resulted in 
a striking disparity in the promotional 
opportunities. between. the officers of the 
two. wings. im the same -category were 
struck. down. In the instant case before 
us, we. are clearly. of the view that prior 
to the introduction of the scheme of 


bifurcation as per Exhs. PI and P2 a. 


complete integrated Judicial Service in 
the State of Kerala in the sense that all 
Magisterial posts on the Criminal Side 
(all District Magistrates and Sub Divi- 
sional. Magistrates) had got. integrated 
with the posts of Sub Judges. and Mun- 
siffs on. the Civil Side, had not come 
into existence and,., -therefore, in. the 
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terial: posts with Judicial Civil posts: If 


petitioner and the scheme of bifurcation © 


A.LE. 


absence of such a complete integrated 
Judicial Service having come into exist~ 
ence, it- was open to the State Govern- 
ment to bifureate the service into twa 
Wings— Civil and Criminal — in the 
manner done under Exhs. P1 and P2 
respectively and to provide for a parti~ 
cular type of option specified therein 
and no violation of Arts. 14 and 16 is 
involved. 


11. Alternatively, ‘proceeding on the 
assumption that a complete integrated 
Judicial Service had come into existence 
in the State of Kerala prior, to the in- 
troduction of the,scheme of bifurcation 
under Exhs. P1 and P2 as found by 


our learned brother Shri Justice Shin- . 


ghal, the question that arises for our 
determination is whether the ‘scheme of 
bifurcation as contained in the said im- 
pugned orders with the option indicated 
therein and the. two sets of. Rules framed 
for constituting the two wings violate 
Article 14 or 16 of the Constitution. As 
pointed out earlier, the Rules do not 
themselves provide for the option and 
aré’ free from any. blemish of discrimi- 
nation but the hostile discrimination 
complained of centres round the option 


that is specified in the impugned order 


Exh, P1. The - relevant provision of the 
impugned order is. to be suns in para 
3 (i) -which runs thus : 


“3 (i) —- -Option will be allowed to all 
Civil: Judicial Officers originally borne on 
the Magistracy,.. irrespective of- -whether 
or not they have been confirmed as full 


members of the. RENE State Judicial 
Service.” ` . | 


It is pointed out that the aforesaid pro- 
vision classifies all Civil Judicial Officers 
of an integrated service into two groups, 
those who were “originally borne on the 
Magistracy” and those who were not so 
borne and the option to go over to the 
Criminal Wing. of, the Judiciary with 
chances of promotion up to District Ma- 
gistrates is confined only to the Officers 
belonging to the former group, and it 
has been urged that the scheme of bifur- 
cation’ ‘containing - such restricted option 
is discriminatory as. opportunity , to exer- 
cise similar option has been denied ta 
the officers belonging to the other group. 
On the other hand, it was contended by 
Mr. Lal Narain Sinha, counsel for the 
State of Kerala, that the question whe- 
ther the option specified, in para 3 (i) 
of Exh. P1 was so confined as has been 
suggested by counsel for the original 


petitioner would depend upon-the proper 
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construction’ of the words “originally 
borne on the Magistracy”? occurring in 
the said provision. According to him tke 
expréssion ‘originally’ can be construed 
as meaning “before or just prior to tke 
scheme” and so construed the phrase 
“originally borne on. the Magistracy” 
would mean that the option was intenc~ 
ed for the benefit of all these officezs. 
who were borne on the Magistracy amd 
worked as Magistrates at any time b-t 
before the scheme was:put into opere- 
tion, with the result that the hostie 
treatment as suggested by the . counsel 
for the original petitioner would d= 
appear, He pointed out that having r= 
gard to the object for which the scheme 
of bifurcation had. been recommended: 
by the High Court, namely, ‘to secure 
better administration of justice on the 
Criminal Side’, the phrase “originaléy 
borne on the Magistracy” ‘must haze 
been used with the intention of benef®- 
ing all Civil Judicial Officers who had 
experience on the Criminal Side at some 
time or the other prior to the introduz- 
tion of the scheme. In our view, the 
phrase “originally: borne on the Magt- 
tracy” occurring in para 3 (i) is capatše 
of bearing two constructions — ‘one su 

gested on- behalf of the original pet. 
tioner and the other suggested by N=. 

Sinha for the State and it is obviozs 
that since the construction suggested ky 
counsel for the original petitioner would 
lead to unconstitutionality the oth=r 
construction which renders the provisien 
free of the vice of discrimination und=r 
Article 14 or 16 will have to be prefer- 
wed. There is ample authority of tks 
Court for the proposition that wher 
two constructions are possible that one 
which leads to unconstitutionality must 
be avoided and the other which tends ip 
make provision constitutional should be 
adopted, even if straining of languaze 
is necessary. Moreover, the construx~ 
tion suggested by Mr. Sinha is in accord 
with the object with which the scheme 
of bifurcation was recommended by tke 
High Court. In the circumstances, we 
construe. the phrase “originally borne oa 
the Magistracy” in para 3 (i) of Exh Fi 
accordingly and hold that the optica 
contained therein. was and is intendeJ 
for the benefit of all those officers who 
were borne on the Magistracy' and hej 
worked as Magistrates at any time b= 
fore or just prior to the scheme being 
put into operation and. we have mo 
doubt that the State of Kerala will gira 


the benefit of the option'in the mamet 


. days., 


Criminal Judicial -Service. 
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indicated, Having regard to the afore- 
said construction which we are placing 
on the phrase “originally borne on ithe 
Magistracy” occurring in para 3 i) of 
Exh. P1 it is clear that the complaint 
of hostile treatment is devoid of any 
substance and ‘that. Exhs. Pi and P2, 
therefore, do not violate either article 14 
or 16 of the Constitution. 


12. In’ the result the appeals are 
allowed and the ‘judgment and order 
dated February 8, 1974 of the High 
Court in O. P. No. 3639 of 1973 are set 
aside. In the circumstances there will 
be no order as to costs. 


P. N. SHINGHAL, J. (Minority 
view):— 13. These appeals by special 
leave are directed against ‘the judgment 
of the Kerala High Court dated Feb. 8, 
1974. Appeal No. 2047 “has been filed 
by the State of Kerala, while appeal 
No. 2048 has-been filed by ‘S. Sukuma- 
ran Nair and O. J. Antony who were 
initially appointed as Magistrates in the 
Service of the ‘Travancore-Cochin .and 
Kerala States respectively. The appel- 
lants feel aggrieved because the ‘High 
Court has allowed the writ petition of 
M XK. Krishnan Nair’ (a Subordinate 
Judge). and “struck down in their enti- 
rety” the government orders Ex, P.1 
(dated February 12, 1973) and Ex. P. 2 
(dated September 18, 1973), the Kerala 
Civil Judicial Service Rules, 1973 and 
the Kerala . Criminal Judicial Service . 
Rules, 1973. 

14. M. K. Krishnan “Nair (the writ 
petitioner) was appointed as a Munsift in 
the Kerala Judicial Service on June 10, 
1958. He was confirmed with effect from 
April i, 1970 when he was ‘serving. as a 
Munsiff. He served. 
Magistrate, Alwaye, and held additional 
charge as District Magistrate for a tew 
He was thereafter posted as a 
Munsiff, He was promoted as a Sub- 


Judge on October 3, 1968 and confirmed 


on that post.. He felt aggrieved because 
of the issue of the State Government's 
order Ex. P. 1 dated February 12, 1973 
for the constitution of. separate «wings 
for the civil and criminal judiciary con- 
sisting of Sub-Judges and Munsiffs on 
the civil side, and District Magistrates 
(Judicial), ~ Sub-divisional Magistrates, 
Additional First Class Magistrates and 
Sub-Magistrates on the criminal side, 
which came to be known as the Kerala 
Civil: Judicial Service and the Kerala 
: ‘The weal 
grievance of the writ petitioner was ‘that 


as ‘Sub-divisional - 
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the State Government had allowed ar 
option to go over to the criminal wing 
to those officers only who were original- 
ly borne on tha magistracy and not to 
him as he did not fulfil that qualifica- 
tion. It was- his contention that several 
officers who were junior to him in the 
judicial service, but were originally re- 
cruited as Magistrates, were unduly be- 
nefited and were being posted as Dis- 
trict Magistrates (Judicial). The writ 
petitioner therefore challenged: the gov- 
ernment order Ex. P. 1, and the other 
order Ex. P. 2 dated September 18, 1973 
accepting some of the options, as illegal, 
discriminatory, and unfair to those who, 
like him, were ‘borne on the civil judi- 
ciary. The respondent State, Sukumaran 
Nair respondent No. 3, and O. J. Antony 
respondent No, 4 traversed the claim of 
the writ petitioner. As has been stated, 
the High Court has allowed the writ 
petition, and that has given rise to the 
two appeals. 


15. The controversy in these appeals 
thus relates to the validity of the afore- 
said orders and the Kerala Civil Judicial 
Service Rules 1973 which were made 
soon after. It will however be neces- 
sary to make a brief mention of the 
relevant facts in a chronological order so 
that the controversy may be appreciated 
in its proper perspective. 

16. Recruitment of Munsiffs în the 
erstwhile Travancore-Cochin State, which 
ultimately merged in the Kerala State, 
was governed by the Travancore-Cochin 
Munsiffs Recruitment Rules, 1953. The 
Kerala State was formed on November 
1, 1956 and it comprised the Travancore- 
Cochin State (excluding the area which 
was transferred to the Madras State), the 
Malabar district (excluding a small por- 
tion thereof) and the Kasaragod taluk of 
South Kanara district. The Travancore- 
Cochin Rules were then replaced by the 
Kerala Judicial Service (Recruitment of 
Munsiffs) Rules, 1957, which were made 
by suitably amending those Rules. The 
problem of integrating the services of 
the judicial officers had to be tackled, 
and the State Government issued G., O. 
No, 9585/SI.5-57/P.D. dated May 27, 
1958 for that purpose, which inter alia, 
provided the basis for the equation of 
posts of the Trevancore-Cochin and Mad- 
ras States. The equation dealt with all 
categories of posts, namely, District 
Judges (Grades I and II), District Magis- 
trates, Additional District and Sessions 


Judges, Sub-Judges, Sub-divisional Magis-- 


trates Grade I, Munsiffs and Sub-divi-« 
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sional Magistrates Grade II, District. Mun- 
siffs and Sub-Magistrates. 
of September 24, 1959 partially amended 
the Kerala Judicial Service (Recruitment 


of Munsiffs) Rules so as to make those: 


District Magistrates and Sub-Divisional 
Magistrates Grades I and II eligible for 
appointment as Sub-Judges and Munsiffs 
who possessed a decree in law of a Uni- 
versity in India or were Barristers-at- 
Law. At the same time G.O. MS 851/Pub 
(integration) of September 24, 1959 was 
issued, at the instance of the High Court, 
which partially modified G.O. No. 9585 
dated May 27, 1958 in regard to the 
equation of posts and reserved 3 (4?) posts 
of District Magistrates and 8 posts of 
Sub-divisional Magistrates for constitut- 
ing them into a separate service outsid2 


G.O. MS 850° 


the Civil Judiciary so that the incum~. 


bents might continue on those posts. It 
was however specifically provided that 


those posts (outside the Civil Judiciary} 
would cease to exist when those incum~- 


bents vacated them by retirement or 
promotion or otherwise and suitable civil 
judicial posts were created in their place 
where necessary. It was also directed 


that those District Magistrates and Sub~' 


divisional Magistrates (of the Travancore- 
Cochin) Branch who were found suitable. 


by the High Court would be taken in, 


the Civil Judiciary as and when possible.. 


17. Special rules were also made for’ 
the Kerala State Higher Judicial Service 
by a notification dated July 11, 1961. `` 


18. Notification No. G.O. 
dated December 16, 1961 was issued 
applying the provisions of articles 234 


and 235 of the Constitution, with effect. 


from November 1, 1956, to all classes of- 
Judicial Magistrates of the State as they 


applied to persons appointed to the Judi= 


cial Service of the State. 


19. That was followed by the Kerala, 
Subordinate Magistrate Service Rules, 
1962. Those Rules provided for the con- 
stitution of a separate service consisting 
only of Additional First Class MRIS 


. and Sub-Magistrates. 


20. It was however still necessary to 
complete the process of integration of the 
services of the judicial officers in the 
Kerala State Judicial Services. Notifica- 
tion No. 3870/c3/66 Home dated February: 
11, 1966 was therefore 


article 234 read with the proviso to 


article 309 of the Constitution, making ad ` 
hoc rules for the absorption of criminal. 


judicial officers of the Travancore-Cochin 


Branch: belonging to the Separate Service : 


(M.S.) 718, 


at 


issued under: 
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constituted under the aforesaid G.O. MS 
850/851/59 of the Publie (Integration) 
Department dated September 24, 1959 anc 
G.O. MS 594/61 Public (Integration) De- 
partment dated July 24, 1961 to the Ke- 
rala State Judicial Service. It was ex- 
pressly provided by those rules that the 
Magisterial Officers of the former Travan- 
core-Cochin State holding posts of. Dis- 
trict Magistrate shall be eligible for ap- 
pointment as Subordinate Judges and 
those holding posts of Sub-Divisional 
Magistrate shall be eligible for appoint- 
ment as Munsiffs in the Kerala State 
Judicial Service if they were graduates- 
in-law of a University in India or werz 
Barristers-at-law. It was provided 
rule (iii) that the persons so appointec 
will thereupon “become members of th= 
Kerala State Judicial Services and wik 
on all matters including probation, dis- 
charge, full membership and promotioz 
be governed by (those) Rules.” -Provisio= 
was- also made for their appointment zs 


District Judges or Subordinate Judges an: - 


for determining their seniority in the im- 
tegrated service. 

‘21. Then came the notification G.C. 
(P) No. 358/66/Home dated October å, 
1966 by which special rules were made 
under articles 234, 235 and the proviso ta 
article 309 of the Constitution. Thos 
Rules were called the Kerala State Jud: 
cial Service Rules, 1966. They provided 
for two categories of officers, namely, 
Subordinate Judges (which term was to 
include Subordinate Judges posted =s 
District Magistrates (Judicial)) and Mur.- 
siffs (which term was to include Mur- 
siffs posted as Sub-divisional Magistrates}. 
It was expressly provided that Add_- 
tional First Class Magistrates and Sub- 
Magistrates would be eligible for appoin:- 
ment as Munsiffs by transfer, 


22. It would. thus appear that tre 
above mentioned Rules and Orders mac2 
full provision for the integration of all 
categories of judicial officers in the ser- 
vice or services of the Kerala State. Tha 
Kerala Judicial Service (Recruitment ef 
Munsiffs) Rules, the Kerala State Higher 
Judicial Service Rules and the Kerala 
Subordinate Magisterial Service Rules 
covered all categories of posts and officer=. 
So even if it were assumed that the casa 


of any individual officer remained to b2: 


finalised for purposes of his appointment: 
or the fixation of his seniority or pay etz. 
fn the integrated set up, that could net 
possibly justify the argument that the præ- 
cess of integration remained incomplete.. 
Ihave therefore no doubt that the findirz 
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of the. High Court that din. was inte- . 
gration of the posts which are the subject | 
matter of the present controversy, is cor- , 
rect, and does not call for- interference. 
It was in fact expressly conceded by Mr. 
Lal Narain Sinha on behalf of the State 
of Kerala that this was really so, Coun- 
sel for the other side was not able to 
advance any satisfactory argument how, 
in face of the above mentioned govern- 
ment orders and Rules, it could be said 
that the work of integration had not been. 
completed, 


23. The High Court has however 
struck down the aforesaid orders Exs. P. 1 
and P. 2 and the two sets of Rules of 
1973 for two reasons,— 


(i) The formation of the civil and cri- 
minal wings out of the integrated servi- 
ces and carving out of separate promo- 
tional avenues for the Magisterial officers 
was discriminatory and irrational. 


(ii) The restriction of the exercise of 
the option to get into the criminal judi- 
ciary only to officers borne (originally) on 
the Magistracy was also discriminatory 
and irrational. 


I shall therefore proceed to examine these 
reasons but before doing so it may as 
well be mentioned that the High Court 
has not really dealt with the two points 
separately, or as one different.from or 
independent of the other, but has examin- 
ed them together, mainly with reference 
to the’ validity of the order confining the 
option to those officers who were origi- 
nally borne on the Magistracy. In rea- 
ching that conclusion the High Court 
had drawn on the arguments which were 
advanced ‘before it with reference to 
articles 14 and 16 of the Constitution. 


- 24. What G.O. MS. 26/73 Home dated’ 
February 12, 1973 (Ex. P. 1) conveys is 
the fact that the question of constituting 
a separate wing for the “criminal judi- 
ciary” and the- “civil judiciary’ for the 
“better administration of justice” had 
been engaging the attention of the gov- 
ernment for some time past, that the 
government had examined the matter in 
detail and had decided: “in consultation 
with the High Court” to constitute two 
separate wings for the civil and criminal 

Judiciary respectively consisting of Sub- 
Judges and Munsiffs on the civil side, 
and District Magistrates (Judicial), Sub- 
divisional Magistrates, Additional First 
Class : Magistrates and Sub-Magistrates 
on the criminal side. The rest of the 
order. deals with the framing of separate 
rules for the two services, the exercise 
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of option togo over to the criminal wing 
(which. shall be examined separately), 
the posting of those who opted for the 
new. Criminal Judicial Service, the re- 
lease of the posts of Sub-Divisional 
Magistrates for members of that service 
and the continuance -of those who had 
been appointed as District Magistrates 
on or before the date of implementation 
of the ‘Scheme’. There is. thus nothing 
in the order which could be said to im- 
pinge on the right to equality guaranteed 
by Art. 14 of the Constitution in so far 
as the bifurcation of the integrated judi- 
cial services into criminal and civil wings 
is concerned, So also, there is nothing to 
show that the creation of the two ser- 
vices denied equality of opportunity . in 
matters of public employment within the 
meaning of Art. 16. __ 

25. The other order Ex. P-2 is s. C, 
157/73 Home .dated September 18, 1973. 
It makes a reference to order Ex. P-1 
and conveys’ Government’s acceptance of 
the options exercised by the officers 
thereunder and the release of posts for 
them. As has been stated, I shall deal 
with the question of option separately, 
It may also be mentioned that the ques- 
tion- of release-of posts has not figured 
in the arguments before ‘us as ‘it has not 
been challenged as illegal. Ex. :P-2 Is 
therefore an order’ implementing — the 
earlier order Ex. P-1 and cannot also be 
said to be violative of Art.-14 or 16. 

26. It has to be appréciated that there 
is nothing in the Constitution or any 
other law to prevent a State from creat= 
ing one or more State Services, or to 
divide an existing Service into two or 
more Services, according to its require- 
ment. In fact Art. 309 of the Constitu- 
ition. contemplates the making of Acts or 
Rules to regulate the recruitment, and 
conditions of service of «persons appoint- 
ed, to. Public Services ‘and: posts in ¢on- 
nection ‘with the affairs’:of the State. 
And there is ample evidence in this case 
to show that even though it was thought, 
on the formation of the Kerala State on 
November .1, 1956, that the integrated 
services mentioned above would meet 
the requirements of the Judicial Ser- 
. vices, the High Court felt, later on, that 
it was necessary to “separate the civil 
and criminal wings of the Subordinate 
Judiciary”. : Reference in this connection 

may be -made-to High Court’s letters 

dated ‘March: 4, 1970 and May 12, -1970 

which go to show that the scheme of 

bifurcation was brought about at. the 
‘instance of the High Court “to ‘secure 


State of Kerala v, Krishnan Nair (Shinghal J.) 


, Divisional Magistrates,, 


“ALR. 


better administration ‘of justices” The 
High :Court, for that purpose, not only. 
sent its detailed: proposals, but also its 
proposals fer the Rules: tœ be: made for 
the constitution of the.two- Services, 


27. As has been mentioned, those 
rules are the Kerala Civil Judicial Ser- 
vice Rules 1973, and the Kerala, Criminal 
Judicial Rules 1973. Both the Rules 


_have been’ made in supersession of alt 


the rules’ and regulations which ‘were 
then in force on. the subject-matter’ of 
the Rules: The Kerala. Civil Judicial 
Service Rules 1973 provide, Inter alia, 
for the constitution. of the service by 
Subordinate Judges and Munsiffs, the 
method of their appointment, recruit- 
ment of members of the Scheduled’ 
Castes and Tribes, the training: af officers 
selected for appointment: as' Munsiffs,, their 


- minimum qualifications. and the period 


of probation ete. The remaining R. 18 
deals with. the matter: of. “option” of offi- 
cers to the Kerala Criminal Judicial. Ser- 
vice, but that isa matter which will be 
examined separately. There is thus 
nothing in the Kerala Civil Judicial Ser- 
vice Rules, 1973 which could be said to 
be discriminatory or’ violative of Arti- 
cles (14 and 16 of the: Constitution for 


any reason, 


28. - Much the: same ‘is the position. rex 
garding the Kerala Criminal Judicial 
Service Rules, 1973. They also deal with 
the matters covered by the Kerala Civil 
Judicial. Service except. that the service 
consists of District Magistrates, Sub- 
Additional First 
Class . Magistrates and Sub-Magistraties, 
Rule 18 (ii) of the Rules deals with 
“options”, but. that again is a matter 
which will be. examined. separately 
There is otherwise no reasom te think 
that the Rules are invalid. for any reason 
whatsoever. 


29. On the question of the validity of 
the option. given by order Ex. P-1 (G..Or 
M.S. 24/73/Home - dated February 12; 
1973) the contraversy before us, relates 
te the following: portion of. para. 3 (i). 

-"3 (i) option. willl be allowed to alt 
Civil Judicial Officers: originally borne 
on -the Magistracy, irrespective of -whe- 
ther or not they have been confirmed as 
full members of the Kerala. State Judi- 
cial Service.” : 

It has been urged that whem the Ser- 
vices had been integrated). ti ‘was: ‘dis 
criminatory to- treat. members: of that 
Service differently in the matter of ap- 
pointment to the Kerala Crimimal Judi- 


1578 
cial- Service.. For the same reason the 
validity of G.. Q.. M. S- 157/73/Home 


(Ex. P-2) has ‘been assailed as under ï 
the State Government has accepted th= 
option of the 14 officers mentioned in it, 


30. In so far as the Service Rules arz 
concerned, R. 18 of the Kerala Civ 
Judicial Service Rules 1973, provides @ 
follows— 

"18, "Transitory. ‘Provisions: Notwitk- 
standing anything contained in the 
rules, the officers whose options to the 
Kerala Criminal Judicial Service have 
been accepted by Government in G. Q 
M. S. 157/73/Home dated September 12, 
1973 shall be allowed to continue ia 
their present posts in the Kerala Jud- 
cial Service till they arè given postings 
in the Kerala Criminal Judicial | Sem 
vice,” 

‘The corresponding ‘provision ‘in Ea 
Kerala Criminal Judicial Service Rule, 
1973 to which objection has been taken 
is R. 18 (i) which makes a mention ef 


the options of the officers accepted ky 


the Government in G. O.. M. S. No, 
157/73/Home dated September 18, 1973 
(Ex. P-2) and their continuance on ther 
posts in the Kerala Civil Judicial Sex 
vice till they were. given suitable: post- 


ings in the Kerala Criminal Judicial Sem . 


vice consistent with their original seni=~ 
rity in the criminal wing. 


31. ‘The State Government ‘thas tried 
to justify the restriction of the option lo 
go over to the, Kerala Criminal Judicil 
Service on the basis öf the past history 
and the factual ‘position prevailing at the 
relevant time. Mr: L. N. Sinha, counsel 
for the State, has urged that the Rulzs 


clearly show that promotion of a subor@= . 
mate Judge is to the rank of a District 


Judge and that the fact that sometim=s 
a Subordinate Judge. was posted as DÈ- 
trict Magistrate is not quite pertinent, 
He ‘has also urged that no Subordinate 
Judge has any particular right to ke 
posted as. District Magistrate. and thet 
merely the chance of such a posting” Zs 
mot a substantial benefit which could iz- 
validate the Rules. Then it has been 
pointed out that the statutory’ Rules do 
not themselves provide for the optien 
and are free from any blemish of dë- 
crimination. 


32. It is however, well settled thet 
while, in form, Art. 14 appears to cox 
tain an absolute prohibition, it is -not 
really absolute, for the doctrine of clas- 
fication has been incorporated in it ‘sy 
judicial decisions. (Makhan. Lal Malhotza 


State of Kerala v. ` Krishnan Yair (Shinghal J.) . 


. perience: of the Magisterial. work 


«Prs. 29- 33}. S.C. 763 


v, Union -of India) (1961) 2 SCR 120 ə 
(AIR 1961 SC 392). So it is now no 
longer in dispute that it is permissible ~ 
to make a law making a classification if 
it is founded on an intelligible, differentia 


-having a rational relation to the object 


sought to be achieved by it. It may also 
not be disputed that the classification may 
be based on the objects to be achieved 
or, as in Ram Krishna Dalmia v. S: R. 
Tendolkar, 1959 SCR 279 at p. 297: (AIR 
4958 SC 538 at p. 547), it may be found- 
ed on the difference “between persons or, 
in a given case, the law may itself pro- 
vide a policy or principle for the guid- 
ance of the exercise of the discretion of 
the Government in the matter of classifi- 
cation or selection for appointment. It 
may also be that the differentiation may 
be upheld if it arises. for historical re- 
asons : e.g.’ because of ‘the merger of 
States: (Bhaiyalal’ Shukla v. State of 
Madhya Pradesh) 1962 Supp (2) SCR 257: 
(AIR 1962 SC 981). But the question is 
whether the classification made by order 
Ex. -P-1 in confining the option to “all 
Civil Judicial Officers originally borne on 
the Magistracy” is a: classification which 
is based on an intelligible differentia 
which distinguishes those persons from 
the others who had been left out of the 
option and the differentia has a rational 
relation ‘to ‘the object sought to be 
achieved by the order or the rules giving’ 
effect to it? ` 


33. . It has been argued that the classi- 
fication in favour of. only those Civil 
Judicial Officers who : were originally 
borne on the Magistracy, is an intelligible. 
classification based on an intelligible 
differentia and that. it has the object of 
providing the ‘criminal wing of the Judi- 
ciary, to be constituted under the Kerala 
Criminal Judicial Service Rules, 1973, 
with only those officers who had some 
experience of. criminal: or «magisterial 
work. But the argument is not tenable 
for there could possibly be no reason, 
even for: the purpose of achieving that 


_ object, why those Civil Judicial Officers 


who, though not originally borne on the 
Magistracy, had acquired sufficient. ex- 
after 
their appointment as Magistrate as a re- 
sult of ‘the integration of the Services 


_after the formation of the. Kerala State 


should have been left out. As is obvi- 


- ous, the classification made by the im- 


pugned orders (Exs. P-1. and P-2) be- 
tween ‘those Civil Judicial Officers who 
were “originally borne’ on the Magis- 


tracy” -and those who came over to the 
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Magistracy thereafter, but before the 
constitution of the so-called criminal 
wing of the Judiciary, is not a permis- 
sible classification and it cannot be said 
to be correlated to, ‘or to subserve, the 
object of providing an efficient service 
to man the posts belonging to the Kerala 
Criminal Judicial Service. 


34. This appears to be the reason why 
Mr. L. N. Sinha has been fair enough to 
suggest that the option may not be limit- 
ed to the officers who were originally 
appointed as Magistrates but may also 
be made available to all officers having 
previous experience as Magistrates. No 
useful argument has been advanced for 
a contrary view and it appears that the 
suggestion of Mr. Sinha deserves to be 
accepted as it will have the effect of 
making the provision as to the exercise 
of the option ebove challenge. As it is, 
the offending parts of the impugned 
orders and Rules which restrict the 
option to officers originally borne on the 
Magistracy is severable from the rest. of 
the provisions and the High Court 
clearly erred in striking down the orders 
and the Rules “in their entirety”. 


35. It may be mentioned in this con~ 
nection that once it is held that the 
bifurcation of the integrated Service into 
Civil and Criminal Judicial Service was 
valid, and there was justification for pre- 
scribing the requirement of previous 
magisterial experience for the constitu- 
tion of the Criminal Judicial Service of 
the State, it would not be permissible 
to challenge it with reference to Art. 14 
or 16 of the Constitution merely on the 
ground that it carved out “separate pro- 
motional avenues for ‘the Magisterial 
Section of the Judiciary.” When a se- 
parate Criminal Judicial Service ‘was 
validly constituted by the two sets of 
Rules of 1973 and those Rules provided 
for its composition, qualifications, re- 
cruitment, and method of promotion to 
higher posts, it was only reasonable that 
they should govern the making of pro- 
motions of the members of the Service. 
In fact it has not been urged in this 
Court that the provision in the Rules re- 
lating to promotion is invalid for any 
reason and could be said to be discrimi- 
‘natory or irrational. The High Court 
therefore erred in taking a contrary 
view. 3 

36. In the result, the appeals are al- 
lowed. to the extent that while the im- 
pugned orders Ex. P-1' and P-2- and the 
‘Kerala Civil Judicial Service Rules, 1973 


‘A. ER. 


and the Kerala Criminal Judicial Ser- 
vice Rules, 1973 providing for the con- 
stitution of the civil and criminal wings 
of the Kerala State Judiciary are held 
to be valid, that part of those orders and 
the Rules which relates to the restric- 
tion of the option to officers originally 
borne on the Magistracy is invalid and 
the High Court’s judgment is upheld to 
that extent. It is however clarified that 
it will be permissible for the authorities 
concerned to suitably amend order Exhi- 
bit P-1 and the Rules so as to make the 
option to join the Kerala Criminal Judi- 
cial Service available to all those off- 
cers who had previous experience of 
Magisterial work on the date when those 
Rules came into force. For this purpose 
the authorities concerned will no doubt 
give a fresh opportunity to those offi- 
cers who will become eligible to exercise 
the option for joining the Criminal Judi- 
cial Service as a result of this judgment. 
In the circumstances of the case, no 
order as to the costs in this Court is 
necessary, 

Appeals allowed. 





AIR 1978 SUPREME COURT 764 


V. R. KRISHNA IYER AND JASWANT 
SINGH, JJ. 


Management of D. T. C. Appellant v. 


B. B. L. Majalay and others, Respon- 
dents. 

Civil Appeal No. 668 (L) of 1971, 
D/- 27-1-1978. : 


Constitution of India, Art. 136 — In 
petty cases Supreme Court can refuse to 
decide a question of law even if special 
leave is granted. (Para 2) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 136, N. 4. 

KRISHNA IYER, J.:— Shri Saharya, 
when the arguments were opened, 
expressed his difficulty in unfolding the 
facts of the case and when it became 
apparent that the subject-matter of the 
appeal consisted of two trivial sums 
payable to the former conductors who 
were later dismissed by the appellant, 
the Delhi Transport Corporation, con- 
tended that his client was primarily 
interested in the question of law as to 
whether the respondent conductors after 
their dismissal could rely upon S. 33C(2) 
of the Industrial Disputes Act for en- 
forcement of arrears of wages due. 


CV/CV/A736/78/GDR 


1978 . 


2, We aresatisfied that the matter ir- 
valved is so trivial. that we should not 
agitate on this appeal at all. It is notes 
if once special leave is granted unde? 
Art. 136 this Court is bound to decice 
every question of law, be it big, smail 
or petty in the sense of the actual sub= 
ject matter. In this view we are nat 
inclined to go into the question of law 
raised before us but make it cledr that 
the position of law canvassed before. us 
by Shri Saharya may await pronounce- 
ment in a better case where the stakes 
have some sensible relation to th? 
special jurisdiction of this Court. W 
leave the question of law open but um 
hesitatingly dismiss the appeal. 


3. At the time leave was granted this 
Court ordered “the petitioner appellazt 
will pay the costs of the respondent ‘ -n 
any event”. Therefore we direct that the 
appellant shall pay the costs of res 
pondents 3 and 4. 

Appeal dismissed, 





AIR 1978 SUPREME COURT 765 
(From:— Rajasthan) 
M. H. BEG, C. J., P. N. BHAGWATI AND 

i D. A. DESAI, JJ. 

Udai Chand; Petitioner v. Shankar Lal 
and others, Respondents. 

Civil Misc. Petn. No. 8783 of 1977 Gn 
Spl. Leave Petn. (Civil) No. 2478 of 197"), 
D/- 7-2-1978. . 

Constitution of India Art. 136 — Special 
leave obtained by making false and mē- 
leading assertion in a petition — Rē- 
vocation. i 


Supreme Court would be justified in 
revoking the leave to appeal if the saree 
was obtained by making misstatement 
of a material fact which was of decisive 
importance in the case. AIR 1963 
1558 and AIR 1964 SC 345 Rel. on. 
7 (Paras 7, 13) 
_ Anno: AIR Comm. Const. of India (2md 
Edn.) Art. 136 N. 2. 


Cases Referred: Chronological Parzs 


AIR 1964 SC 345 : (1964) 3 SCR 480 10 
AIR 1963 SC 1558 : 1964 (2) SCR 203 9 
AIR 1951 All 746 (FB) 9 
(1917) 1 KB 486: 116 LT 136 Rex v. 

Kensington Income Tax Commrs. 9 
(1914) 1 KB 608 : 110 LT 372 The Kieg 

v. Wiliams ` f ` 9 


_CV/CV/A726/78/GDR 


cnt 
whee 





-Udai Chand v.. Shankar. 


Lal (Beg C. J.) [Prs. 1-4]; S. ©. 765 


Mr. Badridas. Sharma. and Mr. S. R 
Srivastava, Advocates, for Petitioner; Dr. 
L. M. Singhvi Sr. Advocate (M/s. S. M. 
Jain, Dalveer Bhandari and $. K. Jain 
Advocates, with. him), for Respondents. 

M. H. BEG, C. J.:— The plaintiff land- 
lordhad purchasedashop byasale deed 
dated 17th May 1965, and then terminat- 
ed the tenancy of the defendant peti- 
tioner by aregistered notice in July, 1965, 
coupled with a demand for arrears of 
rent. Upon the failure of defendant to 
comply with the notice to quit a suit was 
filed against the defendant petitioner on 
23rd November, 1965. During the pen- 
dency of that suit the Rajasthan Pre- 
mises (Control of Rent & Eviction) Act, 


1950, was made applicable by a notifica- — 


tion dated 30th March, 1967, to Rajgarh 
town where the shop is situated. 


2. The defendant-petitioner had deni- 
ed having executed any rent note in 
favour of Bhurdas, the predecessor-in 
interest of the plaintiff landlord who had 
also notified the defendant petitioner of 
the sale in favour of the plaintiff by a 
registered notice dated 25th June, 1965, 
received by the defendant petitioner on 
29th June, 1965. The defendant petitioner 
pleaded having taken the shop from ano- 
ther individual, Mahant Ram Ratan Das. 


3. In the course of litigation, the de- 
fendant-petitioner had asked for an issue 
to be framed on the question - whether 
there was legal necessity for the trans- 
fer in favour of the. plaintiff. In other 
words, he had questioned, at that stage, 
the legality of transfer in favour of the 
plaintiff on the ground of want of title 
in the plaintiff's predecessor-in-interest 
and alsoon the ground thatthe sale deed 
was invalid. The High Court had, however, 
on a revision application preferred by 
the defendant petitioner, rejected the de- 
mand of the tenant for framing of an 
issue on the question whether there was 
legal necessity for the transaction. The 
ground for this rejection was that, as 
the defendant petitioner had obtained 
possession under a tenancy from Bhurdas, 
the predecessor-in-interest of the present 
landlord, Surajmal, the defendant-peti- 
tioner, Udai Chand was estopped from. 
questioning the title of his landlord by 
reason of the principle laid down in Sec- 
tion 116 of the Evidence Act. 

4. Ultimately, upon the decree for evi- 
ction, the defendant-petitioner had again 


s 


challenged the view that he was estopped . 


from questioning the title of Bhurdas. On 
this question the learned judge who heard 


766 S: C. [Prs. 4-10] 


' the second appeal. in the High Court a 
served: 

- “T would like to mention hers. that ‘the 
learned Counsel for the appellant did 
not challenge the correctness of the find- 
ing that the rent notes Ex, 8 and Ex, 10 


were executed by the defendant in. 


favour of Bhurdas. The learned Counsel 


for the appellant also did not challenge - 


„the genuineness of the sale deed dated 

May 17, 1965 executed by Bree in 
favour of Surajmal”, 
The High Court then quoted the recitals 
of Ex. 10 showing that the defendant had 
admitted that the shop was owned by 
Bhurdas to wkom he would pay rent. 
The deferidant petitioner’s second appeal 
was, therefore, dismissed by the: High 
‘Court. 

5. The defendant-petitioner then filed 
a “special leave petition in this Court 
‘under Art. 136. Ground No. 7 of the 
grounds of special leave petition was: . 
~ “That the Hon’ble Court should’ have 
appreciated that the rent“ note Ext.’ 10 
nowhere states that’ Bhoords’ ‘was’ the 
owner of the ‘house and“hence the infer- 
ence’ of the Hon’ble Judge that the peti- 
tioner had admitted that Bhoordas was 
the owner of the shop, is not correct and 
hence the’ judgment under’ appeal de- 
serves to be set-aside’,  - 

` 6 On 17th May, 1977, the leaned 
Vacation Judge granted special leave to 
appeal this ‘Court and also‘an ex parte 
order ‘staying -dispossession pending dis- 
posal of a notice of motion. : 


.t The respondents’ application for 
evocation ” of special leave to`. ap- 
peal is now before us. ‘The res- 


ponderits have filed a true ‘copy of the 
rent deed Ex. 10. A perusal of it shows 

that there was a specific mention of 
’ Bhurdas as the owner of the shop in 
` dispute which the defendant-petitioner 
had taken on rent. Hence, ‘there could 
be no getting away from the fact, that the 
defendant petitioner had made. a clearly 
false and misleading assertion in his 
‘special leave petition. ‘We fail to. see 
what point other than the. applicability 
of S. 116 of the Evidence Act could pos- 
‘sibly arise in the case:. The whole case 
was concluded by findings of fact. Never- 
theless, the special leave petition ` was 
granted in this Court. We think that the 
only reason why- such leave could have 
been granted was that it was misrepre- 
sented to the Court that the rent. note in 
‘favour of Bhurdas did not contain an ad- 
mission’ of the owners ‘of -- Bhurdas, 
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A LERA 
This was certainly a mis-statement of a 
material fact which was of decisive -im= 
portance in the ‘case, In fact, it was a 
serious misrepreséntation on. the only . 
point which could possibly arise in 


“case. 


_ & We have heard learned counsel for 
both sides. Learned Counsel for the de- 
fendant petitioner is unable to give any 
explanation for the false assertion in 
ground No. VII of his special leave peti- 
tion except that the learned Counsel 
had himself misunderstood the docu- 
ment, because of other facts in the case, 
We are unable to accept this flimsy ex- 
planation as a sufficient justification for 
the false eer 


9. Reference was made by the TIearned 
Counsel for the respondents to The King 
v: Williams (1914) -1 KB 608, and Rex 
v. Kensington. Income Tax Commrs. 
(1917) 1 KB 486, which are cases of mis- 
leading assertions by petitioners made in 
affidavits to support grounds for writ 
petitions. He also. cited Asiatic Engineer- 
ing Co. v, Achhru Ram, AIR 1951 All 746 
(FB),:on principles governing refusal of 
relief on writ petitions due to misrepre- 
sentation or suppression of material facts. 
More relevant is: Hari Narain v: Badri 
Das, 1964 (2) SCR 203 at p. 209 : (AIR 
1963 SC 1558 at p: 1560): where’ Gajen- 
dragadkar, J., speaking for this’ Court 
said! (at p- 209) : or Ben) a (at P 1560 
of ATR): | 


“In dealing with. applications for spe~ 

cial leave, the - 
statements of fact and grounds of ‘fact 
contained in the petitions at their | face 
value. and it would be unfair to betray 
the confidence-of the Court by making 
statements which are untrue and 'mis- 
leading”. 
In that case,- this Court revoked the grant 
of special leave despite the fact that Mr. 
Setalvad, who had argued. the | special 
leve petition at the time of its grant, had 
stated that, so far-as he recollected, the 
special. leave was not granted on the 
ground on which ~ misrepresentation — by 
his’ client had taken piane: 


10:: The- last inentinned ease was cited 
with approval in Rajabhai Abdul Rehman 
Munshi v...Vasudev Dhanjibhai Mody, 
(1964) 3 SCR 480 at pp. 488 and 493 : 
(AIR 1964 SC 345 at p. 347 and 349) 
where Sarkar and Shah JJ. -pointed out - 
(at p., 488) (of SCR): (At p. 347 of AIR 
SC): ’ f 


tha ` 


Court naturally takes . 


1978 
“Exercise of the- jurisdiction. of the 


Court under- Art. 136. of the Constite- 


- tion is ‘discretionary: it is exercised spaz~ 


ingly and in, exceptional cases, when a` 


`- . substantial question of law falls.:to ke 
determined or -where it appears to the 
Court that interference by this Court $s 


necessary to remedy serious-.injustice. A. - 
party. who..approaches this. Court invo- 


ing the exercise of this overriding di- 
cretion of the Court must come wish 
clean hands. If there appears.on Es 
part any attempt to overreach:or mislead 
-the Court by false or untrue statemenis 
or by withholding true informatien 
which would have a bearing on the que~ 
tion of exercise of ` the discretion, the 
Court would be justified in. . refusing ` bo 
exercise the discretion or if the discr=~ 
tion has been exercised, in revoking tze 
leave to’appeal granted even at the time 
of hearing of the appeal”. ` 

‘And, Hidayatullah J.; said (at pp. 4%- 
494) (of SCR) : (at p. 349 of AIR) thers: 
. “The powers exercisable by this, Court 

under Art. 133 of the Constitution are 
not in the nature of a general appeal. 
They, enable this Court to interfere in 
cases where an. irreparable injury has 
. been caused by reason of.a miscarriage 
of Justice due to a gross neglect of law 
or procedure or otherwise and there is 
no other adequate remedy. ‘The article 
is hardly meant to afford relief in a cease 
of this type where a party is in defaxlt 
of rent because he withdrew a ‘depo=it 
lying in court but who cannot,. on the 
record of the case, be shown to have 
withdrawn the amount. If the petition 
had mentioned that the decision of the 
appeal court. had proceeded on the 
ground that the amount was taken out, 
it is difficult to imagine that this .Comt 
would have given special leave to decide 
a question of discretion”. 

il. Weare constrained to observe that 
the tendency to file appeals in hopel=ss 
cases only.to gain time and ward off evac- 
tion hasassumed alarming proportioms. 
We cannot mitigate possible rigours of ly . 
law by permitting defaulting tenants to 
hold up their evictions indefinitely or 
for inordinately long periods on flimsy or 
unsustainable grounds. We cannot permit 
abuses of the process of law ana of aw 
Courts. 

12.. ‘Accordingly, we alte this. zp- ` 
plication for. revocation. of special lesve. 
We hereby revoke the special. leave graat- 
ed and reject the special leave petition. 
We also vacate the stay granted. ‘The ap- 
plication for. urging additional ground: is 


LT. Commr., A. P,:v. Sirpur. Paper Mills (Bhagwati J.) :[Prs. 1-2] S.C. 767 


rejected. .The Diain Tee POnCent will 
get 2 oc costs, 


Application allowed, 


> a A 
57 a e 





AIR ‘1978 SUPREME COURT 76T . 
(From: Andhra Pradesh) 

_ MoH, BEG; C. J., P.-N BHAGWATI 
AND D. A DESAI, JJ. 

The Commissioner of : ere 
Andhra ‘Pradesh, Hyderabad,. Appellant 
-v. M/s. Sirpur Paper Mills Ltd., Respon- 
‘dent. - 

Civil Appui No: 488 ` of 1977, 
19-1-1978. 


Constitution of India, Art. jee eae 
Leave’ — Question whether certain ex- 
penditure incurred by ‘assessee on main- 
tenance of guest house ig deductible in 
computing his income — Question is 
undoubtedly one of law — However, im 
view of Judgment in AIR 1978 SC 589 no 
‘useful purpose would be served’ by direc- 
` ting Tribunal to ree this question to 
P Ca ` (Para 1) 


H` Comm. “Constitution (2nd 
Note 2. 


Chronological 


D/- 


Ein jos 136, 


Case Referred: 
AIR 1978 SC 509 

BHAGWATI, J.: — This appeal. by 
_spedial leave is direrted against an order 
passed by the High Court . of Andhra 
Pradesh refusing to direct the Tribunal 
.to refer a question of law said to arise 


Paras 
1 


. out of the order of the Tribunal, The 


assessment year to which the order of 
.Tribunal -relates is 1968-69 for which the 
relevant. account -year:is the year ended 
80th June, 1967. The question which is 
sought to be referred is whether the ex- 
penditure of Rs. 24,508/- incurred by the 
-asseSsée on maintenance of Guest House 
at Sirpur was deductible in computing 
the income of the assessee. This question 
ig undoubtedly a question of law, but 
having regard to the judgment delivered 
by us today in Civil Appeals Nos, 884 to 
887 of 1974 (reported in AIR 1978 SC 509) 
we do not: think.that any useful purpose 
will be served by directing the Tribunal 
‘to refer this question to the High Court 
since it. would have to be- answered 

against the Revenue. - 
-2. .We accordingly ‘dismiss the appeal 
with: tosts, X 
~ Appeal dismissed. 
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AIR 1978 SUPREME COURT 758 
(From: (1975) 2 Cal LJ 417) 


] V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


Sambhu Nath Palit, Petitioner v. The 
Corporation of Calcutta and another, 
Respondents. 

Special Leave Petn. (Civil) No. 5097 of 
1977, D/- 24-1-1978. 


(A) Calcutta Municipal Act (33 of 
1951), S. 202 — Consolidated rate to be 
paid by owner of a bustee — Lang be- 
longing to owner and huts thereon to 
various tenants — Mode of assessment. 

Where land belong to owner and huts 
thereon to his various tenants, assess- 
ment is to be done in regard to each bit 
of land and hut thereon by particularisa- 
tion of the assessment separately on the 
consolidated valuation. S. 202 authorises 
for collection by the owner of the land 
of so much of the rate as is attributable 
to the hut which belongs not to the own- 
er but to the tenant. S. 202 is more or 
less a self-contained Code and what is 
leviable under that provision cannot be 
prejudiced by the existence of any other 
provision. (1975) 2 Cal LJ 417, Affirmed. 

(Para 1) 


(B) Calcutta Municipal Act (33 of 
1951), S. 202 — Recovery of rates in ex- 
cess of rents fixed under Thika Tenancy 
Act — Not barred by provisions of Thika 
Tenancy Act which deals with rents and 
not rates, (Para 2) 


(C) Calcutta Municipal Act (33 of 
1951), S. 202 — Provision is not discrimi- 
natory. (Constitution of India, Art. 14). 

The bustees and the dwellers of 
bustees stand in a separate class by 
themselves and S. 202 which makes a 
special provision dealing with owners 
of bustees cannot be challenged as dis- 
criminatory. (Para 3) 


Anno: AIR Comm. Const, of India (2nd 
Edn.), Art. 14 Notes 1 (cc) and 17. 


M/s. N. R. Chatterjee and Amlan Ghose, 
Advocates, for Petitioner, 


V. R. KRISHNA IYER, J.: — We have 
heard counsel Mr. Chatterjee on two 
grievances of his client. According to him, 
the land belongs to the petitioner, the 
huts belong to his tenants, but the muni- 
cipal assessment is based upon- valuation 
of the land and the huts together, This 
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grievance is taken care of in. two ways. 
The High Court had directed that in r- 
gard to each bit of land and hut thereon, 


there will be particularisation of the 
assessment separately on the con- 
solidated valuation. Secondly, there 
is also provision in S 202 


of the Calcutta Municipal Act, 1951 
(hereinafter referred to as the ‘Act’) for 
collection by the owner of the land of so 
much of the rate as is attributable to the 
hut which belongs not to the owner but 
to the tenant, if we may put it loosely 
that way. The details have been spelt out 
in S, 202 of the Act. We consider $.202 as 
more or less a self-contained code with 
the result that what is leviable under 
that provision cannot be prejudiced by 
the existence of any other provision. 


2. Counsel’s second grievance is that 
the provisions of the Thika Tenancy Act 
stand in the way of the petitioner collect- 
ing from his tenant any amount in excess 
of the rent fixed under the Act, This 
grievance also has no substance because 
the Thika Tenancy Act deals with rents 
while 8.202 deals with rates, The special 
provision must prevail so far as the rates 
are concerned and the petitioner ig not 
prevented from collecting sums due under 
S.202 in the shape of rates. The Thika 
Tenancy Act does not come in the way 
of the petitioner in recovering what is 
permissible under S.202 of the Act, 


3. Nor are we able to appreciate 
counsel’s contention that Art. 14 of the 
Constitution is violated. Bastis—horried 
hovels, which blot the human-scape of 
India, still survive in our socialistic pat- 
tern — stand as a separate category 
although as an ugly but inescapable 
social reality. It is true that the most 
unfortunate section of the society in Cal- 
cutta City dwell in these bastis except 
those who, unable to afford the luxury 
even of these bastis, have to seek shelter 
om the pavements, So far ag Art. 14 is 
concerned, the bastis ang the dwellers of 
bastis stand in a tearfully separate class 
by themselves and a special prevision 
dealing. with ownerg of bastis cannot be 
challenged as discriminatory. If ever. 
there were any discrimination it is 
against the human condition, rather tha 
inhuman condition, of those whom dire 
necessity drives to occupy these hut- 
ments, So far as the owners are concern- 
ed, their position is protected by S. 202 
and there cannot be any complaint ex- 
cept abstract, theoretical and imaginary 
ones, that-there is discrimination against 
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them. With these observations, : the peti- 
tion is dismissed, 
Petition dismissec 


AIR 1978 SUPREME COURT 769- 
(From: Industrial Tribunal Allahabad? 
V. R. KRISHNA IYER AND 
JASWANT SINGH JJ, 

M/s. Ghaziabad Engineering Co. PvL 
Ltd., Appellant v. The Certifying Office= 

and another, Respondents. 

Civil Appeal No. 2171 of 1970 D/- 
13-1-1978. ; 


Industrial Employment are Or 
ders) Act (20 of 1946), S. 10 — Modificæ 
tion of Standing Orders — Modificatioz 
relating to grant of 6 days’ casual leav: 
— Questions of fact — Interference b3 
Supreme Court. (Constitution of India. 
Art. 136). i 


The modification itself related to 
grant of six days casual leave (on a pai 
basis) to the workers in the appellant’ 
factory in Gaziabad. The certifying offt 
cer considered this grant of casual leave 
ag fair and reasonable having regard © 
the prevalent practice in the neighbour 
ing industries of this industrial belt and 
also paying attention to the financiel 
position of the appellant’s undertaking. 
The Appellate Authority also concurred 
by a separate discussion in the same 


conclusions, These are pure questions ci ` 


fact and Supreme Court’s jurisdictiom 
under Art. 136 cannot be exploited fcc 
canvassing points such as these. It 35 


clear that the modification was within- 


the jurisdiction of the Certifying Office: 
and he has not contravened any provisicn 
of the Act, or any statute. (Paras 1, 2, 3) 


Thus there ig: nothing illegal in tk2 
order impugned nor there is anythirz 
shockingly violative of fainness or juz 
tice. It-is a notorious fact that casu=l 
leave is not an automatic advantage 3 
the total number of days’ leave that 3 
worker is entitled. It is only in the eve=t 
of sudden emergencies that casual leawo 
is allowed and so the grievance of the 
appellant that the total may exceed the 


overall maximum of thirty days leave is 


exaggerated, if not imaginary. (Para 3) 
It cannot be said that the current tremd 
in a particular area or industry hag tbe 


*(Standing Order Appeal No. 8 of 19€%, 
D/- 30-3-1970 (Ind. Tri. — AI). 
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that certain other factories. 


Ghaziabad Engg. Co. v. Certifying Officer (K. Iyer J.) [Prs. 1-3] S.C. 769 ` 


force of law. It may have. persuasive ` 
value but not more, l 
(Para 4) 
Anno: (1) AIR Manual (3rd Edn.) In- 
dustrial Employment (S. O.) Act. S. 10, 
No 1; (2) AIR Comm: Const. of India, Art. 


“136, Notes 10A and 12. 


Cases Referred: Chronological Paras 
AIR 1961 SC 647: (1961) 3 SCR 297 3 
K. P. Gupta, Advocate, for Appellant; 
G. N. Dikshit, Sr. Advocate (O, P, Rana 
Advocate, with him), for Respondent No. 1 
V. R. KRISHNA IYER, J.: — This 
appeal by special leave raises a short 
question which has been decided adverse 
to the appellant by the Certifying Offi- 
cer, Kanpur and the Industrial Tribunal 
which is the appellate authority. The 
marrow point that falls for decision is as 
to whether the modification of the Stand- 
ing Orders under the Industrial Employ- 
ment (Standing Orders) Act, 1946 and 
the rules framed thereunder wag illegally 
made by the Certifying Officer. The mo- 
dification itself related to grant of six| 
days’ casual leave (on a paid basis) to 
the workers in the appellant’s factory. in|’ 
Gaziabad. The certifying officer has con- 
sidered this grant of casual leave as fair 
and reasonable having regard to the pre- 
valent practice in the neighbouring in- 
dustries of this industrial belt and also 
paying attention to the financial position 
of the appellant’s undertaking. For this 
purpose he has relied upon the fact that 
20% bonus was paid under the Payment 
of Bonus Act, 1965 and has further stated 
have been 
giving paid casual leave for their work- 
ers. These facts persuaded him to grant 
the modification although reducing the 
number of days to six as against twelve 
which the workers originally claimed. 


2. The Appellate Authority concurred 
by a separate discussion in the same 
conclusion, We are requested by Shri 
Gupta to reverse this concurrent finding 
of fact on two grounds. He states that 
the undertaking of the appellant is a 
losing proposition and relies upon cer- 


“tain balance sheets stated to have been 


produced before the Certifying Officer. 


- He also argues that there is no positive 


material to make out that other industries- 
in the locality are granting casual leave 
to their workers. 


3. These are pure questions of fact 
and this Court’s jurisdiction under Art. 
136 cannot be exploited for canvassing 
points such as these, It is clear that the 


. i z 
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modification: was within the. jurisdiction 

of the Certifying Officer: and he has not 


contravened any provision of the Act or 
any statute. The Factories Act, 1948 pre- 


scribes in S., 73 (1) a certain ‘number. of . 


days’ leave but this is the minimum and 
not the maximum .as has been indicated 


in -this Courts ruling ‘in . ‘Alembic 
Chemical ` Works Co. Ltd’. v. 
Workmen (1961) 3 SCR- 297: (AIR 1961 


SC 647). Moreover, the model Standing” . 
Schedule to the. . 


Orders as well as the’: 
Industrial Employment, (Standing Orders) 
Act, 1946 deal- with casual leave, In this 
view there is nothing illegal in the’ order 


impugned nor are we satisfied that -there’ 


is anything shockingly violative of fair- 


ness or justice. ‘Tt is-@ notorious fact. that - 


casual leave is not ‘an automatic advan- 


tage fo the -total number of days’ -leave™ 


that a worker is entitled. It is only in the 
event of sudden emergencies that casual 
leave ig allowed and so the grievance of 
the appellant: is exaggerated, if not ima- 
ginary, Apart from this, it is elementary 
that unforeseen circumstances may unex- 
pectedly erop up necessitating sudden 
absence of an employee, be he in Govern- 
ment service or any other office or in an 
industrial . undertaking, The whole con- 
cept of. casual leave is calculated to pro- 
vide for such contingencies, We see no- 
thing “unfair in the Certifying: Officer 
according six days by way of casual: 
leave to the workers, After all the con- 
tentment of the workers is an essential 
component of their efficiency and if tha 
Certifying Officer and the Appellate Au- 
thority who deal regularly with ‘such 
matters have felt that this step was fair 


and nothing is shown to our satisfaction ` 


that there is anything grossly unfair. 
about this ‘modification, we should not 
interfere by exercise of the special. juris- 
diction of this Court. 


4.. The third point‘ put ‘forward’ by 
Shri Gupta was that according to the 
Appellate. Tribunal, the currént trend is to 
grant an overall maximum of thirty days 
leave while in this case if the casual 
leave is also teken into account it may 
extend to 33. 1/2 days leave, As pointed 
‘out. earlier, casual leave is mot a matter 
.of right and a man may not get casual 
leave unless circumstances are sudden or 
which in the ordinary’ course cannot be 
met by taking ‘regular leave. Se- 
condly, we are not satisfied that the cur- 
rent trend in-a particular: area or indus- 
try. has the force of law. It may have 
persuasive value but not more, “That. is 
why after ae note of ‘that circumn= 


Multinarain + v: State of Bihar (K. Iyer: I zt 


ALR 


stance, the Tribunal has still chosen to ` 
affirm the claim for 6 days ‘casual leave,- 
After ‘all the excess ig around three days 
in a year, $ 


5. We, therefore, dismiss the appeal, 
pu, in the circumstance, hout: costs. 


Appeal : : dismissed. 


am 1978 SUPREME COURT 770 
. (From: Patna) 


y. R. KRISHNA IYER AND 
, JASWANT SINGH, JJ. 


Muktinarain Jha and others, Petitioners 
v. State: of Bihar, Respondent. cad 

' Criminal Misc, Petition’ No; 109 of: 1978, 
Di. -23-1-1978, - 

-Constitution of - India, -136 — 
Criminal case — Conviction oad sentence 
confirmed.. by High Court — Delay. in 
despatching judgment to trial. court — 
Accused: therefore not allowed to surren- 
der to judicial custody — Special: leave 
petition restored. (Criminal Practice — 
Appellate Court: — Duty to communicate 
fad to aa court fate prompt 

de 

The - caicho and santai: “passed 
against an accused was confirmed by the 
High Court. “The special leave ‘petition 
was dismissed on ground that the accused 
had not surrendered’ to judicial custody. 
In an’application for restoration’of the 
special leave petition it was pointed out . 
that the lower Court declined to take the 
accused into custody: for want of receipt 
of judgment from the High Court. 


Allowing ‘is restoration of the ean 
leave petition, held that a sentence should 
not be delayed at least after it-is con- 
firmed. by the High Court but when this 
happens on account: of the indifference of 
the administrative side of the High Court 
in the mechanical process of communica- | 
tion to the trial court it speaks badly of 
tae ENAERE side of our court system, 

(Paras 1, 2) 
pen AIR Comm. Constn. .of India 
(2nd: Edn:), -Art."136, N. 2 and 22, ` 

- Mr. Parmod- SUD, SNES: for 
Petitioners: ae f 

vV. R. KRISHNA IVER, I. ate special 
leave petition had been "disrnissed | on an 
earlier occasion on the score that _ the 
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petitioners had. not surrendered: to judi- 
cial custody which is more or less-a con- 
dition precedent to seeking the leave o= 
this Court to file an appeal. However, ths 
petitioners point out, in the present peti- 
tion for restoration of S.. L, P., ‘thas 
although they: had offered their persom 
and surrendered before the Assistant 
Sessions Judge, Madhippura, resquesting 
that they be remanded to jail custody, th= 
court declined to take them into custods 
for want of receipt of judgment from thé. 
High Court, Prima facie, this appears to be 
true in view of annexure A which is = 


copy of the application put into the. 


court. It is unfortunate that when Higa 
Courts deliver judgments: confirming the 
conviction and sentence, there is a-long 
delay in communicating the fact of affix 
mation of the sentence to the trial courte 
A sentence should not be delayed at leasi 
after it is confirmed by the High Court 
but when this happens on account of tke 
indifference -of the administrative side ef 
the High Court in the mechanical process 
of communication to the trial court ï 
speaks sadly of the management side of 
our court system. . We wish that mora 
business-like procedures in such matters 
were evolved so that the rule of law 
need not suffer a new shock on accouct 
of messy management of judicial bust 
ness rectifiable by a little more prompt 
tude and attention. 


2. These observations have relevanze 
to the present case because, long after 
the judgment of the High Court and tze 
sentences offering to surrender, tze 
court’s ‘sentence’ has not, started to ope-. 
rate and the S. L. P. in this Court has 
had to be dismissed — things . which 
should not have and could: not have hap- 
pened if the High Court’s administrative 
side had’ been less indifferent, 





3. The petition is allowed and tie 
S. L. P. will be posted three weeks lat=r. 
Time to surrender. ten -days. Meanwhile 
communication of this order, with some 
administrative celerity, will be made bch 
to the High Court and to the -trial court, 
a practice direction is to be reported), 


ash Petition allowed. 


_Pathumma’v. Staie of Kérala - 


S.C; 771 
AIR 1978 SUPREME: COURT TIY 
(From: 1972 Ker LT 1031) 

M. H. BEG, C. J., P. N. BHAGWATI, 
V. R. KRISHNA IYER, S. MURTAZA 
FAZAL ALI, P. N. SHINGHAL, 
JASWANT SINGH ‘AND. V. D. 
TULZAPURKAR, JJ.* ` 

_ (1) Civil Appeal No, 420 of 1973. 

Pathumma and others, Appellants v. 
State of Kerala and others, Respondents, 

AND 

_ (2) Civil Appeals Nos, 442-445 of 1973. 

K. M. Kunhahammad etc. etc., Appel- 
lants v. State of Kerala and others, Res- 
pondents. ` 

Civil Appeals. Noa: 420 ‘and 442-445 of 
1973, D/- 16- 1-1978. . 

(A) Interpretation of Statutes — Con- 
stitutional law —. Duty of Courts, 
” Courts should interpret - the, constitu- 
tional provisions against the social set- 
ting of the country so as to show a com- 
plete consciousness and deep awareness 
of the growing requirements. of the so- 
ciety, the increasing needs of the na- 
tion, the: burning problems of the day 
and the complex issues facing the people 
which the legislature in its: wisdom, 
through beneficial legislation, seeks to 
solve. The judicial approach should be 
dynamic rather than statie, , pragmatic 
and not: pedantic and elastic, rather than’ 
rigid.. AIR 1961 SC 1602 Followed. 

(Para 5) 

(B) Constitution of India, Art. 19 — 
Scope — Reasonable restriction — De- 
termination — Test — Kerala Agricul- 
turists Debt Relief Act (2 of 1970), Sec- 
tion 20 — Constitutional validity of. 


There can :be no. doubt that Article 19 
guarantees ‘all the seven freedoms te the 
citizen of the country including the right 
to hold, acquire and dispose- of ‘property. 
It must, however, be remembered that 
Article 19. confers an absolute and un- 
conditional right which. is subject only 
‘to reasonable restrictions to be placed 
by Parliament or the legislature in pub- 
lie interest, (Para 7) 

Guidelines to determine the question 
of reasonableness of “restriction.” 

.. (4) that,-in judging the reasonableness 
of the restrictions imposed by clause (5) 
of Article 19,:the Court. has to bear in 
mind the. Directive Principles of - State 


*(Note: The judgments are printed in the 
order in which B are > given in the 
certified copy.) 
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Policy. AIR 1973 SC 1461; AIR 1976 SC 
490; AIR 1957 SC 699; AIR 1977 SC 1825 
and AIR 1951 SC 318, Foll (Para 8) 


- (2) that restrictions must not be ar- 
bitrary or of an excessive nature so as 
to go beyond the requirement of the in- 
terest of the general public, AIR 1951 
SC 118 and AIR 1954 SC 224 Foll 
(Para 14) 
: (3) that in order to judge the quality 
of the reasonableness no abstract or 
general pattern or a fixed principle can 
we laid down so as to be of universal ap- 
plication and the same will vary from 
ease to ease. AIR 1952 SC 196; AIR 1958 
SC 731; AIR 1959 SC 1124; AIR 1960 SC 
1980 and AIR 1961 SC 1602, Foll, 
(Para 15) 
(4) that a just balance has to be 
struck between the . restriction imposed 
and the social control envisaged by 
clause (6) of Article 19. AIR 1960 SC 
430 and AIR 1971 SC 2164, Foll. (Para 18) 
(5) that there must be a direct and 
proximate nexus or a reasonable connec- 
tion between the restriction imposed and 
the object which is sought to be achiev- 
ed. In other words, the Court has to see 
whether by virtue of the restriction im- 
posed on the right of the citizen the 
object of the statute is really fulfilled 
or frustrated. AIR 1960 SC 1080 and AIR 
1963 SC 812, Foll, (Para 20) 
(6) that court must see the prevailing 
social values whose needs are satisfie? 
by restrictions meant to protect social 
welfare, AIR 1964 SC 416 and AIR 1952 
SC 196 Followed. (Para 22) 


(7) that so fer as the nature of rea- 
sonableness is concerned it has to be 
viewed not only from the point of view 
of the citizen but the problem. before 
legislature and the object which is 
sought to be achieved by the statute. In 
other words, the Courts must see whe- 
ther the social control envisaged in 
clause (6) of Article 19 is being effectuat- 
ed iby the restrictions’ imposed on the 
fundamental right. AIR 1961 SC 1602 
and AIR 1958 SC 731, Followed, (Para 24) 

The object of the Kerala Agriculturists 
Debt Relief Act (2 of 1970), is to eradi- 
.cate rural indeotedness and thereby to 
secure the common good of people -living 
in abject poverty. The object, therefore, 
clearly fulfils the directive laid down in 
Articles 38 and 39 (b) of the Constitu- 
tion. (Para 8) 

The object of the Act is to protect the 
peor. distressed ‘agriculturist debtors 


from the clutches of- greedy creditors ` 


~ 


. Pathumma v. State of. Kerala 


‘five of Art. 31. (obiter). 


A.L R. 


who have grabbed the properties, of the 
debtors and deprived the debtors of their. 
main source of sustenance, Another ob- 


ject which is said to be fuh- 
filled by the statute is to 
eradicate and remove agricultural 


indebtedness in the State by amelioration 
and improvement of the lot of debtors 
by bringing them to the subsistence 
level and reducing their borrowings. 
The Act does not provide for any drastic 
or arbitrary procedure as the property 
is restored to the debtor only on pay- 
ment of the purchase money. Having re- 
gard to the economic conditions prevail- 
ing' in Kerala before the passing of the 
Act, it cannot be said that the restric- 
tions are in any way arbitrary or ex- 
cessive or beyond the requirements of 
the situation. (Paras 37, 38) 
Therefore, ‘the provisions of the Act 
are reasonable restrictions within the 
meaning of clauses (5) and (5) of Art. 19. 
(Paras 38, 62) 
Anno: AIR Comm. on Constitution 
(2nd Edn.), Art. 19, N, 2, 20 (C) and 
69 (F). 
(C) Precedents — American decisions 
— Value of. 


The Supreme Court need not refer to 
American .cases nor rely on the Ameri- 
can Constitution for the- purpose of 
examining the seven freedoms contained 
in Article 19 because the social condi- 
tions and the habits of our people are 
different, AIR 1973 SC 947, Foll. 

(Para 23) 

(D) Constitution of India, Art. 31 — 
Kerala Agriculturists Debt Relief Act 
(2 of 1970), S, 20 — Act found to be a 
valid piece of legislation as it amounts 
to a reasonable restriction within Arti- 
cle 19 (5) and (6) — Act is not viola- 
(Para 38) 

Anno: AIR Comm. on Constitution 
(2nd Edn.), Art.. 31,. N. 4 (D). 


(E) Interpretation of Statutes — Re- 
ference to Statement of Objects and Rea- 
sons — Provisions of the Act, clear and 
unambiguous — Courts need not delve 
into statement of objects and reasons. 

a : (Para 40) 

(F) Constitution of India, Art. 14 — 
Scope Reasonable classification — 
Conditions for — Kerala  Agriculturists 
Debt Relief Act (2 of 1970), S. 20 — Sec- 
tion 20, if violative of Art, 14, 


What Art. 14 forbids ‘is hostile discri~ 
mination and‘ not reasonable classifica- 


- tion. Equality before-law does not mean: 


that the same set of law. should’. apply 


1978 
to all persons: under every circumstance 
ignoring differences and disparities be- 
tween men and things. It is for the 
State to make a reasonable classifica- 
tion which must fulfil two conditions : 
(1) The classification must be founded or 
an intelligible differentia which distin- 
guishes persons or things that are group- 
ed together from others left out of the 
group. (2) The differentia must have € 
reasonable nexus to the object sought 
to be achieved by the statute. AIR 195€ 
SC 538 and AIR 1976 SC 490, Followed 
(Paras 41, 64: 
Section 20 of the Kerala Agriculturists 
Debt Relief Act is not violative of Arti- 
cle 14, Having regard to the poverty 
and economic backwardness of the agri- 
culturists debtors and their miserable 
conditions in which they live, it canno: 
‘be said that if they are treated as a 
separate category or class for preferen- 
tial treatment in public interest then the 
said classification is unreasonable, AIE 
1952 SC 75, Fol. -` (Paras 42, 65 
“Anno: AIR Comm. on | Constitution 
(2nd Edn.), Art. 14, Notes 1 and 37. 


(G) Constitution of India, Art, 14 — 
Discrimination — Onus of proof —- Ke- 
rala Agriculturists Debt Relief Act (2 of 
1970), S. 20- — Stranger auction-pur- 
chaser alienee, if similarly situated, 


Before a person can claim to be dis- 
criminated against another he must show 
that all the other persons are similarly 
situate or equally circumstanced. Dis- 
crimination violative of Art. 14 can only 
take effect if there is discrimination be- 
tween equals and not where . unequals 
are being differently treated. AIR 1974 
SC 1, Foll. (Para 45 

‘Having regard to the nature of th2 
rights acquired by the stranger auction- 
purchaser and the bona fide alienee $ 
cannot be said that they are similarly 
situate or happen to be in exactly the 
same position, Distinction between th2 
two pointed, (Para 46) 

The Kerala <Agriculturists Debt Relief 
Act protects the bona fide alienee be 
cause his purchase is absolutely inne- 
cent. While it is true that the provisiors 
of the Act operate rather harshly on the 
stranger auction-purchaser but the rig- 
ours of the law have been softened ` by 
the fact that under the provisions of th= 
Act the auction-purchaser gets his full 
purchase money with costs for any. im- 
provement that-he may have made. .At 
any rate, any.discomfort that he migk: 
have. suffered - as, an individual -has . to be 
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sublimated to the ` public good of the 
community at large, in the instant case, 
the poor agriculturist debtors. (Para 47) 

Anno: AIR Comm. on Constitution 
(2nd Edn.), Art, 14, Notes 1 and 37, 

(H). Constitution of India, Sch. 7; List 
2, Entry 30 — Kerala Agriculturists Debt 
Relief Act (2 of 1970), S. 20 — Act pro- 
viding for relief of indebted agricultur- 
ists in Kerala — Subject.matter within 
the purview of Entry 30 and Act is 
within competence of State legislature. 
AIR 1977 SC 1825, Foll. (Para 57) 

Anno: AIR Comm. on Constitution 
(2nd Edn,), Sch. 7 List 2 Entry 30, N. 1. 

(I) Constitution of India, Sch, 7 List 
2, Entry 30 — Scope. 

Per P. N. Shinghal, J. (for himself and 
on behalf of P.. N. Bhagwati, J. and 
V. D. Tulzapurkar, J.). 

There is nothing in the wordings (of 
Entry. 30 to show that the relief con- 
templated by it must necessarily relate 
to any subsisting indebtedness and 
would not cover the question of relief 
to those who have lost the means of 
their livelihood because of the delay in 
providing them legislative relief., 


(Para 58) 
If the Legislature can provide relief 
to agriculturists against their subsisting 


debts ‘by legislation under Entry 30, 
there is no reason why it should find 
itself disabled from doing so in the case 
of those agriculturists who had lost their 
immovable properties in the process of 
the liquidation of their debts by court 
sales even though their case called for 
Eroater sympathy and speedier relief. 
(Para 59) 


‘Anno: AIR Comm, on Constitution 


_ (2nd Edn.), Sch. 7 List 2 Entry 30, N. 1. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1825: (1977) 2 SCR 828 4, 
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Mr. T. ‘S, Krishnamoorthy ven” Sr. 
Advocate (M/s. S. B. Saharya, Mr. K. 
‘Rami Kumar and Mr. V: B. Saharya, Ad- 
vocates with him), for Appellants in'C, A. 
Nos, 420 and 442-445 of 1973; Mr. V. A. 
Sayed Muhamed, Sr. Advocate (In C. A. 
No. 420 of 1973) (Mr, K. M. K, Nair, Ad- 
vocate with him) (for No. 1) in all Ap- 
‘peals and (for No. 2) in C. A. Nos, 442, 
443 and 445 of 1973; Miss P Thoms, 
Advocate (for Nos. 3-10) in C, A ..No. 445 
‘of 1973, for Respondents. - 


S. M. FAZAL ALI, J, (for himself and 
on behalf of M. H. Beg, C. J.,.V. R 
Krishna Iyer and Jaswant Singh JJ.):— 
These appeals by certificate’ granted by 
the High Court of Kerala ‘involve. a 
common question of law containing. a 
challenge to the constitutionality of the 
Kerala Agriculturists’ Debt Relief Act. 
1970 (Act II of 1970) (hereinafter refer- 
red to in short-as. the Act). The appel- 
lants have ‘assailed particularly Sec. .20 
of the Act which entitles the debtors’ to 
recover the properties sold to. purchasers 
in execution of the decree passed in li- 
quidating the debt owed by the /agri- 
culturists. 


2.. ‘As the. five appeals involve com- 
mon questions of law we propose to de- 
cide them by -one common judgment.: 

: 3. ‘Section 20 of the Act was assailed 
before the ey Court on three” ‘grounds, 
namely: .- 

_ 1. That the “Act was beyond the - legis- 
lative competence of the“ State Legisla- 
ture and did not fall within Entry 30: ‘of 
the State List. ; 


‘2. That ‘the provisioris of S,'20- and: 


the sub-sections: ‘thereof “were violative 


of Art. 19 (1) (£) of the Constitution of . 
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India inasmuch as: they sought to de- 


‘prive the appellants of their right- to 


hold property. 

.8, That sub-secs, (3) and (6) of S. 20 
of the Act were violative of Art. 14 of 
the Constitution of India inasmuch as 
the stranger decree-holder wes selected 
for: hostile discrimination . whereas a 
bona fide alienee who stood on the same 
footing as the stranger decree-holder 
vies ‘excepted from the operation of the 

ct. ; 

4, Me. Krishnamoorty Iyer, learned 
counsel for the appellants has not press~ 
ed point No. 1 relating to the legislative 


competence -of the legislature and has 


fairly conceded. that in view of the deci- 
sion of this: Court in the case of Fateh- 
chand Himatlal v, State. of Maharashtra, 
(1977) 2 SCR 828: (AIR 1977 SC 1825) 
the constitutionality of the Maharashtra 
Debt..Relief Act, 1976 which contained 
similar or rather harsher provisions ` as 
the Act was upheld by this Court. In 


‘these. circumstances, it will not be neces- 


sary for us to examine this question any 
further. 

5. Before however taking up the 
other two points raised by counsel for 
the appellants which were pressed be- 
fore us in this Court’ it may be necessary 


to set out the approach which ‘a Court 


has to make andthe principles by which 
it has*to be guided in such matters. 

Courts interpret the ‘constitutional provi- 
sions against the social setting of ‘the 
country so as to show a’ complete con- 
sciousness and.deep awarenes3-of the}. 
growing requirements ‘of the sodiety, the 
increasing needs of the nation; the burr- 
ing problems of the’ ‘day and the com*|. 
plex issues facing the people which the 
legislature in its ‘wisdom, through bene- 
ficial’ legislation seeks to solve. ‘The judi- 
cial approach should’ be dynamic rather/ 
than static, pragmatic.and not pedantic 
and elastic rather that rigid. It must take 
into consideration the changing trends 
of economic thought, the temper of the- 
times and the living aspirations and 
feelings of the people. This Court while 
acting as-a. sentinel. on the qui vive to 
protect fundarhental : rights © guaranteed 


‘to the citizens. of the country. must try 


to strike a ‘just. balance - between the- 
fundamental rights and .the . lar- 
ger and- broader . interests: of society, 
so that’: when such a. right clashes with 
the: larger interest of the:- country it 
must yield to the latter. - Emphasising 
the.rule of Courts: in such matters this 
Court in: the case:.of.* Jyoti Pershad wv. 
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Administrator. for -the . Union Territory 
of Delhi, (1962) 2 SCR 125 at p. 148: 
(AIR 1961 SC 1602 at P 1613) observed 
as follows:— —— 


“Where the Iégistatuire “fulfils its pur- 
pose and enacts laws, which in its wis 
dom, is considered necessary for the so 
lution of what after all is a very humaz 
problem the tests of “reasonableness 
have to be viewed in the context of the 
issues which faced the legislature. Ic 
the construction of such laws and partè 
cularly in “judging: of their validity th= 
Courts ‘have necessarily to approach 
from the point of view of furthering 
the social interest which it is the pur- 
pose of the legislation to promote, ‘fcr 
the Courts are not, in these matters, 
functioning as’ it were in vacuo, but =s 
parts of a society which is trying. br 
enacted law, to ‘solve its’ problems anā 


p 


achieve a social concord ' and’ peaceful , 


adjustment and ‘thus furthering © -~ the 
moral and material progress oF the’ com 
munity asa whole,” 


6. It is obvious that’ the ‘scans 
is in the best position to understand and 
appreciate the needs. of the people <3 
enjoined by the Constitution to brirg 
about social reforms for the” upliftment 
of the backward and the weaker ` see- 
tions of the society and for the improve- 
ment of the lot of poor- people. Tə 
Court will, therefore, interfere in ths 
process only when the statute is‘ clear-y 
violative of the right conferred on tk 
citizen under Part IIT of the Constitu- 
tion or when the Act is beyond the legis 
lative competence of the legislature er 
such other grounds, It-is for this reascn 
that the Courts have - recognised thet 
there is always ‘a presumption in favowr 
of the constitutionality of a statute ard 
the onus to prove its invalidity lies ca 
the party which assails the same, Ha 
the case of Mohd. Hanif Quareshi v. 
State of Bihar, 1959 SCR 629: (AIR 1953 
SC .731) while adverting to this aspe-t 
Das, C. J. as he.then' was, speaking. fer 
the ‘Court pheryved as follows (at pp. te 
741 of AIR): . 

“The oko tnan of: this Couct 
further establishes amongst other things, 
that there is always a presumption 2 
favour of the. constitutionality of an: e— 
actment and that the burden: is upsn. 
him, who attacks it, to show that the- 
has been a clear violation of the const- 
tutional principles, The Courts, it is ac- 
cepted, must presume that the . legisl=- 
ture ; understands and: correctly. appr=- 


cluding the right to hold, acquire 
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ciates the needs: of its own people, that’ 
its laws are directed to.problems made 
manifest by experience and that its dis- 
criminations are. “based on adequate 
grounds,” 

It is in the light of these principles that 
we have to approach the impact of the 
Act-on the.fundamental rights of the 
citizen conferred on, him by Part li of 
the Constitution. 

7. The first plank of arant by 
learned counsel. for the appellants is 
that the Act. was violative of Art. 19 (1) 
(f) of the Constitution inasmuch as it 
takes away the right to hold property 
as guaranteed by Art. 19 (1) ($. Arti- 


‘cle 19 (1) (£) may be- extracted thus:— 


“All citizens shall have the right 

(£) to acquire, hold and ‘dispose of pro- 
perty”. : 
It: was contended that in the present 
case the appellants had. acquired valid 
title to the property after having pur- 
chased it at the. auction sale in execution 
of decree against the debtors. After the 
sale. the properties vested in the appel- 
lants and the law which invaded their 
right to hold the property was clearly 
violative of Art. 19 (1) (£), of the Con- 
stitution. There can be no doubt that 
Art, 19 guarantees ‘all the seven free- 
doms to the citizen of the country | in- 
“and 
dispose of property. It must, however, 
be remembered that Art, 19 confers an 
absolute. and unconditional right which 


_is subjéct only to reasonable restrictions|: 


to be placed by Parliament or the legis- 
lature in public ‘interest. Clause (5) of 
Art. 19 runs thus: 

“Nothing in sub-cls, (d), (e) and. (f) of 
the said clause shall, affect the - opera- 
tion of any. existing law in so far as it 
imposes, or prevent the State from’ mak- 
ing any law imposing, reasonable restric- 
tions on the exercise. of any of the 
rights conferred by the said sub-clauses 
either in the interests of the general 
public or for the protection of the in- 
terests of any Scheduled Tribe.” 

8. A-perusal .of this clause manifest- 
ly reveals that the right conferred by 
Art, 19.1) (£) is conditioned by the vari- 
ous factors mentioned in clause (5). The 
Constitution permits reasonable restric- 
tions. to be placed on the right in the 


_ interest of the general public or for the 


protection of the interest of any Sche- 
duled Tribe. The State in the instant 
ease. claims. protection under. clause (5) 
by submitting that the provisions - con- 
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_ tained in the Act amount to reasonable 
restrictions for the general good of an 
important part of the community, nama- 
ly, the poor agriculturist debtors. The 
‘object of the Act, according to the State, 
is to remove agricultural indebtedness 
and thereby to eradicate one of the im- 
portant causes of poverty in this coun- 
try. Such an object is undoubtedly in 
public interest, and, therefore, the re- 
striction contained in the Act must be 
presumed to be a reasonable restriction. 
This court has considered this question 
on several occasions during the last 24 
decades and has laid down several tests 
and guidelines to indicate what. in a 
particular circumstance can be regarded 
as a reasonable restriction, One of the 
tests laid down by this court is that, in 
judging the reasonableness of the re- 
strictions imposed by clause (5) of Arti- 
cle 19, the court has to bear in mind the 
Directive Principles of. State Policy. It 
will be seen that Art, 38 contains a clear 
directive to the State to promote the 
welfare of the people by securing and 
protecting as effectively. as possible a 
social order in which justice, social, eco- 
nomic and political shall inform all the 
institutions of national life. Article 29 
(b) contains a direction to secure that 


the ownership and control of the mate- ` 


rial resources of the community are_so 
distributed as best to subserve the. com- 
mon good. Indisputably. the object of 
the Act is to eradicate rural indebtedness 
and thereby to secure the common good 


of people living in abject poverty. The- 


object, therefore, clearly fulfils the di- 
rective laid down in Arts. 38 and 39 (b) 
of the Constitution as referred to above. 

9. In fact in the case of Kesavananda 
Bharati v. State of Kerala, 1973 Supp 
SCR 1: (AIR 1973 SC 1461) all the 
Judges constituting the Bench have in 
one voice given the Directive Principles 
contained in the Constitution a place cf. 
‘honour, Hegde and Mukherjee, JJ. as 
they then were have said that the fun- 
damental rights and the Directive Prin- 
ciples constitute the ‘conscience’ of our 
Constitution. The purpose of the Direc- 
tive Principles is to fix certain social and 
economic goals for immediate attainment 


by bringing akout a non-violent social 
revolution. Chandrachud, J. observed 
that our Constitution aims at bringing 


_ about ‘a synthesis between ‘Fundamental 
Rights’ and ‘Directive Principles, cf 
State Policy’ by giving to the former. a 
place. of .pride and to the latter a pace 

`of permanen 
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10.. In à latter case State of Kerala 
v. N. M: Thomas, (1976) 2 SCC 310: (AIR 
1976. SC 490) one of us (Fazal Ali J. 
after analysing the judgment delivered 
by all the Judges in - the Kesavananda 
Bharatis case (AIR 1973 SC 1461) (su- 
pra) on the importance of the Directive 
Principles observed as follows: : 

“In view of the principles . adurn- 
brated iby this Court it is clear that the 
Directive Principles form the fundamen- 
tal feature and the social conscience of 
the Constitution and the Constitution en- 
joins upon the State to implement those 
directive’ principles. The directives thus 
provide the policy, the guidelines and 
the end of socio-economic ‘freedom of 
Articles 14 and 16 are the means to im- 
plement the policy to achieve the ends 
sought to be promoted by the directive 
principles. So far as the courts are con- 
cerned where there is no apparent in- 
consistency between the directive princi- 
ples contained in Part IV and the fun- 
damental rights mentioned in Part III. 
which in fact supplement each other, 
there is no difficulty in putting a harmo- 
nious construction which advances the 
object of the Constitution. Once this basic 
fact is kept in mind, the interpretation . 
of Articles 14 and 16 and their scope 
and ambit become as clear as day”. ` 


11. In the case of The State of Bom- 
bay v. R. M. D.-Chamarbaugwala, 1957 
SCR 874 at p. 921: (ATR 1957 SC 699 at 
p. 719) this Court while stressing the 
importance of directive principles con- 
tained in the Constitution observed as 
follows: . 

“The avowed purpose of our Constitu- 
tion is to create a welfare State. The di- 
rective principles of State policy set 
forth in Part IV of our Constitution en- 
join upon the State the duty to strive 
to promote the welfare of the people by 
securing and protecting, as effectively 
as it may, a social order in which jus- 
tice, social, economic and political, shall 
inform all the institutions of the national 
life.” 


12, In the case of Fatehchand Himat- 
lal v. State of Maharashtra (supra) the 
Constitution Bench of this Court observ- 
ed as follows (at p. 1833 of AIR.1977 SC): 

“Incorporation of Directive Principles 
of State Policy casting the high duty 
upon the State to strive to promote the 
welfare of the people by. securing and 
protecting as effectively -as it may, a so- 
cial order in which justice, social, eco- 


~-pomic and =political-—-. shall. inform all ` 
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the institutions of the national life is..nc- 
idle print but command .to° action, ` We 
oan never forget, except- at. our peril, 
that the Constitution obligates the Sta- 
to ensure an adequate means. of livek- 
hood to its citizens and to see that . tke 
health and strength of workers, men. ard 
women, are not’ abused, that exploit=- 
tion, moral. and material, shall be extra- 
dited. In short, State action defendirz 
the weaker sections from social injw- 
tice and. all forms of exploitation ard 
raising the standard of living of the 
people, necessarily imply that economsc 
activities, attired as trade or business zr 
commerce, can bė derecognized as trade 
or business.” i 


13. In the instant case, therefore, we 
are not able to see any conflict between 
the directive principles contained m 
Arts. 38 and 39 (b) and the restrictiozs 
placed by the Act. In the case of Tue 
State of Bombay v. F, N. Balsara, 1921 
SCR 882: (AIR 1951 SC 318) this Cowt 
observed as follows:—. ; 


_ "In judging the reasonableness of tne 
restrictions imposed by the Act, one kas 
to bear in mind the directive princip_s 
of State policy set forth in Art. 47 of the 
Constitution.” 


14. Another. test which has been laid 
down by this Court is that restricticns 
must not be arbitrary or of an excessfve 
nature so as to go beyond the requir2~- 
ment of the interest of the. general prd- 
lic. In the case’of Chintaman Rao v. 
tate of Madhya Pradesh, 1950 SCR, 139 
at p. 763: (AIR 1951 SC 118 at p. 19) 
this Court observed as follows:— 


“The phrase ‘reasonable . restricticn’ 
connotes that the limitation imposed on 
a person in enjoyment of the ‘right 
should not be arbitrary or of an exc=s- 
sive nature, beyond what is required in 
the interests of the public, The werd 
‘reasonable’ implies intelligent care end 
deliberation, that is, the choice a ē 
course which, reason dictates. Legis a- 
tion which arbitrarily or excessively Įm- 
vades the right cannot be said.to cen- 


tain the quality of reasonableness ‘and 
unless it strikes a proper ‘balance ze- 


tween the freedom guaranteed in Acti- 
cle 19 (1) (g) and the social control per- 
mitted -by clause (6) of Art. 19, it .mmsf 
be held to be wanting in that quality. 

What is required is that the legislature 
_takes ‘intelligent care and deliberafior. 
“in. choosing:.a ‘course’ which is dictaieé 


Pathumma. v. State. of. Kerzla (Fazal Ali J.) - [Prs, f 12-15] 


S.C. 777 


by reason and: good conscience so as to 
strike a just balance between the free- 
dom contained in Art. 19 (1) and the so- 
cial contrel permitted by clauses (5) and 
(6) of Art, 19, This view was reiterated 
in the case of M/s. Dwarka Prasad 
Luxmi Narain v. State of Uttar Pradesh, 
1954 SCR 803 at pp. 811-12: (AIR 1954 
SC 224 at p. 227): 

15, It has also been pointed out by 
this court that in order to judge the 
quality of the reasonableness no abstract 
or general pattern or a fixed principle 
can be laid down so as to be of universal 
application and the same will have to 
vary from case to case and with regard 
to changing conditions, the values of 
human life, social philosophy of the 
Constitution, prevailing conditions and 
the surrounding circumstances all of 
which must enter into the judicial ver- 
dict. In other words, the position is that 
the court has to make not a rigid or dog- 
matic but an elastic and pragmatic ap- 
proach to the facts of the case and to 
take an overall view of all the circum- 
stances, factors and issues facing the si- 
tuation. In the case of State of Madras 
v. V. G, Row. 1952 SCR 597: (AIR 1952 
SC 196) the Court observed as follows 
{at p. 200):— 

“It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied 
to each individual statute impugned, and 
no abstract standard, or general pattern, 
of reasonableness can be laid down as 
applicable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the evil sought to 
be remedied thereby, the disproportion 
of the imposition, the prevailing condi- 


tions at the time, should all enter into 
the judicial verdict. In. evaluating such 
elusive factors and forming their own 


conception of what is reasonable, in all 
the circumstances of a given case, it is 
inevitable that the social philosophy and 
the scale of values of the Judges parti- 
cipating in the decision should play an 
important part.” 

- This view was endorsed in the case of 
Mohd. Hanif Quareshi v, State of Bihar, 
1959 SCR 629 at p., 660: (AIR 1958 SC 
731 at p. 744) where this Court observ- 
ed as follows: .. 

. “Quite obviously it is, left. to the 
court, in case of dispute to determine 


the reasonableness of the restrictions im- 


posed by the law, In determining that 
question -the court, we conceive, cannot 
proceed on a general notion of what. is 
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reasonable in the abstract or even on a 
consideration af what is reasonable from 
the point of view of the person or per- 
sons on whoin the; restrictions are im- 
posed.” — - i 


Similarly in, the case of The Lord Kri- 
shna Sugar Mills Ltd. v. Union of India 
(1960) 1 SCR 39 at p. 56: (AIR 1959 SC 1124 
at p. 1132) the Court observed that the 
Court in judging the reasonableness `of 
a law, will necessarily see, not only the 
surrounding circumstances but all con- 
temporaneous legislation’ passed as part 
of a single scheme,” - 

16. To the- same effect is. another 
decision of this Court in the case. of 
Kavalappara Kottarrathil Kochuni v. 
State of Madras, (1960) 3 SCR 887 af 
928: (AIR 1960 SC 1080 at p- 1099) where 
this Court observed. as follows: 

“There must, therefore, be harmonious 
balancing . between. the fundamental 
rights declared by Art. 19 (1) and.. the 
social control permitted by Art. 19 (5). 
It is implicit in the nature of restrictions 
` that no inflexible standard can be laid 
down: each case must be decided on: its 
facts,” - 

17. In the case of Jyoti Pershad v: 
Administrator for the Union Territory 
of Delhi (1962) 2 SCR 125 at: p. 147: 
(AIR 1961 SC 1€02 at p. 1613) Ayyangar, 
J. speaking for the eourt observed ` as 
follows: 

“The criteria for determining the de~ 
gree of restriction on the right.to hold 
property which would be considered 
reasonable, are by no means fixed’ or 
static, but must obviously: vary from age 
to age and be related to the adjustments 
necessary to solve the problems which 
communities face from time to. time.” 

18. The fourth test which has beer 
laid down by this: Court to judge : the 
reasonableness of a restriction is to exa 
mine the nature and extent, the purport 
and content of the: right, nature of the 
evil sought to be remedied by the statute, 
the ratio of harm: caused to the citizem 
and the benefit to be conferred on the 
person or the community for whose bene- 
fit the legislation is passed, urgency’ of 


the evil. and necessity to rectify 
the. same, In short, -a just bat 
ance has to be struck ` be 


tween the restriction! imposed and’ the 
social control envisaged by clause (6): of 
Art. 19. Im the ease of: Narendra Kumar 
v. Union of India (1960) 2;SCR 375: 
(AIR 1960.SC 430) this Court observen 
as follows: > `- saias 
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_ than was necessary’ im. the: interests: 


. the- social welfare 
‘sought to be achieved. The: right of ‘the 
- individual has therefore to be’ sublimat~ 


AER 


“In. applying: the test of reasonableness, 
the Court has to consider the. question. in, 


the background of the facts: and: circum- 


stances: under whick the order was made, 
taking into . account the: nature of the 
evil that was sought to be remedied by; 
such law,.:the ratio of the harm. caused 
to individual citizens: by the proposed 
remedy, to: the beneficial effect res~ 


sonably expectedi to result: tothe: general . 


public, It will also be necessary to corn- 
sider in that connection - 
restraint caused! by: the law ‘is . more 
ot 
the general publie” 

19. In the case of Bachan Singh We 
State of Punjab (1971) 1 SC@.-712 at p 
718: (AIR 1971 SC 2164 at p- 2168), 
fhis Court observed: ‘as follows: `> 


“The Court has in no uncertain’. “¢erms° 
` Taid. down ‘the test for ascertaining” rea 


somableness of the restriction on the 
tights guaranteed’ under Art: I9 to be 
determined bya reference to the nature 
of the right said to have been infringed, 


whether the 


the purpose of the restrictions sought to - 


be. imposed, the urgency of the. evil and 
the necessity to: rectify or remedy it — 
all of which Has, fo be ‘balanced witt 
or social’ purpose 


ed to the larger: interest of the- anera 
public.” 

20. The fifth test forniet By: this: 
Court is that there must be æ direct: and: 
proximate: nexus or a reasonable. cor- 
nection. betweem.the restriction: imposed: 
and the object which. is sought to be 
achieved, In. other words, the: Court. has: 


to see whether by virtue of the: ‘restric~’ 


tion imposed on the right of the citizen 
the object of the statute is really folfil- 
led or „frustrated, If there is) a direct 
nexus between the restriction and! the. 
object. of the Act them a strong presu- 
mption. in. favour of the constitutionality 
of the Act will naturally arise: Im the 
Case of K. K. Kechuni v.. State of Madras 
(AIR 1960. SC- 1080) (supra): this: Court 
observed as follows: 

“But the restrictions sought to pa ime 
posed. shall not. be arbitrary, but nrust 
have reasonable relation toi the object 
sought. to be achieved andi shalt be’ in 
the interests: of. the general: public,” 

21. Same view was taken by’ this 
Court ` im. the case of O: K.. Ghosh vw 
S. K. Joseph (1963) Supp: (1) SCR 789: 
at. p 795: (AIR: 1968 SC 812 at p.. 814} 
where. Gajendragadkar. J. speaking: for 
this: Court observedi as follows: 
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“A restriction can ‘ibe said to ‘be in. the 
interests of public order only if the cœ 
nection between the restriction and. the 
public .order is proximate and direct. 
Indirect or far-fetched or unreal con- 
nection. between the restriction and pro- 
lic order would not fall -within’the pur- 
view -of the expression ‘in the interests 
of publie order’, ” ; - 

22, Another ‘test -of reasonableness -pf 
restrictions äs the prevailing socal 
values ‘whose needs are satisfied by rzs- 
trictions meant ito protect social welfare. 
In the case of State of ‘Uttar Pradesh 
y. Kaushealiya (1964) 4 SCR 1002 at p. 103: 
(AIR 1964 SC-416 at-p. 422) this Cort 
while relying.on-one of its earlier decisicns 
än the case of ‘State of Madras v. V. G. 
Row (AIR 1952 SC 196) (supra) observed 
as follows: 


“The soescas bienes of a restrictton 
depends upon’the values of life in a 
society, the circumstances obtaining aca 
particular point of time when the ras- 
triction is ‘imposed, the degree and ne 
urgency of the evil sought to be cen- 
trolled and similar others.” 


23, . We have deliberately not referzsd 
to the American cases because the cen- 
ditions in our country are quite diffe- 
rent and this Court need not rely on 
the American Constitution for the’ pzr- 
pose of examining the «seven freedoms 
contained in Art, 19 because the socal 
conditions and the habits .of our- -people 
are different. In this connection, in Je 
case of Jagmohan ‘Singh v, State of 
U. P. (1973) 1 SCC 20 at p. 27: (AIR 
1973 SC :947 cat p. 952) this Court obser- 
ved as follows: 


“So far as we are ‘concerned in fis 
country, we do not have, in our Consti- 
tution any . provision like ithe Hig=th 
Amendment nor are we at liberty to 
apply the test of reasonableness with =he 
freedom ‘with which the Judges of the 
Supreme Court of America are accumo- 
med.to apply “the due process” - clazse. 
- 24, Another important test which has 
been enunciated by this court.is that so 
far as ‘the nature of reasonableness is 
concerned it has to ‘be ‘viewed not only 
from the point of view of the citizen 
but the problem before the legislature 
and the object which is sought to be 
achieved ‘bythe statute. In other wo-ds, 
fhe Courts must see whether the sosial 
lcontrdl envisaged: in clause (6) of Art. 19 
is being effectuated by the restrictions 
imposed on the fundamental right, T is 
Obvious that if the Courts look at . the 
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restrictions only from the point of view 
of the citizen. who is affected it will not 
be a correct. or’ safe approach inasmuch 
as the restriction is. bound to ‘be irksome 
and painful to the citizen even though 
it may be for the public good, There- 
fore, a just- balance must be struck in 
relation to the restriction and the public 
good that is done to the people at large, 
It is obvious. that, however important the 
right of a citizen or. an individual may 
be, it has to yield to the larger interests 
of the country or the community, In the 
ease of Joti Pershad v. Administrator 
for the Union Territory of Delhi (AIR 
1961 SC 1602) (supra) this court obser- 
ved as follows (at p. 1613): 

“Where the Jegislature fulfils its pur- 
pose and- enacts laws, which in its wis- 
dom, are considered necessary for the 
solution of what after all is avery 
human problem the tests of ‘reasonable- 
ness’ have to be viewed in the context 
of the issues which faced the legislature. 
such laws and 
particularly in judging of their validity 
the courts have necessarily to approach 
it from the point of view of furthering 
the social interests which it. is the pur- 
pose of the legislation to promote; for 
the Courts are ‘not, in. these matters, fune- 
tioning as it were in vacuo, but as parts 
of a society which is trying, iby -enacted 
law, to solve its problems and achieve 
social: concord and — peaceful: adjustment 
and thus furthering the moral and mate- 
rial progress ` of the community as .a 
whole”; . 

25. It has:also been held by this 
Court that in judging ‘reasonableness of 
restrictions the Court is fully entitled to 
take ‘into ‘consideration matters of com- 
mon. report,. -history of the times 
and matters of common know- 
ledge. and the circumstances 
existing at the time of legislation, In 
this connection, in. the case of Mohd. 
Hanif Quareshi v. State of Bihar (AIR 
1958 SC ‘731) (supra). the court observed 
as follows (at p. 741): >~. 

“It must be borne in mind that the legis- 
lature is free to recognise degrees of 
harm and may confine its restrictions to 
those ‘eases where the need is deemed to 
be the clearest and finally that in order 
to sustain. the presumption of constitu- 
tionality the Court may- take into consi- 
deration matters of common knowledge, 
matters. óf common - report, the history 
of the times and may assume every state 
of facts. which can be conceived existing 
at the. time -of legislation,” - .. - 
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26. We do not mean to suggést that 
the tests laid down above are completely 
exhaustive but they ‘undoubtedly provide 
sufficient guidelines;to the Court to de- 
termine the question of’ reasonableness 
of a restriction whenever it arises. 

27. We would now like to examine 
the facts and circumstances of the 
present case in the' light of the prin- 
ciples enunciated above in order to find 
whether or not restrictions imposed by 
the Act on the rights of the appellants 
are unreasonable. Before however going 
into this question, it may be necessary 
to give a brief survey of the facts of the 
present case and the history of the 
period preceding the Act as also the 
economic position of!the debtors prevail- 
ing at the time when! the Act was passed. 
It appears that in Civil Appeal No, 420 
of 1973 the appellant was a stranger au- 
ction purchaser at a, Court sale. The 
creditor had obtained a mortgage decree 
against the debtor which was to be paid 
by instalments but as the debtor was not 
able to pay the instalment, a -decree 
for a sale of the property was passed by 
the court and the property was auction- 
ed and purchased by the appellant who 
was not the decree-holder. The rest of 
the facts are not disputed and need not 
be mentioned in the: judgment. In the 
other appeals also decrees were obtained 
by the creditors against the debtors and 
on failure of the debtors to pay the 
instalments the property was sold and 
purchased at the auction by the decree- 
holders themselves, ltt is also not dis~- 
puted that after the purchase of the pro- 
perties some of the appellants had built 
houses, planted trees and made other 
improvements in the property, When 
however the debtors; launched proceed- 
ings under the Act for restoration of the 
possession of the property on payment 
of the decretal amount the appellants 
had challenged the Act on the ground 
that it was unconstitutional as indicated 
above. The High Court has pointed out 
in its judgment | that though the 
Act was preceded by| Act 31 of 1958 un- 
der which benefits jwere conferred on 
the debtors for debts incurred by the 
agriculturists before 14th July, 1958 but 
as this: date was considered to be in- 
adequate by an amendment in 1961 the 
date was extended to 4th July, 1959. 
In spite of this concession all the debtors 
were not able to pay! off their debts as a 
result of which they; lost their property 
which was sold in execution of the dec- 
rees brought by the, ' creditors. agairist 
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them. It was also found by the’ High 
Court that as many as 102367 suits were 
filed in various Courts in the State after 
14-7-1958 and in most of them no relief 
could be given to the debtors because 
of the expiry of the date. The very fact 
that most of the debtors were not able 
to pay debts and save valuable proper- 
ties which were in their possession 
shows the pitiable condition and the ab- 
ject poverty in which they live, The 
High Court has also given the facts, 
figures and statistics to prove the econo~ 
mic condition of the agriculturist deb- 
tors. In this connection, the High Court 
has pointed out that the All-India Rural 
Credit Committee’s Report, 1954 shows 
that 51.7% of the Rural families in 
Kerala are indebted and out of this, the 
proportion between cultivators and non=- 
cultivators is 58.6 and 38.6 res- 
pectively. The All India aver~ 
age™ borrowing per vural family 
was Rs. 160/-. The corresponding average 
for the cultivator and non-cultivator 
was Rs. 210 and Rs, 66 respectively, Of 
the average borrowing per family of 
Rs. 309 for rural households, that of the 
cultivators was Rs. 358/- per family as 
against Rs, 171/- “for ron-cultivators 
i, e. almost double of that cf the non-cul- 
tivators, Family expenditure accounted 
for 49.8% in the case of medium culti- 
vators, 49.2% for large. cultivators ‘and 
37.2% for big cultivators. 

28. The rural credit survey of 1961-62 
shows that 64% of the cultivators in 
Kerala are indebted, . which is said to 
be the second biggest in India. The 
average of loan borrowed by the culti- 
vators in Kerala was Rs, 313/- per house- 
hold as against Rs, 127 for the non-cul- 
tivator household; The main purpose 


for the borrowing owas for house- 
hold expenditure and the capi- 
tal expenditure on cultivation was 


only 8.6%. The report also shows that 
aggregate of the borrowings of the agri- 
culturist households in Incia have in- 
creased from Rs. 750 crores in 1951-52 
to 1034 crores in 1961-63, Ir other words, 
there has ‘been an increas2 of 38% in 
one decade, Although the level of debt 
per’ household, is -comparatively low in 
Kerala-and so is the cost- of cultivation 
and yet the cultivator is living ‘from 
hand. to mouth and is not able to make 
both ends meet. Consumers needs and 
distressed circumstances assume an im- 
-portant role in adding to total debt..The 
High Court has then referred:to the 


‘ report-of Dr.-C. B. - Memoria and. has 
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quoted therefrom. l 

29. Apart from these facts of histcry 
the entire matter was considered =x- 
haustively by a constitution Bench of 
this Court in the case of Fatehchead 
Himmatlal v, State of Maharashtra (IR 
1977 SC 1825) (supra) where this Court 
referred to several reports and Krishna 
Iyer, J. speaking for the court end 
quoting exhaustively from the varicus 
reports made the following observaticns: 
(at p. 1835) . 

“Quite recently the report publisked 
by the All India Rural Debt and Invest- 
ment Survey relating to 1971-72 eso 
‘depicts an increasing trend in rural m- 
debtedness. It has been estimated -tzat 
the aggregate borrowings of all rizal 
households on June 30, 1971 was Rs, 3221 
crores, while the average per rual 
household being Rs. 503/-. Fortythzee 


per cent of the rural families had re- 
ported borrowings.” 
30. Quoting Professor Panikar, {hbis 


Court observed as follows:— 

‘Perhaps it may be that the need 
for borrowing is taken for granted. Eut 
the undisguised fear that the oppressive 
burden of debt on Indian farmers is ihe 
main hindrance to progress is unanimcas. 
There are many writers who depict In- 
debtedness of Indian farmers as an —=n- 
mixed evil. Thus, Alal Ghosh quc-es 
with approbation the French prov=rb 
that ‘Credit supports the farmer as rhe 
hangman’s rope the hanged.” . 

“The economic literature, official ead 
other, on agricultural and working cass 
indebtedness is escalating and disturbimg. 
Indeed, the ‘money-lender’ is an oppr=s- 
sive component of the scheme.” 

“The conditions of loan repayment =re 
_so designed that the debtor is forced to 
sell his produce to the mahajan at bw 
prices and purchase goods. for. consurmp- 
tion and production at high prices, In 
‘many other ways mahajans take advan- 
tage of the poverty and the helplessness 
of-farmers and exploit them ...... Unale 
to pay high interest and the principal, 
the farmers even lose their land or lve 
irom generation to generation under 
heavy debt.” . 


“The harmful consequences of indebt- 
edness are economic and affect effiċient 
farming, social in that the ‘relations te~ 
tween the loan givers and loan receivzrs 
take on the form of relations of hatr=d, 
poisoning. the social life.” ` ` 
- 31. Dr, C. B. ` Memoria in his 
Agricultural Problems of . India” 
‘stressed ‘that: ‘rural. indebtedness 


book 
kas 
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long been one of the most pressing pro- 
blems of India and observed as follows: 

. “Rural people have been under heavy 
indebtedness of the average money- 
lenders and sahukars. The burden of 
this debt has been passed on from gene- 
ration to generation inasmuch as the 
Principal and interest went on increasing 
for most of them. According to Wold, 
‘The country has been in the grip of 
Mahajans, It is the bond of debt that ha 
shackled agriculture,’ ” 

32. Quoting the reasonableness of the 
restrictions this Court observed as 
follows: 

“There was much argument about the 
reasonableness of the restriction on 
moneylenders, not the general category 
as such but the cruel species the legisla- 
ture had to confront — and we have 
at great length gone into the gruesome 
background of economic inequities, since 
the test of reasonableness is not to be 
applied in vacuo but in the context of 
life’s realities.” 

“Money-lending and _ trade-financing 
are indubitably ‘trade’ in the broad 
rubric, but our concern here is blinker- 
ed by specific pattern of tragic opera- 
tions with no heroes but only anti- 
heroes and victims.” 


“Eminent economists and their studies 
have been adverted to by the High 
Court and reliance has been placed on a 
report of a Committee which went into 
the question of relief from rural and 
urban indebtedness which shows the dis- 
mal economic situation of. the rural 
farmer. and the labourer. It is not 
merely the problem of agricultural and 
kindred indebtedness, but the menac- 
ing proportions of the money-lenders’ 
activities that have attracted the atten- 
tion of the Committee, Giving facts and 
figures, which are alarming, bearing on 
the indebtedness amongst industrial 
workers and small holders, the Com- 
mittee has highlighted the exploitative 
role of money-lenders and the high pro- 
portion of non-institutional borrowings. 

“The subject-matter of the impugned 
legislation is indebtedness, the. benefi- 
ciaries are petty farmers, manual wor- 
kers and allied categories steeped in 
debt and bonded to the money-lending 
-tribes..So, in passing on its constitutiona~ 
lity the principles. of Developmental 
Jurisprudence must come into play.” 

“A meaningful, yet minimal analysis 
of the Debt Act, read in the light of the 
times: and circumstances which compel- 
led its enactment, will bring out the 
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‘human setting of the statute. The bulk 
of the beneficiaries| are rural indigents 
and the rest urban; workers, These are 
weaker sections for awhom constitutional 
concern is shown because institutional 
credit instrumentalities | have ignored 
them, Maney-lending may be ancillary 
to commercial activity and benignant in 
its effects, but money-lending may also 
ibe ghastly when it facilitates no flow of 
trade, no movement of. commerce, no 
promotion of intercourse, no servicing 
‘of business, but merely stagnates rural 


economy, strangulates the borrowing 
community and turns malignant in its 
repercussions,” 


“Every cause claims its martyr and if 
the law, necessitated by .practical consi- 
derations, makes generalisations which 
hurt a few, it cannot ibe helped by the 
Court, Otherwise, the enforcement of 
the Debt Relief Acti will turn into an 
enquiry into ‘scrupulous and ‘unscrupul- 
ous creditors, frustrating through end- 
less litigation, the instant relief to the 
indebted which is the promise of ‘the 
Tegi tamiya v 

33. Having regard to the history of 
economic legislation in Kerala, the : sad 
plight of the agriculturist debtors in the 
State and the fact that the agriculturist 
debtors are living from hand to -mouth 
and below subsistence level, the obser- 
vations made by this court as, quoted 
above .apply to the facts of the present 
ease with full force because similar , con- 
ditions had prevailed in- Maharashtra 
which led “te the passing of the Maha- 
rashtra Debt Relief Act. 

34. We would now examine. the- par- 
ticular provisions of ithe Act which have 
‘been assailed before jus to find out whe- 
ther the legislature seeks ‘to strike a just 





balance between | the nature of 
the . restrictions «sought to be im- 
¡posed on the | appellants.. and 


social purpose Aonght ‘to: be achieved | by 
the . Act, 
‘35. ‘The selevent portions of S. 20 of 
the Act may be extracted thus: ` ; 
“20, Sales of immovable ‘property to 
‘be set aside iin’ certain eases: (1) Where 
any immovable property in which an 
-agriculturist had .an interest has been 
‘sold ‘in execution of| any decree for re» 
covery of a debt or sold under the pros 
visions .of the Revenue - ‘Recovery Act for 
the time ‘being in force for the recovery 
of a debt due to a ‘banking company, ‘in 
liquidation: 
(a) on or after the ist day of aron 
iber 1, 1956; or 
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(b) before the 1st day of November, 
1936,. but the. possession of the said pro- 
perty has not actually passed before the 
20th day of November 1957, from the 
judgment-debtor to the purchaser, and 
the decree-holder is the purchaser, then, 
notwithstanding anything in the Limita- 
tion Act 1963 or in the Code of Civil 


` Procedure, 1908 or in the Revenue Re- 


covery Act for the time being in force, & 
notwithstanding that the sale has been 
confirmed, such judgment-debtor: or the 
legal representative: of such judgment- 
debtor may deposit one-half of -the pur- 
chase money together with the costs of 
execution where such costs were not in- 
cluded in the purchase money, and ap- 
ply to the:court within six months from 
the date of the commencement ‘of the 
Act to set aside the sale of the property, 
and the court shall, if satisfied that the 
applicant is an agriculturist, order the 
sale to be set aside, and the court shall 
further order that .the balance -of the 
purchase money shall be paid in ten 
equal half-yearly instalments together 
with the interest accrued due on such 
balance outstanding, till the’ date of pay- 
ment of each instalment, at six per cent 
per annum, the first instalment being 


‘payable within a period of six months . 


from the date of the order of the Court. 
(2) Where any immovable property in 
which an -agriculturist had.an interest 
has been sold in execution of any de- 
cree for arrears of rent or michavaram: 
(a)' during the period commencing on 
the. Ist-day of November, 1956 and end- 
ing with.the 30th day of January, 1961 
and the possession: of the said property 
has actually passed on or before the Ist 
day of April, 1964, from the judgment- 
debtor .to the purchaser; or 
_+(b) before the ist day of November, 
1956 and the possession of: the ‘said pro- 
perty has: actually passed during the 
period commencing on the 20th day of 
November; 1957 and ending with the Ist 
day of April,..1964 from the judgment- 
debtor 'to the purchaser; > ' 
then, notwithstanding- anythin contain- 
ed in the Limitation Act, 1963 or in the 
Code of ‘Civil Procedure, 1908 and not- 
withstanding that the sale has been con- 
firmed,- such judgment-debtor or. the 
legal representative of such judgment- 
debtor may deposit one-half of the pur- 
chase money together. with the costs of 
execution, where such; costs.. were not 
included in the: purchase money and. 
apply to the Court within six months 
from the date. of the ‘commencement - of 
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this Act to set aside the sale -of.the peor 
perty, and the court 
that the applicant is an  agriculturst, 
order the sale to be set aside; and =e 
court shall further order that the balance 
. of the purchase money shall be paid in 
ten equal half-yearly . instalments -toze- 
ther with the interest accrued due m 
such balance outstanding till. the dste 
of payment of each instalment, at six 
-per cent per annum, the first instalm=nt 
being payable within a period of Hx 
months from the date of the order of 
the court, 

(3) Where any immovable property in 
which an agriculturist had an interest 
has been sold in execution of any decree 
for the recovery of a debt or sold under 
the provisions of the Revenue Recovery 


Act for the time being in force for 11e 


recovery of a debt due tọ a’. banking 
company in liquidation. on or after Ae 
14th day of July, 1958 and the decres- 
holder isnot’ the purchaser, then, notwi=t- 
standing anything in the Limitation Lst, 
1963 or in ‘the Code of Civil Procedure, 
1908 or in the Revenue Recovery “Act 
for the time being in .force, and nt 
withstanding ‘that. the sale has been cca 
firmed, such judgment-debtor or fhe 
legal representative of such judgmert- 
debtor may deposit the purchase mor.3y 
and apply to the court within six months 
from the date of the commencement af 
this Act to set aside the sale of the pro- 
perty, and the court shall, if satisfied 
that the applicant is an agriculturist, 
order the sale to be set aside, 

(4) No order under sub-sec. (1) or st3~ 
sec. (2) or sub-sec, (3) shall be pass 
without notice to the decree Walden T fae 
transferee of the decree, if any, the auz- 
tion~purchaser and any other persea, 
who in the opinion of the court would 
be affected by such order and withcut 
affording them an opportunity to be 
heard, 

(5) Where improvements have bæn 
effected on the property sold after ihe 
date of the sale and before the note. 
under sub-see, (4), the value of such 
improvement as determined by the 
court shall be deposited by the aprti- 
cant for payment to the auction-pur- 
chaser, - - 


(6), An order under . sub-sec. (1) or 


sub-sec, (2) or sub-sec, (3) shall not be. 


deemed to affect the rights of, bona fide 
alienees of the auction-purchaser derv- 
ing rights before the date of publication 
of the Kerala. Agriculturists’’ Debt. Ea~ 
lief Bill, 1968,,in the. Gazette,”. eek 
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_sale, he is liable to. restore. property 


‘fPrs: 35-37] S.C, 782 


36. An analysis: of this:.section shows: 
that the statute seeks tọ create three dif- 
ferent. categories: of creditors: who. were: 
liable to restore property to the debtors. 
under circumstances: mentioned im the sec~- 
tion. In the first: place, where: the:.decree~. 
holder.has purchased! the: property at. an 
auction sale‘ but. has not been able: to. get: 
possession of the same, the court; has 
been given power to set: aside the sale: 
(1) if the applicant is am agriculturist: 
and: is prepared to: deposit half of the 
decretal amount immediately and: pay 
the balance im 10 equal half-yearly in- 
stalments;. (2) where the purchaser who 
purchases the. property at the auction 
sale is a stranger and not a decree-hol- 
der the sale can be set: aside only on. the 
judgment-debtor depositing the entire 
purchase money within six months from 
the date.of the commencement of the 
Act; Sub-section (5) «further provides 
that if any improvements: have been made 
by the purchaser, the debtor will. have to 
reimburse the purchaser for the same; 
(3) A bona fide alienee who: has: purchas- 
ed the property from the auction-pur- 
chaser before the date of. the publicatiom 
of the Act is. completely exempted: from 
the operation of the provisions of the 
Act. The Act. lays: dowm a. self contained 
procedure for the mode in which the 
sale is to be set aside and: the conditions: 
on which: this- is. ta be done, Section 21 
of the. Act. provides: for an appeal to the 
Appellate Court against: any order pass~ 
ed -under S. 20 and where am order is: 
passed. by the Revenue: Court an appeal 
lies to the District. Court.: Thus: the im- 
portant. features. of the Act. may be sum~ 
marised as follows: . 

1, That even if the anctien-purchaser 


.was stranger and may have purchased, 


the property from. a debtor at. an. auction: 
om 
payment of the decretal- amount.. 

2. That. if the purchaser has. made any- 
improvement in the property the debtor 
has to deposit. the cost. of. improvements. 
in court before the sale is set aside. 

3. That the debtor has to exercise his: 
option of setting aside the sale within. 
six months from the date.of the Act. 

37. The avowed object of the Act. 
seems to give, substantial. relief to the 
agriculturist debtors in order to get 
back their livelihood: This is: undoubted- 
ly a laudable object and.the Act. -is a 
piece of. social legislation. As the decree=: 
holder who had purchased the property 
is fully compensated. by being paid the 
amount for which he had purchased the 
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to hold the property lhas been complete- 
ly destroyed. The purchaser gets the 
property at a distress salé and is fully 
aware of .the pitiable conditions under 
which the debtor was unable to pay the 
debt, In a Constitution which is wedded 
to a social pattern of society. the pur- 
chaser must be presumed to have the 
knowledge that any social legislation for 
the good of a particular community or 
the people in general can be brought for- 
ward by Parliament lat any time. The 
Act, however, does “not take away the 
property . of the purchaser without pay- 
ing him due compensation, It is true 
that S. 20 (2) (b) provides for payment 
of the purchase money by instalments, 


but no exception can ibe taken to this., 


fact as.in view of the poverty of the 
debtor it is not. possible for him to pay 
the debt in a lump sum and as the legis- 
lation is for a particular community the 
provision for payment . by 
cannot be said to work serious injustice 
to the decree-halder| purchaser. A stran- 
ger auction purchaser has been treated 
differently because he had nothing to do 
with the decree and; is enjoined to re- 
turn the property to the pantera 
debtor on payment of entire. amount . 

lump sum without [insisting on instal- 
ments, Thus, in short} the position is that 
the object of the Act is to protect the 
poor distressed griculturist debtor 
from. the clutches of greedy creditors 
who have grabbed the properties of the 





debtors and deprived the debtors of 
their main -source of! sustenance. 
38. Another object which is said to 


be fulfilled by the statute is to eradi- 
cate and remove agricultural indebted- 
ness in the State by amelioration and 
improvement of the lot of debtors ‘by 
bringing them- to the subsistence level 
and reducing their borrowings. The Act 
does not provide for|any drastic or arbi- 
trary procedure as the property is re- 
stored to the debtor ‘only on payment of 
the purchase money; The Maharashtra 


„Debt Relief Act of {976 contained ‘much 


more drastie provisions and in spite of 
that it was upheld by this Court as the 
restrictions were held by us to be rea- 
sonable restrictions in the interest of the 
` general public, To remove poverty by 
eradicating rural indebtedness is one ‘of 
the very important, social purposes 
sought to ibe ‘achieved by: our Constitu- 
tion and it cannot ibe said that the in- 
vasion of the right of the dppellants is 


. sọ excessive ‘as to! be ‘branded ‘by’ the `: 


l 
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quality of unreasonableness. Having re-)-. 
gard to the economic conditions prevail- 
ing.in Kerala before the passing of the 
Act, it cannot be said that the restric- 
tions are in “any way arbitrary or ex- 
cessive or beyond the requirements of 
the situation, Thus, all the tests. laid 
down by this Court for determining rea- 
sonableness of a restriction have been 
amply fulfilled in this case and we are 
unable to find any constitutional in- 
firmity in this case on the ground that 
the Act is violative of Art. 19 (1) (£).. We 
are clearly of the opinion that the pro- 
visions:of the Act are reasonable restric- 
tions within the meaning of clause (6) of 
Art, 19..It is true that Art, 31 confers a 
guarantee on a citizen against depriva- 
tion of his property. except. by authority 
of law. In other words, under Art. 31 
the property of the citizen. cannot be 
taken away without there being a valid 
law for that purpose, The law must not 
only be valid but it also must not con- 
travene any of the provisions of Arti- 
cle 19 (1) (£). In the instant case, in view 
of our findings that the Act is a valid 
piece of legislation and amounts to a rea- 
sonable restriction within the meaning 
of sub-clauses (5) and (6) of Art. 19 the 
law passess the test of constitutionality. 
In these circumstances, therefore, Arti-}. 


vee 31 is not infringed or violated by the! 
ct. 


39. Before closing this part of the 
case we might mention an argument 
faintly submitted by learned counsel for 
the appellants, that havirig regard to the 
statement: of objects and reasons of the 


. Act, the provisions of the Act appear ta 


be in direct conflict with the same, The 
statement of objects and reasons as pub- ` 
lished in the Kerala Gazette dated 13th 
December 1968 may be extracted thus a 


“The Kerala Agriculturists Debt Re~ 
lief Act, 1958 (31 of 1958) provides for 
some relief to the indebted agricultur- 
ists in the State. But the benefits con- 
ferred by that Act are available only in 
respect of debts incurred by the agri- 
culturists before the 14th July, 1958, on 
which date the Act came into force. 
Even after this date the agricultural in- 
debtedness in the State, especially among 
the poor sections of the people’ continu- 
ed to be on the increase due.to various 
factors. Several sttits have been filed in 
cotirts for the -recovery’ of. debts accrued . 
after 14-7-1958. from poor’ indebted agri-. 
eulturists, It is considered , necessary ta”, 
give some -relief to- such “ agriculturists ` 
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also. It is also considered necessary to 
limit the benefit to any indebted agricul- 
turist whose total amount of debts does 
not exceed twenty thousand rupees. it 
is, therefore, proposed -tọ bring :n a 
more comprehensive legislation on the 
subject repealing the existing enact- 
ment,” 


40. It was contended that the main 
object of the Act appears to give <elief 
only to those debtors who had filed suits 
for recovery of debts after 14th July, 
1958, But the Act travels beyond the do- 
main of the statement of objects and 
reasons by giving a blanket power te the 
Court to set aside the sales which 
have been completed even before the 
passing of the Act. We are, how- 
Jever, unable to agree with this ergu- 
ment because in view of the clear and 
unambiguous provisions of the Act, it is 
not necessary for us to delve into the 
statement of objects and reasons oi the 
Act. Moreover, though the main putposé 
may have been to give relief to the gri- 
culturist debtors after 14-7-1958 the 
object was to bring forward a commore- 
hensive legislation on various aspects of 
the matter in order to give relief tc the 
indebted agriculturists. This object is 
mentioned in the very first part of the 
statement of objects and reasons. 
The words clearly show that the Act 
was comprehensive in nature and was 
not confined to any particular situacion. 
In these circumstances, therefore, the 
contention of learned counsel for the ap- 
pellants on this score is overruled, 


41, This brings us to the second 
branch of the argument relating to the 
applicability of Art, 14 of the Constitution 
of India, In this connection, Mr. Krishna- 
moorty Iyer submitted in the first place 
‘that the special treatment afforded to 
the debtors under Section 20 of the Act 
is wholly discriminatory and is violative 
of Article 14. Secondly, it was argued 
on behalf of the appellants in Civil Ap- 
peal No. 420 of 1973 that they being stran- 
ger auction purchasers were selected for 
hostile discrimination as against a bna 
fide alienee who has been given com- 
plete exemption from the operation of 
the provisions of the Act: It is now 
well settled that what Article 14 rər- 
bids is hostile discrimination and not 
reasonable classification. Equality before 
law does not mean that the same set of 
law should apply to all persons under 
every circumstance ignoring differences 

d disparities between men and thirgs. 
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A reasonable classification is inherent in 
the very concept of equality, because all 
persons living on this earth are not alike 
and have different problems. Some may 
be wealthy; some may be poor, some 
may be educated; some may be unedu-~ 
cated; some may be highly advanced and 
others may be economically backward. 
It is for the State to make a reasonable, 
classification which must fulfil two con~ 
ditions: (1) The classification must be! 
founded on an_ intelligible differential 
which distinguishes persons or things; 
that are grouped together from others! 
left out of the group. (2) The differentia 
must have a reasonable nexus to the 
object sought to be achieved by the 
statute. In the case of Ram Krishna Dal- 
mia v. Shri Justice S, R. Tendulkar, 1959 
SCR 279 at pp, 296-97: (AIR 1958 SC 
538 at p. 547) the Court after consider- 
ing a large number of its previous deci~ 
sions observed as follows: 


“It is now well established that while 
Article 14 forbids class legislation, it 
does not forbid reasonable classification 
for the purposes of legislation, In order, 
however, to pass the test of permissible 
classification two conditions must be ful~ 
filed, namely, (i) that the classification 
must be founded on an intelligible dif- 
ferentia which distinguishes persons or 


-things that are grouped together from 


others left out of the group; and 


(ii) that that differentia must have a 

rational relation to the object sought to 
be achieved by the statute in question. 
The classification may be founded on 
different basis, namely geographical, or 
according to objects or occupations or 
the like. What is necessary is that there 
must be a nexus between the basis of 
classification and the object of the Act 
under consideration.” 
This case has been relied upon in a 
large number of cases right from 1959 
up to this date. In the case of State of 
Kerala v. N. M. Thomas (AIH 1976 SC 
490) (supra) one of us (Fazal. Ali, J.) 
while delivering the concurring judg- 
ment observed as follows regarding the 
various aspects of the concept of equa- 
lity: 

“It fis also equally well settled by se~- 
veral authorities of this Court that Arti- 
cle 16 is merely an incident of Art. 14. 
Article 14 being the genus is of univer- 
sal application whereas Art, 16 is the 
species and seeks to obtain equality of 
opportunity in the services under the 
State, The theory of reasonable classifi- 
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cation is implicit and inherent © in the 
concept of equality for there can hardly 
be any country where all the citizens 
would be equal in all respects, Equality 


of opportunity would naturally mean @ 
fair opportunity not-only to one section. 
“ or the other but to all 


sections by re- 
moving the handicaps if a particular 
section of the society suffers from the 
same, It has never been disputed in 
Judicial pronouncements by this Court 
as also of the various High Courts that 
Art, 14 permits reasonable classification, 
But what Art. 14 or Art. 16 forbids is 
hostile discrimination and not reasonable 
Classification. In other words, the idea 
of classification is implicit in the con- 
cept of equality because equality means 
equality to all and not merely to the 
advanced and educated sections of the 
society, It follows, therefore, that in 
order to provide equality of. opportunity 
to all citizens of our country, every 
elass of citizens must| have a sense of 
equal participation in; building up an 
egalitarian society, where there is peace 
and plenty. Where there is completa 
economic freedom and] there is no pesti- 
lence or poverty no discrimination and 
oppression, where there is equal oppor- 
tunity to education, to work, to earn 
their livelihood so ‘that the. goal of so~ 
cial justice is achieved. 2 


42, In view of these authorities lef 
us see whether the selection of the agri- 
culturist debtors by the State for the 
purpose of improving and ameliorating 
their lot can be said to be a permissible 
‘classification. While |dealing with the 
first argument we have already pointed 
out the economic conditions prevailing 
in the State and the abject poverty in 
‘which the agriculturist debtors were liv- 
ing. We have also referred to the Di- 
rective Principles of State Policy as con< 
tained in the Constitution and have held 
that it is the duty of! the legislature to 
implement these directives. Having re- 
gard, therefore, to the poverty and eco- 
nomic backwardn2ss of the agriculturist 
debtors and their miserable conditions in 
which they live, it cannot be said that if 
they are treated as a separate category 
or class for preferential treatment ‘in 
public interest then the said - classifica- 
tion is unreasonable. Tt is also clear that 
in making the classification the legisla- 
ture cannot be expected to provide an 
abstract symmetry but the classes have 
to be set apart according to the necessi- 
ties and exigencies lof the society as 
dictated by - experience and surrounding 
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circumstances, All that is necessary is 
that the classification should not be 
arbitrary, artificial or illusory, Having 
regard to the circumstances mentioned 
above, we are unable to hold that the 
classification does not rest upon any real 
and substantial distinction bearing a rea~ 
sonable and just relation to the thing 
in respect of which the same is made. 
This view was taken in the case of State 
of West Bengal v, Anwar Ali Sarkar, 
1952 SCR 284 at p.321: (AIR 1952 SC 
75 at p. 88). In our opinion, both the 
conditions of reasonable classification in- 
dicated above are fully satisfied in. this 
case; for these reasons, we hold that 
S. 20 of the Act is not violative of Arti- 
cle 14 of the Constitution and reject the 
first branch of the argument on this 
point, 

43. It was lastly contended that the 
appellant in Civil Appeal No, 420 of 
1973 (who originally was the appellant 
and after his death his heirs have been. 
brought on record as appellants Nos. 
1-8) had been selected for hostile discri- 
mination as against a bona fide alienee 
who also being in the same position has 
been exempted from the provisions of 
the Act. We have given our anxious con- 
sideration to this argument and we find 
that it is not tenable. It is well settled 
that before a person can claim to be 
discriminated against another he must 
show that all the other persons are simi- 
larly situate or equally circumstanced. 
The pleading of the appellant does not 
at all contain any facts to show how the 
two ‘are similarly situate. Unless the ap- 
pellant is able to establish that he is 
equated with the bona fide alienee in all 
and every respect, Article 14 will have 
no application. In other words, discrimi- 
nation violative of Art. 14 can only take} 
effect if there is discrimination between 
equals and not where unequals are jbe-| 
ing differently treated: vide State of J. &l| 
K. v. T. N. Khosa, (1974) 1 SCR 771 atl 
pP. 783 : (AIR 1974 SC 1 at p. 11). 


44. In the case of Chiranjit Lal 
Choudhuri v. Union of India, 1950 SCR 
869 at p. 911 : (AIR 1951 SC 41 at 
p. 57) this Court observed as follows:— 


“It must be admitted that the guaran- 
tee against the denial of equal protection 
of the laws does not mean that identi- 
cally the same rules of law should be 
made applicable to all persons within 
the territory of India in spite -of dif- 
ferences of circumstances and conditions. 
As has been said by the Supreme Court 
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of America, “equal protection of laws is 
a pledge of the protecting of equal laws” 
Yick v. Hopkins, (1885) 118 US 356 at 
p. 369 and this means ‘subjection to equal 
laws applying alike to „àll in the same 
situation’. Southern Railway Co. -v. Greene 
(1909) 216 US 400, 412. In other words, 
there should be no discriminatior be- 
tween one person and another if as re- 
` gards the subject matter of the l-gisla- 
tion. their position is the same,” 
‘A similar view was taken in the case of 
Southern Railway Co. v. Greene Gupra) 
. where the Supreme Court observed as 
follows:— 


. "The legislature undoubtedly has a 


wide field of choice in determining and, 


classifying the subject of its laws, and 
if the law deals alike with all of 2 cer- 
tain class, it is normally not obnoxidus to 
the charge of denial of equal protection; 
but the classification should never be 
arbitrary, It must always rest upon some 
real and substantial distinction b=aring 
` a reasonable and just relation tc the 
things in respect of which the claszifica- 
tion is made, and classification made 
without any substantial basis should be 
regarded as invalid.” 


45. To the same effect is arother 
decision of this Court in the case ci The 
State of West Bengal v. Anwar Ali Sar- 
kar (ATR 1952 SC 75) (supra) whera this 
Court observed as follows (at p. 88:— 

“It ean be taken to be well settled 
that the principle underlying the gua- 
rantee in Art, 14 is not that the same 
rules of law should be applicable to all 
persons within the.Indian territory or 
that the same remedies should be made 
available to them. irrespective of dif- 
ferences of circumstances. It only means 
. that all persons similarly circumstanced 
shall be treated alike both in privileges 
conferred afd liabilities imposed, Equal 
laws would have to be applied to all in 
the same situations, and there showd be 
no discrimination between one person 
and another if as regards the subjèct- 
matter of the legislation their position 
is substantially the same.” 


46. , Having regard to the nature 3f the 
rights acquired by the stranger auction 
‘purchaser and the bona fide alienee iz can- 
not be said that they are similarly situ- 
ate or happen to be in exactly the same 
position. So far as the stranger auction- 
purchaser like the appellant is concern- 
ed three facts stare in the face. First, 


-~ -the stranger auction purchaser pertici- 
pates in the proceedings in execution of 
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the decree passed against the debtor and 


‘which culminate in the auction sale which 


is knocked down in favour of the pur- 
chaser, Thus; such a purchaser has a 
clear notice of: the circumstances under 
which the decree was passed as also the 
fact that the properties sold was the 


‘property of the debtor. If, therefore, the 


legislature at a later. stage for the ame- 
lioration of the lot of the debtors passes 
a law to. restore the property to the 
debtor the stranger auction-purchaser 
cannot be heard to complain. In fact, his 
position is more or less the same as that 
of the decree-holder. Second, the stranger 
auction purchaser knows that he has 
purchased the property at a distressed 
sale and the element of innocence is 
completely eliminated. Third, under the 
provisions of the Act even if the pro- 
perty is’restored to the stranger auction- 
purchaser unlike the decree-holder. the 
purchaser is entitled to get the entire 
purchase money in lump sum including 
the cost before parting with the posses- 
sion of the property, This clearly dis- 
tinguishes the case from that of the 
decree-holder purchaser and shows that 
he is not seriously prejudiced. On the 
other hand, a bona fide alienee does not 
purchase the property under a distres- 
sed sale but under sale which is nego- 
tiated with the vendor on the terms ac- 
ceptable to. the purchaser, secondly a 
bona fide alienee has absolutely no notice 
of the.debt or the debtor or the circum- 
stance under which the decree was pass- 
ed and the property. was purchased by 
the vendor. 


47. A bona fide alienee acquires a 
new title under a negotiated and com- 
pleted sale and in case the sale is allow- 
ed to be re-opened by the Act it will 
lead to complicated questions which 
may cloud the real issues and frustrate 
the object of the Act. That apart even 
our common law as a matter of public 
policy protects the interests of a bona 
fide transferee for value without notice 
against. voidable transactions, For in- 
stance, transfers which could be set 
aside under S. 53 of the ‘Transfer of 
Property Act or under S. 27 (b) of the 
Specific Relief Act, cannot be set aside 
or enforced as against such transference. 
The Act follows more or less the same 
policy and protects the bona fide alienee 
because his purchase is absolutely inno- 
cent. While it is true that the provisions 
of the Act operate rather. harshly on the 
stranger auction purchaser. but 
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the rigours of the law have perties was taken from the judgment- 
been softened by ‘the fact that debtors during the period May 16, 1961 


under the provisions ofjthe Act the auc- 
tion-purchaser gets his full purchase 
money with costs for any improvement 
that he may have made, At any rate, 
any discomfort that he might have suf- 
fered as an individual has to be subli- 
mated to the public good of the commu- 
nity at large, in the instant case, the 
poor agriculturist debtors. Indeed if the 
bona fide alienee was also brought with- 
in the fold of the Actithen the classifi- 
cation might have been ‘arbitrary and un- 
reasonable-so as to smack of a draconian 
measure and: might have exceeded the 
permissible limits of discrimination con- 
templated by Article 14, 


48, For the reasons ‘given above we 
are unable to accept the argument of 
Mr. Krishnamoorty Iyer that the appel- 
lant has been selected for hostile discri- 
mination under the provisions of S, 20 
of the Act. The argument is overruled. 
The result is that the | judgment of the 
High Court is upheld in all the cases 
and the appeals are dismissed. In the 
peculiar circumstances of these cases, 
we leave the parties to bear their own 
costs in this Court, 


P. N. SHENGHAL, J. (for himself and 
on behalf of P., N, Bhagwati and V. D. 
Tulzapurkar, JJ. concurring): — 43, These 
appeals against the judgment of the 
Kerala High Court dated August 17, 
1972 are by certificate! under Art. 133 
(1) (c) of the Constitution as it stood 
before the Constitution (Thirtieth Am- 
endment) Act, 1972, Appeals Nos. 442-445 
(N) of 1973 arise out of the dismissal of 
some petitions on the basis of the judg- 
ment in the other petitions which is the 
subject-matter of appeal No. 420 (N) of 
1973. It will therefore be enough to refer 

to the facts which have, given rise to 
` that appeal. 


50. Civil Appeal No! 420 (N) of 1973 
relates to the dismissal of O. Ps. Nos. 
5876 and 6466 of 1970 ànd C.R.P. No. 124 
of 1971. O. P. No. 5876 of 1970 was filed 
by Pathumma who had! obtained a decree 
in 1958, on the basis of a registered deed 
of mortgage and had brought about the 
sale of some immovable properties of 
the judgment-debtors who were agricul- 
turists, as they were not able to pay 
the instalments which were payable un- 
der the debt relief legislation which was 
then in force. The properties were pur- 
chased by Pathurma *benami’, in the 
name of her son. .Possession of the pro- 


to March 15,.1967. Pathumma’s son exe- 
cuted a deed of surrender in his father’s 
favour on April 18, 1969 who built a 
house and effected valuable improve- 
ments on the lands, In the meantime, 
the Kerala Agriculturists’ Debt Relief 
Act, 1970 hereinafter referred to as the 
Act, came into force and the judgment- 
debtors filed a petition for setting aside - 
the sale and redelivery of properties 
under S, 20 (7). Pathumma therefore 
challenged the constitutional validity of 
S. 20 of the Act by O. P. No. 5876 of 


` 1970. 


51. In O. P. No, 6466 of 1970 the 
judgment-debtors, who were agricultu-~ 
rists; committed defaults in the payment 
of the instalments for the discharge of 
the debt under the debt relief law which 
was then in force. The creditor purchas- 
ed the properties under a Court sale on 
October 18, 1964, which was duly con- 
firmed, and took delivery of the lands, 
The judgment-debtors applied for set- 
ting the sale aside and for redelivery of 
the lands, when the Act came into force. 
The auction-purchaser, in his turn, filed 
the aforesaid writ petition to challenge 
the constitutional validity of S. 20 of 
the Act. 


52. In C, R. P, No. 124 of 1971 the - 
decree-holder purchased the land of the 
judgment-debtor, who was an agricul- 
turist. The sale was confirmed on July 5, 
1968, The delivery of the land was 
taken on August 19, 1968 and the decree- 
holder made substantial improvements. 
The judgment-debior applied for redeli- 
very of the land under the provisions 
of the Act and his petition was allowed. 
On appeal, the District Judge remanded 
the case for evaluating the , cost of the 
improvements. While the matter was 
pending at that stage, the aforesaid peti- 
tion (124 of 1971) was filed to challenge 
the constitutional validity of the rele- 
vant provisions of the Act. 


53. As the High Court upheld the 
validity of S. 20 of the Act iby the judg- 
ment dated August 17, 1972 and also 
dismissed the petitions which are the 
subject of the other appeals Nos, 442-445 
the appellants have come up to this 
Court as aforesaid. 

54. The controversy in these appeals 
thus relates to the constitutional validity 
of S. 20 of the Act which provides, inter . 
alia, for the setting aside of the sale of 


0978 


mmovable property in execution of any 
lecree for the recovery of a debt. 


55. The section reads as follows:— 
“20, Sales of property to be set aside 
n certain cases.— (1) Where any immov- 
able property in which an agriculturist 
rad an interest has been sold in execu- 
ion of any decree for recovery of a debt 
çr sold under the provisions of the Re- 
venue Recovery Act for the time being 
«a force for the recovery of a debt due 
«o a banking company in liquidation— 
(a) on or after the 1st day of Novem- 
er, 1956; or 
(b) before the Ist day of November, 
956, but the possession of the said pro- 
‘erty has not actually passed before the 
‘Oth, day of November, 1957, from the 
udgment-debtor to the purchaser, and 
Bhe decree-holder is the purchaser, then 
1otwithstanding anything in the Limi- 
ation Act, 1963, or in the Code of Civil 
*rocedure, 1908 or in the Revenue Re- 
overy Act for the time being in force 
«nd notwithstanding that the sale has 
een confirmed, such judgment-debtor 
x the legal representative of such judg- 
aent-debtor may deposit one-half of 


he purchase money together with the 
‘osts of execution where such costs 
zere not included in the purchase 


aoney, and apply to the court within six 
<aonths from the date of the commence- 
«cent of this Act to set aside the sale. of 
che property, and the court shall, if 
atisfied that the applicant is an agricul- 
urist order the sale to be set aside, and 
"he court shall further order that the 
valance of the purchase money shall be 
zaid in ten equal half-yearly instalments 
ogether with the interest accrued due 
m such balance outstanding till the 
xate of payment of each instalment, at 
ix per cent per annum, the first instal- 
aent being payable within a period of 
six months from the date of the order 
£ the court, 


(2) Where any immovable property in 
which an agriculturist had an interest 
as. been sold in execution of any de- 
tree for arrears of rent of michavaram— 

(a) during the period commencing on 
the 1st day of November, 1956 and end- 
«ng with the 30ch day of January, 1961 
and the possession of the said property 
ras actually passed on or before the lst 
lay of April, 1964, from the judgment- 
lebtor to the purchaser; or 

(b) before the ist day of November, 
ind. the’ possession of. the. said. property 


“has actually passed during 
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the period 
commencing on the 20th day of Nov- 
ember 1957 and ending with the Ist day 
of April, from the judgment-debtor to 
she purchaser; j l 
shen, notwithstanding anything contain- 
əd in the Limitation Act, 1963 or in 
she Code of Civil Procedure, 1908, and 
notwithstanding that the sale has been 
zonfirmed, such judgment-debtor or the 
legal representative of such judgment- 
debtor may deposit one-half of the pur- 
chase money together with the costs of 
execution, where such costs were not in- 
cluded in the purchase money and apply 
to the court within six months from the 
date of the commencement of this Act 
to set aside the sale of the property, and 
the court shall if satisfied.that the appli- 
cant is an agriculturist, order the sale 
to be set aside, and the court shall fur- 
ther order that the balance of the pur- 
chase money shall be paid in ten equal 
half-yearly instalments together with 
the interest accrued due on such balance 
outstanding till the date of payment of 
each instalment, at six per cent per 
annum, the first instalment being pay- 
able within a period of six months from 
the date of the order of the Court, 

(3) Where any immovable property in 
which an agriculturist had an interest 
has been sold in execution of any de- 


cree for the .recovery of a debt, 
or sold under the provisions of 
the Revenue Recovery Act for 
the time being in force for the re- 


covery of a debt due to a banking com- 
pany in liquidation, on or after the 14th 
day of July, 1958 and the decree-holder 
is not the purchaser, then, notwithstand- 
ing anything in the Limitation Act, 1963- 
or in the Code of Civil Procedure 1908 
or in the Revenue Recovery Act 
for the time being in force, and not- 
withstanding that the sale has ‘been con- 
firmed, such judgment-debtor or the 
legal representative of such judgment- 
debtor may, deposit the purchase money ` 
and apply to the court within six months 
from the date of the commencement of 
this Act to set aside-the sale of the pro- 
perty, and the Court shall, if satisfied 
that the applicant is an  agriculturist, 
order the sale to be set aside, 

(4) No order under sub-section (1) or 
sub-section (2) or sub-section (3) shall be 
passed without notice to the decree- 
holder, the transferee of the decree, if 
any, the auction purchaser and any other 
person who.in the opinion of the court 
‘would be affected by such erder and . 
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without affording them an ‘opportunity 
to be-heard. | 

(5) Where improvements have been 
effected on the property sold after the 
date of the sale and before the notice 
` under :sub-sec. H4) the value of such im- 
provement as determined by the court 
shall be deposited by the applicant for 
payment to the auction-purchaser. 

(6) An order under sub-sec, (1) or sub- 
"= “gee, (2) or sub-sec. (3) shall not be deem- 


- © ed to affect thé rights of bona fide ali- 


enees of the auction-purchaser deriving 
rights before ithe date of publicaticn of 
the Kerala Agriculturists’ Debt Relief 
Bill, 1968, in the Gazette. 

(7) Where a sale is set aside under 
sub-sec. a)” or jsub-sec, (2) or sub-sec- 
tion (3) in case| the applicant is out of 
‘possession of the property, the court 
shall order .re-delivery of the property 
to him. | 

(8) In respect of any sale of immov- 
able property which has not been con- 
firmed, the judgment-debtor if he is an 
agriculturist shall be entitled to pay the 
‘decree debt in accordance with the pro- 
visions of Sections 4 and 5 and on the 
deposit of the first instalment thereof, 
the sale shall ibe set aside, 

(9) Where the judgment-debtor fails 
to deposit any of the subsequent instal- 
ments, the decree-holder shall be entiti- 
ed to execute the ‘decree and recover 
the defaulted instalment or instalments 
in accordance with the provisions of 
this Act. 

Explanatian:— 
this section:— 

(a) the expression ‘court’ shall include 
a revenue courti or authority exercising 
powers under the Revenue Recovery 
Aet for the time being in force; and 

(ib) the expression ‘judgment-debtor’ 
shall include— 

(i) a deébtor fiom whom money was 
due to a banking company in liquida- 
tion; and 

(ii) a person from whom the entire 
amount due under a decree has been 
realised by sale lof his immovable pro- 
perty. | 

Explanation IL For the purposes of 
this section, an applicant shall be deem- 
ed to be an agriculturist if he would have 
been such an agriculturist but for the 
sale of the immovable property in res- 

. pect of which hel has made the applica- 
tion.” | 

56, It has been argued by counsel for 

_ the appellants that S. 20 is invalid as 


| For the purposes of 


“Pathumma v. State of Kerala (Shinghal J.)' 
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the Legislature. of the Kerala State wz 
not competent to make the Act, It h: 
been urged that S. 20 cannot’ be sai 
to fall within the purview of entry £ 
of List II of the Seventh Schedule # 
‘the Constitution in.as much as it dea 
with a debt which had been paid off b 
sale of the property in execution of th 
decree against the agriculturist and. wa 
no longer in existence. 

57. It is Art. -246 of :the Constitutio 
which deals with the subject-matter c 
the laws to be made by the Parliamer 
and the Legislatures of the State» 
Clause (3) of the Article provides the 
subject to clauses (1) and (2) of the Artis 
cle (with which we are not concernec 
the Legislature of the State has “exclus 
sive power to make laws with res 
pect to any of the matters enumerate 
in List IY.” Entry 30 of the List specif? 
cally states the following matters as be 
ing within. the competence of the Stat 
Legislature,— 

“30. Money-lending and money-lendl 
ers; relief of agricultural indebtedness. 
It is therefore quite clear, and is beyon 
controversy, that the Act which provide 
for “the relief of indebted agriculturist 
in the State of Kerala” is within th 
competence of the State Legislature 
Clause (i) of Section 2 of the Act defir 
es an ‘agriculturist’, clause (4) define 
a ‘debt’; clause (5) defines a ‘debtor’ an 
the two Explanations to Sec, 20 deñn 
the expressions ‘court’ and ‘judgment 
debtor’ and give an extended meanin, 
to the expression ‘agriculturist’ so as t 
include a person who would have bee 
an agriculturist but for the sale of hi 
immovable property. The other sectiom 
provide for the settlement of the Labi 
lities and payment of the debt (alon 
with the interest) of an agriculturist, im 
cluding the setting aside of the sale i 
execution of a decree, and the bar o 
suits. The subject-matter of the Act ij 
therefore clearly within the purview c 
Entry 30 and counsel for the appellant 
have not been able to advance any argu 
ment which could justify a differer. 
view. Reference in this connection ma 
be made to this Court’s decision i 
Fatehchand Himmatlal v, State of Maha 
rashtra (1977) 2 SCR 828 : (AIR 197 
SC 1825). It has however been argue: 
that the entry would not permit th 
making of a-law relating to the debt o 
an agriculturist which has already bee 
paid by sale of his property in execu 
se of a bad and is not a subsistin 

ebt, . 


1978 


58 It.is true that S. 20.of the Act 
provides for the setting aside of any 
sale of immovable. property in. which an 
agriculturist had. án- interest, if. the pro- 
perty had been sold, inter alia, in exe- 
cution of any decree for the recovery of 
a debt (a) on or after November 1, 1956, 
or (b) before Novémber 1, 1956, but pos- 
session whereof has not actually passed 
before November 20, 1957, irom the 
judgment-debtor to the purchaser, and. 
the decree-holder is the purchaser, on 
depositing one-half of the purchase 
money together with the cost of the 
execution etc; -The section therefore 
deals with a ‘liability which had ceased 
and. did not subsist on the date when the 
Act came into force, ` But there is noth- 
ing in Entry 30 of List II to show that 
it will not be attracted and would not 
enable the State Legislature to make ¢ 
law simply because the debt of the agri- 
culturist had been paid off under a dis- 
tress sale. The subject-matter of the 
entry is ‘relief of agricultural indebted- 
ness’ and there is no justification for 
the contention that it is confined only 
to subsisting indebtedness and woulc 
not cover the necessity of providing re- 
lief to those agriculturists who had lost 
their immovable property by court sales 
in execution of the decree against then. 
arid had been rendered destitute. Their 
problem was in fact more acute and se- 
rious, for they had lost the wherewitha 
of their livelihood and were reduced tc 
a state of penury. An agriculturist does 
not cease to be an agriculturist merely 
because he has lost his immovable pro- 
perty, and it cannot be said that the 
State is not interested in providing him 
necessary relief merely because he has 
lost his immovable property, On the 
other hand his helpless condition calls 
for early solution and it is only natura: 
that the State Legislature should think 
of rehabilitating him by providing the 
necessary relief under an Act of the 
nature under consideration in these 
cases. There is in fact nothing in the 
wordings of Entry 30 to show that the 
relief contemplated by it must necessa- 
rily relate to any subsisting indebted- 
ness and would not cover the question 
of relief to those who have lost the 
means of their livelihood because of the 
delay in providing them legislative re- 
lief. It is well settled, having been de- 
cided by this Court in Navinchandra 
Mafatlal v. Commr. of Income-tax, Bom- 
bay City, (1955) 1. SCR. 829: (AIR 1955. 
SC 58) that in construing words in a 


-Constitution to ‘hold’ the property 


wt 
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constitutional enactment conferring legis- 
lative power the most. liberal construc- 
tion. should be put upon. the words so 
that the same may “have effect: in. their 


` widest amplitude. This has to ‘be so lest: 


a legislative measure may be lest. for a 
mere technicality. : : 

59. -The High Court has: made a men- 
tion of the earlier legislation in the same- 
field. It -has also made a reference. ta - 
Act 31 of 1958 which was quite similar -` 
to the Act and has pointed out. how. the ` 
Amending Act of 1961 became imfructu- 
ous because of the unintended delay im 
amending it suitably. Great distress: was: 
therefore caused to the indebted agricul- 
turists because of the sale of their im- 
movable properties by court auctions. 
Such agriculturists were rendered! com- 
pletely helpless and it was nly proper. 
that the State Legislature: should. have 
thought of coming to their rescue by en~ 
acting a law with the avowed! intention 
of providing them some: relief from the 
difficulties in which. they were enmesh- ` 
ed as a result. of their indebtedness, by 
devising the necessary means for the 
restoration of their immovable proper- 
ties. The plight: of those agriculturists: 
was in fact worse than that of am agri- 
culturist who, while he. was groaning 
under the burden of his debt, had the 
satisfaction of having his immovable pro- 


. perty with him as a possible means off 









redeeming the future some day. If the 
Legislature could provide relief to agri]. 
culturists against their . subsisting debts: 
by legislation under Entry 30; there is 
no reason why it should find itself dis- 


abled from doing so in the case af those ` ` 


agriculturists who: had lost their immov~ 
able properties in the: process of the 
liquidation. of their debts: by court: sale 
even though their case: called for greater 
sympathy and speedier relief. 

60. -It has next: been. argued! that. Sec~ 
tion 20 of the Act: is unconstitutional 
as it impinges on the fundamental right 
of the decree-holder, or ‘other auctior- 
purchaser, under Art, 19 (1) (E of the 
ac> 
quired by him at: a court sale and of 
which he-had become the owner by the 
express provision of Section 65 of the 
Code of Civil Procedure. It has thus 
been argued that by virtue of Art. 13 
of the Constitution, S. 20 is. void. as. it. is 
inconsistent with, or is in derogation. of, 
a fundamental right, i 

61, As has been urged om behalf of 
the State, an answer to this argument is: 
to be found in clause: (8) of Art, 19- which 
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specifically provides inter alia, that no- 
thing in sub-clause (f) of clause (1) of 
Art. 19 shall ‘prevent the State from 
making’ any law imposing reasonable 
restrictions on the exercise of any of the 
rights’ conferred by the said sub-clause 
in the interest .of the general public. It 
cannot be gainsaid that agriculturists, 
and even indebted agriculturists, form 
- the bulk or, at any rate, a considerable 
part of the rural population, in an essen- 
tially rural economy like ours, and so 
if a restriction is reasonable in their 
interest, it would squarely fall within 
the purview of clause (5), Reference in 
_this connection may be made to this 
.Court’s decision in Kavalappara Kotha- 
rathil Kochuni v. The State of Madras, 
(1960) 3 SCR 887: (AIR 1960 SC 1080) 
and State òf Andhra Pradesh v.:Kanna- 
palli Chinna Venkata Chalamayya Sastri, 
(1963) 1 SCR 155: (AIR 1962 SC. 1687) 
where it has been held that the redress 
of a real and genuine grievance of a 
section of the community is a measure 
in the interest of the general public. 


62. As has been stated, the High 
Court has made a reference to the his- 
tory of the debt relief legislation and 


the facts and circumstances which led- 


to the passing of the Act, Thousands of 
suits were pending against indebted agri- 
culturists in various courts and immov- 
able properties of a large number əf 
agriculturists had been sold rendering 
them . completely helpless. So if the 
tate Legislature passed the Act, in the 
interest of the general public, to pro- 
vide relief of the nature mentioned in 
S. 20 in view of the rampant agricultu- 
ral indebtedness in the State, and the 
urgency of the malady, it does not re- 
. |quire much argument to hold that the 
- irestriction provided by that section was 
clearly ‘reasonable’. Even so, the section 
makes provision for the. repayment of 
the purchase money, the costs. of the 
execution and the improvements made 
by the purchaser. The restriction pro- 


vided under S, 20 is therefore reason-- 


able in every sense and the High Court 


rightly rejected the argument to the 
contrary. 
63. It has lastly been argued that 


S. 20 of the Act is violative of Art. 14 
` of the Constitution as it discriminates 
without reason between— “> 


(a) a decree-holder auction-purchaser 
and-a stranger auction-purchaser {sub- 
séc. (i) (b) and sub-s. (3)), and | 


“right to equality in directing 
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: (b) an auction-purchaser at a court 
sale and a bona fide alienee of an auc- 
tion purchaser (sub-sec. (6).) : 

64. What Article-14 guarantees is the 
that the 
State shall. not deny to any person equa- 
lity before the law or-the equal protec- 
tion of the laws within the country. The 
prohibition is however not absolute in- 
asmuch as this Court has taken the view 


that it incorporates the- doctrine of 
‘classification’ (See Makhan Lal v. 
Union of India,. (1961) 2 SCR 120: 


(AIR 1961 SC 392). It is therefore equal- 
ly well settled that Art, 14 will not pre- 
vent the making of a law which gives 
rise to a classification based on an in- 
telligible differentia having a rational 
relation with the object to be achieved 
thereby. 

65. Now sub-sec, (1) of S. 20 pro- 
vides that if a decree-holder is the pur- 
chaser at a court sale, the judgment- 
debtor (or his legal representative) may 
deposit one-half of the purchase money 
together with the costs of execution 
(whére the costs were not included in 
the purchase money) and apply to’ the 
court within six months from the date 
of commencement of the Act to set aside 
the sale, and the court shall set aside 
the sale and make an order for the pay- 
ment of the balance of the purchase 
money in ten equal half-yearly instal- 
ments together with accrued interest on 
the balance till the daté of payment of 
each instalment at six per cent per 
annum, As against this, sub-sec. (3) pro- 
vides that if the decree-holder is -not 
the purchaser, the judgment-debtor (or 
his legal representative) may deposit the 
purchase money and make an applica- 
tion for. setting aside the sale and the 
court shall set aside the sale. The treat- 
ment to a decree~holder purchaser is 
therefore different and is less advantage- 
ous than the treatment .to a purchaser 
who is not a decree-holder, The decree- 
holder purchaser is treated as a different 
class, for it is well known that decree- 
holders very often exploit their debtors 
in many ways and sales to them are 
generally viewed with suspicion and 
disfavour so much so that, as has been 
expressly provided in O. XXI, R. 72 of 
the Code of Civil Procedure, it is not 
even permissible for a decree-holder to 
bid for or purchase the property with- 
out the express permission of the. Court. 
The decree-holder purchaser. has thus 
rightly been treated as a class by him- 
self and that classification obviously has 
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the object of benefiting the agriculturist 
judgment-debtor by permitting him 40 
deposit only half the purchase money 
and paying the balance in instalmen:s. 
It cannot therefore be said that the ir- 
pugned provision violates Article 14 xf 
the Constitution on that account, Thece 
is also justification for treating an aws- 
tion-purchaser at a court sale differer-- 
ly from a bona fide alienee of the aw- 
tion-purchaser who derived his rigk-s 
before the date of publication of tze 
Kerala Agriculturists’ Debt Relief Bit, 
1968, in the State Gazette. Such an a_- 
enee of the auction-purchaser could met 
possibly have been aware of the hazards 
of purchasing the property of an iz- 
debted agriculturist at the time of t-e 
purchase, and it is futile to contend that 
if the Legislature has protected ‘his int=- 
rest by an express provision in sub-s. '5) 
of S. 20, it has thereby made a hostile 
discrimination against the auction-pur- 
chasers as a class. 

66. There is thus no force in tze 
arguments which have been advanced 
on behalf of the appellants and the az- 
peals are dismissed with costs. 


Appeals dismisses. 
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R. S. SARKARIA, N. L. UNTWALIA 
AND P.. S. KAILASAM, JJ. 
Bajya, Appellant v. Smt. Gopikatai 
and another, Respondents. 
Civil Appeal No. 2415 of 1968, D/- 4~<- 
1978. 
(A) M. P. Land Revenue Code (195!), 


S. 151 — Expression “personal law” — 
Scope of, 


The expression “persanal law” refer- 
red to in S. 151 of the Code, comprehenais 
the Hindu Succession Act 1956. There 
are no words in that Section or else- 
where in the Code, which limit the scoze 
of the expression “personal law” to that 
prevailing on February 5, 1955 when t-e 
Code came into force. On the contrary, 
the words “on his death” used in S. 1&1, 
clearly show that the legislative intent 
was that “personal law” as amend=d 
upto the date on which the devoluticn 
of the tenure-holder’s interest is to ze 
determined, shall be the rule of decisicn. 
AIR 1966 Bom 64 and AIR 1968 Mash 
Pra 247 and Judgment of Tare, C. J. im 
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AIR 1974 Madh Pra 141 (FB), Approved. 
(Paras 26 & 28) 

(B) Interpretation of Statutes —— Re- 
ference statute — Legislation by incorpo- 
ration — Subsequent amendment in re- 
ferred statute — Rule of construction. 

Broadly speaking, legislation by re- 
ferential incorporation falls in two cate-. 
gories: First, where a statute by specific 
reference incorporates the provisions of . 
another statute as of the time of adop- 
tion. Second, where a. statute incorpo- 
rates by general reference the law con-- 
cerning a particular subject, as a genus. 
In the case of the former, the subsequent 
amendments made in the referred sta- 
tute cannot automatically be read into 
the adopting statute. In the case of 
latter category, it may be presumed that 
the legislative intent was to include all 
the subsequent amendments also, made 
from time to time in the generic law on 
the subject adopted by general refer- 
ence. (Para 27) 

(C) Hindu Succession Act (1956), Sec- 
tions 8 (b), 15 (2) (b) and 16, R. 3 — M. P. 
Land Revenue Code (1954), S. 151 — Inte- 
rest of deceased tenure-holder — Suc- 
cession — Determination of. 

The suit land originally belonged to G 
son of D. G died before the Settlement 
of 1918, and thereafter, this land was 
held by his son, P, who died in the year 
1936. On P’s death, the holding de- 
volved on P’s widow, S. S, died on Nov- 
ember 6, 1956, and thereupon dispute 
about the inheritance to the land left be- 
hind by S, arose.between the parties. 
The plaintiff-claimed that she being the 
daughter of T a sister of the last male 
holder, P was an heir under S. 15 read 
with S.2 (II) (4) (iv) of the Schedule re- 
ferred to in S. 8 of the Hindu Succession 
Act, 1956, whereas, the defendants claim- 
ed as sapindas of the last male holder 
under Mitakshara Law. 


Held that the plaintiffs case would 
come in Cl. (b). Secondly, of S. 8 and, as 
such, she would be a preferential heir 
of the husband of S if he had died the 
moment after her death on November 6, 
1956. In this view, she would exclude 
the defendants-agnates from inheritance 
even according to “personal law” which, 
within the contemplation of S. 151 of the 
Code, would include the Hindu Succes- 
sion Act, 1956, in force at the time when 
S died and succession opened out, 1971 
Jab LJ 151, Affirmed. (Para 35) 

The instant case would fall under 
Cl. (b), sub-s. (2) of S. 15, because S ‘died 
issueless: and intestate. - The interest in 
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the suit property was inherited by her 
from her husband. The suit land would, 
therefore, under Cl. : (b), go to the heirs 
of her husband, P. ' Once it was found 
that the case fell under S. 15 (2) (b), the 
fiction envisaged in R. 3 of S. 16 was at- 
tracted, according to which for the pur- 
pose of ascertaining the order of devolu- 
tion, it was to be deemed as if the hus- 
band had died intestate immediately after 
the female intestate’s death. The plain- 
tiff was admittedly the daughter of the 
sister of the last male holder, P whereas 
the defendants were, his remote agnates. 
Neither party fell under Class I of the 
Schedule under S. 8. “Sister’s daugh- 
ter” was Item 4 of Entry IV in Class II 
of the Schedule, while agnates did not 
figure anywhere in Class If. 
(Paras 32, 34, 35) 
Anno: AIR Manual 3rd Edn., Hindu 
Suce. Act, S. 8 N. 5; S. 15, N. 6, S. 16, 
N. 1. 


Cases Referred: Chronological Paras 


AIR 1974 Madh Pra:141 (FB) 11, 22, 28 
AIR 1968 Madh Pra 247 9, 21, 22, 28 
AIR 1966 Bom 64 | 20, 28 


AIR 1966 Mys 189 | 11 
AIR 1959 Bom 78 | ti 

Mr. V. K. Sanghi, Sr. Advocate (Mr. 
A. G. Ratnaparkhi and Mr. G. L. Sanghi, 
Advocates with him), for Appellant; Mr. 
U. R. Lalit, Sr. Advocate (Mr. V. N. Gan- 
pule and Mrs. Veena Devi Khanna Ad- 
vocates with him), for Respondent No. 1. 

R. S. SARKARIA,| J. :— This appeal is 
directed against a judgment of the High 
Court of Madhya Pradesh. 

2. The following is the genealogy of 
the parties ; 

DEWAJI 


l 
Taji Dhondva | Ghisya 

1 | (Wife of Jhuli) 
Shioba Shyam | | 


it ss 
Sonu Bhajya . Punjya Turi 
(Doft. No. 2) (Deft, No.1) Last (Wao Tanaji 


ale | 
| Holder) Gopikabai 
wSmt. Sarji (wife o 
| Mukundrao 


Pltf,-Respdt. 1) 


3. Smt. Gopikeba? wife of Mukundrao, 
shown in the above: pedigree-table, filed 
a suit in the Court! of the Civil Judge, 
Multai, against the | defendant-appellant, 
Bhajya, and Sonu, respondent 2, for pos- 
session of Bhumiswami rights in the land 
comprised in Khasra Nos. 31 and 166 in 
the area of Village Kuthkhedi, Tehsil, 
Multai, District Betul, Madhya Pradesh, 
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å. The suit land originally belonged 
to Ghusya son of Dewaji. Ghusya died 
before the Settlement of 1918, and there- 
after, this land was held by his son, 
Punjya, who died in the year 1936. Or 
Punjya’s death, the holding devolved on 
Punjya’s widow, Smt. Sarji. Smt. Sarj? 
died on November 6, 1956, and there- 
upon this dispute about the inheritance 
to. the land left behind by Smt. Sarji, has 
arisen between the parties. Both the 
parties claim on the basis of Hindu. Law, 

5. The plaintiff-respondent, Smt. Go- 
pikabai, claims that she being the daugh- 
ter of Smt. Turji, a sister of the last 
male holder, Punjya, is an heir under 
S. 15 read with S. 2 (ID (4) (iv) of the 
Schedule referred to in S. 8 of the Hindu 
Succession Act, 1956, whereas the defen- 
dants’ claim as sapindas of the last male 
holder under Mitakshara Law. 


6. It is alleged by the plaintiff that 
Bhajya and Sonu, defendants, took forci- 
ble possession of the suit land after the 
death of Smt. Sarji. Apart from posses- 
sion, the plaintiff claimed Rs. 180/- as 
damages for the crop remaved by the 
defendants.. 

7. The defendants’ case, as laid in the 
written statement, was that the suit pro- 
perty being an agricultural holding, in 
view of S. 4 (2) of the Hindu Succession 
Act, the inheritance to the estate of Smt: 
Sarji who died on November 6, 1956, will 
not be governed by the provisions of 
that Act, but by Mitakshara School of 
Hindu Law, according to which the de- 
fendant-sapindas are entitled to suit land 
to the exclusion of the last male hol- 
der’s sister’s daughter, the plaintiff. 


8. The trial Court decreed Smt. Gopi- 
kabai’s claim. On appeal, the Additional 
District Judge set aside the decree of 
the trial Court and dismissed the respon= 
dent’s suit. 


9. In second appeal by the plaintiff, 
the High Court following its earlier de- 
cision in Kumari Ramlali v. Mst. Bha- 
gunti Bai (AIR 1968 Madh Pra 247), held 
“that Bhumiswami and Bhumidharj rights 
are not tenancy rights and S. 151 of the 
Madhya Pradesh Land Revenue Code, 
1954, which deals with the devolution of 
interest of a Bhumiswami or a Bhumi- 
dhari tenure-holder, cannot be regarded 
as a provision dealing with the devolu- 
tion of tenancy rights. Section 4 (2) of 
the Hindu Succession, Act, 1956, in no 
way saves S. 151 of the Madhya Pradesh 
Land Revenue Code and it cannot be 
held that S, 14 of the Hindu Succession 
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Act does not affect’ the personal law ac- 
cording to which the devolution of the 
interest of a tenure-holder passes under 
S. 151 of the Code.” The High Court 
further held that the expression “heirs of 
the husband” in S. 15 (1) (b), as also in 
S. 15 (2) (b), refers to the heirs of the 
deceased husband, who would have suc- 
ceeded under the- provisions of the Hindu 
` Succession Act, 1956, if the husband had 
died on the date on which the . female 
intestate actually died. On these pre- 
mises, the High Court held that the pain- 
tiff, Smt. Gopikabai, falls within CL (b) 
_of S. 8, and, as such is entitled to suc- 
ceed in preference to the defencant- 
agnates coming under Cl. (e) of that Sec- 
tion. In the result, the plaintiffs appeal 
was allowed and the decree of the trial 
court was restored. 

10. Hence, this appeal by special leave. 

11, The contentions canvassed before 
us by Mr. Sanghi, learned counsel for 
the appellants, are as under: 

(i) Section 151 of the Madhya Predesh 
Land Revenue Code, 1954 (in short the 
Code) was a law for the devolution of 
tenancy rights in agricultural holdings, 
because under the scheme of the Code, 
Bhumiswamis and Bhumidharis were 
‘tenure-holders who could be included in 
the term “tenants”. (Nahar Hari Singh 
v. Dukalhin, AIR 1974 Madh Pra 141 (FB) 
and Sitabai v, Kothulal, AIR 1959 Bom 78 
were cited). 

(ii) In view of the position state] at- 

No, (i), Section 4 (2) of the Hindu Suc- 
cession. Act, 1956, (for short called ‘the 
Act’) saved S, 15r of the Code, Tiere< 
fore, devolution of the agricultural kold- 
ing left behind by the deceased tenure- 
holder, will be governed by S. 151 o€ the 
Code. and not by anything provided in 
the Act. . 
_ (iii) The expression ‘Personal Lav’ in 
S. 151 of the Code means the Hindu Law 
which was in force before the enactment 
of the Act, when the Code was enacted 
on February 5, 1955, because the words 
“any law for the time being in force” in 
sub-s, (2) of S. 4 of the Act canno: be 
construed to mean any law which came 
into force subsequently, 

(iv) In view of No, (iii), under Mitak- 
shara Law (sans the Act) the respordent 
being the daughter of the sister of the 

- last male-holder, will be excluded irom 
succession by the appellants who are 
ute af the husband of Smt. Sarji de- 
cease 


(v) Even if the Act applies, the ex- 
pression. “heirs of the husband” in S-15, 
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means heirs in accordance with the gene- 
ral Hindu Law. in force when the hus- 
band died, and not the heirs ascertained 
under S. 8 by fictionally postponing 
Punjya’s death to 6th November, 1956, 
when Smt. Sarji died. (Kempiah v. Giri- 
gamma, AIR 1966 Mys 189 relied upon). 

12. As against this, Mr. Lalit ° “submits 
that— 

(a) Section 151 of the Code is not a 
Jaw dealing with devolution of tenancy 
rights in agricultural holdings and, as 
such, is not covered by the saving clause 
in S. 4 (2) of the Act. Section 151 is 
confined to the devolution of the inte- - 
rest of a ‘tenure-holder’, the concept of 
which under the scheme of the Code, is 
different and distinct from a ‘tenant’. 
Chapter XI of ‘the Code deals with 
‘tenants’; while Chap. XII (in which Sec- 


tion 151 is placed) deals with ‘tenure- 
holders’. 
(b). Even if a ‘tenure-holder’ includes 


a ‘tenant’, then also, S. 15! of the Code 
by reference makes the devolution of the 
interest of a deceased tenure~holder 
“subject to his personal law” as on his 
death. Since Smt. Sarji died on Novem- 
ber 6, 1956; the ‘personal law’ which will 
govern the inheritance to her estate, is 
‘Hindu Law as modified by the Hindu 
Succession Act, 1956. Under S. 15 read 
with S. 8 of the Act, Respondent No. 1 
being a preferential heir, will exclude the 
appellants from inheritance to the estate 
of Smt. Sarji, 

13. Before dealing with these conten- 
tions, it will be profitable to have a look 
at the relevant provisions of the Madhya 
Pradesh Land Revenue Code, 1954, 


14. Section 2 (7) of the Code defined a 
‘Holding’ to mean, inter alia, “a parcel 
of land separately assessed to land re- 
venue”, Section “2 (20) defined a 
‘Tenure-holder’ as ‘a’ person holding 
land from the State Government as a 
Bhumiswami or a Bhumidhari”. Section 2 
(19) defined a 'Tenant as “a person hold- 
ing land from a tenure-holder as an ordi- 
nary or an occupancy tenant under Chap- 
ter XIV”, 


15. Chapter XI dealt with tenure- 
holders. In that Chapter, S. 145 provid- 
ed that there shall be: two classes of 
tenure-holders of lands held from the 
State, namely, (i) Bhumiswami and (ii) 
‘Bhumidhari. Sections 146 and 147 indi- 
cated the persons: who could be described 
as Bhumiswamis and Bhumidharis. - Sec- 
tion 148 provided that every person be- 
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coming a Bhumiswami or Bhumidhari, 


shall pay as land revenue— 

(a) if he was paying land revenue in 
respect of the lands held by him — such 
land revenue, 


(b) if he was paying rent in respect of- 


the land held by him - — an amount equal 
to such rent. 

16. It may be noted that Chap. XII of 
the Code further contains provisions for 
transfer of Bhumiswami or Bhumidhari 
rights and partition of Bhumiswami and 
Bhumidhari holdings | when there are 
more than one tenure-holder. Tenancy 
rights are not dealt with in this Chap- 
ter, but: separately in| Chap. XIV. Sec- 
tions 168 and 172 in Chap. XIV deal with 
the devolution of rights of an ordinary 
-tenant and an occupancy tenant. Those 
rights also pass on the death of a tenant 
in accordance with the personal law of 
the deceased. | 

17. Section 151, which is 
ter XII, runs thus: i 

“Subject to his personal law, the inte- 
rest of a tenure-holder shall on his death 
pass by inheritance, survivorship or be- 
guest, as the case may þe.” 

18. From the above conspectus, 
following points emerge clear: 

(i) A ‘tenure-holder’ 'and a ‘tenant’ have 
been separately and distinctly defined in 
Cls. (20) and (19) of S. 2 of the 1954 
Code. A ‘tenant’ according to the defini- 
tion, holds land from a tenure-holder, 
but.a tenure-holder, holds land directly 
from the State. 

(ii) A Bhumiswami/Bhumidhari pays 
land revenue to the State -and not rent. 

(iii) Tenancy rights and rights of 
Bhumiswami/Bhumidhari are dealt with 
in separate Chapters of the Code. Bhu- 
miswamis/Bhumidharis; have permanent 
heritable and transferable rights in the 
land which cannot be taken away, ex- 
cept in certain cases. ' 

19. There is a conflict of judicial 
opinion as to whether Chap. XII in gene- 
ral and S. 151 in particular, is a law “for 
the devolution of tendancy rights in res- 
pect of agricultural holdings” within the 
saving clause in S. 4:(2) of the Hindu 
Succession Act, 1956. , 

20. A Division Bench of the Bombay 
High Court (at Nagpur) in Smt. Indubai 
v. Vyankati Vithoba Sawadha, AIR 1966 
Bom 64, held that the aforesaid provi- 
sions in the 1954 Code lare not such a law 
- and the exception made in S. 4 (2) of the 
Act, cannot apply to them. 

21. In view of the distinctive features 
of the rights of a tenure-holder, a Divi- 


in Chap- 
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sion Bench of the Madhya’ Pradesh High 
Court, also, in Kumari Ramlali v. Mst. 
Bhagunti Bai, AIR 1968 Madh Pra 247, 
took the same view, and held that S. 151 
of the Code, which deals with devolu- 
tion of the interest of a Bhumiswami or 
Bhumidhari tenure-holder, is not a pro- 
vision dealing with ‘devolution of tenancy 
rights’ within the contemplation of Sec- 
tion 4 (2) of the Act. 

22. A Full Bench of the Madhya Pra- 
desh High Court in Nahar Hirasingh v. 
Mst. Dukalhin, AIR 1974 Madh Pra 141 
(FB), by a majority of two against one, 
however, overruled on this point, the de- 
cision in Kumari Ramlali v. Mst. Bha- 
gunti, AIR 1968 Madh Pra 247 (ibid) and 
dissented from the Bombay view. But 
the Full Bench was not concerned with 
the interpretation of S. 151 of the 1954 
Code. The provision, the interpretation 
of which was in question before the Full 
Bench, was S. 164 of the Madhya Pra- 
desh Land Revenue Code, 1959 as it stood 
before its amendment in 1961. Whereas 
S. 151 of the 1954 Code, in terms, pro- 
vided that personal law would be ap- 
plicable in the matter of the devolution 
of the interest of a tenure-holder (i.e. 
Bhumiswami and Bhumidhari), S. 164 of 
the Code of 1959 (which had repealed 
and replaced the Code of 1954), as it 
stood at the material time, commenced 
clause 
militating against the application of per- 
sonal law, but also provided its own list. 
of heirs and order of succession, which 
was different from that laid down in the 
Hindu Succession Act, 1956, 


23. Be that as it may, for the pur- 
pose of deciding the case before us, it is 
not necessary to pronounce one way or 
the other, on the question whether S. 151 
of the 1954 Code is a law for devolution 
of tenancy rights in agricultural holdings, 
because even on the assumption that it is 
such a law, Section 151 of the 1954 Code, 
itself, in terms, makes personal law ap- 
plicable in the matter of the devolution 
of the interest of a deceased tenure-hal- 
der. Well then, does the expression 
“personal law” mentioned in S. 151; in 
the case of Hindus, mean — as is con- 
tended by Mr. Sanghi — Hindu Law as 
obtaining on February 5, 1955 when the 
1954 Code came into force? Or, does it | 
mean Hindu Law, as amended’ by the 
Hindu Succession Act, prevailing on 


November 6, 1956, when Smt. Sarji 
died ? 
24. It is well known that a Legisla~« 


ture can legislate on a subject by re« 
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ərential incorporation, if that subject is 
ənstitutionally within its legislative 
ompetence. Section 151 is an instance of 
islation by such method. The., State 
egislature enacted the 1954 Code in 
xercise cf its power under Entry 5, in 
ae Concurrent List (i.e. List I, which 
eads as under: 

“5, Marriage and divorce; infants and 
aunors; adoption; wills; intestacy and 
accession; joint family and partition; all 
iatters in respect of which parties in 
idicial proceedings were immediately 
efore the commencement of this Con- 
“titution subject to their personal law.” 

25. The 1954 Code had also received 
mhe assert of the President under Arti- 
le 254 (2) of the Constitution. 


26. The questions posed above turn on 
n interpretation of the language of Sec- 
~on 151. There are no words in that 
Section or elsewhere in the Code, which 
imit the scope of the expression “per-~ 
onal law” to that prevailing on Febru- 
ry 5, 1955. On the contrary, the words 
‘on his death” used in S. 151, clearly 
how that the legislative intent was that 
mersonal law’ as amended upto the date 
«m which the devolution of the tenure 
1older’s interest is to be determined, 
hall be the rule of decision. 


27. Broadly speaking, legislation by 
‘eferential incorporation falls in two 
ategories: First,- where a statute by 
‘pecific reference incorporates the provi- 
sions of another statute as of the time 
f adoptian. Second, where a statute in- 
corporates by general reference the law 
toncerning a particular subject, as a 
enus. In the case of the former, the 
subsequent amendments made in the re- 
ferred statute cannot automatically be 
-ead into the adopting statute. In the 
tase of latter category, it may be pre- 
sumed that the legislative intent was ta 
nelude all the subsequent amendments 
also, made from time to time in the 
zeneric law on the subject adopted by 
zeneral reference. This principle of con- 
struction of a reference statute has been 
reatly summed up by Sutherland, thus: 


“A statute which refers to the law of 
4 subject generally adopts the law on 
the subject as of the time the law is in- 
woked. This will include all the amend- 
ments and modifications of the law sub- 
sequent to the time the reference sta- 
vute was enacted.” 

(Vide, Sutherland’s Statutory Construc- 
tion, Third, Edition, Art. 5208, p.. 5208), 
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Corpus Juris Secundum also enunciates 
“he same principle in these terms: 

Mewes Where the reference in an adopting 
statute is to the law generally which 
zoverns the particular subject, and not 
to any specific statute or part thereof, 
=. o... the reference will be held to in- 
tlude the law as it stands at the time it 
is sought to. be applied, with all the 
thanges made from time to time, at least 
as far as the changes are consistent with 
she purpose of the adopting statute.” 

28. Construed in accordance with the 
above principle, the expression “personal 
-aw” referred to in Section 151 of the 
Dode, comprehends the Hindu Succession 
Act 1956, which will undoubtedly govern 
the inheritance to the ‘estate’ of Smt. 
Sarji who, died on November 6, 1956, 
much after the coming into force of that 
Act. If we can say so with due deference, 
the view taken on this point by the 
Bombay High Court in Smt. Indubai’s 
case (AIR 1966 Bom 64) (ibid) and by the 
Madhya Pradesh High Court in Kumari 
Ramlali’s case (AIR 1968 Madh Pra 247) 
(supra) and by Tare C. J. in Nahar Hira- 
singh’s cese (AIR 1974 Madh Pra 141) 
(FB) (ibid), is correct. 

29. The further question to be con- 
sidered is: Which of the parties is entitled 
to succeed to the interest of Smt. Sarji 
deceased under the Hindu Succession Act, 
1956 ? 

30. The General Rules of succession in 
the case of a female Hindu dying inte- 
state are given in S. 15 of the Act, which 
so far as it is material for the purpose, 
read as follows: 

“15 (1) ‘The property of a female Hindu 
dying intestate shall devolve according to 
the rules set out in S. 16,— 

(a) upon the sons and daughters (in- 
cluding the children of any predeceased 
son or daughter) and the husband; 

(b) upon the heirs of the husband; 

(ce) to (8). 

(2) Notwithstanding | anything | ‘contain= 
ed in suk-s. (1).— 

(a) . 

(b) any property ‘inherited. by a female 
Hindu from her husband or from her 
father-in-law shall devolve, in the ab- 
sence of any son or daughter of the de- 
ceased (including the children of any 
predeceased son or daughter) not upon 
the other heirs referred to in sub-s. (1) 
in the order specified therein, but upen 
the heirs of the husband.” 

31. This section should be read along 
with the Rules set out in S.-16, the mate- 
rial part of. which runs as under; - 
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“The order of succession: among the 
heirs réferred to in S. 15 shall be, and 
` the distribution of the intestate’s pro- 
perty among those heirs shall take place 
apcordine to the following rules namely:— 
“Rule L... 

Rule 2. 

Rule 3. — “Me devolution of- ‘the pro- 
perty of the intestate on the heirs re- 
ferred to in Cis. (b), (d) and (e) of sub- 
S. (1) and in sub-s. (2) of S. 15 shall be 
in the same order and according to the 
same rules as would have applied if the 
property had been the father’s or_ the 
husband’s as the case may be, and such 
person had died intestate in respect 
thereof immediately after the intestate’s 
death.” (Emphasis supplied) 

32. The instant case will fall under 
cl. (b), sub-s. (2) of S. 15, because Smt. 
Sarji died issueless and intestate. The 
[interest in the suit property was in- 
'herited by her from her husband. The 
‘suit. land will, therefore, under cl. (b), 
go to the heirs of her husband, Puniya. 

33. The next question is, whether 
“the heirs of the husband” in S. 15 are 
to be ascertained with reference to the 
date of Punjya’s demise in 1936, or with 
reference to the date of Shrimati Sarji’s 
death on November 6, 1956, when suc- 
cession opened out. 

34. There appears to be some diverg~ 
ence of opinion among the High Courts 
on this point. We are however of cepin- 
ion that once it is found that the case 
falls under Section 15 (2) (b), the fiction 
envisaged in R. 3 of S. 16 is attracted, ac- 
cording to which, for the purpose of as- 
certaining the order of devolution, it is 
to be deemed as if the husband had died 
intestate immediately after the female 
intestate’s death. Bearing this fiction in 
mind we have then to go to the Schedule 
under S. 8 of the Act to find out as to 
who would be the heirs of Smt. .’ Sarji’s 





husband on the date of her death. Sec 


tion 8 of the Act provides that the pro- 
perty of a male Hindu dying intestate 
Shall devolve according to the provisions 
of this Chapter :— 

“(a Firstly, upon the heirs, being the 
relatives specified in Class I of the Sche- 
dule; 

(b) Secondly, if there is no heir of 
Class I, then upon the heirs, being the 
‘relatives specified in Class II of the Sche- 
-dule; 

(c) Thirdly, if there is no heir of any 
of the two classes then upon the agnates 
of the deceased; and 
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Lastly, if there is no agnate, then upc 
the cognates of the deceased.” 


35. Now, Smt. Gopikabai, respondent 
is admittedly the daughter of the siste 
of the last male holder, Punjya, where: 
the appellants are his remote agnate 
Neither party. falls under Class I of tt 
Schedule. ‘Sister’s daughter’ is Item 4 < 
Entry IV in Class II of the Schedul 
while agnates do not figure anywhere i 
Class II. Thus, Smt. Gopikabai’s cas 
will come in Cl. (b).- Secondly, of S. 
and, as such, she will be a preferenti: 
heir of the husband of Smt. Sarji, if h 
had died the moment after her death o 
November 6, 1956. In this view, sb 
would exclude the defendants-agnate 
from inheritance even according to 'per 
sonal law’ which, within the contemple 
tion of S. 151 of the Code, will inclucm 
the Hindu Succession Act, 1956, in fore 
at the time when Smt. Sarji died an: 
succession opened out. 


36. In the result, we affirm the judg 
ment and decree of the High Court an: 
dismiss this appeal with costs. 


Appeal dismissed 
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Haji Mohammed Ishaq Wd. S. K. Mo 
hammed and others, Appellants v. Mo 
hamed Iqbal and Mohamed Ali & Co. 
Respondent. 

Civil Appeal No. 2468 of 1968, D/- 4-4 
1978. 

(A) Civil P. C. (1908), @. 6, R. 17, O. 41> 
R. 27 — Applications in appeal for am. 
endment of written statement imtreduc. 
ing new case and adducing additiona 
evidence — Not allowed. 

The amendment of the written state. 
ment sought in appeal was on such fact: 
which, if permitted to be introduced by. 
way of amendment, would have com 
pletely changed the nature of their ori- 
ginal defence. It would have broughmm 
about an entirely new plea which was 
never taken in the original pleadings. 
The additional evidence sought to be ad- 
ECS ASR SANDS A e a a 


*(Regular Appeal No. (B) 288 of 1956, D/~ 
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uced was in respect of the facts stated 
1 the amendment petition: . 
Held (by the Supreme Court) that the 
igh Court in appeal rightly rejected ‘all 
1e petitions for- amending their written 
atement and adducing additional’ evi- 
ance, Reg. F. A. No: (B).-288 of 1956, D/- 
3-9-1964 (Mys), Affirmed. (Para 6) 
Anno: AIR Comm, Civil: P. C., 
dn.), O. 6, R. 17, N. 4; (3th Edn.), 'O. 41, 
» 27, N. 4. 
(B) Civil P. C. (1908), o. 6, R. 12 — 
leading — Implied contract brought 
bout by conduct of parties — (Contract 
wet (1872), S. 70). 
The defendants | had originally placed 
rders for supply of tobacco with one 
But R prevailed upon the plaintiff to 
upply the goods (on credit) to the de- 
andants, The ¢ase of the plaintiff in 
aeir suit for recovery of balance of 
rice under a contract was that it had 
applied 630 bags of tobacco to the de- 
2ndants; received only a part of its price 


nd the balance of about Rs. 90,000/- re- 


iained due: 
Held that it was true that no express 
ontract, as understood in law, was 
leaded in the plaint. But what was 
learly pleaded was supply of goods by 
ne plaintiff on its own account; accept- 
nee of them by the defendants as such; 
art payment to the plaintiff and the 
alance remaining due to it. The case 
leaded, therefore, was, as it is called in 
w, an implied contract brought about 
y the conduct of the parties, namely, 
1e ‘supply of the goods by the plaintiff 
nd their acceptance by the defendants. 

(Para 9) 
It was a‘ pleading of direct contract of 
ale between the plaintiff and the defen- 
ants brought about by their conduct. A 
ontract of sale means an agreement to 
2ll or sale. Reg. F.. A. No. (B) 288 of 
356, D/- 18-9-1964 (Mys), Affirmed. 

- (Para 9) 
Anno: AIR Comm. Civil P. C., (9th 
dn.), O. 6, R. -12, N. 1; AIR Man., (rd 
dn.), Contract Act, S. 70, N. 9 
Mr.. Y. S. Chitale. Sr. Advocate (M/s, 
laji: Sheikh, A. H. Safi, K. J. John and 
 N. Mishra, Advocates with him), for 
.ppellants; Mr. R. B. Datar .and Miss 
arhat Qadri, Advocates, for Respondent. 
-N. L. UNTWALIA, J.:— This is a de- 
mdants’ appeal by certificate. It arises 
ut of a suit filed by the plaintiff-respon- 
ent in the Court of the Civil Judge, 
elgaum in the State of Karnataka for 
2covery of Rs. 90,000/~ the balance of 
1e price of 630 bags of tobacco supplied 
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Ey it to the defendants. The suit was. 


- €eereed by the trial Court and finally 


ňe decree has been affirmed - by 


the 
Sarnateka High Court. i 


2. The plaintiff is a Registered Part- — 


-zership firm carrying- on business at` 
Mipani,' District Belgaum., Defendant 
Wo. 1 is the father of defendants 2 to 4. 
They also carry on a partnership pusi- 
gess under the name and style of Haji 
Mohammed Isaq Mohammed. Gulam 
Saheb. They manufacture Bidi in ‘their 
lactory known as the Modern Bidi Fac- 
tory and. have their Head ‘Office in Katni 
in the State of Madhya Pradesh. The 
case of the plaintiff in the plaint was a 
simple one. It despatched by Railway. 
630 bags of tobacco between thé 11th and. 
lst «January, 1952 from Nipani to Katni. 
The consignor in all the Railway Receipts — 
2xcept one was one Shri G. K. Manavi. 
and in one’ Railway Receipt of 129 ‘bags 
the consignor wes the plaintiff firm. ‘The 


Zonsignees were self. ‘The Railway Re- -` 


zeipts were endorsed to the defendants’ 
ärm by the consignors., Shri Babalal, 
one cf the partners of the plaintiff firm, 
went personally to Katni, with fhe Bijak 
No, 12 dated 12-1-1952 and handed over 
two Railway Receipts and the Bijak for 
the total amount of Rs. 1,23,154-12-9 to 
the defendants. The other Railway Re- 
ceipts weré sent by the plaintiff to the 
deferdants by Registered post. The 
goods were accepted by the defendants. 
On demands being made from them from - 
time to time for payment of the price, 
the defendants paid Rs. 20,000/- by four 
cheques of Rs. 5,000/- each. Later they 
gave ten more cheques of Rs. -49,000/-,' 
out of which, five cheques of the amount 
of Rs. 25, 000/- were honoured but the 
rest >f the cheques for Rs. 24;,000/- were 
dishcnoured. Small sums were paid by - 
the defendants in cash. The balance of. 
the price which remained due from them 
was Rs. 75,477-12-9. Adding interest to 
the said amount, the total amount came. - 
to Rs. 90,102-12-9. The claim in the suit 
was for the round figure of Rs. 90,000/- 
remicting Rs. 102-12-9. In para. 5 of the 
plaint, however, it was mentioned: 

“The Defendants are old customers of 
one Shri Abdul Rahim Nabisaheb Bag- 
wan. 


He prevailed upon the plaintiff to 
supply the tobacco to the Defendants :and 
also said that he would see that the De- 
fendants duly paid for the same. To 
some extent he has helped the plaintiff . 
in the recovery of their dues from De-. 
fendants,” 
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3. In the main, the pleas set up by 
-the defendants in their written statement 
were that there was no privity of con- 
tract between them and the plaintiff; 
they had placed orders for the supply of 
630 bags of tobacco with Shri Abdul 
Rahim Nabisaheb Bagwan and he had 
handed over a Bijak, and not the plain- 


tiff for the amount of Rs. 1,21,154-12-9. . 


The cheques numbering 14 in all were 
‘drawn in the name of Rahim and were 
handed over to him.- Payment on ac- 
count of the slack season was stopped in 

- regard to the cheques amounting to 
‘Rs. 24,000/-. The plaintiffs allegation 
‘that Babalal, one of its partners had 
come to Katni and handed over certain 
Railway Receipts and the Bijak, was 
denied. A vague statement in para. 3 of 
the written statement was “The amount 
in respect of the said Bijak has been paid 
to Abdul Rahim Nabisaheb Bagwan.” No 
details as to the dates, manner or amounts 
of payments of the balance of the amount 
to Rahim were mentioned in the written 
statement. 


á, The trial Court decreed the suit 
on its finding that the goods were sold 
to the defendants by the plaintiff through 
Rahim who acted as the defendants’ 
agent and thus there was a privity of 
contract established between the plain- 
tiff and the defendants. The judgment 
of the trial Court was delivered on the 
31st of October, 1965. The defendants 
took up the matter in appéal to the High 
Court. After about three years, they 
filed applications in the High Court in 
the months of September and October, 

—~"758 seeking amendment of their written 
statement and permission of the appel- 
late Court to adduce additional evidence 
under O. 41, R. 27 of the Civil P. C. The 
High Court in the first instance disposed 
of the appeal by its judgment and order 
dated the 10th of October, 1958. It set 
aside the judgment of the trial Court, re- 
mitted back the case to it to re-try it 
after giving opportunities to the plain- 
tiff to adduce further evidence, and left 
the matter of amendment of the written 
statement and the additional evidence 
to that Court. Flaintiff came up to this 
Court and ‘by a consent order made on 
the 29th March, 1963 the order of the 
High Court was set aside and it was ask- 
ed to dispose of the applications of the 
defendants for permission to amend their 
written statement and to adduce addi- 
tional evidence and thereafter to decide 
the appeal on the evidence as adduced 
in the trial Court, The present judgment 


under appeal was delivered by the Higk 
Court on the 18th of September, 1964, IW 
declined the prayers of the defendants 
for amendment: of their written state- 
ment and adducing additional evidence 
The High Court has upheld the decree oñ 
the trial Court but on somewhat dif- 
ferent grounds,. The High Court did now 
agree with the finding of the trial Cour 


that Rahim acted as the agent of the 
defendants. It held that the defendant: 
had originally. placed their orders fom 


supply of tobacco with Rahim but a new 

implied contract came into existence bya 
conduct of the parties inasmuch as tht 

goods were actually supplied by the 

plaintiff on its own account; were accept: 

ed as such by the defendants who be 

came liable to pay the price of the goods 

to them, The vague case of the defen: 

dants that they had paid the price t» 
Rahim remained unsubstantiated ant 

further there was neither any case no: 

any evidence to show that Rahim in hi: 

turn had paid to the plaintiff the balancm 
of the price of the goods. 


5. Mr. Y. S. Chitale, learned counse 
for the appellants took us through the 
relevant pieces of documentary and ora 
evidence; the pleadings of the partie: 
and pressed their applications for am 
endment of the written statement ant 


adducing of additional evidence. “Hem 
further submitted that the High Cour 
has found a new case for the plaintif 


which was’ never pleaded and the judg: 
ment of the High Court as it is, is fi 
to ‘be interfered with on that accoun 
too. In our opinion the appellants’ ap 
peal was completely devoid of substance: 
We did not think it necessary even te 
call upon the respondents to reply to the 
appellants’ argument, 


$. Rahim was examined as a witness 
on behalf of the defendants in the tria 
Court as D.W..1 on the 12th of October 
1955 and after examining a few mort 
witnesses the evidence of the parties wat 
closed on that very date. Rahim made 
some strange and peculiar statement: 
in his deposition in support of the defen- 
dants and introduced some entirely new 
facts which were never disclosed to the 
plaintiff in any of the letters writter 
during the course of the business or ir 
reply to the lawyer’s notice or in thei 
written statement. He introduced a story. 
of some kind of partnership between hin 
and one of the partners of the plaintifial 
and Manavi. Even then no prayer wat 
made by the appellants in the trial Coursal 
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for amending their written statement èT 
for permission to adduce any furthe> 
evidence, About three years later, =s 
stated above, they filed their applici- 
tions in the High Court for the purposs s 
aforesaid. In our judgment the Higa 
Court has rightly refused the prayers =i 
the appellants. The amendment of tke 
writin statement sought was on such 
facts which, if permitted to be introdu-- 
ed by way of amendment, would hare 
completely changed the nature of the? 
original defence, It would have brougut 
about an entirely new plea which ws 
never taken up either at the time of tE 
dealings between the parties or in tie 
original pleadings. The additional ev- 
dence sought to be adduced was in res- 
pect of the facts stated in the amend- 
ment petition, The High Court righty 
rejected all those petitions and we need 
not mention in any detail the reasons 
thereof. 


7. We agree with the High Court that 
in view of the pleadings between tL2 
parties and the evidence adduced, tlə 
finding of the trial Court that Rahia 
acted as the agent of the defendants ws 
not sustainable. We further agree that 
the contemporaneous letters and tel2- 
grams exchanged between the defer 
dants and Rahim in the months of No~- 
ember and December, 1951 did shcw 
that the defendants had originally pla 
ed orders for the supply of tobacco wi 3 
Rahim. But even so, the stand of th 
defendants that the plaintiff had suppi- 
ed the goods to them on Rahim’s accourt 
and not on its own was rightly reject: i 
by the High Court, While general: 
agreeing with it in its approach to t2 
real points at issue in the case, we wil 
very briefly indicate our difference if 
approach in regard to a few minor mæ- 
ters, 


8. The learned Judge of the Hign 
Court. who delivered the leading juds 
ment in the appeal is not quite corret 
in saying that the plaint averments «D 
not show how the contract between the 
plaintiff and the defendants was forr- 
ed; whether there was any express coz- 
tract or an implied contract is to be iv 
ferred from the conduct of the partie. 
It is also not quite accurate to say thst 
what was required to be found was wh=- 
ther an implied contract to pay for th2 
goods supplied could be inferred fran 
the facts proved in the case, It seems 3 


us that it is because of this reason thæ- 


the other learned Judge constituting tka 
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Bench finally hearing the appeal concur- 
red in the order in the following terms: 


“I agree with the order proposed by- 
my learned brother. On the facts found 
by him, with which I agree, the infer- 
ence of an implied ‘contract is obvious.” 

9. As already stated the simple case 
of the plaintiff in their suit is that it had 
supplied 630 bags of tobacco to the de- 
fendants; received only a part of ‘its 
price and the balance of about Rs. 90,000 
remained due, It is true that no express 
contract, as understood in law, was plead- 
ed in the plaint. But what was clearly 
pleaded was supply of goods by the 
plaintiff on its own account; acceptance 
of them by the defendants as such; part 
payment to the plaintiff and the balance 
remaining due to it, The case pleaded, 
therefore, was, as it is called in law, an 
imvlied contract brought about by the 
conduct of the parties, namely, the sup- 
ply of the goods by the plaintiff and 
their acceptance by the defendants, In 
the 5th paragraph of the plaint, extract- 
ed above, what was stated was that the 
transaction of supply of goods by the 
plaintiff to the defendants was brought 
about through the instrumentality of 
Rahim as the defendants were his old 
customers and Rahim prevailed upon the 
plaintiff to supply the goods (on credit) 
to them. He helped the plaintiff in the 
recovery of their dues from the defen- 
dants to some extent, The plaintiff was 
entitled for the recovery of the balance. 
It was thus a pleading of direct contract 
of sale between the plaintiff and the de- 
fendants brought about by their con- 
duct, A contract of sale means an agree- 
ment to sell or sale. 


10. It is not necessary to encumber 
this judgment with unnecessary citations 
of the case law on the point. We may 
with advantage only quote a passage 
from Chitty on Contracts, twenty-third 
edition, pages 9-10, para 12: 


“Express and implied contracts.— Con- 
tracts may be either express or implied. 
The difference is not one of legal effect 
but simply of the way in which the con- 
sent of the parties is manifested. Con- 
tracts are express when their terms are 
stated in words by the parties, They are 
often said to be implied when their 
terms are not so stated, as, for example, 
when a passenger is permitted to board 
a bus; from the conduct of the parties 
the law implies a promise by the passen- 
ger to pay the fare, and a promise by 
the operator of the bus to carry him 





ə. that initially the express contract 
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I 


802 S.C, i 


safely to his destination. There may also 
be an implied contract when the parties 
make an express contract to last for a 
fixed term, and continue to act as though 
the contract still bound them after the 
term has expired, In such a case the 
court may infer that the parties have 
agreed to renew the express contract for 
another term. Express and implied con- 
tracts are both contracts in the true 
sense: of the term, for they both arise 
from the agreement of the parties, 
though in one case! the agreement is 
manifested in words and in the other 
case by conduct. Since, as we have seen, 
agreement is not a mental state but an 
act, an inference from conduct, it fol- 
lows that the distinction between express 
and implied contracts has very little im- 
portance, even if it, can be said to exist 
at all.” | 





11. We found absolutely no substance 
in the argument of the appellants to 
assail the finding of! the High Court that 
the plaintiff had supplied the goods on 
its own account to the defendants and 
that plaintiff’s partner Babalal had hand- 
ed over the Patti No, 12 (Bijak) Ext. 85 
to the defendants at their place of busi- 
ness at Katni along with the two Rail- 
way Receipts. The High Court has fur- 
ther found that the subsequent Railway 
Receipts were sent by registered post by 
the plaintiff and in' several letters and 
telegrams the plaintiff demanded the 
payment of the price of the goods sup- 
plied from the defendants. Nowhere 
Rahim was justifiably in the picture. 
The High Court has further pointed out 
the reason as to why about 501 bags of 
tobacco were supplied from the ware- 
house of Manavi who became the con- 
signor in the several Railway Receipts, 
Manavi supplied the goods on plaintiff's 
account. It has further been found that 
the cheques drawn by the defendants in 
the name of Rahim were all endorsed by 
him in favour of the plaintiff and ulti- 
mately to the knowledge of the defen- 
dants the payment ‘of the part of the 
price was by the defendants to the plain- 
tiff. No goods were; supplied on account 
of Rahim, No part payment was really 
and actually made to him and the defen- 
ants were liable to pay the balance of 
price to the plaintiff, 

12. On the facts |found, there is no 
`- difficulty in assuming or even inferring 
for 
‘supply of the goods was between the 
defendants and Rahim. The fact whether 
Rahim acted as the nE agent or 
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the defendants’ is immaterial, What is 
clear is that the orders placed with 
Rahim were in, fact executed by the 
plaintiff by supply of goods to the defen- 
dants. It was so done on account of the 
plaintiff from its own warehouse as well 
as from Manavi’s warehouse. Defendants 
by their clear conduct of accepting the 
goods and never repudiating any of the 
numerous letters and telegrams of the 
plaintiff demanding the money from them 
on the assertion that the goods were 
despatched by the plaintiff and the de- 
fendants should pay the money, clearly 
showed that a direct contract which in- 
law is called an implied contract by con- 
duct was brought about between them. 
Whatever may be the jural relationship 
between the plaintiff and Rahim, Rahim 
and the defendants and in whatever 
manner he acted as a go-between-man, 
between the plaintiff and the defendants, 
what is clear is that eventually and final- 
ly the supply of the goods by the 
plaintiff was to the defendants on its 
own account and not on account of 
Rahim, The defendants clearly and un- 
erringly accepted the goods as such and 
became liable to pay the whole of the 
price directly to the plaintiff. A part was 
paid and the liability to pay the balance 
was definitely incurred by them. 

13. For the reasons stated above, we 
hold that there is no substance in this 
appeal. It is accordingly dismissed with 
costs, ; 

Appeal dismissed, 
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R. S. SARKARIA, N. L. UNTWALIA, 
JASWANT SINGH, P. S. KAILASAM 
AND V. D. TULZAPURKAR, JJ. 
Madan Lal ‘Dhartipakar’, Petitioner v, 
Shri Neelam Sanjeeva Reddy and others, 

Respondents. 

Election Petn. No. 2 of 1977, D/- 9-3- 
1978. 

Presidential and Vice-Presidential 
Elections Act (31 of 1952), S. 5 (1), S. 13 
(a) (as amended by Amendment Act 
1977) — Person filing nomination form 
for Presidential election — Nomination 


neither proposed nor seconded by elector 
— Effect. 


Where the nomination form of a can- 
didate for Presidential election was not 
subscribed by any elector either as pro- 
poser or seconder, the person filing such 


DV/DV/B387/78/SNV. 
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nomination could .not. be considered a 
duly ‘nominated candidate’ “within te 
meaning of S. 13: (a). ‘AIR 1975 SC 
1288 Foll... + (Para 3) 

Anno: AIR Manual (3rd - Edn.), Pres- 
dential and Vice-Presidential Elections 
Act, S. 5, N. 1. 


Cases Referred : x Chronological Paras 
AIR 1975 SC 1288 HER RE fe OG 
* Pétitioner in person. Mr. P. Rama 


Reddy. Sr; Advocate, (M/s. Q. C. Mathur, 
C. S. Rao and A. V. V. Nair Advocates 
with him) (for: No. 1) and Mr. S. 7. 
Gupte, Att. Gen. (Mr. 
Advocate with him) (for No, 3), for’ Resh 
pondents. 

R. S. SARKARIA, | J. := : This is a 
petition filed by ‘Shri Madan Lal 'Dhez 
tipakar’ on August 19, 1977 under the 
Presidential and Vice-Presidential Elez- 
tion Act, challenging the election of Shai 
Neelam Sanjeeva Reddy as President of 
India, at the’ Presidential Election hed 
on July 19, 1977. $ 

.2. The petitioner filed a nominatin 
paper on July -5, 1977 but‘ that nomira- 
tion paper was -réejected: by the Return- 
ing Officer because — as he admits’ — it 
was not subscribed by any elector as 
proposer or as seconder. He had thas 
admittedly. not complied with the re- 
quirements of Section 5B (1) of the. Act, 
The petitioner. has, however, detailed 
reasons: why he-could.not find any elee- 
tor to propose or ” Second fue nominatim 
Papers... ~. z 
tye Bel When the . case came up before z 
today, the petitioner requested that t=é 
hearing of the petition be. postponed till 
after the coming Summer, Vacation. ‘We 
explained to him that we did not sze 


any sufficient reason to accede to Es. 


request. The adjournment was declined, 


=`. The petitioner ‘then’ argued‘ at 
Jength urging that the petition shoubd 
be referred to a larger Bench for dec- 
sion.. We have fully heard and cons 
dered all that he had to say in this co-~ 
nection, and we are not persuaded P 
‘accede to his request, 


5. Since there was no complianze 
with the requirements of Section 5B (C) 
of the Act (No. 31 of 11952), the pet- 
tioner was not a duly nominated ‘cance 
date’ within ` the meaning of Section*_3 
(i) of ‘the’ Presidential and Vice-Pres~ 
dential Elections (Amendment) Act, 197, 
and, as such, has no locus- standi => 
maintain’ this’ petition: (vide- Electicn 
Petition No: 1 of 1974 decided by thé 
Court on October ‘14, 1974) pore i 
AIR 1975 SC 1288), - $? 


M. M, Pathak v. Union of India‘: 


'R. N. Sachthzy 


S: C, 803 


6: Accordingly we dismiss the peti- 
tion; but. without any order as to costs. 
Election petition dismissed, 
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"M. H. BEG, C. J., Y. V: CHANDRA- 
CHUD; P. N. BHAGWATI, V. R. 
KRISHNA IYER, S. MURTAZA FAZAL 
ALI, P. N. SHINGHAL AND 

; D. A. DESAI, JJ.* . 
Writ Petn.. No. 108 of 1976:-— 

Madan Mohan Pathak and another, 
Petitioners v. Union of India and others, 
Respondents, - : 

AND.. ; 
Writ Petns. Nos. 174-177 ‘of 1976 :—= _ 

Ram Parkash Manchanda and others, 
Petitioners v. Union of, india and others,’ 
Respondents, 


` Writ Petns. Nos. 108, 174-177 of 1976, 
D/- 21-2-1978. ` 

(A) Life Insurance Corporation (Modifi- 
cation of Settlement) Act (72 of 1976), 
S. 3 — Scope ` — Does not nullify the 
effect of- judgment ' of Calcutta High 
Court reported in. (1977 ‘Lab IC, NOC 41). 

Per P. N. Bhagwati,’ V, R. Krishna 
Iyer and D. A.’ Desai, JJ.:— The 
judgment ` in Writ Petition No. 371 
of 1976; D/- 21- 5-1976`: (reported in 1977 
Lab Ic’ NOC 41) of ` the Calcutta High 
Court issuing writ ‘of mandamus direct- 
ing the Life ‘Insuranée Corporation to pay 
cash bonus for the year 1975-76 to its 
Class III and Class IV employees in 
terms of the Settlement D/- 24-1-1974 
between the Life’ Insurance Corporation , 
and its employees was allowed to be- 
come final.- Immediately after the pro- 
nouncement -of this decision, the Parlia- 
ment -enacted the Life Insurance Corpo- 
ration (Modification of Settlement) Act. 
The appeal filed against the judgment 
was not pressed by the-Life Insurance 
Corporation and thé judgment in above 
referred Writ Petition No. 371 of 1976: 
(1977 Lab IC NOC 41) was allowed to be- 
come final, 


Held, -that the writ of mandamus issued 
by the Calcutta High Court directing the 
Life Insurance Corporation to pay the 
amount of bonus for the year 1975-76 Tey 
mained -untouched and was. not taken* 





*(Note:; The judgments are printed in the’ 
order in which they are given in the ` 
certified copy. The first judgment is not, y 
therefore; necessarily the Jeading judg- 
ment.—Ed.) 
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away by the Life Insurance Corporation 
(Modification of Settlement) Act. So far 
as the right of Class III and Class FV em- 
ployees to annual cash bonus for the 
year lst April, 1975 to 3lst March, 1976 
was concerned, it became crystallised in 
the judgment and thereafter they be- 
came entitled to enforce the writ of 
mandamus granted by the judgment and 
not any right to annual cash bonus under 
the Settlement. As the judgment was 
allowed to become final and the appeal 
against it was not pressed, the judgment 
could not be disregarded or ignored. In 
any event, irrespective of whether the 
Act was constitutionally valid or not, the 
Life Insurance Corporation was bound 
to obey the writ of mandamus issued by 
the Calcutta High Court and to pay 
annual cash bonus for the year 1st April. 
1975 to 31st March, 1976 to Class III and 
Class IV employees. AIR 1970 SC 192, 
Disting, (Paras 24, 25, 26) 

Per Beg, C J. (concurring) :— 
Even though the real object of the Act 
may be to set aside the result of the 
mandamus issued by the Calcutta High 
Court, yet, the section does not mention 
this object at all. Probably this was so 
because the jurisdiction of a High Court 
and the effectiveness of its orders derived 
their force from Art. 226 of the Con- 
stitution itself. The rights of the citizen 
against the State- which had passed into 
those embodied in a judgment and be- 
came the basis of a Mandamus from the 
High Court could not be taken away in 
indirect fashion, by enacting such an 
ordinary Act of Parliament. (Para 9) 


(B) Life Insurance. Corporation (Staff) 
Regulations (1960), Regn. 58 — Scope — 
Non-profit sharing bonus — Settlement 
‘arrived at between L. I. C. and its em- 
ployees — Approval given by Central 
Government — Cannot be retracted in 
contravention of S. 18, Industrial Disputes 
Act — (Industrial Disputes Act (1947}, 
S. 18). 


Where a settlement is arrived at þe- 
tween the Life Insurance Corporation 
and its employees for payment of annual 
cash bonus ta Class III and Class IV, 
employees for certain years and the set- 
tlement is approved by the Central 
Government and necessary “direction” 
contemplated by Regn. 58 is issued by 
it, the Class III and Class IV employees 
acquire absolute right to receive annual 
cash bonus in terms of the provisions of 
the settlement. 
of -non-profit sharing bonus by Life In- 
surance Corporation to its employees’ is 
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It is true that payment . 
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subject to approval by Central Govern- 
ment under Regn. 58. However, once 
the settlement is approved the Central 
Government was not competent to issue 
another contrary direction which would 
have the effect of compelling the Life 
Insurance Corporation to commit a 
breach of its obligation under S. 18 (1) 
of the Industrial Disputes Act, ‘ 
(Para 28) 
Anno: AIR onua (3rd Edn.) I. D. 
Act, S. 18, N. 2. 

(C) Constitution of India, Pre. Arts. 19 
(1) (£), 31 (1) and (2) — Word “property” 
meaning of — Annual cash bonus payable 
by Life Insurance Corporation to its em- 
ployees — Whether property — (Words 
and Phrases — “Property?” — Meaning 
of). 


The word “property” cannot Wave one 
meaning in Art. 19 (1) (f), another in 
Art. 31, Cl. (1) and still another in Arti- 
cle 31, Cl. (2). “Property”? must have the 
Same connotation in all the three Arti- 
cles and since these are constitutional 
provisions intended to secure a Funda- 
mental right, they must receive the 
widest interpretation and must be held 
to refer to property of every kind. 

(Para 30) 

Property within the meaning of Arti- 
cle 19 (1) (£) and Cl. (2) of Art, 31 com- 
prises every form of property, tangible 
or intangible, including debts and choses 
in action, such as unpaid accumulation of 
wages, pension, cash grant and constitu- 
tionally protected Privy Purse. Case 
law discussed. (Para 30) 


The provisions of the Settlement dated | 
24-1-1974 between the Life Insurance 
Corporation and its employees indicates 
that the annual cash bonus payable under 
the Settlement accrued from day to day 
though payable at the end of the rele- 
vant financial year or on retirement, 
resignation etc. The annual cash bonus 
payable under the Settlement was thus a 
debt due and owing from the Life In- 
surance Corporation to each Class IJI and 
Class IV -employees and therefore, pro- 
perty of those .employees within the 
meaning of Art, 31 (2) of the Constitu- 
tion. (Para 30) 


AIR Comm. Constn. of India 
Art. 19, N. 59, Art. 31, 


Anno: 
(2nd Edn.), 
N. 25-A. i : 

{D} Constitution of India, Art. 31 (2) — 
Choses ‘in action — Can be compulsorily 
acquired — Right of L. I. C. employees 
to receive cash benus — Compulsory 
acquisition — Competency. AIR 1968 SC 
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1053 and. AIR 1952 SC 252, held no longer 
good law in view of AIR 1970 SC 564 
-Choses in action can be acquired com- 
pulsorily for a public purpose. It can- 
not be said that in every case where 
choses in action may be acquired the 
purpose of acquisition would necessarily 
and always be zugmenting of the revenue 
of the State and nothing else. Even the 
theory of forced loan may break dowr. 
in case of acquisition of choses in action 
Where money is given as compensatior 
for taking of money, the theory of forcec 
loan may apply, but it is difficult to see 
how it can be applicable where chose ir 
action is taken and money representing 
its value, which in a large majority oi 
cases would be less than the amount re- 
coverable under it, is given as compen- 
sation. Moreover, the theory of forcec 
loan stands considerably eroded after the 
amendment of Art. 31, Cl (2) by the 


Constitution (Twentyfifth Amendment! 
Act, 1971. (Paras 33, 34 
Moreover, there is also one other 


fallacy underlying the argument thai 
there can be no public purpose in the 
acquisition of choses in action and that is 
based on the assumption that the public 
purpose contemplated by Art. 31 (2) lies 
in the use to which the property acquir- 
ed is to be put. But Art. 31 (2) does not 
require that the property acquired must 
itself be used for a public purpose. Sc 
long as the acquisition subserves a public 
purpose, it would satisfy „the require- 
ment of Cl. (2)of Art. 31 and, therefore, if 
it can be shown that the acquisition of 
choses in action is for subserving a public 
purpose, it would be constitutionally 
valid. AIR 1968 SC 1053 and AIR 1952 
SC 252 held no longer good law in view 
of AIR 1970 SC 564. (Para 33) 


The debts due and owing from the 
Life Insurance Corporation to Class III] 
and Class IV employees in respect of 
annual cash bonus were “property” 
within the meaning of Art. 31, Cl. (2: 
and they could be compulsorily acquirec 
under that clause. (Para 34 

Anno: AIR Comm. Constn. of Indie 
(2nd Edn.), Art. 31, N. 25 (A). 


(£) Constitution of India, Art. 31 (2) 
and (2-A) — Interpretation of Cl. (2-A) — 
Guiding principles — Debt due from 
State or State owned or controlled Cor- 
poration — Extinguishment by law — 
Whether amounts to transfer of property. 

The introduction of Cl. (2-A) in Art, 31 
snapped the link between Cls. (1) and (2) 
and brought about a dichotomy between 
these two clauses. . Thereafter. Cl. (21 
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- it must be remembered that the 
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alone dealt with compulsory acquisition 
or requisitioning of property by the State 
and Cl. (1) dealt with deprivation of pro- 
perty in other ways and what should be 
regarded as compulsory” acquisition or 
requisitioning of property for the pur-. 
pose of Cl, (2) was defined in Cl. (2-A). 
(Para 35) 


Whilst interpreting Art. 31, Cl. (2-A), 
inter- 
pretation placed upon it will determine 
the scope and ambit of the constitutional 
guarantee under Cl. (2) of Art. 31. There- 
fore, Cl. (2-A) should not be construed in 
a narrow pedantic manner nor a doctri- 
naire or legalistic approach be adopted. 
Interpretation must be guided by the 
substance of the matter and not by lex 
scripta. When Cl. (2-A) says that in 
order to attract the applicability of 
Cl. (2) the law must provide for the 
transfer of ownership of property to the 
State or to a corporation owned or con- 
trolled by the State, it is not necessary 
that the law should in so many words 
provide for such transfer. No particular 
varbal formula need be adopted. What 
has to be considered is the substance of 
the law and not its form. The question 
that is to be asked is: does the law in 
substance provide for transfer of owner- 
ship of property, whatever be the linguis- 
tic formula employed? What is the 
effect of the law: does it bring about 
transfer of ownership of property ? Now, 
“transfer of ownership” is also a term of 
wide import and it comprises every mode 
by which ownership may be transferred 
from one person to another. The mode 
of transfer may vary from one kind of 
property to another: it would depend on 
the nature of the property to be trans-~ 
ferred. And moreover, the Court would . 
have to look to the substance of the 
transaction in order to determine whe- 
ther there is transfer of ownership in- 
volved in what has been brought about 
by the law. (Para 36) 


When a debt due and owing by the 
State or a corporation owned or control- 
led by the State is extinguished by law, 
there, is transfer of ownership of the 
money representing the debt from the 
creditor to the State or the State owned/ 
controlled corporation, The extinguish- 
ment of the debt of the creditor with 
corresponding benefit to the State or 
State ewned/controlled corporation would 
plainly and indubitably involve transfer 
of ownership of the amount representing 
the debt from the former to the latter. 
This is the real effect af extinguishment 
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of the debt and by garbing it in the 
form of extinguishment, the State or 
State’ owned/controlled corporation can- 
not obtain benefit at the cost of the cre- 
ditor and yet avoid the applicability of 
Art. 31 (2). The verbal veil constructed 
by employing the device of extinguish- 
ment of debt cannot be permitted to 
conceal or hide the real nature of the 
transaction,: AIR (1967 SC 856, Rel. on. 
(Para 37) 

Anno: AIR Comm, Constn. of India 
(2nd Edn.), Art. 31, N. 10-A. 

(F) Life Insurance Corporation (Modifi- 
eation of Settlement) Act (72 of 1976), 
S. 3 — Act is violative of Art. 31 (2) of 
the Constitution — (Constitution of India, 
Art. 31 (2)). 


Per majority (M. H. Beg, C. J. contra): 
The direct effect of the Life Insurance 
Corporation (Modification of Settlement) 
Act, 1976 is to transfer ownership of the 
debts due and owing to Class III and 
Class IV employees in respect of annual 
cash bonus to the Life Insurance Corpo- 
ration and since thé Life Insurance Coar- 
poration is a corporation owned by the 
State, the Act: is a law providing for 
compulsory acquisition of these debts by 
the State within the meaning of Cl. (2-A) 
of Art. 31. The Act is thus violative of 
Art. 31, Cl. (2) since it does not provide 
for payment of any compensation at all 
for the compulsory acquisition of these 
debts. (Para 38) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art, 31, N. 10-A. . 

(G) Constitution of india, Arts. 32, 136 
-— Supreme Court — Practice — Court 
will decide no more than what is ab- 
solutely necessary for the decision of a 
case, (Para 39) 


Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 136, N. 22; Art. 32, N. 42. 

(H) Life Insurance Corporation (Modi- 
fication of Settlement) Act (72 of 1976), 
S. 3 — Validity — High Court declaring 
a settlement as valid and enforceable — 
Act by Parliament excluding the specific 
settlements from purview of S. 18, I. D. 
Act — Competency — Whether offends 
Arts.'14 and 19 of the Constitution — 
(@) Constitution of India, Arts, 14, 245 
and 19 — (ii) Industrial Disputes Act 
(1947), S. 18). 


Per Beg, C. J.: Even if the legisla- 
tion can remove the basis of a decision 
it has to do it by an alteration of gene- 
ral rights of a class. (Para 4) 


A settlement regarding payment of 
cash bonus to Class Ili and Class IV em- 
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ployees of Life Insurance Corporation 
was arrived at between the Corporation 
and its employees, and the same was de- 
clared valid and enforceable by a High 
Court. 


Held, the Parliament could not pass 


‘an ‘Act invalidating the Settlement by 


simply excluding specific settlement be- 
tween the Corporation and its employees 
from the purview of S. 18 of the Indus- 
trial Disputes Act, 1947, which had been 
held to be valid and enforceable by a 
High Court. Such selective exclusion 
could also offend Art. 14. AIR 1975 SC 
2299, Rel. on. (Para 4) 


The Life Insurance Corporation (Modi- 
fication of Settlement) Act is designed 
to defeat a particular settlement and 
hence contrary to public interest and is 
not protected by Art. 19 (6) of the Con- 
stitution also. (Para 10) 


Anno: (1) AIR Comm. Constn. of India 
(2nd Edn.), Art. 14, N. 8, Art. 19, N. 21, 
Art. 245, N. 6; (2) AIR Manual ae Edn.) 
I D. Act, S. 18, N. 2. 


(1) Constitution of . India, Arts. 358, 
359 (1-A), 14, 19 —- Proclamation of 
Emergency — Operation of fundamental 
rights is only suspended and not the 
rights themselves — Cessation of Em- 
ergency — Effect — Valid claims revive. 
(Life Insurance Corporation (Modifica- 
tion of Settlement) Act (72 of 1976), S. 3). 


Per M. H. Beg, C J.: The fun- 
damental rights guaranteed by Arts. 
14 and 19 are not suspended during 
the Emergency but their operation is 
only suspended. This means that only 
the validity of an attack based on Arti- 


cles 14 and 19 is suspended during the 


Emergency ? But, once this embargo is 
lifted Arts. 14 and 19 of the Constitution 
whose use was suspended, would strike 
down any legislation which would have 
been bad. In other words, the declara- 
tion of invalidity is stayed during the 
emergency. 


The Life Insurance Corporation (Modi~ 
fication of Settlement) Act was passed 
during the Emergency so that the Settle- 
ment for payment of bonus arrived at 
between the L. I C. and its employees 
could not be demanded while the Em- 
ergency was in force. However, the ex- 
pression “the things done or omitted to 
be done” occurring in Art. 358 does not 
mean that the right conferred under 
the Settlement is washed off completely. 
The expression is to be ‘interpreted very 
narrowly. Therefore, as soon as the 
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emergency was over, the .settlement= 
would revive and. what could not be de- 
manded during the emergency would be~- 
come payable even for the. period oł 
emergency for which. payment was sus- 
pended. Otherwise, the enactment will 
have effect even after the emergency had 


ceased, This would .clearly be contrary . 


to the express provisions of Arts. 358 and 
359 (1-A). In other words, valid claims 
cannot be washed off by the emergencr 
per se. They can only be suspended br 
a law passed during the operation o= 
Arts. 358 and 359 (1-A) of the Constitu- 
tion, AIR 1976 SC 1207, Rel. on. 
a (Paras 14, 15: 
Anno: AIR Comm. Constn.:. of India 
(2nd Edn.), Art. 358, N. 3; Art. 359, N. 1- 
Art 14, N. 1; Art. 19,. N. 2. 
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No. 108 of 1976) and Mr. Somnath Chat- 
terjee, Sr. Advocate (M/s. P. K. Chatter- 
jee and Rathin Das, Advócates with him} 
(In W. P. Nos. 174-177 of 1976), for Peti- 
tioners; Mr. S.: V.- Gupte Att. Gen. Mr. 
U: R. Lalit Sr, Advocate: (M/s. R. N. 
Sachthey and Miss A. Subhashini; Advo- 
cates with him) (for No. 2) in all W. Ps.; 
Mr. S. V. Gupte Att. Gen. (Mr. D. N. 
Mishra Advocate with him) (for Nos. Z 
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for Respondent; Mr. P. S. Khera, Advo- 
cate, for the Intervener (AIN LIC Em- 
ployees Federation), ' 


BEG, C. J.:— The Life Insurance Cor- 
poration was constituted under the Life 
Insurance Corporation. Act 31 of 1956 
(hereinafter to be referred to as “the 
Act”). On 1-6-1957, the Central Govern- 
ment issued, under S. 11 (1) of the Act, 
an order prescribing the pay scales, dear- 
ness allowance and conditions of ser- 
vice applicable to class III and IV em- 
ployees. Among these conditions it is 
stated that na bonus would be paid but 
amenities like insurance and medical 
treatment free of cost would be provided. 
On 26-6-1959, an order was’ passed by 
the Central Government under S. t1 (2) 
of the Act, amending para 9 of the 1957 
Order inasmuch as it was provided that 
bonus other than profit sharing bonus 
would be paid to the employees drawing 
the salary not exceeding Rs. 500/- per 
month. On 2nd of July 1959, there was 
a settlement between the L. I. C. and 
the employees providing for’ payment 
of cash bonus at the rate of one-and-~a- 
half menth’s basic salary which was to 
be effective from 1-9-1956 and. valid 
upto 31-12-1961. In July 1960, regula- 
tions were framed under Section 49 to 
regulate the conditions of service of 
classes of employees and regulation 58 
provided for payment of non-profit 
sharing bonus to the employees. Orders 
were again passed on 14-4-1962 and 3rd 
August 1963, the effect of which was to 
remove the restriction of Rs. 500/- for 
On 
29th Jenuary 1963, another settlement 
was arrived at between the L. I. C. and 
its employees for payment of cash bonus 
at the rate of one-and-a-half month’s 
basic salary. This was to continue in 
operation until 31st March 1969. On 
20th June 1970, a third: settlement was 
reached for payment of cash bonus at 
the same rate which was to be effective 
upto 3ist March 1972. _On 26-6-1972, a 
fourth: settlement for payment of cash 
bonus’ at the rate of 10 per cent of gross 
wages: (basic and special pay and dearness 
allowance)’ was made. effective from Ist 
April 1972 to 1973. On 21st January 
1974 and 6th February 1974, settlements 
for payment of each bonus-at 15 per. 
cent of gross wages, valid for four years 
from ist April 1973 to 3ist March 1977, 
were reached. It ‘is clear that this so 
called “bonus” did not ‘depend upon pro- 
fits earned but -was nothing short of in- 
creased wages, The settlements were ap- 
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proved by the Board of directors of the 
L. I.C. and also by the Central Govern- 
ment. On 29th March, 1974, a circular was 
issued by the L. I. C. for payment of 
bonus in .accordance with the settle- 
ment along with the salary in April. In 
April 1974, the payment of bonus for the 
year 1973-74 was actually made in ac- 
cordance with the settlement. Again, in 
April 1975, bonus: for the year 1974-75 
was made in accordance with the settle- 
ments, On 25th September 1975, how- 
ever, a Payment of Bonus Amendment 
Ordinance was promulgated. On 26-9- 
1975, the. L. I. C. issued a circular stating 
that, the payment of bonus was being 
reviewed in the light of the Ordinance, 
and, on 22nd of March, 1976, payment of 
bonus for the year 1975-76 was to be 
withheld until a final decision was taken. 
Against this, a writ petition was filed in 
the High Court of Calcutta. On 2ist 
May 1976, the Calcutta High Court pass- 
ed an order recognising the right of peti- 
tioners to. payment of bonus for the year 
1975-76 which had become payable along 
with the salary in April 1976 and order- 
ed that it must be paid to the emplo- 
yees, Apparently, bonus was treated as 
part of the right of the petitioners to 
property protected by Arts. 19 (1) (f) and 
31 (1) of the Constitution. On 29th May 
1976, the Life Insurance Corporation 
Modification of Settlement Act 1976, was 
enacted by Parliament denying to the 
petitioners the right which had been 
recognised by the settlements, approved 
by the Central Government and acted 
upon by the actual payment of bonus to 
the employees, and, finally, converted 
into right under the decision of the Cal- 
cutta High Court on 21st May 1976. 


2. Provisions of S. 
follows: 


11 (2) read as 


*(2) Where the Central Government is 
satisfied that for the purpose of securing 
uniformity in the scales of remuneration 
and the other terms and conditions of 
service applicable to employees of in- 
surers whose controlled business has 
been transferred to, and vested in, the 
Corporation, it is necessary so to do, or 
that, in the interests of the Corporation 
and its policy-holders, a reduction in the 
remuneration payable, or a revision of 
the other terms and conditions of service 
applicable, to employees or any class of 
them is called for, the Central Govern- 
ment may, notwithstanding anything 
contained in sub-s. (1), or in the Indus- 


trial” Disputes Act, 1947, or in any other 
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law for the time being in force, or ih 
any award, settlement or agreement for 
the time being in force, alter (whether 
by way of reduction: or otherwise) the 
remuneration and the other terms and 
conditions of service to such extent, and 
in such manner as it thinks fit; and if 
the alteration is not acceptable to any 
employee, the Corporation may termi- 
nate his employment by giving him com- 
pensation equivalent to three months’ 
remuneration unless the contract of ser- 
vice with such employee provides for a 


. shorter notice of termination. 


Explanation :— The compensation pay- 

able to an employee under this sub-sec- 
tion shall be in addition to, and, shall 
not affect, any pension, gratuity, provi- 
dent fund money or any other benefit to 
which the employee may be entitled 
under this contract of service.” 
Section 11 (2) of the Act shows that the 
Central Government had ample power te 
revise the scales of remuneration and 
other terms and coriditions of service ‘if 
it was satisfied that the interest of the 
Corporation or the policy~holders de- 
manded this. Of course, such orders had 
to be passed as a result of satisfaction 
upon material placed before the Central 
Government relating to the interests of 
the Corporation or its policy holders. 
But, no such order was passed. What . 
was actually done was that the Act was 
passed to set aside the terms of the set- 
tlements which had been incorporated in 
the Judgment inter partes of the Cal- 
cutta High Court. 


3. The objects and reasons of the Act 
were set out as follows: 

“The provisions of the Payment of 
Bonus Act, 1965 do not apply to the em- 
ployees employed by the Life Insurance 
Corporation of India. However, the Cor- 
poration has, as a matter of practice, 
been paying bonus to its employees. The 
bonus to Cl. I and Cl. II employees is 
being paid in pursuance of agreements 
between the Corporation and such em- 
ployees. The bonus to Class III and 
Class IV employees is ‘being paid under 
the terms of settlement arrived at be- 
tween the Corporation and such emplo- 
yees from time to time. In terms of the 
settlement arrived at between the Car- 
poration and its Class III and Class IV 
employees on 24th January, 1974 under 
the Industrial Disputes Act, 1947, which 
is in force upto the 31st March, 1977, 
bonus is payable by the Corporation to 


‘its Class II] and Class IV employees at 
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the rate of fifteen. per cent of ther 
annual salary without any maximum 
limit. 

_ 2. It is proposed to set aside with effect 
from the Ist April, 1975, these provisicas 
of the settlement arrived at between the 
Corporation and its Class III and Class [V 
employees on 24th January, 1974 +o 
enable the Corporation to make ex grata 
payments to such employees at the rates 
determined on the basis of the general 
Government policy for making ex gratia 
payments to the employees of the no- 
competing public sector undertakings, 


3. The bill seems to achieve the abome 
object.” 


4, The statement of objects and rz- 
asons discloses that the purpose of tte 
impugned Act was to undo settlemens 
which had been arrived at between tke 
Corporation and Class III and Class IV 
employees on January 24 and February 
.6, 1974, and actually recognised by tke 
order of the Calcutta High Court. Tre 
question could well arise whether tks 
was really tha exercise of a legislative 
power or of a power comparable to tkzt 
of an appellate authority considering 
the merits of what had passed into a 
right to property recognised by tte 
courts, This Court has decided in Sri. 
Indira. Gandhi v. Raj Narain (1976) 2 
SCR 347 : (AIR 1975 SC 2299), that even 
a constitutional amendment canr:t 
authorise the assumption of a judicial 
power by Parliament. One of the tests 
laid down there was whether the dez- 
sion is of a kind which requires hearing 
to be given to the parties, or, in oth=r 
words, involves at least. a quasi-judicel 
procedure, which the Parliament dc:s 
not, in exercise of its legislative powe-, 
follow. A decision reached by the Cez- 
tral Government, under S. 11 (2) of the 
Act, is the result of a satisfaction 72 
matters stated there and would imr_y 
quasi-judicial procedure where the terms 
of a settlement had to be reviewed cr 
revised. But, the legislative procedure, 
followed here, does not require that > 
be done. It would, in any event, be us 
fair to adopt legislative procedure D 
undo such a settlement which had b= 
come the basis of a decision of a Him 
Court. Even if legislation can remore 
the basis of a decision it has to do it ky 
an alteration of general rights of a cles 
but not by simply excluding two speciac 
settlements between the Corporation ari 
its employees from the purview of S. {3 
_ |of the Industrial Disputes Act, 1947, 
,which had been held to be valid ard 
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Such 
offend 


enforceable . by a High Court. 
selective exclusion could also 
Art. 14. 


5. If Parliament steps in to set aside 
such a settlement, which the Central 
Government could much more reasonably 
have examined after going into the need 
for it or for its revision, the question 
also arises whether it violates the funda- 
mental right to property guaranteed 
under Art. 19 (1) (f) of the Constitution, 
inasmuch as the right to get bonus is 
part of wages and, by its deprivation, a 
judicially recognised right to property is 
taken away and not saved by the provi- 
sions of Art. 19 (6) of the Constitution ? 
A restriction upon a right may even 
cover taking away of the right to in- 
creased remuneration in the interests of 
the general public. Where was the ques- 
tion of any restriction here in the inte- 
rests of the general public? It seems a 
pure and simple case of a deprivation of 
rights of Class III and Class IV emplo- 
yees without any apparent nexus with 
any public interest, 


6. The first hurdle in the way of this 
attack upon the Act undoing the settle- 
ment under Art. 19 (1) (£) of the Con- 
stitution placed before us was that the 
Act of 1976 notified on 29-5-1976 was 
passed during ‘the emergency. Hence, it 
was submitted that Art. 358 of the Con- 
stitution is an absolute bar against 
giving effect to any right arising under 
Art. 19 of the Constitution. Further- 
more, it was submitted that the effect 
of the Act was to wash off the liability 
altogether after 1-4-1975 so that nothing 
remained to be enforced after 1-4- 1975. 


7. The Act is a very short one, of 3 
sections, After defining the settlement as 
the one which was arrived at between 
the Corporation and their workers on 
24-1-1974 under S. 18, read with Cl. (p) 
of S. 2, of the Industrial Disputes Act, 
1947 and the similar further settlement 
of 6-2-1974, S. 3 lays down: 


“Notwithstanding anything contained 
in the Industrial Disputes Act, 1947, the 
provisions of each of the settlements, in 


‘so far as they relate to the payment of 


an annual cash bonus to every Class III 
and Class IV employees of the Corpora- 
tion at the rate of fifteen per cent of his 
annual salary, shall not have any force 
or effect and shall not be deemed to have 
any force or effect on and from Ist day 
of April, 1975.” 


8. The object of the Act was, in 
effect, to take away the force of the 
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judgment .of the Calcutta High Court 
recognising the settlements in favour of 
Class III and Class IV employees of the 
Corporation. Rights under that judg- 
ment could be said to arise independently 
of Art. 19 of the Constitution. I find 
myself in complete agreement with my 
learned brother Bhagwati that to give 
effect to the judgment of the Calcutta 
High Court is not the same thing as 
enforcing a right under Art. 19 of the 
Constitution. It may be that a right 
under Art. 19 of the Constitution be- 
comes linked up with the enforceability 
of the judgment. Nevertheless, the two 
could be viewed as separable sets of 
rights. If the right conferred by the 
judgment independently is sought to be 
set aside, S. 3 of the Act, would, in my 
opinion, be invalid for trenching upon 
the judicial power. 


9. L may, however, observe that even 
though the real object of the Act may be 


to set aside the result of the mandamus 


issued by the Calcutta High Court, yet, 
the section does not mention this object 
at all. Probably this was so because 
the jurisdiction of a High Court and the 
the effectiveness of its orders derived 
their force from Art. 226 of the Con- 
stitution itself. These~ could not be 
touched by an ordinary act of Parlia- 
ment, Even if S. 3 of the Act seéks to 
take away the basis of the judgment of 
the Calcutta High Court, without men- 
tioning it, by enacting what may appear 
to be a law, yet, I think that, where the 
rights of the citizen against the State are 
concerned, we should adopt an interpre- 
tation which upholds those rights, There~ 
fore, according to the interpretation I 
prefer to adopt the rights which had 
passed into those embodied in a judg- 
ment and became the basis of a Manda- 
mus from the High Court could not be 
taken away in this indirect fashion. 


10. Apart from the considerations 
mentioned above there are also other 
considerations put forward, with his 
usual vehemence, by Mr. R. K. Garg who 
relies upon the directive principles of 
the State Policy as part of the basic 
structure of our Constitution. At any 
rate, he submits that in judging the 
reasonableness of a provision the direc- 
tive principles of .State policy can be 
used, as this Court has repeatedly done, 
as criteria of reasonableness, and, there- 
fore, of validity. Mr. Garg had relied 
strongly upon the provisions of Art, 483 
of the’ Constitution which says: ` 
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"43, The State shall endeavour to se- 
cure by suitable legislation. or economic 
organisation or in any other way, to: all’ 
workers, agricultural, industrial or other- 
wise, work, a living wage, conditions of: 
work ensuring a decent standard. of life 
and full enjoyment of leisure and. social. 
and cultural opportunities and, im parti- 
cular, the State shall endeavour to pro- 
mote cottage industries on an individual. 
or co-operative basis, in rural areas,” 


He submits that Art. 43 casts an obliga- 
tion on the State to secure a living. wage 
for the workers and is part of the prin- 
ciples. “declared fundamental in the 
governance of the country”. In other 
words, he would have us use Art. 43 as 
conferring practically a fundamental. 
right which can be enforced. I do not 
think that we can go so far as that. be- 
cause, even though the directive princi- 
ples of State policy, including the very 
important general ones. contained in 
Arts. 38 and 39 of the Constitution, give 
the direction in which the fundamental 
policies of the State must be oriented, 
yet, we cannot. direct. either the Central 
Government or Parliament to proceed in 
that direction. Article 37 says that they 
“shall not be enforceable by any Court,. 
but the principles. therein laid down are 
nevertheless fundamental in the govern- 
ance of the country and it shall be the 
duty of the State to apply these princi- 
ples in making laws.” Thus, even if they 
are not directly enforceable by a Court 
they cannot be declared ineffective. They 
have the life and force of fundamentals. 
The best way in which they can be, 
without being directly enforced, given. 
vitality and effect in Courts of laws is 
to use them as criteria of reasonableness,, 
and, therefore, of validity, as we have 
have been doing. Thus, if progress to- 
wards goals. found in Arts. 38 and 39- 
and 43 are desired, there should not. be 


any curtailment of wage rates arbi- 
trarily without disclosing any valid. 
reason for it as is the case here, It is. 


quite reasonable, in my opinion, to sub- 
mit that the measure which seeks. to 
deprive workers of the henefits of a 
settlement arrived at and assented. to by 
the Central Government, under the pro- 
visions of the Industrial Disputes Act,]|, 
should not be set at naught by an Act 
designed to defeat a particular settle-| 
ment. If this be the purpose of the Act,}: 
as it evidently is, it could very well bej, 
said to.be contrary to public interest,|:: 
and, therefore; not. protected. by Article}: 


19°-(6) of the Constitution. : 
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14. Furthermore, I. think that the 
“principle laid: down by this Court in 
Union of. India: v. Anglo Afghan Ag=n- 
cies Ltd., (1968) 2 SCR 366: (AIR 1:68 
SC 718), can also be taken into acconnt 


in judging the reasonableness of the- 


provision in this case. . It was held there 
(at p. 385) (of SCR): (at p. 728 of AIZ): 

“Under our jurisprudence the Govermn- 
ment is not exempt from liability to 
carry out the, representation made by it 
as to its future conduct and. it cancot 
on some undefined and undisclosed 
ground of necessity or expediency Sail 
to carry out the promise solemnly made 
by it, nor claim to be the judge of its 


own obligation. to the citizen on an 2x. 


parte appraisement of the circumstances 
in which the obligation has arisen.” 

In that case, equitable principles w=re 
invoked against the Government. It is 
true that, in the instant ease, it is a 
provision of the Act of Parliament zad 
not merely a governmental order whzse 
validity is challenged before us. Nev=r- 
theless, we cannot forget that the Act 
is the result of a proposal made by =e 
Government of the day which, instead of 
proceeding under Section 11 (2) of e 
Life Insuranee Corporation Act, chose to 


make an Act of Parliament protected 3y 


emergency provisions. I1.think that he 
prospects held out, the. representatiens 
made, the conduct of the Government, 
and equities arising therefrom, may all 
þe taken into. consideration for judg ag 
‘whether a particular piece of legislaticn, 
initiated by the Government and enact- 
ed by Parliament, is reasonable. 


“JIA. Mr. Garg ‘has also stronzly 
‘attacked Section -3 of -the Act as viota- 
tive of Article 14 of the Constituton 
“which was also not available to the pezi- 
tioners during the emergency. He ale- 
‘ges ’- that the Corporation has bean 
making very handsome profits so tkat 
the question of jeopardizing the interets 
of the: Corporation or policy-hold=rs 
could not arise. He submits that the 
‘Act is.nothing more than selective Gis- 
‘crimination practised against the lover 
levels of the staff of the Life Insuranze 
Corporation, I do not think’ that. these 
contentions are devoid of force. 


11B. I am sorry that due to the very 
‘short interval left for me to dictate my 
opinion in this case I have not been able 
to fully set out the -reasoning or to ce 
.all the authorities I would have liked 
to have done. The pressure of work on 
hand is too great. I have several juce- 
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ments to pronounce tomorrow, the last 
day on: which I shall have the ' autho- 
rity to participate as a Judge in the 
decisions of this Court. I have, however, 
thought it to be my duty to indicate my 
line of thinking briefly as I have my 
doubts whether Article.31 (2A) is not an 
effective answer to complete reliance 
upon .Article 31 (2) of the Constitution. 


12. It is true that the right to receive 


-bonus which had been recognised by the 


Central Government: both by its orders 
and conduct under a Settlement is a right 
to property. Nevertheless, since acquisi- 
tion is defined by Article 31 (2A) of the 
Constitution, I seriously. doubt whether 
that definition of acquisition is really 
satisfied by the facts in the case before 
us. The provision reads as follows: 

“31 (2A) Where a law does not pro- 
vide for the transfer of the ownership 
or right to possession of any property to 
the State or to a corporation owned or 
controlled by the State, it shall not be 
deemed to provide for the compulsory 
acquisition or requisitioning of property, 
notwithstanding that it Soper any per- 
son of his property. » 


13. I have, however, no doubt, that 
the conclusion reached’ by my learned 
brother Bhagwati is quite correct inas- 
much as the benefits of the rights recog- 
nised by the judgment of the Calcutta 
High Court could not be indirectly taken 
away by Sec. 3 of the Act selectively 


directed against specified settlements 
only, i A 
14. I think that Sec.: 3 of the impugn- 


- ed Act is struck by the provisions of 


Article 19 (1) (f) of the Constitution and 
not saved by Article 19 (6) of the Con- 
stitution.. It is also struck by Article 14. 
If the fundamental rights guaranteed by 
Articles 14 and 19 are not suspended, 
but their operation ‘is: only suspended, 
a view which I expressed in A. D. M. 
Jabalpur ‘`v. Shivkant Shukla, AIR 1976 
SC 1207: 1976 Supp SCR 172, the effect 
of the. suspension is to restore the status 
quo. ante. Would this: not mean that 
only the validity .of an attack based on 
Articles 14 and 19 is suspended during 
the Emergency? But, once this embargo 
is lifted Articles 14 and 19 of the Con- 
stitution, whose use was. suspended, 
would strike dawn any legislation which 
would have been bad. In other words, 
the declaration of invalidity is stayed 
during the emergency. Both Articles 358 
and 359 (1A) provide that, as soon as a 
proclamation of . emergency ceases to 
operate,- the effect of suspension must 
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vanish “except as respects things done 
or omitted to be done before the law so 
ceases to have effect.” 


15. The things done or omitted to be 
done could certainly not mean that the 
rights conferred under the settlements 
were washed off completely as the learn- 
ed Attorney General suggested. To hold 
that would be to convert the suspension 
of invalidity into a validation of law 
made during the emergency. If the law 
was not validated but only its invalida- 
tion was suspended, we should not give 
any wider effect to the suspension. I 
think we should interpret “things done or 
omitted to be Gone” very narrowly. If 
this be so, it means that the settlements 
are not to be deemed to be wiped off. 
No doubt payments under them were 
temporarily suspended. This must obvi- 
ously mean that no payment could be 
demanded under them during the emer- 
gency, but, as soon as the emergency 
was over, the settlements would revive 
and what could not be demanded during 
the emergency would become payable 
even for the period of emergency for 
which payment was suspended. Other- 
wise, the enactment will have effect even 
after the emergency had ceased. This 
would clearly be contrary to the express 
provisions of Articles 358 and 359 (1A). 
In other words, valid claims cannot be 
washed off by the emergency per se. 
They can only be suspended by a law 
passed during the operation of Articles 
358 and 359 (LA) of the Constitution. 


16. For the reasons given above. I 
reach the same conclusion as my learn- 
ed brother Bhagwati although perhaps 
by a different route. I concur in the 
final order made by my learned Brother 
Bhagwati. 


BHAGWATI, J. (For himself, and on 
behalf of V. R. Krishna Iyer and D. A. 
Desai, JJ.):— 17. These writ petitions are 
filed by employees of the Life Insurance 
Corporation challenging the constitu- 
tional validity of the Life Insurance Cor- 
poration (Modification of Settlement) 
Act, 1976. This unusual piece of legisla- 
tion was enacted by Parliament during 
the emergency at a time. when there 
could hardly be any effective debate or 
discussion and it sought to render in- 
effective a solemn and deliberate Settle- 
ment arrived at between the Life Insur- 
ance Corporation and four different 
associations of its employees for payment 
of cash bonus. It is necessary, m order 


to` appreciate the various contentions 


A.I. R. 


arising in the writ petitions to recapitu- 
late briefly the facts leading up to the 
enactment of the Life Insurance Corpo- 
ration (Modification of Settlement) Act, 
1976, hereinafter referred to as the im- 
pugned Act. 


18. The Life Insurance Corporation is 
a statutory authority establishec under 
the Life Insurance Corporation Act, 1956 
and under Sec. 6 it is the general duty. 
of the Life Insurance Corporation to 
carry on life insurance business, whether 
in or outside India, and it is required to 
so exercise its powers as to secure that 
life insurance business is develcped to 
the best advantage of the community. 
It is not necessary to refer to the vari- 
ous provisions of the Life Insurance 
Corporation Act, 1956 which define the 
powers, duties and functions of the Life 
Insurance Corporation Act, since we are 
not concerned with them in these writ 
petitions. It would be enough to refer 
to Sec. 49 which confers power on the 
Life Insurance Corporation to make re- 
gulations. Sub-section (1) of that sec- 
tion provides that the Life Insurance 
Corporation may, with the previous ap~ 
proval of the Central Government, make 
regulations, not inconsistent with the 
Act, “to provide for all matters for 
which provision is expedient for the 
purpose of giving effect to the provi- 
sions” of the Act and sub-sec, (2} enacts 
that in particular and without prejudice 
to the generality of the power conferred 
under sub-sec. (1), such regulations may 
provide for.— 


“(b) the method of recruitment of 
employees and agents of the Corporation 
and the terms and conditions of service 
of such employees or agents; 

(bb) the terms and conditions of ser 
vice of persons who have become emplo- 
yees of the Corporation under sub-see. (1) 
of Sec. 11;” 


The Life Insurance Corporation has in 
exercise of the power conferred under 
clauses (b) and (bb) of sub-sec. (2) of 
Sec, 49 and with the previous approval 
of the Central Government, made the 
Life Insurance Corporation (Staff) Regu- 
lations, 1960 defining the terms and 
conditions of service of its employees. 
There is only one Regulation which is 
material for our purpose and that is 
Regulation 58 which is in the following 
terms: 


"The Corporation may, subject to 
such directions as the Central Govern- 
ment may issue, grant non-profit sharing 
bonus to its employees and the payment 
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thereof, including conditions of eligibi- 
lity for the bonus, shall be regulated by 
instructions issued by the Chairman 
from time to tirne.” 


We have set out Regulation 58 in its 
present form as that is the form in 
which it stood throughout the relevant 
period. It will be a matter for considera- 
tion as to what is the effect of this 
Regulation on the Settlement arrived 
at between the Life Insurance Corpora- 
tion and its employees in regard to 
bonus, 


19. It appears that right from 1959 
Settlements were arrived at between the 
Life Insurance Corporation and its emplo- 
yees from time to time in regard to vari- 
ous matters relating to the terms and 
conditions of service of Class III and 
Class IV employees including bonus pay- 
able to them. The last of such Settle- 
ment dated 20th June, 1970, as modified 
by the Settlement dated 26th June, 1972, 
expired on 3lst March, 1973. There- 
upon four different associations of em- 
ployees of the Life Insurance Corpora- 
tions submitted their charter of demands 
for revisions of scales of pay, allow- 
ances and other terms and conditions of 
service on behalf of Class III and Class 
IV employees. The Life Insurance Cor- 
poration carried on negotiations with 
these associations between July 1973 and 
January 1974 at which there was free 
and frank exchange of views in regard 
to various matters including the obliga- 
tion of the Life Insurance’ Corporation 
to the policy-holders and the community 
and ultimately these negotiations culmi- 
nated in a Setilement dated 24th Ja- 
nuary, 1974 between the Life Insurance 
Corporation and these associations. The 
Settlement having been arrived at other- 
wise than in the course of conciliation 
proceeding, was binding on the parties 
under Sec. 18, sub-sec. (1) of the Indus- 
trial Disputes Act, 1947 and since the 
four associations which were parties tc 
the Settlement covered among them- 
selves all Class III and Class IV emplo- 
yees, the Settlement was binding on the 
Life Insurance Corporation and all its 
Class III and Class IV employees. The 
Settlement provided for various matters 
relating to the terms arid conditions of 
service but we are concerned only with 
Clause (8) which made provision in re- 
gard to bonus. That clause was in the 
following terms: 


“(i) No profit sharing bonus shall be 
paid. However, the, Corporation may. 
subject’ to such directions ‘as the Central 
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Government may -issue from time to.. 
time, grant any other kind of bonus to 
its Class III & IV employees. 

(ii) An annual cash bonus will be 
paid to all Class III and Class IV emplo- 
yees at the rate of 15% of the annual 
salary (i.e. basic pay including of spe- 
cial pay. if any, and dearness allowance 
and additional dearness allowance) actu- 
ally drawn by an employee in respect 
of the financial year to which the bonus 
relates. 

(iii) Save as provided herein all other 
terms and conditions attached to the ad- 
missibility and payment of bonus shall 
be as laid down in the Settlement on 
bonus dated the 26th June, 1972.” 

It is also necessary to reproduce here 
Clause (12) as that has some bearing on 
the controversy between the parties: 
“Period of Settlement: 

(1) This Settlement shall be effective 
from ist April, 1973 and shall be for a 
period of four years, i.e., from 1st April, 
1973 to 31st March, 1977. 

(2) The terms of this Settlement shall 
be subject to the approval of the Board 
of the Corporation and the Central Gov- 
ernment, 


(3) This Settlement disposes of all 
the demands raised by the workmen for 
revision of terms and conditions of their 
service. 


(4) Except as otherwise provided or 
modified by this Settlement, the work- 
men shall continue to be governed by 
all the terms and conditions of service as 
set forth and regulated by the Life In- 
surance Corporation of India (Staff) Re- 
gulations, 1960 as also the administrative 
instructions issued from time to time 
and they shall, subject to the provisions 
thereof including any period of opera- 
tion specified therein be entitled to the 
benefits thereunder.” 


It was common ground between the 
parties that the Settlement was approved 
by the Board’ of the Life Insurance Cor- 
poration as also by the Central Gov- 
ernment and the Chief of Personnel by 
his Circular dated 12th March, 1974 in- 
timated to the Zonal and Divisional 
Managers that the approval of the Central 
Government to the Settlement having 
been received, the Life Insurance Cor- 
poration should proceed to implement 
the terms of the Settlement. The Exe- 
cutive Director also issued a circular 
dated 29th March, 1974 containing admi- 
nistrative instructions in regard to pay- 
ment of cash bonus under clause 8 (ii) 
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of the Settlement. ‘These administrative 
instructions set out directions in regard 
to various matters relating to payment 
of cash bonus and of these, two are 
material. One was that in case of 
retirement or death, . salary up to the 
date of cessation of service shall be 
taken into account for the purpose of 
determining the amount of bonus pay- 
able to the employee or his heirs end 
the other was that the bonus shall be 
paid along with the salary for zhe 
month of April, but in case of retire- 
‘ment or death, payment will be made 
“soon after the contingency”. There was 
no dispute that for the first two years, 
lst April, 1973 to 31st March, 1974 and 
Ist April, 1974 to 3ist March, 1975, the 
Life Insurance Corporation paid bonus to 
its Class II and !Class IV employees in 
accordance with the provisions of Clause 
8 -(ii) of the Settlement read with the 
administrative instructions dated 29th 
March, 1974. But then came the decla- 
ration of emergency on 26th June, 1275 
and troubles began for Class III and 
Class IV employees of the Life Insur- 
ance Corporation. | 


20. On 25th ‘September, 1975 an 
Ordinance was promulgated by the Pre- 
sident of India called the Payment -of 
Bonus (Amendment) Ordinance, 1975 
which came into] force with immediate 
effect. Subsequently, this Ordinance 
was replaced by the Payment of Bonus 
(Amendment) Act, 1976 which, was 
brought into fort ce with retrospective 
effect from the date of the Ordinance, 
namely, 25th September, 1975, This 


amending law considerably curtailed the- 


rights of the employees to bonus in in- 
dustrial establishments, but it had no 
impact so far as'the employees of the 
Life Insurance Corporation were con- 
cerned since the! original Payment of 
Bonus Act was not applicable to the 
Life Insurance Corporation by reason of 
Sec. 32 which exempted the Life Insur- 
ance Corporation| from its operation. 
The (Central Government, however, de- 
cided that the employees of establish- 
ments which were; not covered by the 
Payment of Bonus Act would not be 
eligible for payment of bonus but ex- 
gratia cash payment in lieu of bonus 
would be made “as may be determined 
by the Government taking into account 
_the wage level, financial circumstances 
ete. in each case and such payment will 
be subject to a maximum of 10% ard 
pursuant to this decision, the Life Insur- 
ance Corporation was advised by the 
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Ministry of Finance that no further pay- 
ment of bonus should be made to the 
employees “without getting the same 
cleared by the Government.” The Life 
Insurance Corporation thereupon by its 
Circular dated 25th September, 1975 in- 
formed all its offices that since the 
question of payment of bonus was being 
reviewed in the light of the Bonus Ordi- 
nance dated 25th September, 1975, no 
bonus should be paid to the employees 
“under the existing provisions until fur- 
ther instructions.” The All-India Insur- 
ance Employees’ Association protested 
against this stand taken by the Life In- 
surance Corporation and pointed out 
that the Life Insurance Corporation was 
bound to pay bonus in accorcéance with 
the terms of the Settlement and the 
direction not to pay bonus was clearly 
illegal and unjustified. The Life Insur- 
ance Corporation conceded that payment 
of bonus was covered by the Settlement 
but contended that it was subject to such 
directions as the Central Government 
might issue from time to time and since 
the Central Government had advised the 
Life Insurance Corporation not to make 
any payment of bonus without their 
specific approval, the Life Insurance Cor- 
poration was justified in not making pey- 
ment to the employees. This stand was 
taken by the Life Insurance Corporation 
in its letter dated 7th February, 1976 
addressed to the All-India Insurance 
Employees’ Association and this was 
followed by a Circular dated 22nd March, 
1976 instructing all the offices of the 
Life Insurance Corporation not to make 
payment by way of bonus. 


21. The All-India Insurance Emplo- 
yees’ Association and some others there- 
upon filed writ petition No. 871 of 1976" 
in the High Court of Calcutta for a writ 
of Mandamus and Prohibition directing 
the Life Insurance Corporation to act in 
accordance with the terms of the Settle- 
ment dated 24th January, 1974 read with 
the administrative instructions dated 
29th March, 1974 and to rescind or can- 
cel the Circulars dated 25th September, 
1975, 7th February, 1976 and 22nd 
March, 1976 and not to refuse -to pay 
cash bonus to Class JIII and Class IV 
employees along with their salary for 
the month of April 1976 as provided by 
the Settlement read with the administra- 
tive instructions. The writ petition was 
resisted by the Life Insurance Corpora- 


*(Reported in (1977) 1 Lab LJ 4153 
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tion on various grounds to which it is 
not necessary to refer since we are not 
concerned with the correctness of the 
judgment of the Calcutta High Court 
disposing of the writ petition. Suffice it 
to state, and that is material for our 
purpose, that by a judgment dated 21st 
May, 1976 a Single Judge of the Cal- 
cutta High Court allowed the writ. peti- 
tion and issued a writ of Mandamus and 
Prohibition as prayed for in the writ 
petition. The Life Insurance. Corpora- 
tion preferred a Letters, Patent Appeal 
against the judgment of the learned 
Single Judge but. in the meantime the 
impugned Act had already .come into 
force and it was, therefore, stated on 
behalf of the Life Insurance Corporation 
before the Division Bench that there was 
no. necessity for proceeding with the 
appeal and hence the Division Bench 
made no order in the appeal. The re- 
sult was that the judgment of the learn- 
ed Single Judge remained intact; with 
what effect, is a matter we ‘shall pre- 
sently consider. 


22. On 29th May, 1976 Parliament 
enacted the impugned Act providing inter 
alia. for modification of the Settlement 
dated 24th January, 1974 arrived at be- 
tween the. Insurance Corporation and its 
employees. The impugned Act was a 
very short “statute consisting only of 
three sections. Section 1 gave the short 
title of the impugned Act, Section 2 con- 
tained definitions and Sec. 3, which was. 
the operative - ‘section, provided as fol- 
lows: 


“Notwithstanding anything contained 
in the Industrial Disputes Act, 1947, 
the provisions oz the settlement in so 
far as they. relate to the payment of an 
annual cash bonus to every Class MF 
and -Class IV employee of the Corpora- 
tion at the rate of fifteen per cent -of 
his annual salary, shall not have any 
force or effect and shall not be deemed’ 
to have. had any force or effect on and 
from the 1st day of April, 1975.” 

Since the impugned Act did not set af 
naught the entire Settlement dated 24th 
January, 1974 but merely rendered with- 
out force and effect the provisions of 
the Settlement in so far as they related 
to payment of annual cash bonus to 
Class IJI and Class IV employees and 
that too not from the date when the 
Settlement became operative but from 
ist April, 1975, it was said to be a sta- 
tute modifying the’ provisions of the 
Settlement. : The plain and undoubted 
effect of the impugned Act was to de- 


'M. M. Pathak v. Union of Inca 


(Bhagwati J.) : [Prsi 21-24] S.C. 815 
prive Class ME and: Class- IV employees 
of. the annual cash bonus: to which they 
were entitledi under clause 8 Giy of the 
Settlement for the years: Ist ApriL 1977 
to 31st Marck, 1976 and Ist April, 1976 
to 31st March, 1977 and therefore; two: 
of the associations: along: with their 
office bearers: filed the present writ peti+ 
tions challenging the constitutional vali- 
dity of the impugned Act 


23. . There were two grounds on which 
the constituticnality of the impugned! 
Act. was assailed! om behalf of the peti- 
tioners. and they’ were as follows: 


A. The right. of Class I and. Class. TW 
employees. to. annual. cash. bonus for. the: 
years Ist April, 1975 to- 31st. March, 1976: 
and ist April, 1976 to 31st. March; 1977 
under clause 8 (ii); of the Settlement. 
was property and. since: the impugned, 
Act. provided for compulsory acquisition: 
of this property without payment of 
compensation, the impugned. Act was: 
violative of Article: 31. (2). of the Consti- 
tution and was hence null and. void. 


B. The impugned Act deprived Class 

HI. and Class IW employees of the right 
to annual cash bonus: for the years ist! 
April’ 1975 to 3fst Marck, 1976 and Ist 
April, 1976. tœ 3Ist March, 1977- which 
was vested! in them under clause: 8 (ii) 
of the Settlement andi there: was; there- 
fore, .clear infringement of their funda- 
mental right under Article 19 (1) (£) and 
Since this deprivation of the right to 
annual cash bonus, which was secured 
under a Settlement arrived! at as‘ a result 
of collective bargaining and with full: and 
mature deliberatiom om the part of the” 
Life: Insurance: Corporation and’ the Cen- 
tral. Government after taking into ac- 
count the interests: of the policy~holders: 
and the community and! with a: view to 
approximating towards: the: goal’ of a 
living wage as: envisaged im Article 43 
of the Constitution, amounted! to an un- 
reasonable restriction, the: impugned’ Act 
was not. saved by Article 19 (5) and 
hence it: was: liable to be struck down 
as invalid. 
We shall proceed to consider these 
grounds im the order in which we have 
set. them out, though we may point out 
that if either ground: succeeds; it would’ 
be unnecessary’ to consider the other: 

24. But before’ we proceed further, it 
would be convenient at . this stage to.. 
refer to one other contention. of the. 
petitioner’ based on the judgment of the 
Calcutta High Court in’ Writ Petition 
No: 371 of 1976: (4977 Lab IC NOC 41 
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(Cal)). The contention was that since 
the Calcutta High Court had by its judg- 
ment dated 2ist May, 1976 issued a 
writ of Mandamus directing the Life 
Insurance Corporation to pay annual 
cash bonus to Class III and Class IV 
employees for the year Ist April, 1975 
to 3lst March, 1976 along with their 
salary for the month of April, 1976 as 
provided by the Settlement and this 
judgment had become final by reason of 
withdrawal of the Letters Patent Appzal 
preferred against it, the Life Insurance 
Corporation was bound to obey the writ 
of Mandamus anc to pay annual cash 
bonus for the year ist April, 1975 to 
31st March, 1976-in accordance with the 
terms of clause 8 (ii) of the Settlement. 
It is, no doubt, true, said the petitioners, 
that the impugned Act, if valid, struck 
at clause 8 (ii) of the Settlement and 
rendered it ineffective and without force 
with effect from Ist April, 1975 but it 
did not have the effect of absolving the 
Life Insurance Corporation from its obli- 
gation to carry out the writ of Manda- 
mus. There was, acording to the peti- 
tioners, nothing in the impugned Act 
which set at naught the effect of the 
judgment of the Calcutta High Court or 
the binding character of the writ of 
Mandamus issued against the Life Insur- 
ance Corporation. This contention of 
the petitioners requires serious consi- 
deration and we are inclined to accept 
it. 


25. It is significant to note that there 
was no reference to the judgment of the 
Calcutta High Court in the Statement 
of Objects and Reasons, nor any non 
obstante clause referring to a judgment 
of a court in Sec. 3 of the impugned 
Act. The attention of Parliament does 
not appear to have heen drawn to the 
fact that the Calcutta High Court had 
already issued a writ of Mandamus com- 
manding the Life Insurance Corporation 
to pay the amount of bonus for the year 
Ist April, 1975 to 3lst March, 1976. 
It appears that unfortunately the judg- 
ment of the Calcutta High Court re- 
mained almost unnoticed and the im- 
pugned Act was passed in ignorance of 
that judgment. Section 3 of the im- 
pugned Act provided that the provisions 
of the Settlement in so far as they re- 
late to payment of annual cash bonus 
to Class IH and Class IV employees shall 
not have any force or effect and shall 
not be deemed to have had -any force 


or effect from ist April, 1975. But the 
writ of Mandamus. issued by the. Cal- 
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cutta High Court directing the Life In- 
surance Corporation to pay the amount 
of bonus for the year ist April, 1975 to 
3lst March, 1976 remained untouched 
by the impugned Act. So far as ‘the 
right of Class III and Class IV emplo- 
yees to annual cash bonus for the year 
ist April, 1975 to 3lst March, 1976 was 
concerned, it became crystallised in the 
judgment and thereafter they became 
entitled to enforce the writ of Manda- 
mus granted by the judgment and not 
any right to annual cash bonus under 
the Settlement. This right under the 
judgment was not sought to be taken 
away by the impugned Act. The judg- 
ment continued to subsist and the Life 
Insurance Corporation was bound to pay 
annual cash bonus to Class III and Class 
IV employees for the year 1st April, 
1975 to 31st March, 1976 in obedience to 
the writ of Mandamus. The error com- 
mitted by the Life Insurance Corpora- 
tion was that it withdrew the Letters 
Patent Appeal and allowed the judg- 
ment of the learned Single Judge to be- 
come final. By the time the Letters 
Patent Appeal came up for hearing, the 
impugned Act had already come into 
force and the Life Insurance Corpora- 
tion could, therefore, have successfully 
contended in the Letters Patent Appeal 
that, since the Settlement, in so far as 
it provided for payment of annual cash 
bonus, was annihilated by the impugned 





Act with effect from Ist April, 1975, 
Class III and Class IV employees 
were not entitled to annual cash 
bonus for the year ist April, 1975 


to 3lst March, 1976 and hence no writ 
of Mandamus could issue directing the 
Life Insurance Corporation to make pay- 
ment of such bonus. If such contention 
had been raised, there is little doubt, 
subject of course to any constitutional 
challenge to the validity of the impugn- 
ed Act, that the judgment of the learn- 
ed Single Judge would have been up- 
turned and the writ petition dismissed. 
But on account of some inexplicable rea- 
son, which is difficult to appreciate, the 
Life Insurance Corporation did not press 
the Letters Patent Appeal and the result 
was that the judgment of the learned 
Single Judge pranting writ of Mandamus 
became final and binding on the parties. 
Tt is difficult to see how in these cir- 
cumstances the Life Insurance Corpora- 
tion could claim to be absolved from the 
obligation imposed by the judgment to 
carry out the writ of Mandamus by 
relying on the impugned. Act.: 
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26. The Life Insurance Corporatioa 
leaned heavily on the decision of this 
Court in Shri Prithvi Cotton Mills Ltd. 
v. Broach Borough Municipality, (1970) 
1 SCR 388: (AIR 1970 SC 192), in sup- 
port of its contention that when the 
Settlement in so far as it provided fcr 
payment of annual cash bonus was set 
at naught by the impugned Act with 
effect from ist April, 1975, the basis on 
which the judgment proceeded wes 
fundamentally altered and that render- 
ed the judgment ineffective and not 
binding on the parties. We do not think 
this decision lays down any such wice 
proposition as is contended for and on 
behalf of the Life Insurance Corpore- 
tion. It does not say that whenever amy 
factual or legal situation is altered ty 
retrospective legislation, a judicial dec~ 
‘sien rendered by a court on the bass 
of such factuel or legal situation pricr 
to the alteration, would straightway, 
without more, cease to be effective and 
binding on the parties. It is true that 
there are certain observations in ths 
decision which seem to suggest that a 
court decision may cease to be binding 
when the conditions on which it is based 
. are so fundamentally altered that tke 


decision could not have been given in. 


the . altered circumstances. But these 
observations heve to be read in the light 
of the question which arose for cons- 
deration in that case. 
dity of the Gujarat Imposition of Taxes 
by Municipalities (Validation) Act, 19€3 
was assailed on behalf of the petitioners, 


The Validation Act had to be enacted. 


because it was held by this Court în 
Patel Gordhandas Hargovindas v. Muni- 
cipal Commissioner, Ahmedabad, (196-4) 
2 SCR 608: (AIR 1963 SC 1742), that 
since section 73.of the Bombay Munici- 
pal Boroughs Act, 1925 allowed the 
Municipality to levy a ‘rate’ on buildings 
or lands and the term ‘rate’ was confined 
to an imposition on the basis of annual 
letting value, tax levied by the Municipa- 
lity on lands and buildings on the basis 
of capital value was invalid. Section 3 
of the Validation Act provided that noz~ 
withstanding anything contained in ary 
judgment, decree or order of a Court or 
tribunal or arry other authority, no tex 
assessed or purported to have been azs- 
sessed by a municipality on the basis ef 
capital value of a building or land and 
imposed, collected or recovered by the 
municipality at any time before the com- 


mencement of the Validation Act shall 


be deemed to have invalidly . assessed, _ 
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imposed, collected or recovered and the 
imposition, collection or recovery of the 
tax so assessed shall be valid and shall 
be deemed to have always been valid 
and shall not be called in question 
merely on the ground that the assess- 
ment of the tax on the basis of capital 
value of the building or land was not 
authorised by law and accordingly any 
tax so assessed before the commence- 
ment of the Validation Act and leviable 
for a period prior to such commence- 
ment but not collected or recovered be- 
fore such commencement may be col- 
lected or recovered in accordance with 
the relevant municipal law. It will ‘be 
seen that by S. 3 of the impugned Act . 
the Legislature ‘retrospectively imposed 
tax on building or land on the basis of 
capital value and if the tax was already 
imposed, levied and collected on that 
basis, made the imposition, levy, collec- 
tion and recovery of the tax valid, not- 
withstanding the declaration by the 
Court that as ‘rate’, the levy was in- 
competent. This was clearly permis- 
sible to the Legislature because in doing 
so, the Legislature did not seek to re- 
verse the decision of this Court on the 
interpretation of the word ‘rate’, but re- 
trospectively amended the law by pro- 
viding for imposition of tax on land or 
building on the basis of capital value 
and validated the imposition, levy, collec- 
tion and recovery of tax on that basis, 
The decision of this Court holding the 
levy of tax to be incompetent on the 
basis of the unamended law, therefore, 
became irrelevant ‘and could not stand in 
the way of the tax being assessed, col- 
lected and recovered on the basis of 
capital value under the law as retro- 
spectively amended. That is why this 
Court held that the Validation Act was ` 
effective to validate imposition, levy, col- 
lection and recovery of tax on land or 


. building on the basis of capital value. It 


is difficult to see how this decision given 
in the context of a validating statute can 
be of any heip to the Life Insurance Cor- 
poration. Here, the judgment given by . 
the Calcutta High Court, which is relied 
upon by the petitioners, is not a mere 
declaratory judgment holding an impost 
or tax to be invalid, so that a validation 
statute can remove the defect pointed 
out by the judgment amending the law 
with retrospective effect and validate 
such impost or tax. But it is a judg- 
ment giving effect to the right of the 
petitioners to annual cash ‘bonus under 


the Settlement by issuing a writ of 
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Mandamus directing the Life Insurance 
Corporation to pay the amount of such 
bonus. If by reason of retrospective 
alteration of the factual or legal situa- 
tion, the judgment is rendered errone- 
ous, the remedy may be by way of ap- 
` [peal or review, but so long as the judg- 
ment stands, it cannot be disregarded’ or 
ignored and it must be obeyed by the 
Life Insurance Corporation. We are, 
therefore, of the view that, in any event, 
trrespective of whether the impugned 
Act is constitutionally valid or not, the 
Life Insurance Corporation is bound to 
obey the writ of Mandamus issued by 
‘Ithe Calcutta High Court and to pay 
. annual cash bonus for the year 1st April, 
1975 to 31st March, 1976 to Class III and 
Class IV employees. Now, to the grounds 
of constitutional challenge: 
Re: Ground A 


27. This ground raises the question 
whether the impugned Act is violative of 
Cl. (2) of Art. 31. This clause provides 
safeguards against compulsory acquisi- 
tion or requisitioning of property by 
laying down conditions subject to which 
alone property may be compulsorily ac- 
quired or requisitioned and at the date 
when the impugned Act was enacted, it 
-was in the following terms :— 


“No property shall be compulsorily ac- 
quired or requisitioned save for a public 


purpose and seve by authority of a law - 


which provides for acquisition or requi- 
sitioning of the property for an amount 
which may be fixed by such law or 
which may be determined in accordance 
with such principles and given in such 
manner as may be specified in such law; 
and no such law shall be called in ques- 
tion in any Court on the ground that the 
‘ amount so fixed or determined is not 
adequate or that the whole or any part 
of such amount is to be given otherwise 
than in cash.” 

Clause (2) in this form was substituted 
in Art. 31 by the Constitution (Twenty- 
fifth Amendment) Act, 1971 and by this 
amending Act, Cls. (2-A) and (2-B) were 
also introduced in Art. 31 and they read 
as follows :— 


*(2-A) Where a law does not provide 
for the transfer of the ownership or 
right to possession of any property to the 
State or to a corporation owned or con- 
trolled by the State, it shall not be deem- 
ed to provide for the compulsory acqui- 
sition or requisitioning of property, not- 
withstanding that it deprives any person 
of his property. 


A.L R. 


(2-B) Nothing in sub-cl. (f) of CL (1) 

of Art. 19 shall affect any such law as 
is referred to in Cl. (2).” 
The argument of the petitioners was 
that the right of Class III and Class IV 
employees to ‘annual cash bonus’ for the 
years ist April, 1975 to 31st March, 1976 
and ist April, 1976 to 31st March, 1977 
under the Settlement was property and 
since the impugned Act provided for 
transfer of the ownership of this right 
to the Life Insurance Corporation which 
was ‘State’ within the meaning of Arti- 
cle 12, it was a law providing for com- 
pulsory acquisition of property as con- 
templated under Cl. (2-A) of Art. 31 and 
it was, theréfore, required to meet the 
challenge of Art. 31, Cl. (2). The com- 
pulsory acquisition of the right to ‘annual 
cash bonus’ sought to be effectuated by 
the impugned Act, said the petitioners, 
was not supported by public purpose nor 
did the impugned Act provide for pay- 
ment of any compensation for the same 
and hence the impugned Act was void 
as contravening Cl. (2) of Art. 31. 


28. The first question which arises for 
consideration .on this contention is whe- 
ther the right of Class III and Class IV 
employees to ‘annual cash bonus’ for the 
years Ist April, 1975 to 31st March, 1976 . 
and 1st April, 1976 to 3lst March, 1977 
under the Settlement was property so as 
to attract the inhibition of Art. 31. 
C1.- (2). The Life Insurance Corporation 
submitted that at the date when the im- 
pugned Act was enacted, Class III and 
Class IV employees had no absolute 
right to receive ‘annual cash bonus’ either 
for the year 1st April, 1975 to 31st March, 
1976 or for the year Ist April, 1976 to 
3lst March, 1977 and there was, there- 
fore, no property which could be com- 
pulsorily acquired under the impugned 
Act. The argument of the Life Insurance 
Corporation was that the Life Insurance 
Corporation (Staff) Regulations, 1960 
which laid down the terms and condi- 
tions of service inter alia of Class III 
and Class IV employees did not contain 
any provision for payment of bonus ex- 
cept Regulation 58 and since under this 
Regulation, grant of annual cash bonus 
by the Life Insurance Corporation was 
subject to such directions as the Central 
Government might issue, the right of 
Class III and Class IV employees to re- 
ceive annual cash bonus could not be 
said to be an absolute right. It was a 
tight which was liable to be set at naught 
by any directions that might be issued 
by the Central Government and in fact 
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the Central Government did issue a 
direction to the Life Insurance Corpore- 
tion not to make payment of bonus tè 
the employees “without getting the same 
cleared by the Government” and conse 
quently, Class III and Class IV empic 
yees had no absolute right to claim bonu= 
The result, according to the Life. Ir- 
surance Corporation, also followed on a 
proper interpretation of Cis. 8 (i) am 
8 (ii) of the Settlement, for it was clee- 
on a proper reading of these two clauses 
that annual cash bonus payable io 
Class III and Class IV employees under 
Cl. 8 (ii) was, by reason of Cl. 8 (i), sub- 
‘ject to such directions as the Central 
Government might issue from time ‘> 
time and the Central Government har- 
ing directed that no further payment «f 
bonus should 'be made to the employee, 
Class III and Class IV employees wer=2 
not entitled to claim annual cash bones 
from the Life Insurance Corporatio=. 
This argument of the Life Insurance Coz- 
poration is plainly erroneous and it 5 
not possible to accept it. Regulation £3 
undoubtedly says that non-profit sharirs 
bonus may be granted by the Life In- 
surance Corporation to its employee, 
subject to such directions as the Centr=l 
Government may issue and, therefore, 
if the Central. Government. issues a dire 
tion to the contrary, non-profit sharir.2 
bonus cannot be granted by the Life Im 
- surance Corporation to any class of em- 
ployees. But here, in the present cas, 
grant of annual’ cash bonus by the Li= 
Insurance Corporation to Class III ard 
Class IV employees under Cl. 8 (ii) cf 
the Settlement was approved by th= 
Central Government as provided =n 
Cl. 12 and the ‘direction’ contemplated 
by Regulation 58 was given by the Cem- 
tral Government that annual cash bones 
may be granted as provided in Cl. 8 (E) 
of the Settlement. It was not compes- 
tent to the Central Government there- 
after to issue another contrary directi 
‘which would have the effect of compe- 
ling the Life Insurance Corporation =3 
commit a breach of its obligation under 
S. 18, sub-s. (1) of the Industrial Diz 
putes Act, 1947 to pay annual cash bonis 
in terms of Cl. 8 (ii) of the Settlemens. 
Turning to Cl. 8 (i) of the Settlement, % 
is true that under this clause non-profit 
sharing bonus could be granted by tra 
Life Insurance Corporation ‘subject to 
such directions as the Central Goverr- 


ment may issue from time to time’, but 
these words giving overriding .power to 
the Central Government to issue direc- 
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tions from time to time are conspicuously 
absent in Cl. 8 (ii) and it is difficult to 
see how they could be projected or read 
into that clause. Claus@s 8 (i) and 8 (ii) 
are distinct and independent clauses and, 7 
while Cl. 8 (i) enacts a general provision . 
that non-profit sharing bonus may be 
paid by the Life Insurance Corporation 
to Class IJI and Class IV employees sub- 
ject to such directions as the Central 
Government might issue from time to 
time, Cl. 8 (ii) picks out one kind of 
non-profit sharing bonus and specifically 
provided that annual cash bonus shall be 
Paid to all Class III and Class IV emplo~ 
yees at the rate of 15 per pent. of the 
annual salary and this specific provision 
in regard to payment of annual cash 
bonus is made subject .only to the ap- 
proval of the Central Government which 
was admittedly obtained. It is, there- 
fore, clear that Class III and Class IV] 
employees had absolute right to receive 
annual cash bonus from the Life In- 
surance Corporation in terms of Cl. 8 (ii) 
of the Settlement and it was not compe- 
tent to the Central Government to issue 
any directions to the Life Insurance Cor- 
poration to refuse or withhold payment 
of the same. 


29. It is true that under Cl. 8 (ii) of 
the Settlement the: annual cash bonus 
for a particular year was payable at the 
rate of 15 per cent. of the annual salary 
actually drawn by the employee in res- 
pect of the financial year to which the 
bonus related and it would, ‘therefore, 
seem that the bonus was payable at the 
end of the year and not before, but it 
was not disputed on behalf of the Life 
Insurance Corporation that even an em- 
ployee who retired or resigned before 
the expiration of the year, as also the 
heirs of a deceased employee who died 
during the currency of the year, were 
entitled to receive proportionate bonus 
and the Life Insurance Corporation in 
fact recognised this to be the correct 
Position in its administrative instructions 
dated’ 29th March, 1974 and actually paid 
proportionate bonus to the retiring or 
resigning employee arid the heirs of the 
deceased employee. The annual cash 
bonus payable under Cl. 8 (ii) of the 
Settlement, therefore, accrued from day~ 
to-day, though payable in case. of retire- 
ment, resignation ot death, on the hap- 
pening of that contingency and other- 


wise, on the expiration of the year to 
which the ‘bonus related. There was 
thus plainly and unquestionably a debt 
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in respect of annual cash bonus accruing 
to each Class III or Class IV employee 
from day-to-day and consequently, on 
the expiration ofthe year 1st April, 1975 
to 3lst March, 1976, the annual cash 
bonus payable under Cl. 8 (ii) of the 
Settlement was a debt due and owing 
from the Life Insurance Corporation to 
- each Class III or Class IV employee ard 
so also at the date when the impugned 
Act came into force, each Class III or 
Class IV employee was entitled to a debt 
due and owing to him from the Life In- 
surance Corporation in respect of the 
annual cash bonus from Ist April, 1976 
up to that date. The question is whether 
these debts due and owing from the Life 
Insurance Corporation were property of 


Class III and Class IV employees within ~ 


the meaning of Art. 31 (2). So also, was 
the right of each Class III and Class IV 
_ employee to receive annual cash bonus 
for the period from the date of com- 
mencement of the impugned Act up to 
31st March, 1977 property for the pur- 
pose of Art. 31 (2)? These questions we 
shall now proceed to consider, for on the 
answer to them depends the applicabi~ 
lity of Art. 31 (2). 


30. It is clear from the scheme of 
fundamental rights embodied in Part Ii 
of the Constitution that the guarantee 
of the right to property is contained in 
Art. 19 (1) (f) and Cls. (1) and (2) of 
Art. 31. It stands to reason that ‘prc- 
perty’ cannot have one meaning in Arti- 
cle 19 (1) (f), another in Art. 31, CL (1) 
and still another in Art. 31, Cl. (2). ‘Pre- 
perty’ must have the same connotation 
in all the three Articles and since these 
are constitutional provisions intended to 
secure a fundamental right, they must 
receive the widest interpretation and 
must be held to refer to property of 
every kind. While discussing the scope 
and content of Eniry 42 in List IHI of 
the Seventh Schedule to the Constitu- 
tion, which confers power on Parliament 
and the State Legislatures to legislate 
with respect to “acquisition and requisi- 
tioning of property”, it was pointed out 
by Shah, J., speaking on behalf of the 
majority in R. C. Cooper v. Union of India, 
(1970) 3 SCR 530 : (AIR 1970 SC 564) 
that property which can be compulsorily 
acquired by legislation under this Entry 
means the “highest’ right a man can 
have to anything, being that right which 
one has to lands or tenements, goods or 
chattels which does not depend on an- 
other’s courtesy: it includes ownership, 
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estates and interests in corporeal things, 
and also rights such as trade-marks, 
copyrights, patents and even rights in 
personam capable of transfer or transmis- 
sion, such as debts; and signifies a ben2- 
ficial right to or a thing considered as 
having a money value, especially with 
reference to transfer or succession, and 
to their capacity of being injured”, It 
would, therefore, seem that, according to 
the decision of the majority in R. Q 
Cooper’s case, debts and other rights in 
personam capable of transfer or trans- 
mission are property which can form the 
subject-matter of compulsory acquisition. 
And this would seem to be unauestion~ 
able on principle, since even jurispruden~ 
tially debts and other rights of action 
are property and there is no reason why 
they should be excluded from the pro- 
tection of the constitutional guarantee. 
Hidayatullah, C. J., had occasion to con» 
sider the true nature of debt in Madhav 
Rao Jiwaji Rao Scindia v. Union of India, 
(1971) 3 SCR 9: {AIR 1971 SC 530} 
where the question was whether the 
Privy Purse payable to the Ruler 
was property of which he could be 
said to be deprived by the Order of 
the President withdrawing his recogni- 
tion as Ruler, The learned Chief Jus- 
tice, making a very penetrating analysis 
of the jural relationship involved in a 
debt, pointed out that 


ses eee eee a debt or a liability to pay 
money passes through four stages. First 
there is a debt not yet due. The debt 
has not yet become a part of the obli-~ 
ger’s ‘things’ because no net liability has 
yet arisen. The second stage is when 
the liability may have arisen but is not 
either ascertained or admitted. Here 
again the amount due has not become a 
part of the obliger’s things. The third 
stage is reached when the liability is 
both ascertained and admitted. Then it 
is property proper of the debtor in the 
creditors hands. The law begins to re- 
cognise such property in insolvency, in 
dealing with it in fraud of creditors, 
fraudulent preference, of one creditor 
against another, subrogation, -equitable 
estoppel, stoppage intransitu ete. A cre- 
dit-debt is then a debt fully provable 
and which is fixed and absolutely owing. 
The last stage is when the debt becomes 
a judgment debt by reason of a decree 
of a Court,” and applying this test, con- 
cluded that the Privy Purse would be 
property and proceeded to add: “As 
soon as an Appropriation Act is. passed 
there is established a credit-debt and the 
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outstanding Privy Purse becomes the 
property of the Ruler in the hands of 
Government. It is also a sum  certair 
and absolutely payable.” 


Since the effect of the Order of the Presi- 
dent was to deprive the Ruler of his 
Privy Purse which was his property, the 
learned Chief Justice held that there was 
infringement of the fundamental right o: 
the Ruler under Art. 31 (2). Hegde, J. 
also pointed out in a separate but con- 
curring judgment that since the right tc 
get the Privy Purse was a legal righi 
“enforceable through the courts”, it was 
undoubtedly property and its deprivatior 
was sufficient to found a petition ‘basec 
on contravention of Art. 31 (2). It was 
also held by this Court in State oi 
Madhya Pradesh v. Ranojirao Shinde 
(1968) 3 SCR 489 : (AIR 1968 SC 1053” 
that a right tc receive cash grant an- 
nually from the State was property with- 
in the meaning of that expression ir 
Art. 19 (1) (£) and Cl. (2) of Art. 31. The 
right to pension was also regarded as 
property for the purpose of Art. 19 (1) (Ë 
by the decisions of this Court in Deoki- 
nandan Prasad v. State of Bihar, (1971. 
Supp SCR 634 : (AIR 1971 SC 1409) anc 
State of Punjab v. K. R. Erry & Sobhag 
Rai Mehta, (1973) 2 SCR 405 : (ATR 197€ 
SC 834). This Court adopted the same 
line of reasoning when it said in State oi 
Gujarat v. Shri Ambica. Mills Ltd. 
Ahmedabad, (1974) 3 SCR 760 : (AIR 1974 
SC 1300) that “unpaid accumulations re- 
present the obligation of the employers 
to the employees and they are .the pro- 
perty of the employees”. Mathew, J. 
speaking on behalf of the Court, ob- 
served that the obligation to the emplo- 
yees owed by the employers was “pro- 
perty from the stand point of the em- 
ployees”. It would, therefore, be seer 
that property within the meaning oi 
Art. 19 (1) (£ and Cl. (2) of Art. 31 com- 
prises every form of property, tangible 
or intangible, including debts and choses 
in action, such as unpaid accumulation ol 
|wages, pension, cash grant and constitu- 
tionally protected Privy Purse. The 
debts due and owing from the Life In- 
surance Corporetion in respect of an- 
nual cash bonus were, therefore, clearly 
property of Class IJI and Class IV em- 
ployees within the meaning of Art. 31. 
Cl. (2). And so also was their right tc 
receive annual cash bonus for the perioc 
from the date of commencement of the 
impugned Act uv to 31st March, 1977, for 
that was a legal right enforceable 
through a' Court of law by issue of ¢é 
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writ of Mandamus. Vide the observations 
of Hegde, J., at page 194 (of SCR) : (at 
p. 635 of AIR) in the Privy Purse case. 


31. But a question was raised on be- 
half of the respondents whether debts 
and choses in action, though undoubtedly 
property, could form the subject-matter 
of compulsory acquisition so as to at- 
tract the applicability of Art. 31, Cl. (2). 
There is divergence of opinion amongst 
jurists in the United States of America 
on this question and though in the ear- 
lier decisions of the American Courts, it 
was said that the power of eminent 
domain cannot be exercised in respect of 
money and choses in action, the modern 
trend, as pointed by Nichols on Eminent 
Domain, Vol. 1, page 99, para. 2, seems 
to be that the right of eminent domain 
can be exercised on choses in action. But 
even if the’ preponderant view in the 
United States were that choses in action 
cannot come within the power of 
eminent domain, it would not be right to. 
allow us to be unduly influenced by this 
view in the interpretation of the scope 
and ambit of Cl. (2) of Art. 31. We must 
interpret Art. 31, Cl. (2) on its own terms 
without any preconceived notion borrow- 
ed from the law in the United States on 
the subject of eminent domain. Let us see 
how this interpretative exercise has 
been perfarmed by this Court in the de- 
cisions that have ‘been rendered so far 
and what light they throw on the ques- 
tion as to whether choses in action can 
be compulsorily acquired under Cl. (2) 
of Art. 31. We shall confine our atten- 
tion only to the question of compulsory 
acquisition of choses in action and. not 
say anything in regard to compulsory 
acquisition of money, for in these appeals 
the question arises only in regard to 
choses in action and it is not necessary 
to consider whether money can form the 
subject-matter of compulsory acquisition. 
This question came to be considered by 
a constitution Bench of this Court in 
State of Bihar v. Kameshwar Singh, 1952 
SCR 889 : (AIR 1952 SC 252). Section 4 (b) 
of the Bihar Land Reforms Act, 1950, 
which provided for vesting in the State 
of arrears of rent due to the proprietors 
or tenure holders for the period prior to 
the date of vesting of the estates or 
tenures held by them. on pavment of 
only 50 per cent of the amount as com- 
pensation, was challenged as constitu- 
tionally invalid on the ground that there 
was no public purpose for which such 
acquisition could be said to have been 
made. The necessity for existence- of’ 
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public purpose was not sought to be 
spelt out from Art. 31, Cl. (2), because 
even if there were violation of that 
clause, it would be protected by Arti- 
cle 31-A and the Ninth Schedule read 
with Art. 31-B, the Act being included 
as Item I in the Ninth Schedule, but it 
was said that pablic purpose was an 
essential element in the very nature of 
the power of acquisition and even apart 
from Art. 31, Cl. (2), no acquisition 
could be made save for a public purpose, 
It was in the context of this argument 
that Mahajan. J., observed that morey 
and choses in action could not ‘be taken 
under the power of compulsory acauisi- 
tion, since the only purpose which such 
taking would serve would be to augment 
the revenues of the State and that 
would clearly not be a public purpose. 
The learned Judge pointed out at pages 
942-944 of the Report (of SCR): (at pp. 
274-75 of AIR): 


“It is a well eccepted proposition of 
law that property of individuals cannot 
be appropriated ky the State under the 
power of compulsory acquisition for the 
mere purpose of adding to the re- 
venue of the State — no instance is 
known in which it has been taken for 
the mere purpose of raising a revenue 
by sale or otherwise — Taking money 
under the right of eminent domain. when 
it must be compensated in money after- 
wards is nothing more or less than a 
forced loan. Money or that which in 
ordinary use passes as such and which 
the Government may reach by taxa- 
tion — and also righis in action which 
can only be availeble when made to pro- 
duce money, cannot be taken under this 
power” 
for the taking would not be for a public 
purpose, and proceeded to add that the 
only purpose to support the acquisition 
of the arrears of rent was “to raise: re- 
venue to pay compensation to some of 
the zamindars whose estates are being 
taken” and this purpose did not fall 
within any definition, however wide, of 
the phrase ‘public purpose’: and the law 
was, therefore, to the extent unconsti- 
tutional. Mukherjea, J., came to the 
same conclusion and observed at page 
961 of the Report (of SCR) : (at p. 280 
of ATR): 


“Money as such and also rights in 
action are ordinarily excluded from this 
List by American jurists and for good 
reasons. There could be no possible 
necessity for taking either of them under 
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the power of eminent domain. Money 
in the hands of citizen can be reached 
by the exercise of the power of taxa- 
tion, if may be confiscated as a penalty 
under judicial order 


...... 


choses in action were exempt from 
compulsory acquisition “not on the 
ground that they are movable pro- 


perty, but on the ground that generally 
speaking there could be no public pur- 
pose in their acquisition”. Patanjali 
Sastri, C, J., and Das, J., on the other 
hand held that thè arrears of rent con- 
stituted. a debt due by the tenants. It 
was nothing but an actianable claim 
against the tenants which was un- 
doubtedly a species of ‘property’ which 
was assignable and, therefore, it could 
equally be acquired by the Stàte as a 
species of ‘property’. These two rival 
views were referred to by Venkatarama 
Aiyar, J., speaking on behalf of the 
Court in Bombay Dyeing & Manufac- 
turing Co. Ltd. v. The State of Bombay, 
1958 SCR 1122 : (AIR 1958 SC 328), but 
the learned Judge did not treat the 
majority view as finally settling the law 
on the subject. It appears that in the 
subsequent case of State of Madhya Pra- 
desh v. Ranojirao Shinde (AIR 1968 SC 
1053) (supra) Hegde, J., delivering the 
judgment of the Court observed that the 
majority view in Kameshwar Singh's 
case (AIR 1952 SC 252) was followed by 
this Court in Bombay Dyeing & Manu- 
facturing Co.’s case, but we do not think 
that this observation correctly repre- 
sents what was decided in Bombay Dye- 
ing & Manufacturing Co.’s case. Venkata- 
rested his decision in 
Bombay Dyeing & Manufacturing Co.’s 
case on alternative grounds: if the im- 
pugned section provided for the acquisi- 
tion of money, and if money could not 
be acquired, then the section was void 
under Art. 19 (1) (f) as imposing an un- 
reasonable restriction on the right to 
hold property, If, on the other hand, 
money could be acquired, the section was 
void as offending Art. 31, Cl. (2) since the 
section did not provide for payment of 
compensation. . The decision in Bombay 


Dyeing & Manufacturing Co.’s case’. did 
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not, therefore, lay down. that money and 
choses in action could not be acquired 
under Art. 31, Cl (2). 


32. But in State of Madhya Pradesh 
v. Ranojirao Shinde (AIR 1968 SC 1053 
(supra) this Court did hold that moner 
and choses in action could not form the 
subject-matter of acquisition under Arti- 
cle 31, Cl. (2) and the reason it gave for 
taking this view was the same as thax 
which prévailed with the majoritr 
Judges in Kameshwar Singh’s case (AIR 
1952 SC 252). This Court held that the 
power of compulsory acquisition confer- 
red under Art. 31, Cl. (2) could not be 
utilised for enriching the coffers of the 
State; that power could be exercised 
only for a public purpose and augment- 
ing the resources of the State could noz 
be regarded as public purpose. Hegde, J. 
speaking on behalf of the Court, pointed 
out that if it were otherwise, “it would 
be permissible for the legislatures te 
enact laws acquiring all public debts due 
from the State, annuity deposits return- 
able by it and provident fund payable 
by-it by providing for the payment ož 
some nominal zompensation to the per- 
sons whose rights. are acquired, as the 
acquisitions in question would augmenz 
the resources of the State”, but nothings 
so bad could be said to be within the 
contemplation of cl. (2) of. Art. 31. Let 
us first examine on principle whether 
this reasoning qua choses in action 
is sound and commends itself for ouz 
acceptance, i 


-38. This premise on which thi 
reasoning ïs based is that the only pur- 
pose for which choses in action may be ac- 


quired is augmenting the revenues of th=. 


State and there can be no other purpos= 
for such acquisition. But this premis= 
fs plainly incorrect and so is the reason- 
ing based upon it. Why can choses: i£ 
action not be acquired for a public pur- 
pose other than mere adding to the re- 
venues of the State? There may b= 
debts. due and owing by.poor and de 
prived tillers, artisans and landle= 


labourers to moneylenders and the Statz- 


may acquire such debts with a view tz 
relieving the weak and exploited debtor= 
from the harassment and oppression tz 
which they mizht be subjected by their 
economically powerful creditors. Th= 
purpose of the acquisition in such a cas 
would not be to enrich the coffers of the 
State.. In fact. the coffers of the Stat= 
would not be enriched by such acquise 
tion, because having regard to the finan 
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cial condition of the debtors, it may not 
be possible for the State to recover 


‘much, or perhaps anything at all, from 


the impoverished debtors. The purpose 
of such acquisition being relief of the 
distress of the poor and helpless debtors 
would be clearly a public purpose. We- 
have taken one example by way of illus- 
tration, but in a modern welfare State, 
dedicated to a socialist pattern of society, 
myriad situations may arise where it 
may be necessary to acquire choses in. 
action for achieving a public purpose. It 
is not correct tò say that im every case 
where choses in action may be acquir-| | 
ed, the purpose of aequisition would! 
necessarily and always be augmenting of 
the revenues of the State and nothing 
else, Even the theory of forced lean 
may break down in case of acquisition! 
of choses in action. There is a funda, 
mental difference between chose. in 
action and money, in that the former ibas 
not the same mobility and liquidity as 
the latter and its value is not measured 
by the amount recoverable under it, but 
it depends on a variety of factors such 
as the financial condition of the person ~ 
liable, the speed and effectiveness of the 
litigative process and the eventual un- 
certainty as to when and to what ex- 
tent it may be possible to realise the 
chose in action. Even after the chose 
in action is acquired, the State may mot - 
be able to recover the amount due under 
it and there may even be cases where 
the chose in action may be released by 
the State. Where money is given as 
compensation for taking of money, the 
theory of forced loan may apply, but it 
is difficult to see how it can ‘be applicable 
where chose .in action is taken and 
money representing its value, which in a 
large majority of cases would tbe less 
than the amount recoverable under it, is 
given as compensation. Moreover, the 
theory of forced loan stands consider-| 
ably eroded after the amendment of 
Art. 31, Cl (2) by the Constitution 
(Twenty-fifth Amendment) Act, L971, be- 
cause under the amended clause, even if 
an amount less than the just equivalent 
is given as compensation for acquisition 
of property, it would mot be violative of 
the canstitutional guarantee. It is true, 
and this thought was also expressed by 
Krishna Iyer, J. and myself in our ssepa- 
rate but concurring judgment in the 
State of Kerala v. The Gwalior Rayon 
Sik Manufacturing (Wvs.) Co. Ltd, 
(1974) 1 SCR .671 : (AIR 1973 SC 2734) 
that, notwithstanding the amended Cl. (2) 
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of Art. 31, the legislature would be ex- 
pected, save in exceptional socio-histori- 
cal setting, to provide just compensaticn 
for acquisition of property, but if for 
any reason the legislature provides a 
lesser amount than the just equivalent, 
it would not be opan to challenge on the 
ground of infringement of Cl. (2) of Arti- 
ele 31. Then, how can the theory of 
forced loan apply when chose in action 
is acquired and what is paid for it is 
not the just equivalent but a much lesser 
amount, which is of course not illusory. 
Moreover, there is also one other fallacy 
underlying the argument that there can 
be na public purpose in the acquisition 
of choses in action and that is based on 
the assumption that the public purpose 
contemplated by Art. 31, Cl. (2) lies in 
the use to which the property acquired 
is to.be put, as for example, where land 
or building or other movable property is 
acquired for being used for a public 
purpose. But this assumption is not 
justified by the language of Art. 31, 
Cl. (2), because all that this clause re- 
quires is that the purpose for which the 
acquisition is made must be a_ public 
purpose, or, in other words, the acquisi- 
|jtions must be made to achieve a public 
purpose. Article 31, Cl. (2) does not re- 
quire that the property acquired must it- 
self be used for a public purpose. So 
long as the acquisition subserves a pub- 
lic purpose, it would satisfy the require- 
ment of Cl. (2) of Art. 31 and. therefore, 
if it can be shown that the acquisition 
of choses in action is for subserving a 
public purpose, it would be constitu- 
tionally valid. Hegde, J., expressed an 
apprehension in State of Madhya Pra- 
desh v. Ranojirao Shinde (AIR 1968 SC 
1053) (supra) taat if this view were ac- 
cepted; it would be permissible for tha 
legislature to enact laws acquiring the 
public debts due from the State, the 
annuity deposits returnable by it and the 
provident fund payable by it by pro- 
viding for payment of some nominal 
compensation to the persons whose rights 
were acquired. We do not think this ap- 
prehension is well zounded. It is difficult 
to see what public purpose can possibly 
justify a law acquiring the public debts 
due to the State or the annuity deposits 
returnable by it or the provident fund 
payable by it. If the legislature enacts 
a law acquiring any of these choses in 
action, it could only be for the purposs 


of augmenting the revenues of the State - 


or reducing State expenditure and that 
’ would clearly: not be a publie: - purpose 
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and the legislation would plainly be vio- 
lative of -the constitutional guarantee 
embodied in Art. 31, Cl. (2). We would, 
therefore, prefer the minority view of 
Das, J., in Kameshwar Singh’s case (AIR 
1952 SC 252) (supra) as against the majo- 
rity view of Mahajan, J., Mukherjea, J. 
and Chandrasekhara Aiyar, J. 


34. So much on principle. Turning 
now to the authorities, we find that, 
apart from the view of the majority 
Judges in Kameshwar Singh’s case (AIR 
1952 SC 252) and the decision in the 
State of Madhya Pradesh v. Ranojiraa 
Shinde (AIR 1968 SC 1053) (supra), there 
is no other decision of this Court which 
has taken the view that choses in action 
cannot be compulsorily acquired under 
Art. 31, Cl. (2). There are in fact sub- 
sequent decisions which clearly seem to | 
suggest the contrary. We have already 
referred to R. C. Cooper’s case (AIR 
1970 SC 564). The majority judgment of 
Shah, J., in that case gives the widest 
meaning to ‘property’ which can be comi- 
pulsorily acquired and includes within it 
“rights in personam capable of transfer 
or transmission, such as debts’. The 
majority view in Kameshwar Singh’s 
case (supra) and the decision in State of 
Madhya Pradesh v. Ranojirao Shinde 
(supra) on this point can no longer be 
regarded as good law in view of this 
statement of the law in the majority 
judgment.of Shah, J. Then again, in the 
Privy Purse case (AIR 1971 SC 530) 
(supra), Hidyatullah, C. J., held that the 
Privy Purse payable to a Ruler was a 
credit-debt owned by~him and since hé 
was deprived of it by the Order of the 
President, there was violation of his 
fundamental right under Art. 31, Cl. (2). 
The learned Chief Justice thus clearly 
recognised that debt or chose in action 
could form the subject-matter of com- 
pulsory acquisition under Art. 31, CL (2). 
Hegde, J. also took the same view in 
his separate but concurring judgment in 
the Privy Purse case. It will, therefore, 
be seen that the trend of the recent de- 
cisions has been to regard debt or chose 
in action as property which can be com- 
pulsorily acquired under Cl. (2) of Arti- 
cle 31. We are accordingly of the view 
that the debts due and owing from: the 
Life Insurance Corporation to Class IT|- 
and Class IV employees in respect of 
annual cash bonus were ‘property’ with- 


in the meaning of Art. 31, Cl. (2) and 
they could ‘be compulsorily acquired 
under that clause, oe 
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35. The question, however, still re- 
mains whether .by the impugned Ac: 
there was compulsory acquisition of the 
debts due and owing from the Life Ir 
surance Corporation to Class. If and 


Class IV employees in respect of annual 


cash bonus. It. was not disputed on be- 
half of the Life Insurance Corporation 
that if the impugned Act had the effec: 
of compulsorily acquiring these debts be- 
longing to Class -III and Class IV emplc- 
yees, it would be void as offending: Art 
cle 31, Cl. (2), since it admittedly did ncz 
provide for payment of any compensa 
tion. The Statement of Objects and Re- 
asons undoubtedly said that the prov 
sions of the Settlement in regard to pay- 
ment of annual cash bonus were being 
set aside with effect from Ist April, 197 
with a view to enabling the Life Ir- 
surance -Corporation to make ex-grat 
payment to the employees “at the rates 
determined on the basis of the generz- 
Government pclicy for ‘making ex-gratz& 


payments to the employees of non-cont- 


peting public sector undertakings”. Bu- 
the impugned Act did not contain any 
provision to that effect and Class III an= 
Class IV employees were deprived of th= 
debts due and owing to them withovt 
any provision in the statute for paymer- 
of. compensation. The learned Attorney- 
General on behalf of the Life Insurance 
Corporation, however, strenuously cor 
tended that there was no compulsory ac- 
quisition of the debts due and.owing tz 
Class III and Class IV employees under 
the impugned Act, but all that the im- 
pugned Act did was to extinguish thos 
debts by annihilating the provisions œŒ 
the Settlement in regard to payment œŒ 
annual cash: ‘bonus with effect from 1st 
April, 1975. 
from the Life Insurance Corporation t= 
Class III and Class IV employees, sai= 
the learned Atiorney-General, were ex- 
tinguished and not compulsorily acquir- 


ed and hence there was no contraventiox— ’ 


of Art. 31, Cl. (2). Now, prior to th= 
Constitution (Fourth Amendment) Act 
1955, which introduced Cis. (2-A) an= 
(2-B) in Art. 31, there was considerabl= 
controversy as to the .inter-relation be- 
tween Cis. (1) ‘and (2) and that colourec 
the interpretation of the words takec 
possession of or acquired in Cl. (2) as # 
stood prior to the amendment. Th= 
majority. view in. The’ State of Wed 
Bengal v. Subodh Gopal Bose, 1954 SCE 
587: (AIR 1954 SC 92), and Dwarkada= 


Shrinivas of, Bombay v. The Sholapu- 
Spinning & Weaving Co. Ltd., 1954 SCE 
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674: (AIR 1954 SC 119), was that 
clauses (1) and (2) of Article 31 were 
not mutually exclusive but they dealt 
with same topic and the deprivation con- 
templated in clause (1) was no other 
than the compulsory acquisition or 
taking possession of property referred 
to in clause (2) and hence where the. 
deprivation was so substantial as to 
amount to compulsory acquisition or 
taking possession, Article 31 was attract- 
ed. The introduction of clause (2A) in| 
Article 31 snapped the link between 
clauses (1) and (2) and brought about a 
dichotomy between these two clauses. 
Thereafter, clause (2) alone dealt with 
compulsory acquisition or requisitioning 
of property by the State and clause (1) 


dealt with deprivation of property in 


other ways and what should be regard- 
ed as compulsory acquisition or requisi- 
tioning of property for the purpose off 
clause (2) was defined 

It was as if clause (2A) supplied. the 
dictionary for the meaning of ‘compul- 
sory acquisition and requisitioning: of . 
property’ in clause (2). Clause (ZA). 


declared that a law shall not be deemed: ` 


to provide for the compulsory acquisi- 
tion or requisitioning of property, if it, 
does not provide for the transfer of the’ 
ownership or right to possession of the 
property to the State or to a corpora- 
tion owned or controlled by the State. 
It is anly where a law provides for the 
transfer of ownership or right to pos- 
session of any property to the State or 
to a corporation owned .or controlled by 
the State that it would have to meet 
the challenge of clause (2) of Article 31°° 
as a law providing for compulsory acqui- 
sition or requisitioning of property. 
Whenever, therefore, the constitutional 
validity of a law is challenged on’ the 
ground of infraction of Article 31; 
clause (2), the question has ta be asked 
whether the law provides for the trans- | 
fer of ownership or right to possession: 
of any property to the State ar to a 
corporation owned or controlled by the 
State. Here, the Life Insurance Corpora- 
tion is a corporation owned by the State 
as its entire capital has been provided 
by the Central Government. The debts 
due and owing to Class III and Class IV 
employees from the Life Insurance Cor- 
poration are cancelled ‘or extinguished 
by the impugned Act. Does that amount 
to transfer of ownership of any property — 
to the Life Insurance Corporation with-- 
in the meaning of clause (2A) of Article 
-If it. does, Article 31, clause (2) 


in clause (2A).’- - C 


A 
| 
i 
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would be attracted, but not otherwise. 
That depends on the true interpretation 
of Article 31, clause (2A). 

36. Now, whilst interpreting Article 
31, clause (2A), it must be remembered 
that the interpretation we place upon 
it will determine the scope and ambit 
of the constitutional guarantee under 
clause (2) of Article 31. We must not, 
therefore,- construe clause (2A) in a nar- 
row pedantic manner nor adopt a 
. [doctrinaire or legalistic approach. Our 
interpretation must! be guided by the 
substance of the matter and not by lex 
scripta. When clause (2A) says that in 
order to attract [the applicability of 
clause (2) the law'jmust provide for the 
transfer of ownership of property to the 
State or to a corporation owned or con- 
trolled by the State, it is not necessary 
that the law should in so many words 
provide for such transfer, No particu- 
lar verbal formula need be adopted. It 
is not a ritualistic ' mantra which is re- 
quired to be repeated in the law. What 
has to be considered is the substance 
of the law and notl its form. The ques- 
tion that is to be asked is: does the law 
in substance provide for transfer of 
ownership of property, whatever be the 
linguistic formula |employed? What is 
the effect of the law: does it bring about 
transfer of ownership of property? Now, 
‘transfer of ownership’ is also a term af 
wide import and | it comprises every 
mode by which ownership may be trans- 
ferred from one person to another. The 
mode of transfer may vary from ong 
kind of property to another; it would 
depend on the nature of the property to 
be transferred. And moreover, the court 
would have to look to the substance ‘of 
the transaction in| order to determine 
whether there is transfer .of ownership 
involved in what; has been brought 
about by the law. | 


37. There is no doubt that in the 
present case. the' impugned Act ex- 
tinguished or put an end to the debts 
due and owing from the Life Insurance 
Corporation to Class III and Class IV 
employees, That was the direct effect 
of the impugned Act and it can, there- 
fore, be legitimately said that in sub- 
stance the impugned Act provided for 
extinguishment af these debts, though it 
did not say so in|so many words. This 
much indeed was not disputed on behalf 
of the Life Insurance Corporation and 
the controversy between the parties anly 
centred round the | question whether the 
extinguishment of i these debts. involved 





any transfer of ownership of property to 
the Life Insurance Corporation. The 
learned Attorney General on behalf of 
the Life Insurance Corporation sought 
to make a distinction between exting- 
uishment and transfer of ownership cf 
a debt and contended that when owner- 
ship of a debt is transferred, it continues: 
to exist as a debt in the hands of the 
transferee, but when a debt is extingui- 
shed it ceases to exist as a debt and it 
is not possible to say that. the debtar 
has become the owner of the debt. 
There can be no transfer of ownership: 
of a debt, said the learned Attorney» 
General, unless. the debt. continues to 
exist as such in the hands of the trans- 
feree, and, therefore, extinguishment of 
a debt does not involve transfer of 
ownership of the’ debt to the debtor. 
This contention of the learned Attorney~ 
General, though attractive. at first blush, 
1s, in our opinion not well founded. It 
ls not correct ‘to say that. there can be 


‘no transfer of ownership of a right or 


interest unless such right or interest: 
continues to have a separate identifiable 
existence in the hands of the transferee. 
It is not difficult to find instances where 
ownership of a ‘right or interest may be 
transferred from one person to another 
by extinguishment. Take for example, 
a case where the lessor terminates the 
lease granted by him to the lessee by 
exercising his right of forfeiture or the 
lessee surrenders the lease in favour of 
the lessor. The lease would in such a. 
case Come to an end and the interest of 
the lessee would be extinguished and 
correspondingly, the reversion of the 
lessor would be enlarged ‘into full 
ownership by the return of the leases 
hold interest. There would clearly be 
transfer of the leasehold interest from: 
the lessee to the lessor as a result of 
the determination of the lease and the 
extinguishment of the interest of the 
lessee, The same would be the position 
where a law provides far cancellation of 
the lease and in such a case, if the 
lessor is the State or a corporation own- 
ed or controlled by the State, it would 
amount to compulsory acquisition of the 
leasehold interest of the lessee within. 
the meaning of clause (2A) of Article 31, 
It was in fact so held by this Court 
and in our opinion rightly in Ajit Singh 
v. State of Punjab, (1967) 2 SCR 1433 
(AIR 1967 SC 856) where Sikri, J., 
speaking on behalf of the majority, 
pointed out at page 149 that if “the 
State is the landlord of an estate and 
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there is-a lease af that property anc a 
law provides for the extinguishment əf 
leases held in an estate — it- word 
. -properly fall -under the ` category of 
acquisition by the State ‘because the 
beneficiary of extinguishment .would be 
the State.” Where: by reason of ex- 
tinguishment:-of a right or interest of a 
person, detriment is suffered by hom, 


' and a corresponding . benefit accrues to 


the State, there wold be transfer of 
ownership of such right or interest to 
the State. The question would alwzys 
be: who is the beneficiary of the =X- 
tinguishment of the right or intersst 
effectuated by the law? If it is the State, 
then there would be transfer of owner- 
' ship of the right or interest to the Stave, 
because what the owner of the right or 
interest would have lost by reason of 
the extinguishment would be the benefit 
acerued to the State. This was preci- 
sely the teason why Hegde, J., speaking 
on behalf of the Court observed in ‘ine 
State of Madhya Pradesh v. -Ranojirac 
Shinde, (AIR 1968 SC 1053) (supra) tkat 
it was possible ta view the abolition of 
cash grants under the Madhya Prad=sh 
law impugned in that case “as a stau- 
tory transfer of rights of the grantees 
to the State.’ It was pointed out in 
that case that there was no difference 
‘between taking by the State of moray 
that is in the, hands of others and, tne 
abrogation. of. the liability of the Stzte 
to make payment to others, for in ine 
former case the State would be comr_l- 
sorily taking’ ‘others’ property, while in 
the latter it would be seeking to app- 
priate to itself’ the. property of others 
which is in its thands. It is, therefcre, 
clear that when a debt: due and owng 
{by the State or-a corporation owned 3r 
controlled by the State is -extinguisked 
by law, there is transfer of ownership of 
the money representing the debt fran 
the creditor to the State or the State 
jowned/controlied corporation. So. long as 
the debt is due and owing to the creci- 
tor, the State or the State owned/cca- 
trolled corporation is under a liabiEsy 
to pay the amount of the debt to che 
creditor and, therefore, if the amount 23f 
the debt is X, the total wealth of “he 
creditor would be A plus X, while that 
of the State or State owned/controlied 
corporation would’: be B minus X. Fat 
if the debt is extinguished, the teal 
wealth of the creditor would ‘be redu- 
-ced by X anc that of the State or Ste 
ewned/controlied corporation augmend 


by the same amount., Would this rot 


be in substance and effect of transfer 
of X from the creditor to the State or 
State .owned/controlled corporation? The 
extinguishment of the debt of the credi- 
tor with corresponding. benefit to the 
State or State owned/controlled corpora- 
tion would plainly and indubitably in- 
volve transfer of ownership of the 
amount representing the debt from the 
former to the latter. This is the realj 
effect of extinguishment of the debt and 
by garbing it in the form of extinguish- 
ment, the State or State owned/control- 
led carporation cannot .obtain ‘benefit at 
the cost of the creditor and yet avoid 
the applicability of Article 31, clause (2). 
The verbal veil constructed by employ- 
ing the device of extinguishment of debt 
cannot ‘be permitted to conceal or hide 
the real nature of the transaction. It is 
necessary to remember that we are deal- 
ing here with a case where a` constitu- 
tionally guaranteed right is sought'to be 
enforced and the protection of such right 
should not be allowed to be defeated or 
-rendered illusory by legislative strata- 
gems. The courts should be ready to 
rip open such stratagems and devices and 
find out whether in effect and substance 
‘the legislation trenches upon any funda- 
mental rights. The encroachments on 
fundamental rights are often subtlé and 
sophisticated and they are disguised in 
language which apparently seems to 
steer clear. of the. constitutional inhibi- 
tions. The need for a perceptive ‘and 
alert Bar is, therefore, very great: and 
the courts too have to’ adopt a bold and 
dynamic approach, if the fundamental 
tights are to be protected against dilu- 


tion or erosion. ` - . 


38. In the light of this discussion, 
the conclusion is inevitable that the 
direct effect of the impugned Act was to 
transfer ownership of the debts due and 
owing to-Class III and Class. IV emplo- 
yees in respect of annual cash bonus ta 
the Life Insurance Corporation and since 
the Life Insurance Corporation is a cor- 
poration owned by the State, the im- 
pugned Act was a law providing for 
compulsory acquisition of these debts by 
the State within the meaning of clause 
(2A) of Article 31. If that be so, the 
impugned Act’ must be held to be viola- 
tive of Article 31, clause (2) since it did 
not provide for payment of any compen- 
sation at all for the compulsory’ acauisi~ 
tion of these debts, 

Re: Ground (B) 
. 39. Since the impugned Act has been 
held void as offending Art. 31, Cl (2) 


1 
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- under Ground (A), it is unnecessary 
to consider’ Ground! (B) based on infrac- 
tion of Article 19 (1) ($). Tt is the set- 
tled practice of this Court to decide no 
more than what is;absolutely necessary 
for the decision of a case. Moreover, 
once it is held that the impugned Act 
falls within Article. 31, clause (2), its 
validity cannot be tested by reference to 
Article 19 (1) (£) by reason of clause (2B) 
of Article 31. Hence we do not propose 
to discuss the very interesting argu- 
ments advanced before us in regard to 
Article 19 (1) §. ` 
- 40. We accordingly allow the writ 
petitions and declare the Life Insurance 
Corporation (Modification of Settlement) 
Act, 1976 void as offending Article 31, 
clause (2) of the Constitution and issue 
a writ of Mandamus directing the Union 
of India and the Life Insurance Corpo- 
ration to forbear from implementing or 
enforcing the provisions of that Act and 
to pay annual cash''bonus for the years 
Ist April, 1975 to 31st March, 1976 and 
fist April, 1976 to 3lst March, 1977 to 
Class IJI and Class IV employees in 
accordance with the:terms of clause 8(ii) 
of the Settlement dated 24th January, 
‘1974. The respondents will pay the costs 
of the writ petitions to the petitioners. 
(Per Y. V. Chandrachud, S. Murtaza 
Fazal Ali and P. N. Shinghal, JJ.) :— 
We agree with the conclusion of Bro- 
ther Bhagwati but prefer to rest our 
decision on the ground that the impugn- 
ed Act violates the provisions of Article 
31 (2) and is, therefore, void. We con- 
sider it unnecessary to express any 
opinion on the effect of the judgment of 
the Calcutta High Court in W. P. No. 371 
of 1976.* 
; Petitions allowed. 
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Tata Chemicals v. Workmen, Tata Chemicals 


A.LR.. 

(A) Industrial Disputes Act (1947), S. 2 
(p} — Settlement — Definition — Includes 
two categories of settlement. 

Section 2 (p) of the Act envisages two 
categories of settlement — (i) a settlement 
which is arrived at in the course of concilia- 
tion proceeding i. e. which is arrived at with 
the assistance and concurrence of the Con- 
ciliation Officer who is duty bound to pro- 
mote a right settlement and to do exerything 
he can to induce the parties to come to a 
fair and amicable settlement of the dispute 
and (ii) a written agreement between em- 
ployer and workmen arrived at otherwise 
than in the course of conciliation proceed- 
ing. AIR 1961 SC 1158, Rel. on. 

; (Para 10) 

Anno: AIR Manual (8rd Edn.), I. D. Act, 
S. 2 (p). N. 1. 

(B) Industrial Disputes Act (1947), S. 13 
— Setilement arrived at during conciliation 
proceeding and otherwise — Binding nature 
— Extent of. : 

Whereas a settlement arrived at by agree- 
ment between the employer and the work: 
man otherwise than in the course of concilia- 
tion proceeding is binding only on the par- 


ties to the agreement, a _ settlement 
arrived at in the course of concilia- 
tion proceeding under the Act is 


binding not only on the parties to the indus- 
trial dispute but also on other persons spe- ' 
cified in Cls, (b), (c) and (d) of sub-sec. (8) 
of S. 18 of the Act. AIR 1960 SC 1012 and 
AIR 1975 SC 171, Rel. on. ` (Para 13) 
_Anno: AIR Manual (8rd Edn.), I. D. Act 
S. 18, N. 2. 

(C) Industial Disputes Act (1947), S. 18 
— Settlement between employer and majt- 
rity Union arrived at otherwise than during 
conciliation proceedings —- Not binding on 
minority Union. 

Even if a settlement regarding certain de- 
mand is arrived at otherwise than during the 
conciliatian proceeding between the em- 
ployer and the Union representing -majority 
workmen, the same is not binding on the 
other Union who represents minority work- 
men and who was not a party to that settle- 
ment, The other Union can, therefore, raise 
the dispute in respect of the demand covered 
by the settlement and the same can be valid- 
ly referred for adjudication. (Para 16) 
_ Anno: AIR Manual (8rd Edn.). I. D. Act, 
S. 18, N. 2. i 

(D) Industria! Disputes Act (1947), S. 2 
(k) — Industrial dispute — Definition — Not 
restricted to dispute between ‘employer -and 
recognised majority Union —~ Includes diffe- 
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rence between employer and workmen inclu} 
ing a Minority Union. AIR 1966 SC 18, 
Rel. on. . (Para 1=) 
. Anno: AIR Manual (8rd Edn,), I. D. Ac, 
S. 2 (k), N. 1. 

(E) Industrial Disputes Act (1947), S. 33 
— Settlement outside conciliation proceedi=g 
between employer and majority Union 
Acceptance of benefits flowing from the 
settlement even by workmen who were net 
signatories to it — Does not operate as er 
toppel against minority Union raising sare 
demands — ‘Theory of implied agreement 
by acquiescence not attracted — (Evidence 
Act (1872), S. 115). (Para 13) 

Anno: AIR Manual (8rd Edn.), I. D. Act 
S. 18, N. 2; Evi, Act, S. 115, N. 96-A. 

(F) Industrial Disputes Act (1947), Sch. 3 
Item 2 — Dearness allowance — Fixation of 
— Industry-cum-region basis — Can be c2- 
parted from in absence of comparable cco- 
cerns in the region. 

Where there are no comparable concems 
engaged in similar industry in the region, it 
is permissible for the Industrial Tribunal >r 
Court to look to such similar industries 3r 
industries as nearly similar as possible in ed 
joining or other region in the State having 
similar economic. conditions. AIR 1969 =C 
860 and AYR 1968 SC 1827 and (1969) 2 
LLJ 782, Rel. on. (Para 21) 
- Anno: AIR Manual (8rd Edn.), I. D. 42t 
Sch. 8 Item 2, N. 1 

(G) Industrial Disputes Act (1947), Sch. -3 
Item 2 — Variable Dearness Allowance — 
Employer a stable concern in Heavy Chemi- 
cals making huge profits — Linking Desr- 
ness Allowance of its employees in Sauraz- 
tra with Textile Dearness Allowance instead 
of All India Consumer Price Index, held pa- 
per. AIR 1966 SC 497, Rel. on. 

(Para 29) 

Anno: AIR Manual (8rd Edn.), I. D. Aet, 
Sch. 8 Item 2, N. 1. 

Cases Referred: Chronological Paras 
AIR 1975 SC 171 : (1975) 8 SCC 613.: 1675 

Lab IC 137 14, Z8 
AIR 1969 SC 360 : (1969) 1 Lab LJ 75- : 
_ 1969 Lab IC 599 , 21 
(1969) 2 Lab LJ 782 (SC) 

AIR 1966 SC 497 : (1966) 1 SCR 382 
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AIR 1966 SC 182 : (1965) 8 SCR 394 Z6 
AIR 1963 SC 1827 : (1962) 2 Lab LJ 744 31 
AIR 1961 SC 1158 : (1961) 8 SCR 308 10 
AIR 1960 SC 1012 : (1960) 3 SCR 968 18 


Mr. G. B.. Pai, Sr. Advocate (M/s. O. 3. 
Mathur and K. J. John Advocate with hin), 
for Appellant; Mr. V.. M. Tarkunde Sr. ‘ ad- 


ment of Gujarat in exercise of 
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vocate (M/s. X. L. Hathi, P. C. Kapur and | 
S. C, Patel Advocates with him), for Res- l 
pondent. : 


JASWANT SINGH, J:— This appeal by 
special leave is directed against the award 
dated February 21, 1977 of the Industrial 
Tribunal Gujarat in reference No. 18 of 1975 
made on January 21, 1975, by the Govern- 
its powers 
under S. 10 (1) (d) of the Industrial Disputes 
Act, 1947 (XIV of 1947) (hereinafter called 
‘the Act’) for adjudication of the dispute 
relating to five demands viz. Washing Al 
lowance, Woollen Jersey, Unclean Allowance, 
Transport Allowance and Variable Dearness 
Allowance linked with Ahmedabad cost of 
living index and adequate dearness allow- 
ance equal to that of textile workers of 
Abmedabad (which is 100%, neutralisation) ` 
sponsored by the Chemicals Kamdar Sangh. 


Mithapur (hereinafter referred to as ‘the 
Sangh’). 
2. Briefly stated, the facts leading to the 


appeal are: The appellant is a public limited 
company registered under the Indian Com- 
panies Act and has its.factory at Mithapur in 
the State of Gujarat. As per its practice and . 
policy of recognising and negotiating with 
the Union enjoying the support of largest 
number of its workers, it carried on its deal- 
ings with the Sangh (which was the recognis- 
ed union) till January 25, 1978 when the 
Assistant Commissioner of Labour, Ahmeda- 
bad. declared as a result of the verification 
made by him that the Tata Chemicals Em- 
ployees’ Union (hereinafter referred to as 
the Employees’ Union) was entitled to be 
recognised under the Code of Discipline in 
view of the fact that 55% of the total num- 
ber of the employees of the concern were its 
members and addressed a communication to 
the appellant requesting it to recognise the 
said union. Pursuant to this communication, 
the appellant accorded recognition to the 
Employees’ Union with effect from January 
25. 1973. Thereupon the Sangh filed a Spe- 
cial Civil Application challenging the afore- 
said order of the Assistant Commissioner of 
Labour in the High Court of Gujarat which 
was summarily rejected vide order dated 
April 8, 1978. On June 18, 1978, the Em 
ployees’ Union submitted a charter of de 
mands to the appellant which included inter 
alia a demand for dearness allowance at 
100% of Ahmedabad Cotton Textile Rate 
popularly known as the Textile Dearness 
Allowance. In respect of these demands, the 
Conciliation Officer summoned a conciliatory 
meeting for July 26,. 1973. Meanwhile on 
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July 9, 1978, the Sangh representing about 
800 workmen of the concern submitted the 
aforesaid charter of demands before the 
management which also included a demand 
for Dearness Allowance as paid to the 
workers of the Cotton Textile Industry. The 
charter also contained an intimation to the 
management of the Sangh’s intention to resort 
to strike for realisation of its demands. As 
negotiations between the parties for an ami- 
cable settlement did not prove fruitful, the 
Sangh wrote to the Conciliation Officer, 
Rajkot, on July 17, 1978 requesting him to 
intervene. After preliminary discussions with 
both the parties, the Conciliation Officer ad- 
mitted the case for conciliation on August 30, 
1973. As the conciliation proceedings held 
by him from time to time between Septem- 
ber 7, 1973 and November 6, 1978 (to 
which Employees’ Union was also made a 
party at its request) did not lead to a settle 
ment between the parties, the Conciliation 
Officer submitted his Failure Report to the 
State Government on December 14, 1978. On 
even date, the appellant arrived at an agree- 
ment with the Employees’ Union in respect 
of the demands submitted by the latter on 
behalf of its daily reted and monthly rated 
members including clerical staff. It was 
agreed between the parties to this settlement 
that it would remain in force for a period 
of three years with effect from January 1, 
1974. A notice with regard to the settlement 
with the Employees’ Union was put up oa 
general notice board by the appellant on 
December 17, 1978. On January 21, 1975, 
the State Government made, as already stat- 
ed. a reference to the Industrial Tribunal for 
adjudication of the dispute respecting the 
aforesaid demands raised by the Sangh. In 
the course of.the reference proceedings, the 
Employees’ Union adopted a nebulous and 
shifting stand. In its anxiety to maintain its 
status as the recognised majority union hav- 
ing the sole right of collective bargaining and 
settling industrial disputes, it insisted in the 
first instance on its right to actively partici- 
pate in the proceedings and inter alia ques- 
tioned the right of the Sangh to raise the 
demand with regard to V. D. A. as also the 
right of the Government to refer the demand 
for adjudication alleging that earlier in 1968 
when it raised a demand for 100% Textile 
Dearness Allowance, the Sangh resisted the 
same and entered into a settlement with the 
appellant Company on July 81, 1969 for a 
period ‘of five years. Later on abandoning its 
initial stand, it supported the demand of the 


Sangh averring that having regard to the 


a 
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huge profits made by the appellant Company 
over the years, the workmen were entitled 
to payment of Dearness Allowance not only 
on the lines of the Textile Dearness Allow- 
ance but a still higher Dearness Allowance 
like tha: of the employees in the Bombay 
Head Office of the appellant Company. 


3. In the written statement filed by it, 
the appellant Company not only challenged 
the locus standi of the Employees’ Union to 
raise any demand on behalf of the workmen 
or to support the demands raised by the 
Sangh ım view of the aforesaid settlement 
dated December 14, 1978 but also maintain- 
ed that in view of the said settlement which 
continued to be in operation, the Sangh was 
precluded from raising any dispute in respect 
of the demands which were the subject-matter 
of reference tothe Tribunal for adjudication. 
It further contended that as the benefit accru- 
ing from the settlement had been and was be- 
ing taken by all the workmen, the reference 
was incompetent and the Tribunal had no 
jurisdiction to adjudicate upon the demands 
incorporated therein. While it resisted the 
first four demands raised by the Sangh on 
mere technicalities, with regard to the de- 
mand for Variable Dearness Allowance, the 
appellant Company averred that in view of 
the fact that all the employees were being 
paid Dearness Allowance in accordance with 
the recommendation of the Central Wage 
Board for the Heavy Chemicals and. Fertiliser 
Industry and that neutralisation in the in- 
crease in cost of living under the said scheme 
of payment in case of group-I factories was 
not cent per cent but was ‘equivalent to 92 
per cent, the demand for Variable Dearness 
Allowance was not valid, The appellant fur- 
ther urged that in the matter of fixation of 
Dearness Allowance, the formula of Industry- 
cum-Region was to be adhered to and the 
total pay packet of the comparable concerns 
in the region had to be taken into considera- 
tion. 

4, On an examination of the material 
adduced before it including the facts and 
figures relating to the appellant Company’s 
investments, reserves, production, percentage 
of wages of workers, profits and declared di- 
vidends ete, the Industrial Tribunal came to 
the comclusion that the appellant Company 
was a very flourishing and highly integrated 
chemical complex of long standing whose 
profits were continually rising; that no other 
unit in the Heavy Chemicals Industry in the 
region could be favourably compared with 
the appellant Company so far as the extent 
atid nature of production, business and finan- - 
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cial capacity were concerned; that the i 


dustries in other parts of Gujarat like Sarze. 


bhai Chamicals, Baroda, Anil Starch, Ahmec 
bad, Alembic Chemicals Works, Baroda 
Attul Products, Bulsar and Ahmedabad 
Manufacturing and Calico Priting Co. Ltd. 


Chemical Division, Ahmedabad which wes. 


included in the list of heavy chemicals fae 
tories covered by Wage Board were paying 
100 per cent of the Dearness Allowance linE 
ed to the Ahmedabad cost of living inde 
number known as Textile Dearness Allo 
ance and that the total pay packet which we. 
being paid to the workers of Mithapur whe= 
the prices of essential commodities were com- 
paratively higher than at any other place = 
the district like Jamnagar. Dharangadhrz. 
Porbandar, Bhavnagar was much less the: 
Sarabhai Chemicals, Baroda, and disallowics 
the objections raised by the appellant Con- 
pany and considering the Textile Dearne-s 
Allowance as a scientific formula faithfully 
reflecting the rise and fall in the consume 
price index for working class which afforded 
maximum protection’ to the workman in the 
lowest basic wag slab adopted the same ard 
jnter alia directed the appellant’ Company ~@ 
pay to all the concerned employees includirg 


the daily rated workmen in different categ» 
ries in Grades, I, III, V, VI, VII and VI art: 


the monthly rated clerical, technical ari 
supervisory staff falling in Grades V, VI ard 
VII uniform Deamess Allowance  varyirg 
from 85% of the Ahmedabad Textile Dea- 
ness Allowance (old) to 95% of the Ahm= 
dabad Textile Dearness Allowance as befors 
the old revision phased over a period of three 
years beginning from February 1, 1975 thet 
is to say at 85% from February 1, 1975 æ 
December 81, 1976 and at 95% from Jane 
ary 1, 1977 and onwards. 


5. Appearing on behalf of the appellart, 
Mr. Pai has addressed us only in regard © 
the Sangh’s demand and the Tribunal’s awaxd 
in respect of Variable Dearness. Allowance. 
He has contended that regard being had » 
the fact that the aforesaid settlement dated 
December 14, 1978 between the appellant 
Company and the Employees’ Union covered 
the demand regarding V. D. A. sponsored E7 
the Sangh and the benefit accruing from th= 
settlement was taken by the entire body 2 
workmen, the aforesaid reference by the Stas 
Government as regards the V. D. A. was = 
valid and the ‘Tribunal : had no jurisdictien 
to adjudicate upon the same. He has fe 
ther urged that in fixing the V. D. A, Es 
Tribunal has. erred in ignoring the industa-. 
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cum-region principle which is well recognis- ` 
ed in the industrial world. - : 


6. Mr. Tarkunde has, on the other hand, 
urged that the aforesafd séttlement dated 
Dec. 14, 1978 did not cover the demand re- 
garding V..D. A. sponsored by the Sangh; 
that in any event, the said settlement was 
binding only on the parties thereto, and the 
Sangh not being a signatory to the settle- 
ment, it was perfectly open to it even though 
it was a minority union to sponsor the de- 
mand in question and to the Government to 
make the reference. He has further contend- 
ed that there being no comparable concern 
in the region, the Industrial Tribunal was 
right in taking into consideration the Dear- 
ness Allowance paid by Sarabhai Chemicals 
and other concerns in other parts of Gujarat. 


7. Five questions arise for consideration 
in this casé.— (1) Whether the settlement of 
December 14, 1978 covered the demand with 
respect to Variable Dearness Allowance spon- 
sored by the Sangh, (ii) whether the aforesaid 
reference by the Government was invalid ` 
and the Industrial Tribunal was incompetent’ 
to make the award in question during. the: 
currency of settlment arrived at by the Em- 


, ployees’ Union which had been duly recognis-. 


ed under the Code of Discipline, (iii) whe- .- 
ther the acceptance of the - benefits flowing. 
from the aforesaid settlement not only by 
the members of the Majority Union but also. 
by the members of the Sangh operated as. 
an implied agreement by acquiescence and 
debarred the Sangh from raising the demand, 
(iv) whether it was legal and proper for the 
Tribunal to link the scheme of Dearness Al- 
lowance with the Ahmadabad Dearness Al- 
lowance when the- recommendation of ` the 
Wage Board set up for the industry in 1968 
for adoption of All India Consumer Price 
Index as the basis of Dearness Allowance had 
been accepted and was being implemented 
and (v) whether in fixing the Dearness Al- 
lowance, the Industrial Tribunal was justified: 
in going beyond the region and taking into 
consideration for the purpose of comparison ~ 
the Dearmess Allowance paid by Sarabhai 
Chemicals and other concerns in other pans 
of the State, . 

` 8. Before dealing with these points, we 
consider it necessary and proper to refer to 
a few provisions of the Act. 

9. Clause (p) of S. 2 of the Act defines 

“settlement” as under:— 

“D (p) ‘settlement’ means a settlornent ar 
rived at in the course of conciliation proceed- 
ing and includes a written agreement between - 
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the employer and workmen arrived at other 
wise than in the course of conciliation pro- 
ceeding where such agreement has been sige 
ed by the parties thereto in such manner a3 
may ‘be prescribed and a copy thereof has 
been sent-to an officer authorised in this be 
balf by the appropriate Government and th2 
Conciliation Officer.” 


10. An analysis of the above mentioned 
lause would show that it envisages two cate- 
-|gories of settlement (i) a settlement which is 
arrived at in the course of conciliation pro- 
ceeding i. e. which is arrived at with the 
assistance and concurrence of the Conciliation 
Officer who is duty bound to promote a 
right settlement and to do everything he can 
to induce the parties to come to a fair and 
amicable Settlement of the dispute. The Bata 
Shoe Co. (P) Ltd. v. D. N. Ganguly, (1961) 
8 SCR 308 : (AIR 1961 SC 1158) and (ii) 
written agreement between employer and 
workmen arrived at otherwise than in the 
course of conciliation proceeding. 


1l. For the validity of the second cate- 
gory of settlement, it is essential that the 
parties thereto should have subscribed to it 
in the prescribed manner and a copy there- 
of should have been sent to an officer autho- 
rised in this behalf by the appropriate Gov- 
ernment and the Conciliation Officer. 

12. The consequences of the aforesaid 
two categories of settlement which are quite 
distinct are set out in S. 18 of the Act which 
reads as under:— 

“18. (1) A settlement arrived at by agree- 
ment between the employer and workman 














_Qtherwise than in the course of conciliation: 


proceeding shall be binding on the parties ta 
the agreement. 


(2) Subject to the provisions of sub-see- 
tion (3), an arbitration award which has be- 
come enforceable shall be binding on the 
parties to the agreement who referred the 
dispute to arbitration. 


(8) A settlement arrived at in the course 
of conciliation proceeding under this Act or 
an arbitration award in a-case where a noti- 
fication has been issued under sub-sec. (8A) 
of S. 10-A or-an award of a Labour Court, 
Tribunal or National Tribunal which has be- 
come enforceable shall be binding on 

(a) all parties to the industrial dispute; 

(b) all other parties summoned to appeat 
in the proceeding as parties to the disputé, 
unless the Board, Arbitrator, Labour Court. 
Tribunal or National Tribunal, as the case 
may be, records the opinion that they wers 
sò summoned without proper cause; 
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(c) where a party referred to-in ‘Cl, (a) or 
Cl. (b) is an employer, his heirs, successors 
or assigns in respect of the establishment to 
which the dispute relates; 


(d) where a party. referred to in anes (a) 
or Cl. (b) is composed of workmen, all per- 
sons who are employed in the establishment 
or part of the establishment, as the case may 
be, to which the dispute relates on the date 
of the dispute and all persons who subse- 
quently become employed in that establish- 
ment or part.” 


18. A bare perusal of the above quoted 
section would show that whereas a Settle-| 
ment arrived at by agreement between the 
employer and the workmen otherwise than, 
in the course of conciliation proceeding is 
binding only on the parties to the agreement, 
a settlement arrived at in the course of con- 
ciliation proceeding under the Act is binding 
not only on the parties to the industrial dis- 
pute but also on other persons specified in 
clauses (b), (c) and (d) of sub-sec. (8) of 
S.- 18 of the Act. We are fortified in this 
conclusion by a decision of this Court in 
Ramnagar Cane and Sugar Co. Ltd. v. Jatin 
Chakravorty, (1960) 8 SCR 968 : (AIR 1960 
SC 1012) where it was held as follows (at 
p. 1015 of AIR):— 

“When an industrial dispute is ‘thus raised 
and is- decided either by settlement or by an. 
award the scope and effect of its operation 
is prescribed by S. 18 of the Act, S. 18 (1) 
provides that a settlement arrived at by 
agreement between the employer and the 
workman otherwise than in the course of con- 
ciliation proceeding shall be binding on the 
parties to the agreement; whereas S. 18 (3) 
provides that a settlement arrived at in the 
course of conciliation proceedings- which has 
become enforceable shall be binding on all 
the parties -specified in Cls. (a), (b), (c) and 
(d) of sub-sec. (3). Sec. 18 (8) (d) makes it 
clear that, where a party referred to in Cl. {a) 
or (b) is composed of workmen, all persons - 
who are employed in the establishment or 
part of the establishment, as the case may _ 
be, to which the dispute relates on the date 
of the dispute and all persons who subse- 
quently become employed in that establish- 
ment or part, would be bound by the settle- 
ment........ In order to bind the workman 
it is not necessary to show that the said 
workman belong to the Union which-was a 

party to the dispute before the con- 
ciliator.. The whole policy _ of Section 18 
appears to be to give an oes 
operation to the settlement arrived ` 
in the course of - conciliation caer ae 
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And that is the object with which the fcar 
categories of persons bound by such setts- 
ment are specified in S. 18, sub-s. (8).” 


14. Similar view seems to have been hz.d 
by another Division Bench of this Court in 
The Jhagrakhan Collieries (P) Ltd, v. G. ©. 
Agrawal, (1975) 3 SCC 618 : (AIR 1975 30 
171). 

15. The legal position emerging from -he 
afore-mentioned provisions of the Act beag 
clear, we now proceed to tackle the questi: as 
set out above. 


16. As the first two. questions are irse- 
parably linked up, we propose to deal wih 
them together. Although, prima facie thare 
seems to be considerable force in the Sangh’s 
stand that Paras 2.38, 3.1, 3.2 and 3.3 f 
the aforesaid agreement of December 14, 
1978 arrived at between the Employees’ 
Union and the appellant Company relaed 
enly to the special pay and did not cover ìne 
Sangh’s demand for Variable Dearness +l- 
lowance linked to the Ahmedabad cost of 3v- 
ing index, we Co not consider it necessary to 
go into this question, as the said agreem=at 
not having been arrived at during the cove 
of a conciliation proceeding, it could not, 3c- 
cording to S. 18 (1) of the Act bind aay 
ons other than the parties thereto, A fortixi, 
the fact that the Employees’ Union whch 
had been duly recognised under the Code of 
Discipline arrived’ at the aforesaid agreem=nt 
with the appellant Company could not oze- 
rate as a legal impediment in the way of he 
Sangh (which was not a ‘party to the agrée- 

‘Iment) to raise a demand or dispute with 
regard to the Variable Dearness Allowacze 
linked to Ahmedabad cost of living index or 
affect the validity of the reference by -he 
Government or the jurisdiction of the Indcs- 
trial Tribunal to go into the dispute. The c #2- 
clusion that a minority union can validly 
raise an industrial dispute gains support from 
S. 2 (k) of the Act which does not resta=t 
the ambit of the definition of ‘industrial cis- 
pute’ to a dispute between an employer =d 
recognised majority union but takes witin 
its wide sweep any dispute or difference 3- 
tween employer and workmen including a 
minority union of workmen which is cea- 
nected with employment or terms of: empl= 7- 
ment or conditions of labour of workmen as 
well as the observations made by this Coast 
in Workmen of Dharampal Premchand ~. 

- Dharampal Premchand. (1965) 8 SCR 394 : 
‘(AIR 1966 SC 182). 

17. It may also be relevant to mention In 
this connection that both the counsel for te 
Employees’ Union and the counsel for Ee 
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appellant Company admitted before the In- 
dustrial Tribunal that the aforesaid agreement 
had been terminated by two months’ notice 
(See p. 39 of the Industrial Tribunals 
Award). We have, therefore, no hesitation in 
holding that neither the Sangh was preclud- 
ed from raising the demand or the dispute, 
nor was the Government debarred from 
making the reference nor was the Industrial 
Tribunal’s competence to go into the dis- 
pute and make the award affected in any 
manner. The. first two Gass00s are decided 
accordingly. 


18. Re: Question No. 3:— This question 
is no longer res integra. In Jhagrakhan Col- 
lieries (P} Ltd. v. G. C. Agrawal (AIR 1975 
SC 171) (supra), Sarkaria, J. speaking for the 
Bench observed that (at p. 174), 


“an implied agreement by acquiescence. 
or by conduct such as acceptance of a bene- 
fit under an agreement to which the worker 
acquiescing or accepting the benefit was not 
a party, being outside the purview of the Act, 
is not binding on such a worker. either under 
sub-sec. (1) or under sub-sec. (8) of S. 18. It 
follows, therefore, that even if 99% of the 
workers have impliedly accepted the agree- 
ment arrived at by drawing V. D. A. under 
it, it will not—whatever its effect under the 
general law—put an end to the dispute be- 
fere the Labour Court and make it fences 
officio under the Act.” 


19. Accordingly, the theory of implied 
agreement by acquiescence sought to be built 
up on behalf of the appellant on the basis 
of the acceptance of the benefits flowing 
from the agreement even by the workme 
who were not signatories to the settlement 
is of no avail to the appellant Company and 
cannot operate as an estoppel against the 
Sangh or its members. 


20. Re: Question No. 4: It is a matter of 
common knowledge that the spiral of prices 
has been constantly rising and the basket of 
goods and services has been costing more and 
more day after day since the outbreak of 
the Second World War in September, 1939. 
Tt is equally well known and indeed is not 
disputed that in the relevant years the prices 
of essential commodities and cost of living 
have been comparatively higher at Mithapur 
than at other places in the district like Jam- 
nagar. Dharangadhra, Porbandar. Bhavnagar 
ete. and the appellant Company had not been 
standard of Dearness 
Allowance and had been paying higher Dear- 
ness Allowance to the workmen in its Head 


- Office at Bombay than to its workmen at 
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„Mithapur. The statistics extracted from 
various annual reports ete. exhibited in the 
case, particularly Exhibit- 15 (6), go to show 
that the appellant Company which was es- 
tablished more than 40 years ago besides be- 
ing a highly integrated chemical complex 
based on the solar evaporation of sea water 
in India is the largest solar salt producing 
concern in the country. The statistics 
also show that production of soda ash 
in diverse forms by the appellant Com- 
pany for the relevant years is considerably 
higher than the combined production of 
soda ash of Dharangadhra Chemicals and 
Saurashtra Chemicals—the two other concerns 
in the Saurashtra region. The satistics also 
establish that there is no other heavy Che- 
micals concern in the region which can be. 
favourably compared to the appellant Com- 
pany in so far as the-nature and extent of 
business, capital outlay, percentage of gross 
and net profits, strength of labour force, re- 
serves, dividends on Equity Shares, prospects 
of future business are concerned. Again Chart 
(Exh. 18 (26)) shows that the percentage of 
wages in-the appellant Company is the lowest 
« amongst the seven companies listed therein. 
Considering all the relevant factors which are 
to be borne in mind in fixing the Dearness 
Allowance, it is evident that the appellant 
Company holds a unique position in heavy 
chemicals in the region. It is in these cir- 
cumstances that the Industrial Tribunal was 
constrained to turn to similar industries in 
Gujarat and found in the light of the afore- 
said guiding factors that Sarabhai Chemicals, 
Baroda was the nearest similar industry which 
could legitimately serve as a comparable con- 
cern. The statistics also establish that besides 
Sarabhai Chemicals, Baroda, Anil Starch, 
Ahmedabad, Alembic Chemical Works, Bar- 
oda, Atul Products, Bulsar and Ahmedabad 
Manufacturing and Calico Printing Co. Ltd. 
which are included in the list of heavy che- 
mical factories covered by the Wage Board 
were paying 100% of Textile Dearness Al- 
lowance to its workmen. It is also evident 
from Exhibit 23 that the total pay packet paid 
to Mithapur workers was much less as com- 
pared to the total pay packet of the workers 
in other chemical and pharmaceutical com- 
panies alluded to-in Exhibit 23. The mate- 
rial on the record also makes it abundantly 
clear that the appellant Company has been 
making huge profits over the years and its 
financial position- is so stable that it could 
not only give Variable Deamess Allowance 
on the basis of what was being paid to the 
workmen “ii the Textile’ Industry but ‘could 
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pay even higher allowance as was being paid 
to its workmen in the Head Office at Bom- 
bay. The Tribunal was, therefore, justified in 
linking the Dearness Allowance in question 
to the Textile Dearness Allowance paid to the 
industrial workers at Ahmedabad which is 
based on the Report of Family Living Survey 
among Industrial Workers at Ahmedabad, 
1958-59, complied as a result of the joint 
investigation carried on in a rational and 
scientific manner by several institutions viz- 
Labour Bureau, Ministry of Labour and Em- 
ployment, Government of India, Technical 
Advisory Committee on Cost of Living In- 
dex Numbers consisting of representatives 
of the Ministry of Labour and Employment, 
Food and Agriculture Finance, Planning Com- 
mission, the National Sample Survey Direc- 
torate, the Department of Statistics (C. S. O.), 
the Indian Statistical Institute and the Re- 
serve Bank of India etc. leading to the con- 
struction’ of Consumer Price Index Number 
for the working class which was accepted as 
reliable by this Court in Ahmedabad Mill 
Owners’ Association v. Textile Labour As- 
sociation (1966) 1 SCR 382 : (AIR 1966 SC 
497). We are, therefore, of the opinion that 
notwithstanding the implementation of the 
recommendations of the Wage Board, there 
was nothing wrong about the linking of the 
scheme of the Dearness Allowance with the 
Ahmedabad Cost of Living Index Number 
known as Textile Dearness Allowance as’ 
before the revision in 1974. ` 


21. Re: Question No. 5: This takes us 
to the determination of the last question, The - 
decision of this Court in Bengal Chemical 
and Pharmaceutical Works Ltd. v. Its Work- 
men (1969) 1 Lab LJ 751 at p. 758 (AIR 1969 
SC 860 at p. 866) no doubt shows that in 
fixing wages and Dearness Allowance, the 
Industry-cum-Region formula is inter alia to 
be kept in view. At the same time, it has 
to be borne in mind that there can be no 
comparison between a small struggling con- 
cern and a large flourishing unit. It follows, 
therefore, that when there is a large dis- 
parity between the two concerns engaged in 
the same line of business in a region with 
which the Industrial Court is dealing it is 
not safe to fix the same wage structure for 
the large flourishing concern of long stand- 
ing as obtains in a small struggling concern. 
(See French Motor Car Co. Ltd. v. Their 
Workmen (1962) 2 Lab LJ 744) : (AIR 1963 
SC 1827). It cannot also be lost sight of 
that with the march of time, the narrow con- 
cept: of Industry-cum-Region is fast chang- 
ing and too- much importance cannot be at- 
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tached. to: region. “The modern. trends in m- 
- dustrial law seem; nfo lay. greater accent n 


Dr . similarity . industry’. rather taan 
the toons n wäs “observed by 
this Court in Workmén “of ` New Egar- 


ton. Woollen Mills and New - Egeron 
Woollen’ Mills _(1969) 2 Lab’: LJ 782 (38) 
that where’ there are no comparable concertis 
in the ‘same ‘industry in the region, the: ri- 
bunal can look to concerns in other’ ind3st- 
ties in the region for comparison but in’ tat 
case , such concerns should be’ as’ similar as 
pessibleé and not -disproportionately large- or 
absolutely ‘dissimilar. On'‘the parity of reason- 
ing, it’ ‘is’ ‘reasonable ` fo - concise 
that where there © ‘are “no comparedle 
concerns engaged ïn similar `` indu try 
inthe- region, it is premissible for ‘the 
Industrial’ Tribunal or Court-to look to sach 
similar industries. or industries as . nex-ly 
similar as possible in adjoining or other region 
iri the State kois similar « ‘economic cor di- 
tions. 


"92. ‘As in the instant! case there was no 
comparable concern éngaged in‘ the line of 
business similar. to, that’ of the, appellant. Can- 
pany in the ‘Saurashtra region, the Industial 
Tribunal did nọt,,iń our opinion, , commit say 
error ini taking into; consideration. for the par- 
pose -of. comparison. the ‘Dearness Allowa-ce 
paid by Sarabhai. Chemicals and other œn- 
cerns of the like. or approximately like mazni- 
de in other ,parts..of the. State of Gujarai.. 


"28, - For ‘the foregding reasons, we do rot 


find any force’ in this appeal which is Fis- - 


niissed ‘with costs. quaintified at Rs.’ 2,004/-. 
a oa dismis ed. 
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Subhendu Prosad Roy Choudhury zad 
others, Appellants’ v. Kamala Bala Esy 
Choudhury ard others; Respondents. - E 

Civil potas No. 2099 of 1968, ` ae 
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Calcutta Thika fen nied Act e of 19 3), 
‘S. 4.— Notice to quit —- Need not be 
‘from. all -co-owner landlords — Decision 
of Calcutta -High Court, Reversed. E 


Where the ‘notice ‘to “quit . under s 4 


mentions that the same is from and on 
behalf of ‘all the‘ co-owners including 
minors and the notice is signed. amor=st 
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others by the. guardian -of: minor, 


‘omission by: the guardian to mention‘ that 


he: was signing on behalf-of the minor 
would:-not..invalidate the notice. -Even 
assuming that. notice was not given on 
behalf of one of the co-owner landlords, 
yet. the notice: would be-good and valid. 
AIR 1976. SC 2335:;:-Rel:. on. Decision of 
Calcutta RE ‘Court, Reversed, . 

foe ` (Para . 2) 
Cases Referred Chronological ‘Paras 
AIR 1976 sc 2335 : (1977) -1 SCR 395, 2 


UNTWALIA, J.:— This is a landlords’ 
appeal. by special -leave. They had filed . 
a petition’ in. the year 1958 in the Court ` 
of the Munsif~ ‘at Alipore under Sec. 5 
of the Calcutta Thika' Tenancy Act: 1949 
as‘it then’ stood after ‘serving a notice on 
the tenant-respondents. to quit in accord 
ance with Sec. 4:° The ground for evic- 
tion was as provided. in Sec: 3 (iv) of 
the said Act. The application was allow- 
ed by the Munsif but was dismissed -on 
appeal by ‘the tenants’ by the Subordi= 
nate Judge. : ‘He took’the view that ‘the 


` notice given on ‘the’ 8th of January, 1958 
_ was not given-on behalf. of all the co- « 


owner landlords as the name of one of 
the minor co-owner landlord was not 


- mentioned at the foot of the’ notice. The 


landlords’ challenged ` the “order of the 
Subordinate Judge in the Calcutta High 
Court but were unsuccessful. Hence this 
appeal. sist 
po ` ts x 

<2 We favs -examined the- Sriginal 
notice’ dated 8-1-1958. ` In- the paper-book 
as printed there:is‘ a slight inaccuracy. 
On examination of the original , notice 
what is'clear is that the, notice’ was from 
and ori behalf of all the co-owner land- 
lords ‘including all - the’ minors ‘as men- 
tioned at'the top of the notice.’ At the 
foot signatures were `~ ‘appended. So- 
bhendra Prosad Roy. ‘Choudhury signed 
for self and ‘constituted attorney ‘of ‘two 
other landlords mentioned `; at the top. 


‘On behalf ‘of minor Swapundra Prosad 
Roy’ Choudhury - hiš - guardian and mo- 


ther Smt: Lilawati - Devi Choudhurani 
had-‘sigred the notice. It was also sign- 
ed by Raja Prosad Roy Choudhury 
whose minor,.son is Kumar Debapriya 


Prosad. Roy Choudhury mentioned at 


serial 9 at the top of the notice. In our 


. opinion the notice was signed and given 


by and on behalf of all the co-owner 
landlords including all the minors. It 
was not necessary for Raja Prosad Roy 
Choudhury to specifically say at the foot 
of the notice that he was signing it on 
behalf of his minor son also, specially 
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when the name of the minor had been 
mentioned at serial 9 at the top. In our 
judgment, therefore, the view of the 
appellate authority as also of the High 
Court that notice on behalf of Kumar 
Debapriya Roy Choudhury was not given 
is erroneous. Even assuming that notice 
was not given on behalf of one of the 
co-owner landlords, the decision of this 
Court in Sri Ram Pasricha v. Jagannath, 
(1977) 1 SCR 395: (AIR 1976 SC 2335), 
would show that yet the notice was 
good and valid. 


3. .Even then, we are unable to pass 
any final order in this appeal because 
the Calcutta Thika Tenancy (Second 
Amendment) Act, 1969 (West Bengal Act 
29 of 1969) has in the meantime come 
into force after the impugned decision 
of the Calcutta High Court. Section 7A 
of the amending Act confers power on 
the controller to set aside the order for 
ejectment in certain cases and to decide 
the matter afresh in the light of the 
amended law including the substantial 
amendment made in Section 3. Sec- 
tion 18 of the amending Act runs as 
follows + 


"13. Provisions to apply to pending 
applications and appeals— The amend- 
ments made to the said Act by this Act 
shall have effect in respect of all appli- 
cations for ejectment of thika tenants, 
and all appeals from orders made on 
such applications, under the provisions 
of the said Act which are pending at 
the commencement of this Act.” 


4. In view of the aforesaid provisions 
it is clear that the case has to be decid- 
ed afresh in the light of the amended 
law engrafted in Section 3. We, there- 
fore, allow this appeal, set aside the 
judgment and order of the High Court 
as also of the Subordinate Judge and 
send back the case to it namely, the 
appellate authority for a fresh decision of 
the appeal in accordance with S. 13 of 
the amending Act and the amended Sec- 
tion 3. We will make no order as to 
costs. 


Appeal allowed: 
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AIR 1978: SUPREME COURT 836 
(From: Patna)" 
R. S. SARKARIA, N. L. UNTWALIA 
AND JASWANT SINGH, JJ. 

Shibji Khetshi Thacker, Appellant w 
The Commissioner of Dhanbad Municipa~ 
lity and others, Respondents. 

Civil Appeal No. 1230 of 1968, Dj- 
28-2-1978. 

(A) Bihar and Orissa Municipal Act 
(7 of 1922), Ss. 102, 106 and 107 — Revi- 
sion of assessment — Assessee’s holding 
left out from general revision for valid 
reason — Previous list of valuation and 
assessment does not lapse — Demand 
based on such list is valid. 


Under the scheme of the Act, the old 
assessment does not come to an end in 
respect of a holding the moment new 
valuation and assessment lists are order- 
ed to be prepared by the Commissioners 
of Municipality nor is there anything to 
show that if a holding is left out from 
the general revisional assessment for 
any good reason, then, in respect there- 
of, the old assessment comes to an end 
after five years ending on the first day 
of the April next following the comple- 
tion of a new revised list. (Para 22) 

Section 102 has to be read not in isola- 
tion but in conjunction with S. 106. The 
language of S. 106 is flexible enough to 
enable the Commissioners to leave out 
for some good reason, any holding from 
the revision of the valuation and assess- 
ment lists. The word “ordinarily” tones 
down the force of “shall” which im- 
mediately precedes it, and indicates that 
the requirements with regard to revision 
of the assessment in every five years and 
to include all the holdings, are not ab- 
solute but only directory and can be de- 
parted from in extraordinary circum- 
stances, or in the case of particular hold- 
ings for good reasons. This being the 
correct import of the word “ordinarily”, 
it follows therefrom that in the case of 
a holding which is excluded from the 
quinquennial revision of assessment, the 
old valuation and assessment lists do not 
lapse but continue to remain in force till 
they are altered or amended in accord- 
ance with the procedure laid down in the 
Act. This position of the law is clear 


‘from a reading of the last clause of sub- 


s. (2) of S. 106, which provides that every 
valuation and assessment entered: in a 


*(First Appeal No. 514 of 1958, D/- 19-2- 
1965 (Pat)). 








1978 . 


valuation or assessment list shall be valid 
from the date on which the list takes 
effect.in the municipality and until the 
first day of the April following the com- 
pletion of a new list. The key word re- 
peatedly occurring in the sub-section is 
“list” which appears to have been ad- 
visedly used in singular in contradistinc- 
tion to “lists” employed in plural in sub- 
sec. (2). Such distinctive use of the word 
“list” in these sub-sections, puts it be- 
yond doubt that in respect of a holding 
which, for some reason, is not includec 
in the five yearly revision, the old valua- 
tion. or assessment list continues till = 
new list is completed and the Ist day of 
April following such completion is 
reached. (Para 24. 

(B) Constitution of India, Art. 133 (1) (bI 
— New plea — Revision of assessment 
under Orissa Municipal Act — Plea that 
procedure under Act was not followec 
taken in appeal for first time — Held, it 
being a mixed question of law and fact 
could not be allowed to be raised at that 
stage. (Para 27° 

Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 133, N. 23. 

Mr. Niren De, Sr. Advocate (Mr. Su- 
kumar Ghose, Advocate with him); for 
Appellant; Mr. Bishan Narain, Sr. Advo- 
cate. (Mr. S. K. Sinha, Advocate witk 
him), for Respondents. 

R. S. SARKARIA, J.:— This appeal 


on certificate, is directed against a judg- . 


ment and decree, dated February 19. 
1965, of the High Court of‘ Patna. H 
arises out of these. facts, 


2. At all material times, holding 
No. 594, Ward No. 3 in the area of the 
urban Municipality, Dhanbad, was own- 
ed by the appellant and respondents 2 
3, 4 and 5.: On this holding, a Cineme 
House known as “Ray Talkie” was con- 
structed in March, 1948. 

3. On March 31, 1948, the Commis- 
Sioners of Dhanbad Municipality servec 
a notice on the appellant and the respon- 
dents 2 to 5, under S. 115 (2) of the Bihar 
and’ Orissa Municipal Act, 1922 (here- 
inafter referred to as the Act) demand- 
ing a sum of Rs. 900/- as quarterly 
Municipal Tax. $ 


4. The appellant and respondents A 


to 5, applied for review of the assess- 
ment. Thereupon, the Review Commit- 
tee reduced the Municipal Tax to Rs. 810/- 
per quarter, ie. Rs. 405/- as holding tax 
and Rs. 405/- as latrine tax. 


5. Aggrieved, the assessees institutec 
a -Title Suit No, 17/144..0f 1949. in : the 


‘Shibii v. Dhanbad Muni:pality..(Sarkaria J.) 
- Court. of Munsif, Dhanbad, 


. annual value of the holding. 
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inter alia, 
praying for a declaration that the assess- 
ment was ultra vires and illegal inas- 
much as it was not made under S. 98 (2), 
but under S. 98 (1) of the said Act. The 
Munsif dismissed the suit and the dis- 
missal was upheld in appeal by the Dis- 
trict Judge, Purulia, under a judgment, 
dated June 17, 1952. A further appeal 
to the High Court by the assessees was 
dismissed on December 4, 1957. 

6. Default having been committed by 
the assessees in paying the tax a de- 
mand notice, dated March 6, 1951, was 


served upon them requiring them to pay 


all arrear taxes then due, but they put 
off payment on one objection or the 
other. Subsequently, by their letter 
dated March 3, 1951, the assessees raised 
an objection on the ground that no as- 
sessment was made in respect of the 
holding in question. This letter was - 
considered by the Commissioners at a ` 
meeting held. on November 19, 1951. 
Through the Finance Committee, the as- 
sessment of holding tax was confirmed 
in the said meeting. Intimation of this 
confirmation was given to the assessees 
by a letter, dated December 18, 1951. 

7. Thereafter, demand notices were 
issued to the assessees, calling upon 
them to pay the tax in arrears, but they 
failed to do so. 


8 On the preceding facts, the Com- ; 
missioners of Dhanbad Municipality, in- 
stituted Suit No. 203 of 1953 in the Court 
of Subordinate Judge, Dhanbad, against 
the appellant and respondents 2 to 5, for 
recovery of Rs. 12,655/- for the first 
quarter 1950-51 to third quarter 1953-54 
in respect of the holding tax and latrine 
tax, as arrears of Municipal Taxes, in 
respect of holding No. 616, Ward No. 3, 
Dhanbad Municipality. 


9. The defendants-assessees in their 
written statement, inter alia, pleaded 
that the Municipality was not entitled to 
recover the tax’ demanded, because the 
original assessment made on the annual 


. value of the holding in. question, was 


illegal inasmuch as the assessment should 
have been made on persons and not the 
The other 
objection raised was that although a 
general revision under S. 106 of the Act 
had been undertaken ‘by the Municipa- 
lity in 1950-51, the assessment of the 
holding of the defendants had not been 
revised with a mala fide and improper 
motive. The defendants did not get the 
advantage of a fresh assessment; and as . 


the. old -assessment and: valuation. lapsed .. 
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on April 1, 1950, ne tax ‘could be realised 
from them on the basis of this lapsed 
assessment, They. further pleaded that 
the alleged confirmation of the assess- 
ment of the holding on November 19, 
1951 by the Commissioners, was illegal 
and without jurisdiction because no 
prior intimation about the alleged con- 
firmation was given to them before issue 
wf letter No. 1624/VH-2, dated December 
18, 1951. A 


10. The trial Gourt by its judgment 
dated May 24, 1958, dismissed the Suit, 
inter alia, holding that the failure of the 
Municipality to revise the original assess- 
ment on the defendants’ holding during 
the general revision of assessments in 
1950-51, was a breach of the mandatory 
‘provisions ‘of 5. 106 of the Act. As a 
result, the old assessment on the basis 
of which the demand had been raised had 
YJapsed and there being no revised assess- 
ment of the holding in question, the 
Municipality was ‘not entitled to realise 
any tax from’ the defendants with’ effect 
from April 1, 1950. 


1l. Against the! judgment, the Commis- 
sioner of Dhanbad Municipality prefer- 
red an appeal to the High Court at Patna, 
which allowed the appeal; holding— 


(i) that the. ‘defendants had been 
rightly assessed on the annual value of 
the holding and therefore, the defen- 
dants’ liability under S. 100 in that res- 
pect, could not be; disputed; 


_ (i) that the defendants had not ‘been 
left out from the general assessment of 
1950-51 with i eae fide or incorrect 
motive; . 


(iii) that from a | proper -construction of 
the relevant provisions of the Act, 
particularly the word “list? used in 
singular in sub-s.: (2) of S. 105, and the 
expression “completion of a new list” in 
sub-s. (2) of S. 106, the: intention was 
clear that if the ‚valuation and assess- 
ment of a particular: holding is not 
revised. for any good reason, then the 
assessment entered in the previous valua- 
tion and assessment list in respect of that 
holding will remain in force.. It is only 
when a new list of valuation and assess- 
ment in respect of a particular holding 
is complete, the assessment of that list 
will substitute the previous assessment 
based on the previous list. Since the de- 
fendants’ holding was left out from the 
general revision of 1950-51 -for a valid 
reason, the suit demand based on the pre- 
vious lists of valuation and assessment 
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in respect of suit holding, could not lapse 
on- April 1, 1950. 

12. On the application of the asses- 
sees, the High Court granted a certificate 
under Art. 133 {1) (b) and (c) of the.Con- 
stitution. Hence, this appeal. 

13. Mr. Niren De, learned counsel for 
the appellant has canvassed before us 
two points. First, under the scheme of 
the Act a general revision of assessment 
must take place quinquennially and such 
general revision must cover ali the hold- 
ings within the Municipality. If a parti- 
cular holding is left out from the revised 
general assessment, then, on the coming 
into force of the revised general assess- 
meni, the old assessment, in respect of 
that holding, also lapses. Since the ap- 
pellants’ holding was excluded from the 
five-yearly revision of assessment, the 
Municipality cannot legally recover tax 
in resvect of it on the basis of the old 
assessment which -had lapsed on April 1, 
1950. Second, in any case, enhancement 
of the rate of tax ‘by the Municipality 
on the holding of the appellant, cannot 
be supported because in doing so, they 
have not followed the procedure pre- 
scribed by-the Act; that they have not 
issued any proper notice or given any 
opportunity of being heard with regard 
to the enhancement, to the appellant, 
nor was any new assessment list, as re- 
quired by S. 105, prepared. 

14. Before dealing with these conten- 
tions, it will be proper to have a short 
look at the relevant provisions of the 
Act. 


15. Section 101 provides that “when 
it has been determined to impose any tax 
to be assessed on the annual value of 
holdings, the Commissioners, after mak- 
ing such inquiries as may be necessary, 
shall determine the annual value of all 
holdings within the municipality as here- 
inafter provided, and shall enter such 
value in a valuation list.” 

16. Section 102 speaks of the proce- 
dure for preparing the valuation list. It, 
inter alia, provides that the commis- 
sioners may, by notice, require the 
owners or occupiers of all holdings to 
furnish them with returns of the rent or 
annual value thereof. 

16-A. Section 103 provides for penalty 
for default in furnishing return. 

17. . Section 104 deais with the deter- 
mination of rate of tax. on holdings. The 
material part of the section reads as fol- 
lows :— 


“Subject to the provisions of Cl. (iii) 
of the proviso to’ sub-s. (i) of S, 82 and 
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to the provisions of Ss. 84 to:88 inclu- 
sive, the commissioners, ‘at a meeting te 
be held before the close of the year next 
preceding the year to which any tax 
which is assessed on the annual value of 
holdings will apply, shall determine the 
percentage on the valuation.of holdings 
at which the tax shall be levied, and the 
precentage so fixed shall-remain in force 
until the order of the Commissioners de- 
termining such percentage shall be re- 
scinded, and until the Commissioners at 
a meeting shall determine some other 
percentage on the valuation of holdings 
at which the tax will be levied from the 
beginning of the next years: 

Provided ... ... ... further that the 
Commissioners shall not without the pre- 
vious sanction cf the State Government, 
decrease the rate of any tax levied by 
them.” 

18. Section: 105. provides. for prepara- 
tion of assessment list. It lays down 
that “as soon as possible after the per- 
centage at which the tax is to be levied 
for the next year has been determined 
under the last preceding ` section, the 
Commissioners shall cause to be prepar- 
ed an assessment list”, containing parti- 
culars enumerated in Cis, (a) to (h) of 
that section, 


19. It is S, 106, the construction ol 
which is in question in the instant case: 
It runs as under :— 

“Revision and duration of list— (1) 
New valuation and assessment lists shall 
ordinarily be prepared, in the same 
manner as the original lists, once -in 
every five years, 

(2) Subject to any alteration or amend- 
ment-made under S. 107 and: to the ree 
sult of any application under S. 116, 
every valuation and assessment entered 
in a valuation or assessment. list shall be 
valid from the date on which the list 
takes effect in the municipality and until 
the first day of the April next following 
the completion of a new list,” 

20. Section 107 -gives powers fo ~ the 
Commissioners to alter or amend the as- 
sessment list fram time to time in any ol 
the ways enumerated in Cis. (a) to (g) of 
sub-s. (1), Two of such ways, as provid 
ed in Cis, (c) and (e), are as under :— 

“(c) By enhancing the valuation of, or 
assessment on, any holding, which ` has 
been. incorrectly. valued -or assessed: by 
reason of fraud, _ misrepresentation or 
mistake.” ` f 
` "(e)- Where the percentage on the 
annual value at which any tax is to ba 
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levied has been -altered by the Commis- ! 
sioners under the provision of S 104, by: 
making a corresponding alteration in. the 
amount of tax payable in each ease.’” 
Then, sub-sec. (2) of this Section. makes: 
it obligatory om the Commissioners to 
give at least one month’s notice te any 
person interested, of any alteration 
which they propose to make under 
Cls. (a), (b), (c), (d) or (dd), of sub-s: (1), 
and of the date on which. the alteration 
will be made. It- is to be noted. that. 
Cl. .(e), extracted: above, las: not: been re-: 
ferred to im sub-s. (2). 

‘24, Section 115 speaks: of publication 
of notice of assessment; It says that 
when the assessment list mentioned in 
S. 89 or: S. 105 has beem prepared or re- 
vised, the Chairman shall sign the same, 
and shal! give public notice by beat of 
drum and by placards posted up in- 
conspicuous places through the munici- 
pality, of the place where the said list 
may be inspected. Sub-section (2) fur- 
ther requires that in alll cases in which 
any property is for the first time asses- 
sed or the assessment is: increased, notice. 
shall be given thereof to the owner or 
occupier of the property, if known, 

22. Having perused the various rele+| 
vant provisions referred to by Mr. Niren 
De, we are of opinion that (under thei 
scheme of the Act, the old assessment}! 
does not come to an end in respect of all 
holding the moment new’ valuation. and} 
assessment lists are ordered to. be pre- 
pared by the Commissfoners 
Municipality; nor is there anything to 
show that if a holding is left out from 
the general revisioral assessment for ary’ 
good reason, then, im respect thereof, the 
old assessment: comes to am end after 
five years ending on the first day: of the 
April next following tie completion: of a 
new revised list. 


23. Mr. Niren De. placed. emphasis’ on 
the ‘word “all” immediately preceding 
the word “holdings” in the Tatter part of 
S. 102, and. -submitted that it: indicates 
that no holding can be. left: out. from the 
preparation: of. valuation list., 

_ 24. It is: nobady’s case that the appel- 
Tants halding-was left. out. from. the. ald 
assessment, So. far as the: revised assess- 
ment, is: concerned, S. 102 has to be: read 
not in isolation but in eonjunction with 
S. 106. The language of S. 106 is flexible 
enough to enable the Commissioners. to 
leave out. for some goed reason, any 
holding from. the revision of the valua- 
tion. and assessment lists. The word 
“ordinarily, tones .down. the: force o: 








$ 













840 S.C. - 


“shall” ‘which immediately precedes ‘it, 
and indicates that the requirements with 
regard to revision of the assessment in 
every five years and to include all the 
holdings, are not absolute. but only 
directory and can be departed from in 
extraordinary circumstances, or in the 
case of particular holdings for good re- 
asons, This being the correct import of 
the word “ordinarily”, it follows there- 
from that in the case of a holding which 
is excluded from the quinquennial revi- 
sion of assessment, the old valuation and 
assessment lists do not lapse but continue 
to remain in force till they are altered or 
amended in accordance with the proce- 
dure laid down in the Act. This position 
of the law is clear from a reading of the 
last clause of sub-section (2) of S. 106, 
which provides that every valuation and 
assessment entered in a valuation or as- 
sessment list shall be valid from the date 
on which the list takes effect in the 
municipality and until the first day- of 


the April following the completion of a — 


new list. The key word repeatedly 
occurring in the-sub-section is “list” which 
appears to have been advisedly used in 
singular, in contradistinction to “lists” 
employed in plural, in sub-section (2). 
Such distinctive use of the word “list” in 
these sub-sections, puts it beyond doubt 
that in respect of a holding which, for 
some reason, is not included in the five 
yearly revision, the old valuation or as- 
sessment list continues till a new. list is 
completed and the Ist day of April 
following such completion is reached. 

25. In this view of the matter, the High 
Court was right in holding that the de~ 
mand based on the previous list of valua- 
tion and assessment of the suit holding, 
did not lapse on the first of April 1950 
for the mere reason that a general re- 
vision of valuation and assessment lists 
in the Municipality was undertaken and 
the appellant's holding was not subject- 
ed to that revision. 


26. The first contention of Mr, De is 
accordingly rejected. ‘ eed 
27. In regard to the second conten- 
tion of Mr. De we find that this plea-was 
not taken at any stage ‘before the Courts 
below. It was not even faintly adum- 
brated in the written statement filed by 
the defendant-appellant in the suit. 
issue was framed on this point, nor was 


any such argument advanced before the 


High. Court. It is a mixed- question of 
law and fact. It cannot be allowed to be 
raised at this stage, for the first time,-in 


special appeal, as the ‘plaintiff-respondent. 
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had no opportunity to lead evidence .tu 
show that the requirements of the: law 
had been complied with before increas- 
Sing the assessment. We are told that 
similar suits have ‘been filed by the 
Municipality ‘against the appellant for re- 
covery of tax pertaining to subsequent 
periods. If that be so, the appellant is 
at liberty to raise this objection in those 
Suits in a proper manner, But, in this 
case for reasons already stated, we re- 
fuse to entertain this plea raised for the 
first time in this Court, 

28. No other point has been pressed 
into arguments on behalf of the appel- 
lant. The appeal fails and is dismissed 
with no order as to costs. 


Appeal dismissed, 
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Representation of the People Act 
(43 of 1951), Ss. 81, 83, 86 — Election 
petition — Allegation of corrupt practice 
— True copy of petition — Signature 
put by petitioner at. the end of. affidavit 
and not on election petition — No 
ground for dismissal of petition — AIR 
1977 Ker 163, Reversed. 


An election petition was filed ehatieed: 
ing the election of the returned candidate 
inter alia on ground of commission of 
certain corrupt practices, The petition 
was duly signed and verified and was ac- 
companied by. the requisite affidavit in 
support of the allegations of corrupt 
practice and their particulars. The 
election petition and the affidavit were 
tied together as one document and two 
copies of this document were filed for 
service on the respondent. The signa- 
ture of the petitioner by way of autheén- 
tication appeared at the foot of the copy 
of the affidavit, but there was no such 
signature separately appended at the foot 
of the copy of the election petition. 

Held, the petition could not be dismiss- 
ed for non-compliance with sub-s. (3), of 
S. 81 on ground that the copy of elec- 


- tion petition was not . attested by the 
petitioner under her own Senate. to be 
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a true copy.- AIR 1977 Ker 163, Revez- 
sed. - (Paras 5,-5) 

An election petition for the -purpcse 
of sub-s. (3) of S. 81 is confined not or-y 
to election petition proper but also m- 
eludes a schedule or annexure contem- 
plated in sub-s. (2) of S. 83 and a st>- 
porting affidavit referred to in the pro- 
viso to S. 83 (1). The election petition 
is in truth and reality one document 
consisting of two parts, one being. fhe 
election petition proper and the . otk=r 
being the afficavit referred to in the pro- 
viso to S. 83 (1). Therefore, even if 
no signature is appended by the peli- 
tioner on the copy of the election peti- 
tion proper and the signature is placed 
only at the foot of the copy of the 
‘affidavit that is sufficient complianze 
with the requirement of the last part of 
sub-s. (3) of S. 81. The law does not 
require that the authenticating sigma- 
ture must be made by the petitioner at 
any particular place in the copy of “Ae 
‘election petition, In fact, the copy of 
the affidavit constituted the end-port-on 
-of the copy of the election petition end 
the signature. placed by the petitiomer 
_ at the foot of the copy of the affidarit 
‘ was, therefore, clearly referable to ine 
entire copy preceding it and it authen- 
‘ ticated ‘the whole of the copy of ine 
” election petition to be a true copy. ACR 
1964 SC 1027 and AIR 1968 SC 1679 
‘Rel. on. ; (Paras 5, 6) 
Anno: AIR Manual (3rd Edn.), Repre- 


_ ‘sentation of the People Act, S. 81, N. 12, 


13; S. 83, N. 7; S. 86, N. 2. 
Cases Referred: Chronological Paras 
AIR 1968 SC 1079: (1968) 3 SCR 13 5 
AIR 1964 SC 1027: (1964) 6 SCR 213 
: 4 6 
Mr. V. M. Tarkunde, Sr. Advocate (M's. 
A. S. Nambiar and P. Nambiar, Adro- 
cates. with him), for Appellant; Mr. S. T. 
Desai, Sr. Advocate (M/s. S. K. Mehta, 
K. R. Nagaraja and P. N. Puri, Adv- 
cates with him), for Respondent. 


BHAGWATI, J.:— This appeal aris2s 
out of an election petition filed by fhe 
appellant in the High Court of Kerala 
challenging the election of the respm- 
dent to the Lok Sabha from Kozhikcde 
constituency under the Representation >f 
the People Act, 1951 -(hereinafter refer- 
red to as the Act). 
held on 19th March, 1977 and the res- 
pondent having secured the majority >f 


votes was, declared elecetd to the Lok | 
_ Sabha on, 20th March, 1977. The appel-- 


lant, who was a rival candidate, fied 


an election petition ::in-:the: High Court ~ 
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. with Section 81 sub-sec. 


: tion 


The election was - 


[Prs. 1-2] S.C. 841. 


of Kerala challenging the election of 
the respondent on various grounds, one 
of which was commission of certain 
corrupt -practices set out in the election 
petition. The election petition was duly 
signed and verified by the appellant and 
it was accompanied by the. requisite affi- 
davit in. support of the allegations of 
corrupt practice and their particulars. 
The election petition and the affidavit | 
were tied together as one document and 
two copies of this document were filed 
for service on the respondent. The 
signature of the appellant by way of 
authentication appeared at the foot of 
the copy of the affidavit, but there was 
no such signature separately appended at 
the foot of the copy of the election peti- 
tion. The respondent, therefore, on 
filing his appearance, raised a prelimi- 
nary objection against the maintainabi- 
lity of the election petition and contend- 
ed that since the copy of the election 
petition was. not attested by the. appel- 
lant under her own signature to be a 
true copy, there was non-compliance 
(3) and hence 
the election petition was liable to be 
dismissed under Section 86, sub-sec. (1) 
of the Act. This preliminary objection 
was tried first, since, if it was well 
founded, the High Court was bound to 
dismiss the election petition and could 
not proceed to hear it on merits. The 
High Court delivered its judgment on 
‘this preliminary issue on 6th July, 1977, 
and held that what Section 81, sub-sec- 
tion (3) requires is attestation of the 
copy of the election petition under the 
signature of the petitioner and since in 
the present case, signature by way of 
attestation was on the copy of the affi- 
davit and not on the copy of the elec- 
tion petition, there was non-compliance 
with Section 81 sub-section (3) and the 
election petition was liable to be dis- 
missed in limine under sub-section (1) 
of Section 86. The appellant being 
aggrieved by the dismissal of the elec- 
petition, preferred the present 
appeal under S. 116A of the Act: 


2. The controversy between the par- 
ties in this appeal lies in a narrow 
compass. But before we deal with ‘it, 


-it would be convenient at this stage-to 


refer. to the..relevant provisions of the 


.Act-which have a bearing on the argu- 


ments urged before us. Part VI of the 
Act is headed “Disputes regarding Elec- 


tions” and Chapter. II in that part deals 


with the presentation of election peti- 
tions. to the High Court, . Section 80 pro- 
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vides that no election shall be called in 
question except by [an election petition 
presented in accordance with the provi- 
sions of Part VI. | Section 80-A ‘lays 
down the forum which shall have juris- 
diction to try an election petition and 
the High Court is designated as such 
forum: ‘Then comes Section 81 which 
is a little important. It reads :— 

“81. Presentation jof petition :— 

(1) An election petition calling in ques- 
tion any election may be presented on 
one or more of the grounds specified in 
sub-section (1) of Section 100 and Sec- 
tion 101 to the High Court by any 
candidate at such election or any elector 
within forty-five days from, but not 
earlier than the date of election of the 
returned candidate, or if there are more 
than one returned candidate at the elec- 
tion and the dates of their election are 
different, the later of those two dates, 


Explanation :— In this sub-section, 
‘elector’ means a person who was en- 
titled ta vote at the election to which 
the election. petition relates whether he 
has voted at such election or not.” 

x x | x X 

(3) Every election petition shall. be 
accompanied by as many copies thereof 
as there are respondents mentioned in 
the petition, and every such copy shall 
be attested by the petitioner under his 
own signature to be} a true copy of the 
petition.” 


The election petition here was accom- 
panied by two copies thereof, though there 
was only one respondent mentioned in the 
election petition. There was admittedly 
compliance with the first part of sub-sec- 
tion (3) of section 81.- |The dispute between 
the parties was only as regards fulfilment 
of the last part of section 81, sub-section 
(3) which requires that every such copy 
shall be attested by ‘the petitioner under 
his own signature to be a true copy of 
the election petition, The argument of 
the respondent was, and that is the argu- 
ment which found favour with the High 
Court, that: neither of the two copies of 
the election petition filed by the appellant 
was attested by her hunder her own sig- 
nature to be a true copy of the election 
petition. There wasi undoubtedly signa- 
ture of the appellant at the foot of the 
copy of the affidavit ‘which was filed along 
with the election petition, but there ‘being 
no signature by way of attestation on the 





copy of the election: petition, there was 


non-compliance with! sub-sec. (3) of Sec- 
tion 81. We shall presently consider this 


argument, but in the meanwhile we may 


| 
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proceed with the summary of the relevant 
provisions of the Act. Section 82, which 
is the next section, lays down who, shall 
be parties to an election petition. 

We. need not refer to this section in 
detail since we are not concerned with 
it. Section 83 is, however, material and 
it provides what shall be the contents of 
an election petition. It reads :-— 

“83. Contents of petition :— 

(1) An election petition — 

{a) shall contain a concise statement 
of the material facts on which the peti- 
tioner relies; 

(b) shall set forth full particulars of 
any corrupt practice that the petitioner 
alleges, including as full a statement as 
Possible of the names: of the parties 
alleged to havé committed such corrupt 
practice and the date of the commission 
of each such practice; and 

(c) shall be signed by the petitioner 
and verified in the manner laid down in 
the Code of Civil Procedure, 1908 (5 of 
1908) for the verification of pleadings; 

Provided that where the petitioner 
alleges any corrupt practice, the petition 
shall also be accompanied by an affida- 
vit in the prescribed form in support 
of the allegation of such corrupt practice 
and the particulars thereof. 

(2) Any schedule or annexure to the 
petition shall also be signed by the 
petitioner and verified in the same man- 
ner as the petition.” 

It was in compliance with the provisa 
to Section 83, sub-section (1) that along- 
with the election petition an affidavit in 
the prescribed form was filed by the 


- appellant in support of the allegation of 


corrupt practice set out in the petition 
and the particulars of such corrupt 
practice. The two copies of the election 
petition filed by the appellant also carri- 
ed copies of this affidavit attached to 
them and the signature of the appel- 
lant appeared at the foot of each of the 
copies of the affidavit. Section 84 ïs not 
material and we may omit reference to 
it. 


3. The next chapter, ree is Chap- 
ter III, deals with the trial of the elec- 
tion petition, but here we are concern- 
ed only with sub-section (1) af Sec- 
tion 86, since it is under this provision 
that the election “petition of the appel- 
lant was dismissed by the High Court, 
Section . 86, sub-section : (1) reads as sa 
lows:—- | 

“86. Trial af election petitions : — 

(1) The High Court shall dismiss an 
election: petition which dees not. comply. 
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with the provisions of Section 81 or- Ec- 
‘Mon 82 or Section 117- 


” Explanation : + An order of the ‘Eich 
Court dismissing an election’ petion 
under this’ sub-section “shall be deermed 


to be an order made under, clause (a to. 


Section 98. aa 


There can.be no ‘doubt that if ine dician 
petition of the appellant did not comply 
With the last. part of, sub-section (3) of 
Section 81:: the High. Court was justmed 
in dismissing the election petition urder 
Section 86, sub-section (1): in fact it 
had no other option but. to-do so. fhe 


Question, therefore, is whether the ap- 


pellant failed ‘to. comply with the 7e- 
Quirement of -the last. part- of sub-~ec- 
fon: (3) of Becton: 8L a Sa 


Pd, There ‘were tw onies of of “the 
election petition’ filed. by the appelant 
and to each of these ‘two copies was 
attached a copy of the affidavit. Eeth 
these copies were ‘identical’ and -heace 
we may look ‘at either of them: for œn- 
sidering whether there was non-consli- 
,ance with the requirement of the ast 


| part of sub-section:~ (3): of--Section BÉ. 


: What that part requires. is:.that evry 
I eopy ‘of the election petition ‘filed by the 
petitioner .“‘shall be‘ attested by the peti- 
tioner under his own signature to b=a 
i true copy. of the petition.” Now, me 


‘thing is clear.-as.a’ result of the. decizion . 


‘of this Court in Ch. Subbarao v. M-mn- 
uber, Election ~- Tribunal, 
‘(1964) 6 SCR 213: (AIR 1964° SC 17), 
‘that it -is not necessary’ that there shculd 
be a statement in so many terms in the 
Copy of the “election petition’-that' fhe 
signature of ‘the petitioner has been rut 
by way of authenticating it to ‘be a fue 
copy and it is enough that’ the ` copy of 
the election. petition bears the signat_re 
of the petitioner,. because when the ‘peti- 
tioner‘ has put: his original: signature on 
the copy of the election petition, it zan 
only be for: the ‘purpose of attesting it 
as. a true copy. But, here in the pres=nt 
case, the ‘signature of the appellant - zp- 
peared only at-the foot of the copy of 
‘the affidavit and theré was no signature 
‘of the appellant at any place in the cesy 
.of the electian petition and ‘there’ xmas 
‘thus, according to the respondent ‘nsns 
‘compliance’ with ‘the “last part of stb- 
‘section (3) of ‘Section 81. The aprel- 
lant, however,- submitted ‘that the affi la- 
‘vit was a part ofthe election petit-on 
land: the copy ‘of the €élection — petitin, 
‘therefore, consisted of two parts, one `- 


ing copy of the election petition prozer . 
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` contents:'of an, election. petition: 
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if we may so call it; and the other- bea 
ing copy: of the affidavit. - The signatura 
of the-appellant::at- the: foot of the copy 
of the affidavit was, therefore; said the 
appellant, referable: not only to the -copy 
of.the’ affidavit. but. also: to the. copy of 


‘the election. petition , proper and hence 


the requirement of the. last part .of sub- 
section. (3), of Section 81 -was complied 
with by the appellant. These rival con- 
tentions raise an interesting. question of 
law depending. on the. interpretation of 
Section 81, _sub-section, (3) in the. light 
of B 83 and -Section 86,.sub-sec. (1). 
- . Now the. first question which . arises 


-is as to ‘what constitute an election petis] ` 


tion for the purpose . of Section SI.. sub- 
section (3). . ‘Ts, _it confined only to.. elec- 
tion petition proper or. does it, also . in- 
clude .a schedule or annexure - contem- 
plated in sub-section (2) of Section. 83 or 
a supporting , affidavit referred to in, ‘the 
proviso to Section , 83, sub-section (1)? 
To answer this.. question, we must, turn 
to Section 83 which deals with contents 
òf an election petition. Sub-section (1) 
of that section sets out what an, election 
petition shall contain and, provides, that 
it shall be. signed by the ‘petitioner and 
verified in the, -manner laid down in the 
Cede’ of- Civil. „Procedure “1908 for the 
verification of. pleadings. The proviso 
requires that where the petitioner alle- 
ges any corrupt. practice, .the election 
petition shall ‘also be accompanied by an 
affidavit in the prescribed, form in -sup- 
port of the ‘allegation of such corrupt 
and | the particulars thereof. 
The context. in. which the proviso. occurs 
clearly, ‘suggests that the affidavit is’ in- 
tended. to be. regarded . as . part..of the 
election petition. . ‘Otherwise, it need not 
have been introduced inva “section - deal- 
ing. with contents of an election’ petition 
nor figured as. a proviso to a. sub-sec-| 
tion which lays down what shall be thel 
Sub- 
section :(2). also. by analogy supports this 
inference. - It provides that any schedulé 
or annexure to an election ‘petition shall. 
be signed by the petitioner and verified 
in the ‘same manner as: an` eléction. peti- 
tion. -It is now established by the deci- 
sion of. this Court inSahodrabai Rai v. 
Ram Singh Aharwar; (1968) 3: SCR 13: 

(ATR 1968 SC 1079), that sub-section (2) 
applies only to a schedule or annexure 
whichis an integral-part-of the- election 
petition and not to a scliedule or -anne~" 
xure which is merely ‘evidence in ‘the 
case but- which is annexed to the” elec-: 
tion petition merely for the sake of'aäd-' 
ing strength to it. The: scope and ambit 


844-S.C; [Prs. 5-6) ` 


, of sub-section (2) was explained in the 
following words by Hidayatullah, J., 
speaking on behalf of the Court in 
Sahodrabai’s case (supra) at pages 19-20 
(of SCR): (at pp. 1082, 1083 of AIR): 
“We are quite clear that sub-section 
(2) of Section 83 has reference not to a 
document which is produced as evidence 
of the averments of the election petition 
but to averments of the election petition 
which are put, not in the election peti- 
tion but in the accompanying schedules 
or annexures. We cen give quite a num- 
ber of examples from which it would be 
apparent that many of the averments of 
the election petition are capable of be- 
ing put as schedules or annexures, For 
example, the details of the corrupt prac- 
tice there in the former days used to 
be set out separately in the schedules 
and which may, in some cases, be so 
done even after the amendment of the 
present law. Similarly, details of the 
avertments too compendious for being 
included in the election petition may be 
set ‘out in the schedules or annexures 
to the election petition. The law then 
requires that even though they are out- 
side the election petition, they must be 
signed and verified but such annexures 
or schedules are then treated as inte- 
grated with the election petition and 
copies of them must be served on the 
respondent if the requirement regarding 
service of the election petition is to be 
wholly complied with. But what we 
have said there does not apply to docu- 
ments which are merely evidence in the 
case but which for reason of clarity and 
to lend force to the petition are not kept 
back but produced or filed with the 
election petitions. They are in no sense 
an integral part of the averments of the 
petition but are only evidence of those 
averments and in: proof thereof.” 


It would,. therefore. be seen that if a 
schedule or annexure is an integral part 
jof the election petition, it must be sign- 
ed by the petitioner and verified, since 
it forms part of the election petition. 
The subject-matter of sub-section (2) is 
thus a schedule or annexure forming 
part of the election petition and hence 
it is placed in Section 83 which. deals 
with contents of an election petition. 
Similarly, and for the same reasons, 
the affidavit referred’ to in ‘the proviso 
ta Section 83 sub-section (1) also: forms 
part of the election petition. The elec- 


tion ‘petition is in’-truth and reality one ` 
one ` 
being. the. election” petition proper and the" 


document, consisting of two parts; 
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petitioner at any particular place in the’ 


_ Signature is immaterial so long as it 
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other being the affidavit referred to in 
the proviso to Section 83, sub-section (1). 
The copy of the election petition required, 
to be filed under the first part of sub- 
section (3) of Section 81, would, there- 
fore, on a fair reading of that provision 
along with Section 83, include a copy 
of the affidavit. That is why the appel- 
lant attached a copy of the affidavit to 
the copy of the election petition proper 
and filed the two as one single document 
along with the election petition. 


6. Now, it is true that no signature 
was appended by the appellant on the 
copy of the election petition proper and 
the signature was placed only at the 
foot of the copy. of the affidavit, but that, 
in our opinion, was sufficient compli- 
ance with the requirement of the last 
part of sub-section (3) of Section 81. 
The copy of the affidavit was, for rea- 
sons already discussed, part of the copy 
of the election petition and when the 
appellant put her signature at the foot 
of the copy of the affidavit, it was 
tantamount to appending signature on 
the copy of the election petition. The 
law does not require that the authenti-| 
cating signature must be made by the 


copy of the election ‘petition. It may 
be at the top of the copy or in the 
middle or at the end. The place of thei ; 


appears that it is intended to authenti- 
cate the copy. When original signature: 
is made by the petitioner on the copy} 
of the election petition, it can safely be 
presumed, as pointed out by this Court 
in Ch. Subbarao’s case AIR 1964 SC 
1027 (supra), that the signature is made 
by the petitioner by way of authenticat- . 
ing the document to be a true copy of 

the election petition. Now, here the 

appellant placed her signature in original 

at. the foot of the copy of the affidavit 
and the copy of the affidavit was part 
of a composite document, namely, copy 
of the election petition, and hence the 
signature of the appellant. must be re- 
garded as having been appended on the 
copy of the election petition. In fact, 
the copy of the affidavit constituted th 
end-portion of the copy of the election 
petition and the signature placed by the 
appellant at the foot of the copy of the 
affidavit was, therefore, clearly referable 
to: the entire copy preceding it and it 
authenticated the whole of the copy of}. 
the election petition to be a true copy.} 
We cannot, in the circumstances, accept 
‘the contention. of the respondent-that th 
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copy of the election petition was not 
attested by the appellant under her own 
signature to be a true copy of the peti- 
tion. The requirement of the last part 
of sub-section (3) of Section 81 was com- 
plied with by the appellant in as much 
as the copy of the election petition was 
authenticated to be a true copy by the 
appellant by placing her signature at the 
foot of the copy of the affidavit which 
formed part of the copy of the election 
petition. The High Court was clearly 
in error in dismissing the election peti- 
tion under sub-section: (1) of Section 86, 


7. We accordingly allow the appeal, 
set .aside the judgment and order of the 
High Court and remand the election 
petition to the High Court with a direc- 
tion to dispose it of on merits in accord- 
ance with law. The respondent will pay 
the costs of the appeal to the appellant. 


Appeal allowed, 


AIR 1978 SUPREME COURT 845 
7 (From: Patna)* 
R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 
` Badri Narain Prasad Choudhary and 
others, Appellants v, Nil Ratan Sarkar, 
Respondent. 
ia oN Appeal No. 2388 of 1968, D/- 10-3- 
a Partition Act (4 of 1893), Ss. 3 (4) 
& 2 — Applicability — Condition prece- 
derit for invoking S. 3 (1) — Request by 


shareholder for sale of property is sine . 


qua non for directing sale— Request held. 
lacking in the instant case — F, A. No. 
488 of 1961 D/- 20-3-1967 (Pat), Reversed. 


Sections 2 and 3 of the Act are inter- 
linked. A perusal of those provisions will 
show that the Court can exercise the 
power under S. 3, if (i) there is a request 
of any of such shareholders interested 
individually or collectively to the extent 
of one moiety or upwards, . for sale of 
the property and its distribution; and (i 
it reaches an opinion that by reason of 
the nature of the property.or the num- 
ber of. shareholders or some special cir- 


cumstances, a- division of the property 
cannot reasonably or conveniently be 
made, and that a sale of the property 


would 


*(First Appeal No. 488 ‘of 1961 D/- 20-3- 
1967 (Pat) ). 
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and distribution. of the proceeds 


- Badri. Narai: v. Nil Ratan 
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be more beneficial for all the share-hol- 
ders. Even when both these conditions - 
are satisfied, the Court has a discretion 
to direct or not to direct sale of the pro- 
perty and distribution of the proceeds. 
This is clear. from the word “may” used 
in S. 3. (Para 12) 

It will be seen from the above analysis 
that the request contemplated in No, (1) 
is a sine qua non for directing a sale be- 
cause such a request necessarily signifies 
his willingness to have his share conver- 
ted into money, so that the co-sharers 
may, by means of the procedure provi- 
ded in S. 3, buy them out. The request 
for sale envisaged by S. 2 must be one 
for public sale. If no such request has 
been made to the Court, S. 3 cannot be 
brought into operation. (Para 13) 

Held (after referring to the plaint and 
the written statement in the suit) that 
neither in substance nor in form any re- 
quest within the purview of S. 2 had been 
made by any of the parties (co-sharers). 
The condition precedent for invoking Sec- 
tion 3 (1). was consequently lacking. F. A. 


` No. 488 of 1961 D/- 20-3-1967 (Pat), Re- 


versed. (Para 18) 

Anno: AIR Manual (3rd. Edn.), Parti- 
tion Act, S. 2 N. 1; S. 3 N. 1. 

(B) Partition Act (4 of 1893), Ss. 2 & 
3 — Case not covered by Ss. 2 and 3 — 
Power of Court to partition property by 
equitable method not affected —- Pro- 
perty incapable of division in specie — 
Resort to process of owelty — F. A. No. 
483 of 1961 D/- 20-3-1967 (Pat), Reversed. 


In cases not covered by Ss, 2 and 3 of 
the Partition Act, the power of the Court 
to partition property by any equitable 
method is not affected by the said Act. 
AIR 1958 Andh Pra 647, Foll. 

(Paras 19, 20) 

Where the suit property isso small that. 
it cannot be conveniently partitioned by 
metes and bounds without destroying iis 
intrinsic worth, there is no alternative 
but to resort to the process called Owel- 
ty. according to which, the rights and in- 
terests of the parties in the property will 
be separated, only by allowing one of 
them to retain the whole of the suit pro- 
perty on payment of just compensation 
to the other. (Para 20) 


Where.the defendant was the smaller 
co-sharer holding 3/16 share and he. was 
using the property as a shop-cum-resi- 
dence, equity requires that he should be 
given a preferential right to retain the 
whole of the suit property on payment 


-of compensation being the « just- eġuiva--: 


| 


| 
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lent of the- value of the. plaintiffs’ 12/16 
share: to them. ! : (Para 21) 
Held that the valuation fixed by the 
High Court for the plaintiffs’ 13/16 ake 
was not: a fair compensation, (Case re- 
manded for the purpose.) F. A, No. 488 of 
1961. D/- 20- 3-1467 (Pat), Reversed. ` 
(Para 21) 
Anno: AIR. Manual ne Eda: Parti- 
tion. Act, S, 2 N. 


Cases, Referred: j Chronological Paras 
AIR 1958 Andh Pra 647 20 


“M/s. Tal Narain Sinha and F. S. Nari- 
man, Sr. Advocates, (M/s, S. C. Agarwala 
and Aruneshwar Gupta, Advocates, with 
them), for Appellants; Mr, A.-B. N. 
Sinha, Sr. Advocate (Mr. S. N. Prasad, 
Advocate with him) for Respondent. 


SARKARIA, J.: This appeal by special 
leave, is, directed against a judgment, 
dated March: 20, 1967, of the High Court 
of Judicature et Patna. It arises from 
these: circumstances : 





2. The defendant-respondent purchased 
3/16 share for Rs.) 2,250/- in the suit pre- 
“mises by a sale deed, dated March 25, 
1957, Before this gale, the respondent ' was 
already in occupation of the premises as 
a tenant paying a monthly: rent of 
Rs. 53/-, inclusivė of water-tax to the 
then. proprietor. ! 


3. The plainti#fs-appellants, ‘who, at the 
material. time, were members of a . joint 
Hindu. family governed. by 'Mitaksherà 
Law, purchased the remaining 13/16 share 
in the suit premises for Rs. 9,000/- by a 
sale deed, dated April 27, 1957. They al- 
ready owned and possessed a parcel of 
land adjacent to the suit premises and 
they intended to'opetiia market there 
after amalgamating the same with their 
-share in the suit.|/premises, They- asked 
the respondent fo partition and separate 
their share. The réspondent did-not agree, 
Therefore, on August 8, 1959, on the pre- 
ceding facts, the appellants instituted the 
suit No. 64 of 1959) for ‘partition of the 
suit property, in the Court of the Subor- 
‘dinate Judge, First Court, Patna. 


4. In the plaint, it was inter alia al- 
leged that the suit property was of 
very small dimensions, measuring .013 
acre only, and its ‘partition by metes and 
bounds was not’ feasible, The plaint also 
contained a proposal from the plaintiffs 
to purchase the defendant’s share in the 
‘suit premises at. a price which may be 
held reasonable::and proper by. the 
Court. f pest F $ 








w 
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5. The defendant resisted the suit. He 
pleaded that he was a: permanent tenant 
in the suit premises and- not -a tenant 
from month to month, that the plaintiffs 
had purchased only the right to. receive 
their. proportionate share of the monthly 
rent, to the extent of Rs. 39/-, but they 
were not entitled to claim partition. An 
alternative proposal was made that the 
defendant was willing to buy the share 
and rights of the plaintiffs on a valua- 
tion that may be fixed by the Court, 


6. The Subordinate Judge by his judg- 
ment, dated 14-8-1961, decreed the suit and 
in doing so, held that the defendant was 
not a permanent tenant but a tenant from 
month to month only; that the dimen- 
tions and the area of the suit premises 
being very small, it could not be con- 
veniently partitioned and therefore, it 
Was necessary to have recourse to S. 3 
(2) of the Partition Act, 1893. He fixed 
the valuation of the suit premises at 
Rs. 11,250/- and directed “that the suit 
premises being incapable of partition 
shall be put to sale between the plain~ 
tiffs‘and the ` defendant, and'the same 
shall be sold to- that party who offers to 
pay the highest ‘price. above the valua- 
tion made by me”, 


7. Accordingly, the suit property was 
repeatedly auctioned between the parties. 
The first was held in September 1963, 
the highest bid was offered by the plain- 
tiffs, The last auction was held in June 
1965, the highest bid being Rs. | 50,000/- 
offered by the plaintiffs. The defendant 
was given the option to purchase - the 
property at that price and deposit the 
sale money by July 19, 1965. The defen- 
dant failed to, do so.. The Court. there- 
upon ordered that. “the next highest bid 
of the plaintiffs to the extent of Rupees 
50,000/- is accepted.” 


‘8. Against the decree of the Trial 
Court, the defendant preferred an ap- 
peal to the High Court. The Division 
Bench who heard this appeal held that 


by making the averments in paragraphs 8 


and 10 (c) of the plaint, “the ‘plaintiffs 
have clearly made out a case to be dealt 
with under S. 2 of the Act”, and there- 
fore, equity had to be worked out be- 
tween the parties by allowing the defen- 
dant to purchase the share of the plain- 
tiffs under the provisions of S. 3 (1), read 
with S. 2 of the Act.. Taking Rs, 11.250 
as. the price of the whole’ property in 
suit—which was the valuation fixed by. tha 
Trial Court—the High Court worked ouf 
the value of the plaintiffs’ share. as 
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Rs. 9,000/-, and that of the: defendant’s 
share as Rs. 2,250/~ and further directed 
that the defendant be: -allowed to pur- 
chase the plaintifis’ share in the suit pro- 
perty, for Rs, 9,000/-. Accordingly, it ac- 
cepted the defendant’s appeal and dis- 
missed the cross-objections of the plain- 


tiffs. Hence, this appeal by the plaintiffs.. 


§. Mr. Lal Narain Sinha, learned coun- 
sel for the appellants, contends that the 
High Court was in error in holding that 
the plaintiffs-appellants had made any 
request such as is contemplated by Sec- 
tion 2 of the Partition Act, 1893, and 
therefore, it was necessary to have re- 
course to S, 3 of the Act. It is submitted 
that Ss. 2 and 3 of he Act did not apply 
to the case which had, in consequence, 
to be dealt with de hors the Act in ac- 
cordance with equitable principles, The 
High Court — proceeds the argument — 
has allowed the defendant-respondent to 
purchase the share of the plaintiffs in the 
suit property for’ Rs. 9,000/- only; while 
the current market value of his share 
would be more than 10 or 12 times of 
that figure, which was highly unjust and 
unfair to the appellants, 


10. As against this, it is urged on be- 
half of the respondent, that oncé it is 
held that the Act does not apply, the 
Court has no power to sell the property. 
It is pointed out that the High Court had 
given the respondent the first option to 
purchase the plaintiffs’ share in the pro- 
perty at the value of Rs. 9;000/- because 
the equity was entirely on the side of the 
respondent; that the plaintiffs were re- 
siding away from the property; they own- 
ed 5 or 6 houses in Patna, while the res- 
pondent and his widowed sister were re~ 
siding in the first floor of the suit pro- 
perty and the respondent was running a 
shop in the ground floor. It is further 
submitted that the value of the plain~ 
tiff’s 13/16 share fixed by the High Court 
was the price at which they had pur- 
chased it in 1957, and the suit for parti» 
tion was filed in 1959, that in these cir- 
cumstances the High Court was right in 
not taking into account any increase in 
its value subsequent to its purchase in 
1957. It is maintained that it would work 
hardship on the respondent who was a 
poor man, to fix the value of the plain- 
tiffs, share by auction between the parties, 


11. Before dealing with these rival 
contentions, it is necessary to ascertain 
whether the High Court was right in 
holding that the plaint contained a re~ 
quest suchasisreferred toinS, 2 of the 
Act, and therefcre, the Court had but to 
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accept “the prayer made by the defen- 
dant to buy the share and rights of the 
ae exactly in terms of S, 3 of the 

ct”, : ; 

12. Sections 2 and 3.of the Act are 
inter-linked. A perusal of Ss, 2 and 3 
will show that the Court can exercise 
the power under S. 3, if — 

(i) there is a request of any of such) 
share-holdergs interested individually or 
collectively to the extent of one moiety, 
or upwards, for sale of the property and 
its distribution; and 


(ii) it reaches an opinion that by a 
son of the nature of the property or the 
number of shareholders or some special 
circumstances, a division of the property 
cannot reasonably or conveniently be 
made, and that a sale of the ‘property 
and distribution of the -proceeds would 
be more beneficial for all the :share-hol- 
ders, 

Even when both these 
direct or not to direct sale of the pro- 
perty and distribution of the proceeds. ` 
This is clear from the word “may” used 

in this Section. 


13. It will be seen from ‘the “above 
analysis that the request contemplated 
in No. (i) is a sine qua non for directing 
a sale because such a request necessari- 
ly signifies his willingness to have his 
share converted into money, so that the 
co-sharers may, by means of the proce- 
dure provided in S. 3 buy them out, The 
request for sale envisaged by S. 2 must 
be one for public sale, If no such re~ 
quest has been made to the Court, S. 3 
cannot be brought -into operation, 


14. Now let us see whether the plaint 
contained any prayer which — ag the 
High Court has held — substantially 
amounted to a request for such sale under 
S. 2. The material part of the plaint reads 
as follows: : 

“8, That the premises in suit is very 
small in dimension, measuring .013 acre 
only, and if it considered by the court 
thet the separation of the defendant’s 
share in the said premises is not feasible, 
the plaintiffs beg to offer a price held to 
be reasonable and proper to the defen- 
dant for his share in the said ‘premises;”: 

15. Again, in Para 10 (c) it is prayed: 
“That in the alternative when division of 
premises in suit is considered not feasi~. 
ble, sale of the defendant’s share or of. 
the premises be directed and the same 
be sold to the plaintiffs for, reasonable, 


and proper price,” 


[Prs. 8-15] S. C. 847. 


i ‘conditions are © 
- satisfied, the Court has a discretion to; 


’ 
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16. By no stretch of language, the 
above extracts from the plaint, could be 
construed to contain a ‘request under S. 2 
that the suit property be publicly sold.and 


its sale proceeds distributed pro rata be- 


tween the parties. | 

17. Nor could, by any reckoning, the 
alternative proposal contained in the de- 
fendant’s writien statement, to the effect 
that he was prepared to buy out the 
plaintiffs’ share at a valuation that may 
be fixed by the Court, amount to a re- 
quest under S. 2, , 


18. In short neither in substance nor 
in form any request within the purview 
of S, 2 had been made by any of the par- 
ties (co-sharers). That condition precedent 
for invoking S. 3 (1) was lacking. 


19. Thus considered, it is clear that 
the provisions of Ss. 2 and’ 3 of the Par- 
tition Act are not applicable to the pecu- 
liar circumstances;of the case. At the 
same time, there is a concurrent finding 
of fact recorded by the courts below that 
the suit property is so small, that it can- 
mot be conveniently and reasonably’ par- 
titioned by metes! and bounds, without 
destroying its intrinsic worth. This find- 
ing is unassailable. In our opinion in such 
a situation, the Court can devise such 
other feasible mode for effecting parti- 
tion as may appear to it to be just and 
equitable in the! circumstances of the 
case. 


20. The suit property, being incapable 
of division in specie, there is no alterna- 
tive but to resort! to the process called 
owelty, according to which, the rights and 
interests of the parties in the property 
will be separated,! only by allowing one 
of them to retain! the whole of the suit 
property on payment of just compensa- 
tion to the other. |As rightly pointed out 
by K. Subba Rao, C. J. (speaking for a 
Division Bench of |Andhra High Court in 
AIR 1958 Anch Pra 647), in cases not 
covered by Ss. 2 and 3 of the Partition 
Act, the power of| the Court to partition 
property by any equiable method -is- not: 
affected by the said Act, 


21. Now in the! present case, the de- 
fendant is the smaller’ co-sharer and he 
is using the property as a shop-cum-resi- 
dence. Equity requires that, he ‘should be 
given a preferential right to retain. the 
whole of the suit | property on payment 
of compensation being the just equiva- 
lent of the value jof the plaintiffs’ share 
to them, The valuation of Rs. - 9,000/-. fix- 








Jed by the High- Court was certainly: not nés =a | 
plaintiffs’ 


a fair compensation for the 
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13/16 share. This was the price-at which 
the plaintiffs had purchased their shara. 
on April 27,-1957, But in 1958, more than 
one year before this suit, which was in- 
stituted in August, 1959, a plan or scheme 
for converting this locality into a market 
had been approved by the authorities. 
This must have led to an immediate 
spurt in the value of the land in the 
locality. In this connection it is pertinent 
to note that when in 1963, this property 
was, in execution of the decree of the 
trial court, put to auction, the highest 
bid fetched by it wag Rs. 50,000/-. It was 
therefore, highly unfair to the plaintiffs 
to fix the- value of their share at Rupees 
9,000/-, even on March 20, 1967 when the 
High Court’s judgment was pronounced. 
Although the value of the property could 


be fixed by auction between the two 


parties, we feel that this method would 
be unsatisfactory in this case as the plain- 
tiffs who own the major share and have 
unlimited resources, would outbid the de- 
fendant. In the; circumstances, we think 
that the more equitable method would be 
to take the value of the property as 
Rs. 50,000/- in 1963 and allow a reason- 
able increase for the rise in price since 
1963 to this date, taking into account the 
rise in price in the locality, and give the 
defendant the first option to retain the 
whole property on payment of 13/16 share 
of that valuation (including the increase} 
to the pleintiffs within a period of three 
months or such further period that may 
be granted by the Court of first instance, 
failing which the plaintiffs will be en- 
titled to be allotted and put in possession: 
of the whole of the suit oroperty, on’ 
payment to the defendant of 3/16 share 
of the value of the property determined 
by the Subordinate Judge, Patna, in the 
manner aforesaid, 


22. For the foregoing reasons, we al~ 
low this appeal and send the case back 
to the Subordinate Judge, Patna, with 
the direction that he should take such 
further evidence with regard to the in~ 
crease in the value of similar properties 
in the locality since 1963, as the parties 
may wish to produce, and then after hear 
ing the parties dispose of the case in con- 
formity with the observations made in 
this judgment. There shall be no order 


as to costs in this Court. 


Appeal allowad, 


s 
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AIR 1978 SUPREME COURT 849 
(From :— Patna)* 

N. L. UNTWALIA, P. S. KATLASAV 
AND V. D. TULZAPURKAR, JJ. 
M/s Rohtas Industries Ltd., Appellanz 
v. Ramlakhan Singh and others, Respon- 

dents. 

Civil Appeal No. 1821 (L) of 1977, DJ- 
"16-2-1978. 

(A) Factories Act (63 of 1958), Ss. 2(I} 
2(m), 2(k) —— Worker — Definition of — 
He must be a person employed in the 


premises or the precincts of the factory 
in view of cl. (1), cl, (m) and cl. (k). AIE 


1960 SC 569 Rel. on. (Para R 
Anno: AIR Manual (8rd Edn.), Facto- 
ries Act, S. 2 (1) N. 1; 2 (m), N. 5 and 


2 (k) N. 1. 


(B) Bihar Shops and Establishment= 
Act (8 of 1954), Ss, 2 (4), 26 (2) — Facto- 
ries Act (63 of 1948), S. 2 (1) — “Emplo- 
yee” and “Worker” — Definitions withix 
respective Acts — Person engaged im 
paper factory in receiving waste papes 
and rags ie, raw material — Is a “wor- 
ker” and not “employee” — His applica- 
tion under S. 26 (2) of Bihar Act — Nod 
maintainable — C.W.J.C. 650 of 1972 
D/- 19-8-1976 (Pat) Reversed. 


‘Only a person who is an employe= 
under S, 2 (4) of the Bihar Act (8 of 1954 
ean file an application under S. 26 (2) af 
that Act. Even persons employed in = 
factory are employees within the mean- 
ing of the Bihar Act. But two exception= 
have been carved out from the categor= 
of such persons, namely, (1) “who are nof 
workers within the meaning of the Fac 
tories Act”; such a worker does not com= 
within the inclusive definition of the term 
‘employee’; (2) who are not working iz 
managerial capacity. 

A person was employed in a paper fac- 
tory. He was engaged in supervising an= 
checking quality and weighment cœ 
waste papers and rags which are th= 
basic raw-materials for the manufacture 
of paper. He used to deal with receipts 
and maintain records of stocks and pass 
the bills of. the suppliers of the wast: 
paper and rags. He used to work in the 
precincts of the factory and in case C 
necessities had to work inside the factorr. 

Held that he was working in the fac 
tory premises or its precincts in connec- 
tion with the work of the “subject of the 


(C. W. J. C. No. 650 of 1973 D/- 19-8-1975 
(Pat.) ) 
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manufacturing process” namely, the raw- 
materials. Thus he was a factory worker 
within the meaning of cl, (1) of S. 2 of the 
Factories Act. Hence he was not an em- 
ployee within the meaning of the Bihar 
Act and the petition of complaint filed by 
him under S. 26 (2) of the Bihar Act was 
net maintainable. C, W. J.C. 650 of 1973, 
Dj- 19-8- 1976 (Pat) Reversed. (Paras 6, 7) 

Anno : AIR Manual (3rd Edn.), Fac- 


tories Aċt, S. 2 (D) N. 6, 
Cases Referred : Chronological Paras 
AIR 1960 SC 569 : (1960) 2 SCR 605 5, 7 


Mr, A. B. N. Sinha, Sr. Advocate, (M/s. 
B. P. Maheshwary & Suresh Sethi Ad- 
vocates with him) for Appellant. Mr. Lal 
Narain Sinha, Sr. Advocate (M/s P.P. 
Singh & H. S. Marwah, Advocates with 
him), for Respondent No. 1. (Appeal 
set down ex parte against - Respondents 
Nos. 2 & 3.) 


N. L. UNTWALIA, J.:— This is an 
appeal by special leave. Shri Ramlakhan 
Singh, respondent no, 1 (for brevity, 
hereinafter called the respondent) was an 
employee of M/s. Rohtas Industries Ltd., 
the appellant. The appellant runs a 
Paper Factory at Dalmianagar in the 
State of Bihar, wherein paper is manu-~ 
factured for -sale from raw-materials 
such as bamboo, cotton rags and waste 
paper etc. The respondent was appointed 
and employed in the Waste Paper Depart- 
ment of the Paper Factory and had been 
working as Sectional Officer in the said 
Department since 1964. The management 
received information from one of its 
dealers, M/s. G. D. Bansal of Gwalior, 
that the respondent was acting against 
the interest of the company and was 
divulging its secrets and confidential 
matters to outsiders for monetary consi- 
derations. Thereupon the management 
terminated the services of the respondent 
by a notice dated the 10th of June, 1970 
with immediate effect, and according to 
its case, it had offered one month’s wages 
ir lieu of notice. The respondent assailed 
the order of his termination by making a 
complaint in writing to the Labour Court, 
Patna under S. 26 (2) of the Bihar Shops 
and Establishments Act, 1953—hereinafter 
called the Bikar Act. His case was that he 
was. discharged from service without any 
rhyme and reason, no domestic enquiry 
was held to prove any charge against him, 
nor was he offered any wages in lieu of 
one month’s notice. The appellant con- 
tested the respondent’s petition of com- 
plaint on merits as well as on the techni- 


cal ground that it was not maintainable 
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under the Bihar Act inasmuch ag the ress» 
pondent was not an employee within the 
meaning of S, 2 (4) of the said Act. - 


2. The Labour Court tried the issue of 
maintainability of the petition of com- 
plaint as a preliminary issue and by its 
order dated the 29th May, 1972 held that 
the respondent was not a factory worker 
within the meaning ofS. 2(1) of the Fac- 
tories Act, 1948 and hence was an em- 
ployee within the meaning of the Bihar 
Act. The appellant moved the High Court 
by a writ petition against the said order 
of the Labour Court but wag asked to 
agitate this point after the final decision 
was made by that court. The Labour 
Court, on merits, decided the matter on 
the 28th of February, 1973 and allowed 
the petition of the respondent and order- 
ed his reinstatement with full back 
wages. The appellant challenged the 
orders of the Labour Court by a - fresh 
writ petition but the Patna High Court 
dismissed it. Hence this appeal. 


3. We need not discuss or decide the 
merits of the respective cases of the par- 
ties, as in our opinion, the application 
- filed by the respondent under S, 26 (2) of 
the Bihar Act was not maintainable. 

4. Only a person who is an employee 
under S. 2 (4) of the Bihar Act could file 
an application under S. 26 (2). If he was 
not such an employee, he had no right 
to file the complaint. S. 2 (4) reads as 
follows : vo 

* “Employee means a person wholly 
or partially employed for hire, wages in- 
cluding salary, reward, or commission in, 
and in connection with, any establish- 
ment and includes ‘apprentice’, but does 
not include a member of the employer's 
family, It also includgs persons employed 
in a factory who are/not workers within 
the meaning of the Factories Act, 1948 
(LXIII of 1948) and who are not working 
in managerial capacity, and for the pür- 
poses of any proceeding under this act, 
include an employee who has been. dis- 
missed, discharged or retrenched for any 
reason whatsoever.” . me 
Ona plain reading of the definition 
aforesaid, it follows that even persons 
employed in a factory by the inclusive 
clause in the second sentence of the defi- 
nition are employees within the meaning 
of the Bihar Act. But two exceptions have 
been carved out from the category of 
such persons, namely, (1) “who are not 
workers within the meaning of the Fac- 
tories Act”; such a worker does not come 
within the inclusive definition of the 
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term ‘employee’; (2) who are not working 
in ‘managerial capacity’. In other words, 
even a person employed in a factory and 
who is not a worker within the meaning 
of the Factories Act will not be an em- 
ployee under S. 2 (4) of the Bihar Act if 
he is working in a managerial capacity. It 
is not disputed that the second exception 
was not attracted in this case. The res-. 
pondent was not working in a managerial 
capacity. He was employed in the paper 
Factory. But the only question for deter- 
mination is whether he was a worker 
within the meaning of the Factories Act. 


5. For the purpose of deciding the 
point at issue, it is necessary to refer to 
certain provisions of the Factories Act as 
they stood at the relevant time before the 
Factories Amendment Act, 1976. The 
title and the preamble of the Act would 
show that this is an Act “to consolidate 
and amend the law regulating labour in 
factories.” Clause (1) of Section 2 runs as 
follows : a 

“ “worker” means a person employed, 
directly or through any agency, whether 
for wages or not, in any manufacturing 
process,.or in cleaning any part of the 
machinery or premises used for a manu- 
facturing process, or in any other kind of 
work incidental to, or connected with, the 
manufacturing process, or the subject of 
the manufacturing process.” 


The definition of “factory” given in clause 
(m) starts by saying that it “means any 
premises including the precincts thereof.” 
Manufacturing process has been defined 
in clause (k) to mean any process for— 
(i) making, altering, repairing, -orna- 
menting, finishing, packing, oiling, wash- 
ing, cleaning, breaking up, demolishing, 
or otherwise treating or adapting any 
article or substance with a view to its 
use, sale, transport, delivery or disposal, 
or 
Reading these provisions together, it is 
quite reasonable and legitimate to hold 
that-a person to be a worker within the 
meaning of the Factories-Act must be a 
person employed in the premises or the 


‘precincts of the factory. As held .by this 


court in the State of Uttar Pradesh v. 
M. P..Singh (1960) 2 SCR 605 :. (AIR 1960 
SC 569) field workers who .are employed 
in guiding, supervising and controlling the 
growth and supply of sugarcane to be 
used in the factory are. not employed 
either in the precincts of the factory 
or in the premises of the factory. Hence 
the provisions of the Factories Act do not 
apply to them. os a 
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6. According to the. finding of the 
Labour Court, the respondent was engag- 
ed in supervising and. checking . qualitz 
and weighment, of waste papers. and ragz 
which are the basie raw-materials for the 
manufacture. of Duplex ‘Board and Vulca- 
nised fibre, He used to deal with receipts 
and maintain records of stocks. He alse 


used to pass the bills of the suppliers of 
the waste paper and rags and used tx. 
check the quality of the supplies. The res-. 


pondent had admitted that he. used-t= 


work in the precincts of the factory anā 


in case of necessities had to work insid= 
the factory. He used to go to the pape 
sorting house when there were instruc 
tions. for it. But thinking that a checkinz 
of rags and their quality was not the maiz 
duty of the respondent, the court cam= 
to the conclusion that his work was nc- 
incidental to manufacturing process. Tha 


High Court thought that the Labour 


Court had found as a fact that the res- 


pondent was not concerned ` with the 


manufacturing, of paper either directly ct 
incidentally and hence he wag not a fac 
tory worker. In our opinion, the Judg- 
mets of the courts below in this regard 
cannot ‘be sustained. 


7. The sespondant was not . employed 
“in any manufacturing process or im 
cleaning any part of the machinery C 


premises. used. for a manufacturing prc~ 


cess.” But the, question for consideratiom 
ig whether he was , employed in “arr 
other kind of work incidental to, or cor. 
nected with, the manufacturing process 
or the subject of the manufacturing ae 
cess.” This Court .in State of U. P. 

M. P. Singh; AIR 1960 SC 569 (supra) did 
not decide as to what was the preciss 
meaning of the’ expression “subject of the 
manufacturing process” in §.2 clause M) 
of the Factories Act. We are called upen 
to decide this question in this appeal. 


Raw material used in the manufacturirg- 


process for producing paper and its vari- 
oùs products, undoubtedly, will be a 
“subject of the manufacturing process ° 
whatever else may or may not be such 


subject. If that be so, the respondent was. 


engaged in a work which was connected 
with the subject of the manufacturirz 
process. And as we see the evidence dis- 
cussed in the order of the Labour Court, 
there cannot be: any doubt that he was 
working in the factory -premises or is 
precincts in connection with the work af 
the subject of the manufacturing proces 
namely, the raw-materials, In our judg 
ment, therefore, he was a factory worker 
within the meaning of clause (1) of S. 2 
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of the: Factories. Act, 1948. Herice he was 
not an employee within the meaning of 
the Bihar Act. and the petition of com- 
plaint filed by him under S: 26.(2) was not 
maintainable, 


8. We accordingly -allow this appeal, 
set aside the judgment and order of the 
High Court as also those of the Labour 
Coùrt and dismiss the petition of com- 
plaint filed by the. respondent. As’ per 
the order of this court made earlier the 
appellant must pay the ‘cost in this ap- 
peal to Respondent No. 1. 


9. Before we part with this case, we 
would like to -put on record that 
Mr. A. B. N. Sinha appearing for the 
appellant. management assured us that 
whatever money has been paid to the 
respondent in lieu of -wages so far 
pursuant to the interim order of the High 
Court or ofthis Court will not be claimed 
back from him. We think’ that the 
amount so paid should furnish a sufficient 
compensation to the respondent for losing 
his service. ' 

Appeal allowed. 
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(A) Constitution of India, Art. 226 
— Order by statutory authority — 
Validity of — How to be judged, 


When a. statutory functionary makes 


an order based. on certain. grounds, 
its validity must be judged - by | the 
reasons so-mentioned and cannot be 


supplemented by fresh reasons in. the 

shape of affidavit or otherwise. Other- 

wise, an order bad in ‘the beginning 
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may, by the time lit comes to court on 
account of a challenge, get validated 
by additional grounds later brought 
out. AIR 1952 sc 16, Rel. on. 
| (Para 8) 
Anno: AIR TAM Const of India, 
Art, 226, Note 184. 


(B) Constitution | of India, Art. 324 
— Amplitude of powers and width of 


functions to be exercised by Election 
Commission under) Art. 324 — Power 
to cancel poll in (the entire constitu- 
ency — Election Commission has such 
power under Art. |324. 

Functions as referred to in Article 


324 (6) include powers as well as du- 
ties. It is incomprehensible that a 
person or body can discharge any 
functions without | exercising powers. 
Powers and duties are integrated with 


function. The Chief Election Com- 
missioner has to pass appropriate 
orders on receipt of reports from the 


returning officer with regard to any 
situation arising in the course of an 
election and power cannot be denied 
to him to pass | appropriate orders. 
Moreover, the power has to be exer- 
cised with promptitude. Whether an 
order passed is wrong, arbitrary or is 
otherwise invalid, relates to the mode 
of exercising the power and does not 
touch upon the existence of the power 
in him if it is there either under the 
Representation of the People Act or 
the rules made in; that behalf, or un- 
der Art. 324 (1). | The Commission is 
entitled to exercise certain powers un- 
der Art. 324 itself| on its own right, in 
an area not covered by Representation 
of the People Acts and the rules. 








It is clear even, from Sec, 58 and 
Section 64A of the Representation of 
the People Act (1951) that the legisla- 
ture envisaged the necessity for the 
cancellation of poll and ordering of 
repoll in particular polling stations 
where situation may warrant such a 
course. When provision is made in the 
Act to deal with situations arising in 
a particular polling station, it cannot 
be said that if a general situation arises 
whereby numerous/polling stations may 
witness serious mal-practices affecting 

7 electoral process, 


the purity of the 
that power can be! denied to the Elec- 
take an appro- 


tion Commission to 
priate decision. The fact that a par- 
ticular Chief - Election Commissioner 


i 
l 
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may take certain decisions unlawfully, 
arbitrarily or with ulterior motive or 
in mala fide exercise of power, is not 
the test in such a case. The questicn 
always relates to the existence of 
power and not the mode of exercise 
of power. Although Sec. 58 and Sec- 
tion 644 mention “a polling station” 
or “a place fixed for the poll” it may, 
where necessary, embrace multiple 
polling stations. It is true that in exer- 
cise of powers under Art. $24 (1) the 
Election Commission cannot do some- 
thing impinging upon the power of the 
President in making the notificaticn 
under Sec. 14 of the Representation of 
the People Act. But after the notifi- 
cation has been issued by the Presi- 
dent, the entire electoral process is in 
the charge of the Election Commis- 
sion and the Commission is exclusive- 
ly responsible for the conduct of the 
election without reference to any out- 
side agency. There is no limitation in 
Art. 324 (1) from which it can be held 
that where the law made under Arti- 
cle 327 or the relevant rules made 
thereunder do not provide for the 
mechanism of dealing with a certain 
extraordinary situation, the hands of 
the Election Commission are tied and 
it cannot independently decide for it- 
self what to do in a matter relating to 
an election. The Election Commission 
is competent in an appropriate case 
to order re-poll of an entire constitu- 
ency where necessary. It will be an 
exercise of power within the ambit of 
its functions under Art. 324. 
(Paras 91, 112, 114, 115, 117, 119) 
Anno: AIR Comm. Constitution of 
India, Art. 324, Notes 1, 3. 
(C) Constitution of India, Arts. 324 
(1), 329 (b), 226 — Election — Mean- 


ing of — Order for fresh poll — 
Whether can be said to be during 
course of election — Writ petition 


challenging cancellation integrated with 
re-poll whether barred under Article 
329 (b). 

Election covers the entire process 
from the issue of the notification un- 
der Section 14 of the Representation 
of the People Act to the declaration 
of the result under Sec. 66 of the Act. 
When a poll that has already taken 
place has been cancelled and a fresh 
poll has been ordered, the order there- 
for, with the amended date, is pass- 
ed as an integral part of the electoral 
process. When the Election Commis- 
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sion amended its notification and ex- 
tended the time for completion of th- 
election by ordering a fresh poll, it is 
an order during the course of tha 
process of ‘election’. Even if it is 2 
wrong order it does not cease to be 
an order passed by a competent autho- 
rity charged with the conduct of elec- 
tions with the aim and object of com- 
pleting the elections. Although that = 
not always decisive, where the ine- 
pugned order has been passed in th= 
exercise of power under Art. 324 (Z 
of the Constitution and Sec. 153 Cc 
the Representation of the People Ac 
such an order, relating, as it does, © 
election cannot be questioned excer- 
by an election petition under the Ac 
If during the process of election, at =. 
intermediate or final stage, the entime 
poll has been wrongly cancelled and a 
fresh poll has been wrongly ordered 
that is a matter which may be ag- 
tated after declaration of the result ca 
the basis of the fresh poll, by quse- 
tioning the election in the appropria 
forum by means of an election pet- 
tion in accordance with law. The pet- 
tioner, then, will have a remedy 9 
question every step in the electoral 
process and every order that has bees 
passed in the process of the electicn 
including the countermanding of th2 
earlier poll. (Paras 121, 12%) 


The catch-all jurisdiction under Arfi- 
cle 226 cannot consider the correc- 
ness, legality or otherwise of ta 
direction for cancellation integrat--4 
with re-poll. For, the prima fada 
purpose of such a re-poll is to w= 
store a detailed poll process and 2 
complete it through the  salvationa-y 
effort of a re-poll. A writ petiti<a 
challenging the cancellation coupl=i 
with re-poll amounts to calling 3 
question a step in ‘election’ and š 
therefore barred by Art. 329 (b). 

(Paras 31, 32, S) 


Anno: AIR Comm. Const of Inda, 
Art. 226, Note; 26; Art. 324 Note I; 
Art. 329, Note 2. 

(D) Representation of the Peopie 
Act (1951), Ss. 100 (1) (d) (iv), 80 
Non-compliance with provisions of toe 
Constitution — What constitutes 


Order under Art. 324 of the Constit- 
tion — Illegality in exercise of tre 
power — Remedy. (Constitution af 


India, Arts. 329 (b), 226). 
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Where the Election Commission has 
passed an order professedly under 
Art. 324 of the Constitution and Sec- 
tion 153 of the Representation of the 
People Act 1951 and the order is with- 
in the scope and ambit of Art. 324 of 
the Constitution, if there is any ille- 
gality in the exercise of the power 
under Art. 324 or under any provi- 
sion of the Act, Sec. 100 (1) (d) (iv) 
will be attracted to it. If exercise of a 
power is competent either under the 
provisions of the Constitution or un- 
der any other provision of law, any 
infirmity in the exercise of that power 
is, in truth and substance, on account 
of non-compliance with the provisions 
of law, since law demands of exercise 
of power by its repository, as ina 
faithful trust, in a proper, regular, fair 
and reasonable manner. Art. 329 (b) of 
the Constitution rules out the maintain- 
ability of the writ application in such 
a case. An election can be challenged 
only under the provisions of the Act. 
All the substantial reliefs which the 
party seeks in the writ application, in- 
cluding the declaration of the elec- 
tion to be void and the declaration of 
the party to be duly elected, can be 
claimed in the election petition. It will 
be within the power of the High 
Court, as the election court, to give 
all appropriate reliefs to do complete 
justice between the parties. In doing 
so it will be open to the High Court 
to pass any ancillary or consequential 
order to enable it to grant the neces- 
sary relief provided under the Act. 
The writ application is therefore bar- 
red under Art, 329 (b) of the Consti- 
tution. AIR 1954 SC 520, Rel. on. 

(Paras 124, 125) 

Anno: AIR Manual Representation of 
the People Act, S. 80 Note 1, S. 100 
Note 5; AIR Comm. Const of India, 
Art. 329 Note 2; Art. 226, N. 26. 

(Œ) Constitution of India, Arts. 324 
(1), 226 — Cancellation of poll —Obliga- 
tion to act in accordance with natural 
justice on part of Election Commission. 

Per Beg C, J. and Bhagwati and 
Krishna Iyer JJ.:— Fair hearing is a 
postulate of decision-making cancelling 
a poll, although fair abridgment of — 
that process is permissible. It can be 
fair without the rules of evidence or 
form of trial. It cannot be fair if 
apprising the affected and appraising 
the representations is absent. The 
philosophy behind natural justice is 
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in one sense, participatory justice in 
the ‘process of democratic rule of law. 
The silence of a statute has no exclu- 
sionary effect except where it flows 
from necessary implication. Art, 324 
vests a-wide power and where some 
direct consequence on candidates em- 
anates from its exercise one must 
read this functional obligation. 
(Paras 75, 76, 91) 
Anno: AIR Comm. Const. of India, 
Art. 226 Note 59; Art. 324 Notes 1, 3, 


(F) Representation of the People Act 
(1951), S. 98 — Powers of Election 
Tribunal. 


The conspectus of provisions bearing 
on the subject of elections clearly ex- 
presses the rule that there is a remedy 
for every wrong done during the elec- 
tion in progress although it is post- 
poned to the post election stage and 
procedure as predicated in Art. 329 (b) 
of the Constitution and the 1951 Act. 
The Election Tribunal has, under the 
various provisions of the Act, large 
enough powers to give relief to an in- 
jured candidate if ‘he makes outa 
case and such processual amplitude of 
power extends to directions to the 
Election Commission or other appro- 
priate agency to hold a poll, to bring 
up the ballots or do other thing neces- 
sary for fulfilment of the jurisdiction 
to undo illegality and injustice and 
do complete justice within the para- 
meters set by the existing law. 

(Para 91) 


Anno: AIR Man. - Representation of 
the People Act, S. 98 Note 1. 
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The following Judgment of Beg C. $, 
and P. N. Bhagwati and V. R, Krishn= 
Iyer, JJ. was delivered by. 


KRISHNA IVER, J.:— ` What’ troubles 
us in this appeal, coming before = 
Bench of 5 Judges on a reference un- 
der Art. 145 (8) of the Constitution, 
is ‘not the profusion of. controversi 
facts nor ‘the thorny’ bunch of lesse 
law, but the ‘possible confusion abot 
a few constitutional fundamentals, fine 


administrative norms and jurisdic- 
tional limitations bearing upon elec- 
tions. What are those fundamenta_3 


and limitations? We will state them, 
after mentioning’ briefly what the’ wri 
petition, from which this appeal, kg 
special leave, has arisen, is about. 
The basics 

2. Every significant case has an ur- 
written legend and indelible lessoz 
This appeal is no exception, whatever 
its formal result. The message, . as 
we will see at the end of the dec= 


sion, relates to the pervasive. phile- 
sophy of democratie elections whia 
Sir Winston Churchill vivified = 


matchless words: 


“At the bottom of all tributes ` pad 
. to democracy is the little man, walk- 
ing into a little booth, with a litle 
pencil, making a little cross on a 
little bit of paper — no amount of 
rhetoric or voluminous discussion can 
possibly ‘diminish the. overwhelming 
importance of the point, H 
If we may add, the little, large Indica 
shall not be hijacked from the cour= 
of free and fair elections by mob 
muscle methods, or subtle perversiea 
of discretion by .men bisa 2 
little, brief authority’. For ‘be | 
ever so high, the law is above gow. 


- 3: The moral may- be “stated , wih 
telling terseness in the words of WŁ- 
liam Pitt:. ‘Where laws end, tyranny 
begins’. Embracing both these maz- 
dates and emphasizing their combined 
effect is-the elemental law .and politics 
of Power- best ce tate by Salem 
Disraeli: . . : 

“I repeat ...... that all "power isa 
trust — that we are accountable Er 
its exercise — that, -from . the peọge 
and for the ‘people, all Springs, | “and 
‘all must” exist.” ` aa 
5 - (Vivian Grey, BK. VI. Ch. 7) 
“Aside- from these is yet another, bear- 
ing. on the play‘ of natural justice, =s 
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. with en. route, and the- returning,- 


[Prs 1-4]. 


nuances, non-applications, contours,, 
lour and ` content. Natural justice is: 
no mystic testament. of judge-made 
juristics but the -pragmatic, yet prin- 
cipled, requirement of fairplay in. ac- 
tion as the norm of. a civilised justice- 
system and. minimum of good govern- 
ment — crystallised clearly in our 
jurisprudence by a catena of cases 
here and elsewhere. 

The conspectus. of facts. 
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4. The historic elections. to Parlia- 
ment, recently held across the coun- 
try, included. a constituency in. Punjab 
called 13-Ferozepore parliamentary con- 
stituency. It consisted of nine assemb- 
ly segments and the polling, took. place 
on March 16, 1977, According, to the 
calendar notified by the Election. Com- 
mission, the counting, took place in 
respect. of five assembly segments on 
March 20, 1977 and. the - remaining 
four on the next day. The appellant 
and the third respondent were. the 
principal contestants. It is stated by 
the appellant that when counting in 
all the assembly segments. was. com- 
pleted. at. the respective segment. head- 
quarters,. copies of the results. were 
given to the candidates: and the. local 
tally telephonically -communicated: to 
the returning, officer . (respondent. 2} 
According to the scheme the. postal 
ballots .are. to arrive .at. the returning 
officer’s headquarters) at: Ferozepore 
where they are ta be counted. The 
fmal tally is made when . the ballot 
boxes and the returns. duly reach the 
Ferozepore headquarters from the vari- 
ous segment headquarters. The. poll 
proceeded. as ordained, almost: to the 
very last. stages, but the completion of 
the counting at. the constituency head- 
quarters in Ferozepore .was aborted at 
the final hour as- the postal ballots 
were being counted — thanks: to mob 


violence -allegedly mobilised at the in- 


stance of- the, third, respondent. The 
appellant’s -version is; that he: had. all 
but- won on ‘the total, count. by a mar- 
gin of -nearly 2000 votes. when the 
panicked - opposite: party havocked. and 
halted, the - consummation. by muscle 
tactics. The postal - ballot. papers. were 
destroyed.. The ballot. boxes , from the 
Fazilka . segment. were also. done away 
of- 
ficer was. terrified. in. to.- postponing, the 
declaration of the result. Om. account 
of an earlier complaint. that the re- 


co~ 
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turning officer was a relation of the 
appellant, the Election Commission 
(hereinafter referred to as Commis- 
sion) had deputed an officer of the 
Commission — Shri IKK Menon — as 
observer of the poll process in the 
constituency. He was present as the 
returning officer started the last stage 
operations on March 2ist, from 3 
p.m. onwards. Thus the returning of- 
ficer had the company of the observer 
with him during | the crucial stages 
and controversial eruptions in the 
afternoon of March 21. Shortly after 
sunset, presumably, the returning offi- 
cer who under compulsion had post- 
poned the concluding part of the elec- 
tion, reported the happenings by wire- 
less message to the Election Commis- 
sion. The observer, also reached Delhi 
and gave a written account and per- 
haps an oral narration of the untoward 
events which marred what would 
otherwise have been a smooth finish 
to the election. | 


5. Disturbed by the disruption of 
the declaratory part of the election, 
the appellant, along with a former 
Minister of the State, met the Chief 
Election Commissioner (i.e. the Com- 
mission) at about 10.30 A.M, on 
March 22nd, with the request that he 
should direct the returning officer to 
declare the result of the election. Later 
in the day, the Commission issued an 
order which has been characterised by 
the appellant as a lawless and prece- 
dentiess cancellation of the whole 
poll, acting by hasty hunch and with- 
out rational appraisal of facts. By 
the 22nd of March, when the Election 
Commission made the impugned order, 
the bulk of the electoral results in 
the country had beamed in. The grava- 
men of the grievance of the appel- 
lant is that while he had, in all pro- 
bability, won the poll, he had been 
deprived of this valuable and hard- 
won victory by the arbitrary action of 
the Commission going contrary to fair- 
play and in negation of the basic 
canons of natural .justice. Of course, 
the Commission did not stop with the 
cancellation but followed it up a few 
days later with a direction to hold a 
fresh noll for the! whole constituency, 
involving all the nine segments, al- 
though there were, no complaints about 
the polling in any of the constituen- 
cies and the ballot papers of eight 
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intact 
only 


constituencies were available 

with the returning officer and 
Fazilka segment ballot papers were 
destroyed or damaged on the way, 
(plus the postal ballots). It must also 
be mentioned here that a demand was 
made, according to the version of the 
third respondent, for recount in one 
segment which was, unreasonably, turn- 
ed down. The observer, in his re- 
port to the Election Commission, also 
mentioned that in two polling sta- 
tions divergent practices were adopted 
in regard to testing valid and invald 
votes. To be more precise, Shri IKK 
Menon mentioned in his report that at 
polling station No. 8, the presiding of- 
ficer’s seal on the tag as well as the 
paper seal of one box was broken. 
But the ballot papers contained in 
that box were below 300 and would 


not have affected the result in the 
normal course. In another case in 
Jalalabad assembly segment, the as- 


sistant returning officer had rejected a 
number of ballot papers of a polling 
station on the score that they were 
not signed by the presiding officer, In 
yet another case it was reported that 
the ballot papers were neither signed 
nor stamped but were accepted by 
the assistant returning officer as 
valid, although the factum was not 
verified by Shri Menon with the assis- 
tant returning officer. Shri Menon, in 


his report, seems to have broadly 
authenticated the story of the mob 
creating a tense situation leading to 


the military being summoned. Accord- 
ing to him only the ballot papers of 
Fazilka assembly segment were des- 
troyed, not of the other segments. 
Even regarding Fazilka, the result- 
sheet had arrived. So far as Zira as- 
sembly segment was concerned, some 
documents (not the ballot: papers) had 
been snatched away by hooligans. The 
observer had asked the returning of- 
ficer to send a detailed report over 
and above the wireless message. That 
report, dated March 21, reached the 
Commission on March 23, but, with- 
out waiting for the report — we need 
not probe the reasons for the hurry— 
the Commission issued the order can- 
celling the poll. The Chief Election 
Commissioner has filed a laconic affi- 
davit leaving to the Secretary of the 
Commission to go into the details of 
the facts, although the Chief Election 
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Commissioner must himself have had 
them within his personal ken. TEs 
aspect also need not be examined 2y 
us and indeed cannot be, for reasa-s 
which we will presently set out, 


6. Be that as it may, the Ch=f 
Election Commissioner admitted in Es 
affidavit that the appellant met him in 
his office on the morning of Marh 
22, 1977 with the request that the r=- 
turning officer be directed to decile 
the result. He agreed to consider sad 
told him off, and eventually passed an 
order as mentioned above. The than 
Chief Election Commissioner has mez- 
tioned in his affidavit that the obser- 
ver Shri Menon had apprised him >f 
tthe various incidents and devel- 
ments regarding the counting of vo&s 
in the constituency’ and also had sw- 


mitted a written report. He has ako 
admitted the receipt of the wireles 
message of the returning officer. He 


concludes his affidavit: ‘that after tæt- 
ing all these circumstances and infa- 
mation including the oral represent=- 
tion of the Ist petitioner into accou-t 
on 22nd March, 1977 itself I passed 
the order cancelling the poll in te 
said parliamentary constituency. In my 
view this was the only proper course 
to adopt in the circumstances of tæ 
ease and with a view to ensuring fer 
and free elections, particularly wh-n 
even a recount had been rendered ir» 
possible by reason of the destructi«n 
of ballot papers.’ The order of taa 
Election Commission, resulting in te 
demolition of the poll already heE, 
may be read at this stage: 


“ELECTION COMMISSION OF INDI 
New Delhi 7 
Dated: 22 March, 1977 

_, Chaitra 1, 1899 (SAKa) 


NOTIFICATION 


S. O. Whereas the Election Cor- 
mission has received, reports from tre 
Returning Officer of- 13-Ferozepose 
Parliamentary Constituency that tre 
counting on 21 March, 1977 -was ` ser- 
ously disturbed ` by.: violence; that tr= 
ballot papers of some of the assembl> 
segments of the parliamentary cor- 
stituency have been destroyed by vi 
lence: that as .a consequence it is nal 
possible to complete the ~ counting- cœ 
the. votes- in the constituency and: -the 
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declaration of the result cannot be 
made with any degree of certainty; _ 

And whereas the Commission is 
satisfied that taking all circumstances 
into account, the poll in the constitu- 
ency has been vitiated to such an ex- 
tent as to affect the result of the elec- 
tion; ; 

Now, therefore, the Commission, in 
exercise of the powers vested in it un- 
der Art. 324 of the Constitution, Sec- 
tion 153 of the Representation of the 
People Act, 1951 and all other powers 
enabling it so to do, cancels the poll 
already taken in the constituency and 
extends the time for the completion of 
the election up to 30 April, 1977 by 
amending its notification No. 464/77 
dated 25 February, 1977 in respect of 
the above election as follows:— 

In clause (d) of item (i) of the said 
notification relating to the. completion 
of election— 

(a) in the existing item (i), after the 
words “State of Jammu and Kashmir”, 
the. words “and 13-Firozepur parila- 
mentary constituency in the State of, 
Punjab” shall be inserted: and 

(b) The existing item (ii) shall be 
renumbered as item (iii), and before 
the item (iii) as so renumbered, the 
following item shall be inserted, name- 
ly:— . 

“dii) 30 April 1977 (Saturday) as 
the date before which the election 
shall be completed in "13-Firozepur 
parliamentary constituency in the State 
of Punjab.” [464/77] ` T i 

; By order 
Sd/- A. N. Sen; 
Secretary. 
The Commission declined to recons 
sider his decision’ when the appellant 
pleaded for it. Shocked by the liquida- 
tion of the: entire poll, the latter 
moved the High Court under -Article 
226 and sought to void the order as 
without jurisdiction and “otherwise arbi- 
trary and violative of any ‘vestige of 
fairness. He was met by the objection, 
successfully, urged by the. respondents 
l and 3, that the High Court had no 
jurisdiction in view of. Art. 329 (b) of 
the Constitution and the Commission 
had acted ~~ within ‘its wide power un- 
der Art. 324 and fairly. Holding :that 
it had no jurisdiction to entertain the 
writ ‘petition, the High Court never- 
theless proceeded to enter’ verdicts . on 
the merits of all’.the' issues virtually 
exercising:-even. the entire“ jurisdiction 
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which exclusively belonged to the 
Election Tribunal.; The doubly damni- 
fied appellant has 
Court in appeal by 


7. Meanwhils, {pursuant to the 
Commission’s direction a re-poll was 
held. Allthougn the appellant’s name 
lingered on the; ballot he did not 
participate in the re-poll and respon- 
dent 3 won by; an easy plurality 
although numerically those who voted 


special leave. 


were less then half of the previous 
poll. Of course, if the Commission’s 
order for re-poll fails in law, the 


second electoral exercise has to ba 
dismissed as a stultifying futility. Two 
things fall to be ; mentioned at this 
stage, but, in passing, it may be stated 
that the third respondent had com- 
plained to the Chief Election Commis- 
sioner that the | assistant returning 
officer of Fazilka segment had deciin- 
ed the request for recount unreason- 
ably and that an’ order for re-poll 
of the Fazilka assembly part should 
be made ‘after giving personal hearing’. 
Meanwhile, runs! the request of the 
third respondent: tdirect the returning 
officer to withhold declaration of 
result of 13 Ferozepore Parliament 
constituency’, We do not stop to meke 
` inference from this document but re- 
fer to it as a material factor which 
may be considered by the tribunal 
which eventually ‚has to decide the 
factual controversy, 

8 The second; equally relevant 
matter is that when a statutory func- 
tionary makes an order based on 
certain grounds, its validity must be 
judged by the reasons so mentioned 
and cannot be supplemented by fresh 
reasons in the shape of affidavit or 
otherwise. Otherwise, an order bad 
in the beginning. may, by the time 
it comes to court on account of-a chal- 
lenge, get validated by additional 
grounds later brought out. We may 
here draw attention to the observa- 
tions of Bose J. in Gordhandas Bhanji 
(AIR 1952 SC 16): (at p. 18): 


“Public. orders ! publicly made, in 
exersise of a statutory authority can- 
not be construed in the- light of ex- 
planations stbsequently given by the 
officer making the order- of what he 
meant, or of what was in his mind, or 
what he intended to do. Public orders 
made by public authorities. are meant 
to have public effect and are intended 


| 


come up to this 


ALR, 


to affect the acting and conduct of 
those to whom they are addressed and 
must be construed objectively with 
reference to the language used in the 
order itself”. 

Orders are not like old wine becom- 
ing better as they grow older. 

A Caveat. 

9. We must, in limine, state that 
anticipating our decision on the blan- 
ket ban on litigative interference dur- 
ing the process of the election clamp- 
ed down by Art. 329 (b) of the Consti- 
tution—we do not propose to enquire 
into or pronounce upon the factual 
complex or the lesser legal tangles, but 
only narrate the necessary  circum- 
stances of the case to get ahang ofthe 
major issues which we intend adjudi- 
cating. Moreover, the scope of any 
factual investigation in the event cf 
controversion in any petition under 
Art. 226 is ordinarily limited and we 
have before us an appeal from the 
High Court dismissing a petition under 
Art. 226 on the score that such a pro~ 
ceeding is constitutionally out cf 
bounds for any court, having regard 
to the mandatory embargo in Art. 329 
(b). We should not, except in excep- 
tional circumstances, breach the recog- 
nised, though not inflexible boundaries 
of Article 226 sitting in appeal even 
assuming the maintamability of such 
a petition. Indeed, we should . have 
expected the High Court to have con- 


sidered the basic jurisdictional issue 
first, and not last as it did, and 
avoided sallying forth into a discus-— 


sion and decision on the merits, self- 
contradicting its own holding that iť 
had no jurisdiction even to entertain 
the petition, The learned Judges ob= 
served: 

“It is true that the submission ať 
sérial No. 3 above in fact relates to 
the preliminary objection urged on 
behalf of respondents 1 and 3 and 
should normally have been dealt with 
first but since the contentions of the 
parties on submission No. 1 are inter- 
mixed with the interpretation of Arti- 
ele 329 (b) of the Constitution, we 
thought it proper to -deal with them 
in the order in which they have been 
made.” : ; 
This is hardly a. convincing alib? for 
the extensive per in curiam examina- 


tion of facts and law gratuitously 
made. by the Division: Bench’ of? the 
High Court, thereby generating ap- 
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prehensions in the appellant’s mind 
that not only is his petition not mair- 
tainable but he has been damned by 
damaging findings on the merits. We 
make it unmistakably plain that tke 
election court hearing the dispute ca 
the same subject under S. 98 of tka 
R. P. Act, 1951 (for short, the Act) 
shall not be moved by expressions of 
opinion on the merits made by tə 
Delhi High Court while dismissing t> 
writ petition. An obiter binds none, net 
even the author, and obliteration af 
findings rendered in  supererogaticm 
must alley the appellants apprehen~- 
sions. This Court is in a better posi- 


tion than the High Court, being com- 


petent, under. certain - circumstances, 
to declare the law by virtue of is 
position under Article 141... But, aie 
sent such authority or duty, the Higa 
Court should have’ abstained fron 
its generosity. Lest there should $ 
any confusion about possible  slanis 
inferred from our synoptic statement, 
we ciarify that nothing projected 1 
this judgment is intended to be = 
_ expression of our opinion, even ix 
directly. The facts. have been. set owt 
only to serve:as a peg to hand -thre 
primary . constitutional -issues whica 
we will formulate a. little later, 
Operation Election. | 


10. Before we proceed further, wa 
had better have-a full glimpse of tks 
constitutional’ scheme of elections i 
our system and the legislative follow- 
up regulating ‘the process of ‘election. 
Shri Justice Mathew in Indira Nebra 
Gandhi, (1976) 2 SCR 347: (AIR 19% 
SC 2299) summarised skeletal fashiox, 
this scheme’ following the pattern ač- 
opted by : Fazal Ali, J. in Ponnt- 
swami, -1952 SCR 218:(AIR 1952 S2 
64). He explained: - 


“The concept of democracy = 
visualised by the Constitution presur- 
poses the representation of the peop 
in parliament and state legislatures by 
the method:of election. And, beforz 
an election machinery can be brought 
into operation, there are three requè 
sites which require to be attended tc 
namely, (1) there should be a set af 
laws and rules -making provision: 
with respect to all matters relating tc. 


or in connection with, elections, and 
it should be decided as to how these 
laws and rules are to be made; (2: 


there should be an executive charged 
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with: the duty of securing the due con- 
duct of elections; and: (3) there should 
be a judicial tribunal to-deal with dis- 
putes arising. out of or in connection 
with elections. Arts, 327 and .328 deal 
with the first of these requisites, 
Art, 324 with the second and Article 
329 with the third requisite (see N. P. 
Ponnuswami v. Returning Officer,- 
Namakkal Constituency, 1952 SCR 218, 
229): (AIR 1952 SC 64) (at p. 68): 

Art. 329 (b) envisages the challenge 
to an election by a petition to be pre- 
sented to such authority as the parlia- 
ment may, by law, prescribe. A law 
relating . to` election should contain the 
requisite -qualifications for candidates, 
the method of. voting, definition of 
corrupt practices by the candidates 
and their election agents the forum 
for. adjudication of election disputes 
and other cognate matters. It is on 
the basis of this law. that the. question 
determined .by. the authority to which 
the petition is presented. And, when 


a dispute. is raised. as, regards the 
validity of the election of a parti- 
cular candidate, the . authority en 


trusted with the task of resolving the 
dispute must necessarily exercise a 
judicial function, for, the process. con- 
sists of ascertaining the facts relat- - 
ing to the election and applying the 
law to the facts so ascertained.” Smt. 
Indira Gandhi v. Raj Narain, 1976-2 
SCR 347, at pages 504-505) : (AIR 1975 
sc 2299 at pp. 2372, 2378). . 


11. A short description ` of the 
legislative project in some more de- 
tail may . be . pertinent, especially 
touching on the polling ‘process in the 
booths and the transmission of ballot 
boxes from: the polling stations to the 
returning officer’s ultimate counting 
Station and the crucial prescriptions 
regarding announcements: and recounts 
and declarations. We do not pro- 
nounce upon the issues regarding the 
stage for and right of recount, the 
validity of votes or other factual or 
legal disputes since they fall for deci- 
sion by the Election Court where the 
appellant’ has filed an election peti- 
tion by way of abundant caution. 


12. A free ‘and fair election based 
on universal adult franchise is the 
basic: the regulatory procedures vis-a- 
vis the repositories of functions and 
the distribution of legislative, execu- 
tive and judicative- roles in the total 
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scheme, directed towards the holding 
of free elections | are the specifics. 
Part XV of the Constitution plus the 
Representation of the People Act, 1950 
(for short, the 1950 Act) and the Re- 
presentation of the People Act, 1951 
(for short, the Act), Rules framed 
thereunder, instructions issued and 
exercise prescribed, constitute the 
package of electoral law governing 
the parliamentary and assembly elec- 
tions in the country. The super- 
authority is the Election Commission, 
the kingpin is the returning officer, 
the minions are the presiding officers 
in the polling stations and the elec- 
toral engineering | is in conformity 
with the elaborate legislative provi- 
sions. 





$ 

t 
_ 48. The scheme jis this. The Presi- 
dent of India (under Sec, 14) ignites 
the general elections across the nation 
by calling upon the People, divided 
into several constituencies and regis- 
tered in the electoral rolls, to choose 
their representatives to the Lok 
Sabha, The constitutionally appointed 
authority, the Election Commission, 
takes over the whole conduct and 
supervision of the mammoth enter- 
prise involving a plethora of details 
and variety of activities, and starts 
off with the notification of the time 


table for the several stages of the 
election (Section 30). The assembly 
line operations then begin. An ad- 
ministrative machinery and techno- 
logy to execute these enormous and 


diverse jobs is fabricated by the Act, 
creating officers, |powers and duties, 
delegation of unctions and location oł 
polling stations. The precise exercises 
following upon the calendar for the 
poll, commencing from presentation ot 
nomination papers, polling drill and 
telling of votes, culminating in ithe 
declaration and report of results are 
covered by specific prescriptions in 
the Act and the rules. The secrecy of 
the ballot, the authenticity of the voting 
paper and its later identifiability with 
reference to particular polling sta- 
tions, [have baen | thoughtfully provid- 
ed for. Myriad other matters neces- 
sary for smocth elections have been 
taken care of by/ several provisions af 
the Act. 


- 14. The wide canvas so spreađ need 
not engage us sensitively, since such 
| 
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diffusion may weaken concentration on 
the few essential points concerned in 
this case. One such aspect relates to 
repoll. Adjournment of the poll at 
any polling station in certain emer- 
gencies is sanctioned by Sec. 57 and 
fresh poll in specified vitiating contin- 
gencies is authorised by Sec. 58. The 
rules run into more particulars, After 
the votes are cast comes their count- 
ing. Since the simple plurality of 
votes clinches the verdict, as the cri- 
tical moment approaches, the situation 
is apt to hot up, disturbances erupt 
and -destruction of ballots disrupt. Tf 
disturbance or destruction demolishes 
the ` prospect of counting the total 
votes, the number secured by each 
candidate and the ascertainment of the 
will of the majority, a re-poll confin- 
ed to disrupted polling stations is pro- 
vided for. Section 64A chalks out the 
conditions for and course of such re- 
poll, spells out the power and reposi- 
tory thereof and provides for kindred 
matters. At this stage we may make 
a closer study of the provisions re- 
garding repoll systematically and stage- 
wise arranged in the Act. It is not 
the case of either side that a total re- 
poll of an entire constituency is spe- 
cificated in the sections or the rules. 
Reliance is placed for this wider power 
upon Article 324 of the Constitution 
by the Commission in its order, by 
the first respondent in his affidavit, 
by the learned Addl. Solicitor Gene- 
ral in his argument and by the third 
respondent through his counsel. We 
may therefore have to study the 
scheme of Art. 324 and the provisions 
of the Act together since they are in- 
tegral to each other. Indeed, if we 
may mix metaphors. for emphasis, the 
legislation made pursuant to Art. 327 
and that part of the Constitution spe- 
cially devoted to elections must be 
viewed as one whole picture, must be 
heard as an orchestrated piece and 
must be interpreted as one package of 
provisions regulating perhaps the most 
stressful and strategic aspect of de- 
mocracy-in-action so dear to the na- 
tion and so essential for its survival. 


The lis and the issues, 


15. Two prefatory points need to be 
mentioned as some reference was made 
to them at the bar. Firstly, an elec- 
tion dispute is not like an ordinary 
lis between private parties. The entire 
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electorate is vicariously, mot ine--ly, some divergence, we may compress 
before ‘the court. (See 1959 SCR 311 them into three cardinal questions: 


at pp. 616, 622: (AIR 1958 SC 693 at 
pp. 701,703). We may, perhaps, [zall 
this species of cases collective lifga- 
tion where judicial activism ass-cres 
justice to the constituency, guarGans 
the purity of the system and deczles 
the rights of the candidates. In this 
class of casas, where the common aw 
tradition is partly departed from, the 
danger that the active judge may be- 
come, to same extent, the prisone of 


his own prejudices exists; and so, zot- 


withstanding his powers of initiacve, 
the parties’ role in the formulatior of 
the issues and in the presentation of 
evidence and argument should be sub- 
stantially maintained and care has te 
be taken that the circle does not be- 
come a vicious one, as pointed out by 
J. A. Jolowicz in ‘Public Interest Far- 
ties and the Active Role of the IJ-rige 
in Civil Litigation’ (ss. p. 276). There- 
fore, it is essential that courts, eju- 
dicating upon election controveries, 
must play a warily active role, zon- 
scious all the time that every decxion 
rendered by the Judge transcends pri- 
vate rights and defends the cons-tu- 
ency and the democracy of the coun- 
try. 


16. Secondly, the pregnant prolem 
of power and its responsible exe-tise 
is one of the perennial riddles of many 
a modern constitutional order. Smi- 
larly, the periodical process of zree 
and fair elections, uninfluenced by the 


caprice, cowardice or partisanship of 
hierarchical authority holding it and 
unintimidated by the threat, tantrum 


or vandalism of strong-arm tactics, ex- 
acts the embarrassing price of vig—ant 
monitoring. Democracy digs its gave 
where passions, tensions and violence, 
on an overpowering spree, upset, re- 
sults of peaceful polls, and the law of 
elections is guilty of sharp practice if 
it hastens to legitimate the -fruits of 
lawlessness. The judicial branch res a 
sensitive responsibility here to cal to 
order lawless behaviour. Forensic ~on- 
action may boomerang. for the court 
and the law are functionally the b-dy- 
guards of che People against burapti- 
ous power, official or other. 


17. We now enter the constitutxnal 
zone relating to the controversy in 
this case. Although both sides zave 
formulated the plural problems vith 


1. Is Art. 329 (b) a blanket ban on 
all manner of questions which may 
have impact on the ultimate result of 
the election, arising between two tem- 
poral termini viz., the notification by 
the President calling for the election 
and the declaration of the result by 
the returning officer? Is Art. 226 also 
covered by this embargo and, if so, 
is S. 100 broad enough to accommo- 
date every kind of objection, constitu- 
tional, legal or factual, which may 
have the result of invalidation of an 


election and the declaration of the 
petitioner as the returned candidate 
and direct the organisation of any 


steps necessary to give full relief? 


2. Can the Election Commission, 
clothed with the comprehensive func- 
tions under Art. 324 of the Constitu- 
tion, cancel the whole poll of a 


con- 
stituency after it has been held, but 
before the formal declaration of the 


result has been made, and direct a 
fresh poll without reference to the 
guidelines under Ss. 58 and 64 (a) of 
the Act, or other legal prescription or 
legislative backing. If such plenary 
power exists, is it exercisable on the 
basis of his inscrutable ‘subjective 
satisfaction’ or only on a reviewable 
objective „assessment reached on the 
basis of circumstances vitiating a free 
and fair election and warranting the 
stoppage of declaration of the result 
and directions of a fresh poll not mere- 
ly of particular polling stations but of 
the total constituency? 

3. Assuming a constitutionally vested 
capacity under Art. 324 to direct re- 
poll, is it exercisable only in confor- 
mity with natural justice and geared 
to the sole goal of a free, popular 
verdict if frustrated on the first oc- 
casion? Or, is the Election Commis- 
sion immune to the observance of the 
doctrine of natural justice on account 
of any recognised exceptions to the 
application of the said principle and 
unaccountable for his action even be- 
fore the Election Court? 


18. The juridical aspect of these 
triple questions alone can attract judi- 
cial jurisdiction. However, even if we 
confine ourselves to legal problema- 
tics, eschewing the political overtones, 
the words of Justice Holmes will 


| 
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haunt the Court:.“We are quiet here, 
but it is the quiet of a storm centre.” 
The judicature. must, however, be illu- 
mined in its approach by a . legal 
sociological guideline; and a principled 
pragmatice insight in resolving, with 
jural tools and techniques, ‘the vari- 
ous crises of human| affairs’ .as they 
reach the forensic. stage and seek dis- 
pute-resolution in terms ‘of the rule of 
law. Justice Cardozo felicitously set 
the perspective: : 


“The great generalities of the Con- 
stitution have a content and signific- 
ance that vary from! age to age.” - 


Chief Justice Hidayatullah perceptive- 
ly articulated the insight: 

“One must, of course, take- note of 
the synthesized authoritative content 
or the moral meaning of the underly- 
ing principle of ` the! prescriptions of 
law, -but not ignore the historic ‘evolu- 
tion of the law itself or how it was 
connected in its changing moods with 
social requirements | of a particular 
age.” ` (Judiċial Methods, B. N. Rau 
Memorial Lecture) 





a 19, The ‘old articles of ie supreme 
lex meet new challenges of life, the 
old legal pillars suffer new stresses, 
So we have to adapt the law and. de- 
velop its latent capabilities if novel 
- situations, as here, | are ‘encountered. 
That is why in the reasoning we have 
adopted and the perspective we have 
projected, not literal, nor lexical. but 
liberal and visional is our interpreta- 
tion of the articles of the- Constitution 
and the provisions of the Act. Lord 
Denning’s words are| instructive: 


“Law does not stand still. It moves 
continually. Once’ this is recognised, 
then the task of the) Judge is put on 
a higher plane. He | mtst consciously 
seek to mould the law so as to serve 
the needs of the time, must not bea 
mére mechanic, a mere working ma- 
son, laying brick on brick, without 
thought to the overall design. ` He 
must be an architect-—thinking of the 
structure as a whole building for so- 
ciety .a system of law which is strong, 
durable and just. It].is on’ his work 
that civilised society | itself depends.” . 
The invulnerable barrier. of . Article 
329 (b) - 

20. Right at ‘the forefront ‘staid in 
the way of the appellant’s -progress 
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the broad-spectrum ban of Art. 329 
(b) which, it.is claimed for the res- 
pondents, is imperative and goal- 


oriented. Is this Great Wall of China 
set. up as a preliminary bar, so im- 
pregnable that it cannot be bypassed 
even by Art. 226? That, in a sense, is 
the key question that governs the 
fate of this appeal. Shri P. P. Rao for 
the appellant contended that, how- 
ever wide Art. 329 (b) may be, it 
does not debar proceedings challeng- 
ing, not the steps promoting, elec- 
tion but dismantling it, taken by the 
Commission without the backing of 
legality. He also urged that his di- 
ent, who. had been nearly successful 
in the poll and had been deprived of 
it by an illegal cancellation by the 
Commission, would be left in the cold 
without any remedy since ‘the . chal- 
lenge ‘to cancellation of the completed 
poll in: the entire ` ‘constituency was 
not covered by S. 100 of the Act. 
Many subsidiary pleas also were put 
forward but we will focus on the two- 
inter-related submissions bearing on 
Art. 329 (b) and S. 100 and search 
for a solution. The problem may seem 
prickly ‘but an imaginative application 
of -principles and liberal interpretation 
of the Constitution and the Act will 
avoid anomalies and assure justice. If 
we may anticipate our view which 
will presently be explained, Sec. 100 
(1) (d) (iv) of the Act will take care 
of the situation present here, being 
broad. enough, ` as a residual provision, | 
to accommodate, in the expression 
‘non-compliance’, every excess, trans- 
gression, breach or omission. And the 
span of the ban under Art. 329 (b) is 
measured by the sweep of S. 100 of 
the. Act.. 


21. We have to proceed heuristical- 
y now. Article 329 (b) reads: 


this 


Notwithstanding anything in 
Constitution—. “(b) no election to 
either House of Parliament or to the 


House or either House of the Legisla- 
ture of a State shall be called in 
question except by an election . peti- 
tion presented to such authority, and 
in such manner as may : be provided 
for by or under any law maa by the 
appropriate Legislature. a 


Let us break down’ 
provision into its 


-the prohibitory 
- components. The 
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sole remedy for an aggrieved paty, 
if he wants to challenge any elect.on, 
is an election petition. And this ex- 
clusion of. all other remedies includes 
constitutional remedies like Art. 226 
because of the non obstante clause If 
what is impugned -is an election he 
ban operates provided the proceec.ng 
‘calls it in question’ or' puts it in 
issue; not otherwise. What is the high 
policy animating . this ‘ inhibition? Is 
there any interpretative alternaZive 

which will obviate irreparable intary 
and permit legal coritests in “betwean? 
How does S. 100 (1) (d) (iv) of the 
Act integrate. into the scheme? Lef us 
‘read: S. 100 here: 


“Subject to the provisions of sab- 
section (2) if the Migh Court is of 
opinion— Pos 

x -© X xX. z 

(d) that the’ result ot the election, in 
so far as it concerns a returned ean- 
didate, has been materially’ affected— 

x i> a mn < x 

(iv) by any non-compliance with the 
provisions of the Constitution or of 
this Act.or of any rules or orzers 
made under this Act 
[the High ` Court shall declare the 
election of the returned candidate to 
be void.] — , E ! 
The, companion provision, viz„. 3ec- 
tion 98 also may be „extracted at his 
stage: 

“At. the gidetan: of the trial . of 
an election .petition the High Coun 
shall make`an order— 

(a) dismissing the election’ petion; 
or 

(b) declaring the” “election of’ all or 
any’ ‘of ` the returned _candidates tc be 
‘void; or — 

(ce) declaring the election of all or 
any of the returned candidates to be 
void and the petitioner or any ocher 
candidate to. have been. duly elected,” 


Now arises the- need ‘to sketch the 
scheme of S. 100 in ‘ the ‘setting of 
Art. 329 (b). The: troublesome ‘ord 
‘non~compliance’. holds in its fod a 
teleologic signification which > resc_ves 
the ‘riddle : of this ‘case in -a way. So 
we will address’ ourselves to ‘the :mzan- 
‘ing of meanings, -the values ` within 
the words and the project unfokled. 
This will oe taken i one. ` after ka 
other. 
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22. -At the first blush we get the 
comprehensive impression that every 
calling in question of an election save, 
at the end, by an election petition, 
is forbidden. What, then, is an elec- 
tion? What is -‘calling- in question’? 
Every step from start to finish of the 
total process. constitutes ‘election’, not 
merely the conclusion or culmination. 
Can the cancellation of the entire poll 
be called a step in the: process and 
for the progress of an election, or is 
it a reverse step of undoing what has 
been done in the: progress of the elec- 
tion, non-step or anti-step -setting at 
nought the process and, therefore, not 
a step towards the goal and hence Hi- 
berated from the coils of Art. 329 (b)? 
And, if this act or step were to be 
shielded by the constitutional pravi- 
sion, what is an aggrieved party to do? 
This takes-us to the enquiry about the 
ambit of S, 100 of: the Act and the 
object of Art. 329 (b) read with Arti- 


cle 324, Such is the outline of the 
complex issue projected before us. - 
The election philosophy and the prin- 


ciple in Ponnuswami (AIR 1952 SC 64), 
. 23. Democracy is government by 
the people. It: is. a° continual participa- 
tive operation, not a cataclysmic, pe- 
Yiodie exercise. The little man, in 
his multitude, marking his vote at 
the poll -does a social ‘audit of his 
Parliament plus political choice of his 
proxy. Although the full’ flower of 
participative Government rarely blos- 
soms, the minimum credential of po- 
pular government is appeal to the peo- 
ple after every term for a renewal of 
confidence. So we have adult fran- 
chise and general elections as consti- 


tutional .compulsions. ‘The right of 
election: is the .very. essence of the 
constitution’ ~(Junius): It -needs little 


argument to hold that the heart of 
the Parliamentary system is free. and 
fair election periodically held, based 
on adult franchise, although social and 
economic democracy- may demand, much 
more, ` : 

T 24...  Ponndswantt: (AIR 1952 SC - 64) 
is a landmark case in election laws 
and deals with the scope, ` amplitude, 
rationale and. limitations of Art. 329 
(b). Its- ratio  has*:-been- consistently 
followed ‘by this’ Court in several: rul- 
ings ‘through * Durga ‘Shankar, Mehta 
(1955): 1 SCR -267: (AIR 1952°°SC 520) 
and Hari Vishnu ` Kamath T i 
SCR~1104:(ATR 1955 SC 233)" 


| 
| 
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Khare (AIR 1950 SC 211) 
Indira Gandhi (1976) 
1975 SC 2299). The factual setting in 
that case may throw some light on 
the decision itself. The appellant’s no- 
mination for election to the Madras 
Legislative Assembly| was rejected by 
the Returning Officer and so he hur- 


down to 
2 SCR 347: (AIR 





ried to the High Court praying for a 
writ of certiorari to quash the order 
of rejection, without waiting for the 


entire elective process to run its full 
course and, at the end of it, when the 
results also were declared, to move 
the election tribunal} for setting aside 
the result of the election conducted 
without his participation. He thought 
that if the election proceeded with- 
out him irreparable damage would 
have been caused and therefore sought 
to intercept. the progress of the elec- 
tion by filing a writ petition. The 
High Court dismissed it as unsustain- 
able, thanks to Art.; 329 (b) and this 
Court in appeal, affirmed that holding. 


‘Fazal Ali J, virtually spoke for the 
Court and explained the principle 
underlying Art. 329 (b) The ambit 


and spirit of the bar - ‘imposed by the 
Article was elucidated with reference 
to the principle that ‘it does not re- 
quire much argument to show that in 
a country with a democratic constitu- 
tion in which the legislatures have to 
play a very important role; it will 
lead to serious consequences if the 
elections are unduly protracted or 
obstructed.’ In the view of the learned 
Judge, immediate individual relief at 
an intermediate stage when the process 
of election is under'way has to be 
sacrificed for the paramount public 
good of -promoting ‘the ‘completion of 
elections. Fazal Ali |J. ratiocinated on 
the ineptness of ‘interlocutory legal 
hold-ups. He posed. the issue and ans- 
wered it thus (at p! 68 of AIR 1952 
SC): | 


*The question now arises whether 
the law of elections in this country 
contemplates that thère should be two 
attacks on matters! connected’ with 
election proceedings, j while they 


{ 


one . 


‘are going on by invoking the extra- 


ordinary jurisdiction of the High 
Court under article 226 of the. Consti- 
tution (the ordinary ‘jurisdiction of the 
courts having been | expressly exclud- 
ed), and another after they have been 
completed by means of an election 





i 
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petition. In my opinion, to affirm such 
a position would be contrary to the 
scheme of Part XV of the Constitu- 
tion and the Representation of the 
People Act, which, as I shall point out 
later, seems to be that any matter 
which has the effect of vitiating an 
election should be brought up only at 
the appropriate stage in an appropriate 
manner before a special tribunal and 
Should not be brought up at an inter- 
mediate stage before any Court. It 
seems to me that under the election 
law, the only significance which the 
rejection of a nomination paper has 
consists in the fact that it can be used 
as a ground to call the election in 
question, Article 329 (b) was apparently 
enacted to describe the manner in 
which and the stage at which this 
ground, and other grounds which may 
be raised under the law to call the 
election in question, could be urged. 
I think it follows by necessary impli- 
cation from the language of this pro- 
vision that those grounds cannot be 
urged in any other manner, at any 
other stage and before any other 
court. If the grounds on which an elec- 
tion can be called in question 
could be raised at an earlier stage 
and errors, if any are rectified, 
there will be no meaning in enacting 
a provision like Art. 329 (b) and in 
setting up a special tribunal. Any 
other meaning ascribed to the words 
used in the article would lead to ano- 
malies, which the Constitution could 
not have contemplated, one of them 
being that conflicting views may be 


expressed by the High Court at 
the prepolling stage and by the 
election tribunal, which is to be an 


independent body, at the stage when 


the matter is brought before it.” 


25. Having thus explained the raison 
@etre of the provision, the Court 
proceeded to interpret the concept of 
election in the scheme of Part XV 
of the Constitution and the Represen~ 
tation of the People Act, 1951. ‘Arti- 
cles 327 -and 328 take care of the set of 
laws and rules making provisions with 
respect to all matters relating to or in 
connection with elections’. Election 
disputes were also to be- provided for 
by laws made under Art. 327.. The 
Court emphasised that Part XV .of 
the Constitution was really a code 
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in itself, providing the entire ground 


work for enacting the appropriat= 
laws and setting up suitable machiner7 
for the conduct of elections. Th= 
scheme of the Act enacted by Parlie- 
ment was also set out by Fazal Ali, a 
(at p. 69 of ATR 1952 SC): 


“Part VI deals with disputes regarc- 
ing elections and provides for th= 
manner of presentation of election 
petitions, the Constitution of electioz 
tribunals and the trial of election ,pet= 
tions. Part VII outlines the variot= 
corrupt and illegal practices which may 
affect the elections, and electoral o= 
fences. Obviously, the Act is a sel> 
contained enactment so far as elec 
tions are concerned, which means thel 
whenever we have to ascertain tk= 
true position in regard to any matte 
connected with elections, we have orl; 
to look at the Act and the rules mac= 
thereunder. The provisions of the Act 
which are material to the present di:- 
cussion are Sections 80, 100, 105 ar 
170, and the provisions of Chapter I 
of Part IV dealing with the form œ 
election petitions, their contents ard 
the reliefs which may be sought Ff 
them. Section 80, which is drafted È: 
almost the same language as Artic 
329 (b) provides that ‘no election sha 
be called in question except by = 
election petition presented in accorc- 
ance with the provisions of this Par, 
Section 100, as we have already seem 
provides for the grounds on which =n 
election may ke called in question, ore 
of which is the improper rejection ez 
a nomination paper. Section 105 says 
that ‘every order of the Tribunal mace 
under this Act shall be final and ‘cor- 
clusive. Section 170 provides that ‘re 
civil court shall have jurisdiction ~o 
question the legality of any actica 
taken or of any decision given by tke 
Returning Officer or by any other 
person appointed under this Act = 
connection with an election.” 


There have been amendments to there 
provisions but the profile remains sub- 
stantially the same. After pointirg 
out that the Act, in Section 88, ard 
the Constitution, in Art. 329 (b), spec& 
substantially the same language ard 
inhibit other remedies for electiœa 
grievances excapt through the election 
tribunal, the Court observed (at p. 9 
of AIR 1952 SC): : 
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“That being so, I think it will be a 
fair inference from the provisions of 
the Representation of the People Act 
to state that the Act provides for only 
one remedy, that remedy being by an 
election petition to be presented after 
the election is over, and there is no 


remedy provided at any intermediate 
stage.” ` 





There is a non obstante clause in Arti- 
cle 329 and, therefore, Art, 226 stands 


pushed out where the dispute takes 
the form of calling in question an 
election, except in special situations 


pointed at but left unexplored in Pon- 
nuswami (AIR 1952 SC 64). 


26. The heart of the matter is con- 
tained in the conclusions summarised 
by the Court thus (at page 70 of 1952 
SC): 


“(1) Having regard to the important 
functions which the legislatures have 
to perform in democratic countries, it 


has always been recognised to bea 
matter of first importance that elec- 


tions should be concluded as early . as 
possible according to time schedule and 
all controversial matters and all dis- 
putes arising out of elections should 
be postponed till after the elections 
are over, so that the election pro- 
ceedings may not be unduly retarded 
or protracted. 


(2) In conformity with this princi- 
ple, the scheme of the election law in 
this country as well as in England is 
that no significance should be attach- 
ed to anything which does not affect 
the election”; and if any irregularities 
are committed while it is in progress 
and they belong to the category or 
class which under the law by which 
elections are governed, would have the 


effect of vitiating the “election” and 
enable the person affected to call it 


in question, they should be brought 
up before a special tribunal by means 


of an election petition and not be 


made the subject of a dispute before 
any court while the election is in 
progress.” 

After elaborately setting out the his- 
tory in England and in India of elec- 
tion legislation vis-a-vis dispute-resolu- 
tion, Fazal Ali J, stated (at p. 71 of 
1952 SC): 


866 S.C. [Prs. 26-27] Mohinder Singh v. Chief Election Commr. 


“If the language used in Art. 32% (b) 
is considered against this historical 
background, it should not be difficult 
to see why the framers of the Con- 
stitution framed that provision in its 
present form and chose the language 
which had been consistently used in 
certain earlier legislative provisions 
and which had stood the test of time.” 
Likewise the Court discussed the con- 
notation of the expression “electinn” 
in Art. 329 and observed (at p. 67 of 
1952 SC): 


“That word has by long usage in 
connection with the -process of selee- 
tion of proper representatives in demo- 
cratic institutions, acquired both a 
wide and a narrow meaning. In the 
narrow sense, it is used to mean the 
final selection of a candidate which 
may embrace the result of the poll 
when there is polling or a particular 


candidate being returned unoppcsed 
when there is no poll. In the wide 
sense, the word is used to connote 
the entire process culminating in a 
candidate being declared elected ...... 
.... it seems to me that the word 


“election” has been used in Part XV 
of the Constitution in the wide sensa, 


that is to say, to connote the entire 
procedure to be gone through to re- 
turn a candidate to the legislature...... 
ERTA That the word “election” bears 


this wide meaning whenever we talk 
of elections in a democratie country, is 
borne out by the fact that in most of 
the books on the subject and in seve- 
ral cases dealing with the matter, one 
of the questions mooted is, when the 
election begins?” 


The rainbow of operations, covered by 
the compendious expression ‘election’, 
thus commences from the initial nəti- 
fication and culminates in the declera- 
tion of the return of a candidate, The 
paramount policy of the Constitution- 
framers in declaring that no _ electicn 
shall be called in question except the 
way it is provided for in Art. 329 (b) 
and the Representation of the Pecple 
Act, 1951, compels us to read, as Fazal 
Ali, J. did in Ponnuswami {AIR 1952 
SC 64) the Constitution and the Act 
together as an integral scheme. The 
reason for postponement of election liti- 
gation to the post-election stage is 
that elections shall not unduly be pro- 
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tracted or obstructed. The speed and 
promptitude in getting due representa- 
tion for the electors in the legislative 
bodies is the real reason suggested in 
the course of judgment. 


27. Thus far everything is clear. No 
litigative enterprise in the High Court 
or other court should be allowed to 
hold up the on-going electoral process 
because the parliamentary representa- 
tive for the constituency should be 
chosen promptly. Article 329 therefore 
covers “electoral matters”. One inte- 
resting argument, urged without suc- 
cess in Ponnuswami (AIR 1952 SC 64) 
elicited a reasoning from the Court 
which has some bearing on the ques- 
tion in the present appeal. That argu- 
ment was that if nomination was part 
of election a dispute as to the validity 
of the nomination was a dispute re- 
lating to election and could be called 


in question only after the whole 
election was over, before the elec- 
tion tribunal. This meant that the 
Returning Officer could have no 


jurisdiction to decide the validity of a 
nomination, although Sec. 36 of the 
Act conferred on him that jurisdic- 
tion. The learned Judge dismissed this 
argument as without merit, despite the 
great dialectical ingenuity in the sub- 
mission. In this connection the learn- 
= Judge observed (at p, 72 of 1952 
C): 


"Un der 
tation of 


Section 36 of the Revresen- 
the People Act, 1951, it is 
the duty of the Returning Officer to 
scrutinize the nomination papers toen- 
sure that they comply with the require- 
ments of the Act and decide all objec- 
tions which may be made to any nemi- 
nation. It is clear that unless this duty 
is discharged properly, any number of 
candidates may stand for election with- 
out complying with the provisions of 
the Act and a great deal of confusion 
may ensue. In discharging the statu- 
tory duty imposed on him, the _Re- 
turning Officer does not call in ques- 
tion any election. Scrutiny of nomina- 
tion papers is only a stage, though an 
important stage, in the election pro- 
cess. It is one of the essential duties 
to be performed before the election 
can be completed, and anything done 
towards the completion of the election 
proceeding can by no stretch of rea- 
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soning be described as questioning the 
election. The fallacy of the argument 
lies in treating a single step taken in 
furtherance of an election. as equiva- 
lent to election. The decision of this 


appeal however turns not on the con- 
struction of the single word ‘election’, 
kut on the construction of the com- 
pendious expression— “no election shal- 
be called in question’ in this context 











and setting with due regard to the 
scheme of Part XV of the Constitu- 
tion and the Representation of the 


People Act, 1981. Evidently, the argu- 
ment has no bearing on this methoc 
of approach to the question posed ir 
this appeal, which appears to.me to be 
the only correct method,” 


28. What emerges from this per- 
spicacious reasoning, if we may say sc 
with great respect, is that any deci- 
sion sought and rendered will no 
amount to ‘calling in question’ ar 
election if it subserves the progress o° 
the election and facilitates the comple- 
tion of the election. We should no: 
slur over the quite essential observa- 


tion “Anything done towards the com- 


pletion of the election proceeding car 
by no stretch of reasoning be describ- 
ed as questioning the election”. Like- 
wise, -it is fallacious to treat ‘a singl- 
step taken in furtherance of an elec 


tion’ as equivalent to election, 


29. Thus, there are two types o 
decisions, two types of challenges, Th: 
first .relates. to proceedings which in- 
terfere with the progress of the elec- 
tion. The second accelerates the com- 
pletion of the election and acts in fur- 
therance of an election. So, the shom 
question before. us, in the. light of th: 
illumination derived from Ponnuswani 
(AIR 1952 SC 64) is. as to whethe 
the order for re-poll of the Chie 
Election Commissioner is “anything 
done towards the completion of th= 
election proceeding” and whether the 
proceedings before the High Coum 
facilitated the election process or hal- 
ed its progress. The question imme 
diately arises as to. whether the reliel 
sought in the writ petition by. the pre- 
sent appellant amounted to calling È 


question the election. ‘This, in turt 
revolves round the point as to whe 
ther the cancellation. of the’ poll an= 
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the reordering of fresh poll 1s ‘part of 
election’ and challenging it is ‘calling 
it in question’, 


30, The plenary bar of Art. 329 (b) 
rests on two principles: (1) The per- 
emptory urgency of prompt engineer- 
ing of the whole election process 
without intermediate interruptions by 
way of legal proceedings challenging 
the steps and stages in between the 
commencement and tha conclusion. (2) 
The provision of a special jurisdiction = 
which can be invoked by an aggrieved- 
party at the end of the election ex- 
cludes other form, the right and re- 
medy being creatures of ‘statutes and 
controlled by the Constitution. Durga 
Shanker Mehta (1955 (1) SCR 267: 
(AIR 1954 SC 520)) has affirmed this 
position and supplemented it by hold- 
ing that, once the Election Tribunal 
has decided, the prohibition is extin- 
guished and the Supreme Court’s over 
all power to interfere under Art. 136 
springs into action. In Hari Vishnu 
(1955-1 SCR 1104): (AIR 1955 SC 233) 
this Court upheld the rule in Ponnu- 
swami (AIR 1952 SC 64) excluding 
any proceeding, including one under 
Art. 226, during the on-going process 
of election, understood in the com- 
prehensive sense of notification down 
to declaration. Beyond the declaration 
comes the election petition, but be- 
yond the decision of the Tribunal the 
ban of Art, 329 (b) does not bind. 


31. If ‘election’ bears. the larger 
connotation, if ‘calling in question’ pos- 
sesses a semantic sweep in plain Eng- 
lish, if policy and principle are tools. 
for interpretation of statutes, language 
permitting, the conclusion is irresisti- 
ble, even though the argument’ contra 
may have emotional impact and in- 
genious appeal, that the. catch-all juris- 
diction under Art, 226, cannot consider 
the correctness, legality or otherwise 
of the direction for -cancellation inte- 
grated -with re-poll. For, the primaj 
facie purpose of such a re-poll was to 
restore a detailed poll process and to 
complete it through the  salvationary 
effort of a re-poll. Whether, in fact or 
law, the order is validly made within 
his powers or violative of natural .jus~ 
fice can be examined later by the ap- 
pointed instrumentality, viz, the Elec- 
tion Tribunal. That aspect will be 
explained presently. We proceed on 
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the footing that re-poll in one polling 
station or in many polling -stations, for 
good reasons, is lawful. This shows 
that re-poll in many or all segments, 
all pervasive or isolated, can be 


lawful. We are not considering whe- 
ther the act was bad for other ‘rea- 
sons. We are concerned only to say 


that if the regular poll, for some rea-. 


sons, has failed to reach the goal 
of choosing by plurality the returned 
candidate and to achieve this object a 
fresh poll (not a new election) is 
needed, it may still be a step in the 
election. The deliverance of Dunkirk 
is part of the strategy of counter-at- 
tack. Wise or valid, is another mat- 
ter. 


32, On- the assumption, but leaving 
the question of the validity of the 
direction for re-poll open for determi- 
nation by the Election Tribunal, we 
hold that a writ petition challenging 
the cancellation coupled with re-poll 
amounts to calling in question a step 
in ‘election’ and is therefore barred 
by Art. 329 (b). If no re-poll had been 
directed the legal perspective would 
have been very different. The mere 
cancellation would have then thwarted 
the course of the election and differ- 
ent considerations would have come 
into play. We need not chase a hypo- 
thetical case. 











33. Our conclusion is not a matter 
of textual interpretation only but a 
substantial assurance of justice by 
reading S. 100 of the Act as covering 
the whole basket of grievances of the 
candidates. Shri P. P. Rao contended 
that the Court should not deny relief 
to a party in the area of elections 
which are the life-breach of demo- 
cracy and people’s power. We agree. 


34. This dilemma does not arise in 
the wider view we take of S. 100 (1) 
(d) (iv) of the Act. Sri Rao’s attack 
on the order impugned is in substance 
based on alleged non-compliance with 
a provision of the Constitution  viz., 
Art. 324 but is neatly covered by the 
widely worded, residual catch-all clause 
of S. 100. Knowing the supreme signi- 
ficance of speedy elections in our sys- 
tem the framers of the Constitution 
have, by implication, postponed all 
election disputes to election petitions 
and tribunals. In harmony with this 
scheme S. 100 of the Act has been de- 
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signedly drafted to embrace all con- 
ceivable . infirmities which may be 
urged. To make the project fool-proof 
S. 100 (1) (d) (iv) has been added to 
absolve everything left over. The Court 
has in earlier rulings pointed out that 
5. 100 is exhaustive of all grievances 
regarding an election. But what is 
banned is not anything whatsoever 
done or directed by the Commissioner 
but everything he does or directs in 
furtherance of the election, not con- 
trarywise. For example, after the Pre- 
sident notifies the nation on the hold- 
ing of elections under S. 15 and the © 
Commissioner publishes the calendar 
for the poll under S. 30, if the latter 
orders returning officers to accept only 
one nomination or only those which 
come from one party as distinguished 
from other parties or independents, is 
that order immune from immediate 
attack, We think not. Because the 
Commissioner is preventing an- election, 


not promoting it and the courts re- 
view of that order will facilitate the 
flow, not stop the stream. Election, 
wide or narrow be its connotation, 
means choice from a possible plurality, 
monolithis politics not being cur geni- 
us or reality, and if that concept is 
crippled by the Commissioner’s act, he 
holds no election at all. 


$5. A poll is part—a vital part — 
of the election but with the end of the 
poll the whole election is not over. 
Ballots have to be assembled, scrutinis- 
ed, counted, recount claims considered 
and result declared. The declaration de- 
termines the election. The conduct of 
the election thus ripens into the elec- 
tors choice only when processed, 
screened and sanctified, every escala- 
tory step up to the formalized finish 
being unified in purpose, forward in 
movement, fair and free in its tem- 
per. Art. 329 (b) halts judicial inter- 
vention during this period, provided 
the act possesses the pre-requisites of 
‘election’ in its semantic sweep. That 
is to say, immunity is conferred only 
if the act impeached is done for the 
apparent object of furthering a free 
and fair election and the protective 
armour drops down if the act chal- 
lenged is cither unrelated to or thwarts 
or taints the course of the election. 


36. Having held against the main- 
tainability of the writ petition, we 
should have parted with the case 
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finally. But counsel for both the can- 
didates and, more particularly, the 
learned Addi, Solicitor General, 2p- 
pearing for the Election Commission. 
submitted that the breadth, amplitude 
and implications, the direction and 
depth of Art. 324 and, equally impor- 
tant, the question of natural justice 
raised under Art. 324 are of such pub- 
lic importance and largely fallow field. 
going by prior pronouncements, and 
so strategic for our democracy and it: 
power process that this Court musz 
decide the issue here and now. Arti- 
cle 141 empowers and obligates this 
Court to declare the law for the coun- 
try when the occasion asks for it 
Counsel, otherwise opposing one an- 
cther, insistently concurred in thei: 
request that, for the working of thz 
electoral machinery and understandin: 
of the powers and duties vested in th= 
functionaries constituting the infra- 
structure, it is essential to sketch th= 
ambit and import of Article 324. The 
point undoubtedly arises before us 
even in considering the prohibition un- 
der Art. 329 and has been argue= 
fully. In any view, the Election Tribu- 


nal will be faced with this issue ani 
the law must be laid down so the. 
there may be no future error while 


disposing of the election petition c 
when the Commission is called upoa 
to act on later occasion. This is tke 
farticular reason for our proceeding to 
decide what the content and pare- 
meters of Art. 324 are, contextually 
limited to situations analogous to the 
present. 


37. We decide two questions unde? 
the relevant article, not arguendo, bwt 
as substantive pronouncements on tka 
subject. They are: 


(a) What, in its comprehensive cow- 
notation, does the ‘conduct’ of ele= 
tions mean or, for that matter, tha 
‘superintendence, direction and contro? 
of elections? 

(b) Since the text of the provisica 
is silent about hearing before acting, 
is it permissible to import into Article 
324 (1) an obligation to act in accord 
with natural justice? 


38. Article 324, which we have set 
out earlier, is a plenary provisien 
vesting the whole responsibility fzr 
national and- State elections ard, 
therefore, the necessary powers to dë- 
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charge that function. It is true that 
Art. 324 has to be read in the light of 
the constitutional scheme and the 1950 
Act and the 1951 Act. Sri Rao is right 
to the extent he insists that if compe- 
tent legislation is enacted as visualised 


in Art. 327 the Commission cannot 
shake himself free from the enacted 
prescriptions. After all, as Mathew, J. 


has observed in Indira Gandhi (AIR 
1975 SC 2299): 


; “In the opinion of some of the 
judges constituting the majority in 
Bharati’s case (AIR 1973 SC 1461) 


(supra) rule of law is a basic struc- 
ture of the Constitution apart from 
democracy. 


The rule of law postulates the per- 

vasiveness of the spirit of law through- 
aut the whole range of government in 
the sense of excluding arbitrary offi- 
cial action in any sphere.” (p. 523 of 
SCR): (at p. 2384 of AIR). 
And the supremacy of valid law over 
the Commission argues itself. No one 
is an imperium in imperio in our con- 
stitutional order. It is reasonable to 
hold that the Commissioner cannot 
defy the law armed by Art. 324. 
Likewise, his functions are subject to 
the norms of fairness and he cannot 
act arbitrarily. Unchecked power is 
alien to our system. 


39. Even so, situations 
which enacted law has not provided 
for. Legislators are not prophets but 
pragmatists. So it is that the Con- 
stitution has made comprehensive pro- 
vision in Art. 324 to take care of sur- 
prise situations. That power itself has 
to be exercised, not mindlessly nor 
mala fide, not arbitrarily nor with par- 
tiality but in keeping with the guide- 
lines of the rule of law and not stul- 
tifying the Presidential notification nor 
existing legislation. More is not neces- 
sary to specify; less is insufficient to 
leave unsaid. Article 324, in our view, 
operates in areas left unoccupied by 
legislation and the words  ‘superinten~ 
dence, direction and control’ as well as 
‘conduct of all elections’ are the 
broadest terms. Myriad may be too 
mystic to be precisely presaged, may 
eall for prompt action to reach the 
goal of free and fair election. It has 
been argued that this will create a con- 
stitutional despot beyond the pale of 
accountability; a Frankenstein’s mons- 
ter who may manipulate the system 


may arise 
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.into elected despotism — instances of 
such phenomena are the tears of his- 
tory. To that the retort may be that 
the judicial branch, at the appropriate 
stage, with the potency of its benign- 
ant power and within the leading 
strings of legal guidelines, can call the 
bluff, quash the action and bring 
order into the process. Whether we 
make a triumph or travesty of demo- 
cracy depends on the men as much as 
on the Great National Parchment. 
Secondly, when a high functionary like 
the Commissioner is vested with wide 
powers the law expects him to act 
_fairly and legally. Article 324 is gear- 
ed to the accomplishment of free and 
fair elections expeditiously. Moreover, 
as held in Virendra (1958) SCR 388: 
(AIR 1957 SC 896) and Harishankar 
(1955) 1 SCR 380: (AIR 1954 SC 465) 
discretion vested in a high functionary 
may be reasonably trusted to be used 
properly, not perversly. If it is mis- 
used, certainly the Court has power to 
strike down the act. Thisis well estak- 
lished and does not need further 
case law confirmation. Moreover, it. is 
useful to remember the warning of 
Chandrachud, J. (at p. 2465 of AIR 
1975 SC): 


“Bui the electorate lives in the 
hope that a sacred power will not so 
flagrantly be abused and the moving 
finger of history warns of the conse- 
quences that inevitably flow when ab- 
solute power has corrupted absolutely. 
The fear of perversion is no test of 
power.” 


40. The learned Additional Solicitor 
General brought to our notice rulings 
of this Court and of the High Courts 
which have he'd that Art. 324 was a 
plenary power which enabled the Com- 
mission to act even inthe absence of 
specific legislation though not contrary 
to valid legislation. Ordering a re-poll 
for a whole constituency under tom- 
pulsion of circumstances may be direct- 
ed for the conduct of elections and 
can be saved by Art. 324 — provided 
it is bona fide necessary for the vin- 
dication of the free verdict of the 
electorate and the abandonment of the 
previous poll was because it failed to 
achieve that goal. While we repel Sri 
Rao’s broadside attack on Art. 324 as 
confined to what the Act has confer- 
red, we concede that even Art. 324 
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dces not exalt the Commission into a 
law unto itself, Broad authority does 
not bar scrutiny into specific validity 
of the particular order, 


41, Our conclusion on this limb of 
the contention is that Art. 324 is wide 
enough to supplement the powers un- 
der the Act, as here but subject to 
the several conditions on its exercise 
we have set out. 


42. Now we move on to a close-up 
of the last submission bearing on the 
Commission’s duty to function within 
the leading strings of natural justice. 


43. Indeed, natural justice is a per- 
vasive facet of secular law where a 
Spiritual touch enlivens legislation, ad- 
ministration and adjudication, to make 
fairness a creed of life. It has many 
colours and shades, many forms and 
shapes and, save where valid law ex- 
cludes, it applies when people are af- 
fected by acts of authority. It is the 
bone of healthy government, recognis- 
ed from earliest times and not a mys- 
tic testament of judge-made law. In- 
deed, from the legendary days of 
Adam — and of Kautilya’s Arthasastra 
— the rule of law has had this stamp 
of natural justice which makes it so- 
cial justice. We need not go into these 
deeps for the present except fo indi- 
cate that the roots of natural justice 
and its foliage are noble and not new- 
fangled. Today its application must be 
sustained by current legislation, case- 
law or other extant principle, not the 
hoary chords of legend and history. 
Our jurisprudence has sanctioned its 
prevalence even like the Anglo-Ameri- 
can system, 


44. The dichotomy between admin- 
istrative and quasi-judicial functions 
vis-a-vis the doctrine of natural jus- 
tice is presumably obsolescent after 
Kraipak (1970) 1 SCR 457: (AIR 1970 
SC 150) in India and Schmidt (1969) 2 
Ch 149 in England. 


45. Kraipak (1970) 1 SCR 457: (AIR 
1970 SC 150) marks the watershed, if 
we may say so, in the application of 
natural justice to administrative pro- 
ceedings. Hegde, J., speaking for a 
bench of five judges observed, quoting 
for support Lord Parker in In re H. 
K. (an infant) (1967) 2 QB 617, 630: 


‘Tt is not necessary foexamine these 
decisions as there is a great deal of 
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fresh thinking on the subject. The hori- 
zon of natural justice is constantly ex- 
panding (p.’ 467): (of SCR): (at p. 154 
of AIR).” . 
x x x x x 
“The aim of the rules of natural 
justice is to secure justice or to pw 


it negatively to prevent miscarriage of . 


justice. These rules can operate. only 
in areas not covered by any law valid- 
ly made. In other words they do nat 
supplant the law of the land but sup- 
plement it (p. 468): (of SCR): (at pag? 
156 of AIR)” 

x x x x x 


“The validity of that limitation is 
now questioned. If the purpose of the 
rules of natural justice is to prevert 
miscarriage of justice one fails to se 
why those rules should be made ir- 
applicable to administrative inqutries. 
Oftentimes it is not easy to draw the 
line that demarcates administrative er- 
quiries from quasi-judicial enquiries. 
Enquiries which were. considered ac- 
ministrative at one time are now be- 
ing considered as quasi-judicial in eche- 
racter. Arriving at a just- decision -s 
the aim of both quasi-judicial enqu:- 
ries as well as administrative engu- 
` ries. An unjust decision in an admin- 
istrative enquiry may have more - fer 
reaching effect than a decision in a 
quasi-judicial enquiry. As observed ty 
this Court in Suresh Koshy George 7. 
The University of Kerala (1969) 1 SCR 
317: (AIR 1969 SC 198) the rules ef 
natural justice are not embodied rules, 
What particular rule of natural justice 
should apply to a given case must de- 


pend to a. great extent on the facs 
and circumstances of that case, the 
framework of the law under which 


the enquiry is held and the Constitu- 
tion of the Tribunal or body of pez- 
sons appointed for that purpose. Whe- 
ever, ‘a complaint is made before a 
court that some principle of natural 
justice had been contravened the court 
has to decide whether the observance 
of that rule was necessary for a just 
decision on the facts of that case (2. 
469): (of SCR): (at p. 157 of AIR)” 


46. It is an interesting  sidelight 
that in America it has been held <o 
be but fundamental fairness that tke 
right to an administrative hearing is 
given. (See Boston University Law R» 
view Vol. 53 p. 899). Natural justice 
is being given access to the United 
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Nations (See American Journal of In- 
ternational Law Vol, 67 p. 479). H is 
notable what Mathew, J. observed in 
Indira Gandhi (AIR 1975 SC 2299): 

“If the amending body really exer- 
cised judicial: power that power was 
exercised in violation of the principles 
of natural justice of audi alteram. par- 
tem. Even if a power is given toa 
body without specifying that the rules 
of natural justice should be observed 
in exercising it, the nature of the 
power would call for its observance.” 
(p. 513) (of SCR): (at p. 2378 of ATR). 
Lord Morris of Borthy-y-Gest in his 
address before the Bentham’ club con-_ 
cluded: 

“We can; I think, take pride in what 
has been done in recent periods and 
particularly. in the field of administra- 
tive law by invoking and by applying 
those principles which we broadly 
classify under the designation of na- 
tural justice. Many- testing problems 
to their application: yet remain to be 
solved. But I affirm that the area of 
administrative action is but one area 
in which the principles are to be de- 
ployed. Nor are they to be invoked 
only when procedural failures are 
shown. - Does natural justice qualify to 


be described as a “majestic” concep- 
tion? I believe it does. Is it just a 
rhetorical but vague phrase which 


can be employed, when needed to give 
a gloss of assurance? I believe that it 
is very much more. If it can be sum- 
marised as being fair play in acticn— 
who could wish that it would ever be 
out of action? It denotes that the law 
is not only to be guided by reason 
and by logic but that its purpose will 
not be fulfilled if it lacks more exalt- 


ed inspiration.” (Current Legal Pro- 
-blems 1973, Vol. 26 p. 16) 
47, It is fair to hold that subject 


fo certain necessary limitations natural 
justice is now a brooding omnipre- 
sence although varying in its play. 


48. Once we understand the soul of 
the rule as fairplay in action — and 
it is so — we must hold that it ex- 
tends to both the fields. After all, ad- 
ministrative -power in a democratic 
set-up is not ‘allergic to fairness in ac- 
tion and discretionary executive justice 
cannot degenerate into unilateral in- 
justice. Nor is there ground to be 
frightened of delay, inconvenience and 
expense, if natural justice gains ac- 
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cess. For fairness itself is a flexible, 
pragmatic and relative concept, nota 
rigid, ritualistic or sophisticated ab- 
straction. It is not a bull in a china 
shop, nor a bee in one’s bonnet. Its 
essence is good conscience in a given 
situation; nothing more — but nothing 
less. The ‘exceptions’ to the rules of 
natural justice are a misnomer or ra- 
ther are but a shorthand form of 
expressing the idea that in those ex- 
clusionery cases nothing unfair can be 


inferred by not affording oppor- 
tunity to present or meet a case. 
Text-book excerpts and ratios from 


rulings can be heaped, but they all 
converge to the same point that audi 
alteram partem is the justice of the 
law, without, of course, making Jaw 
lifeless, absurd, situltifying, self-defeat- 
ing or plainly conirary to the common- 
sense of the situation. 


49. Let us look at the jurispruden- 
tial aspects of natural justice, limited 
to the needs of the present case, as the 
doctrine has developed in the Indo- 
Anglican systems. We may state that 
the question of nullity does not . arise 
here because we are on the construc- 
tion of a constitutional clause. Even 
otherwise, the rule of natural justice 
bears upon construction where a sta- 
tute is silent save in that category 
where a legislation is charged with the 
vice of unreasonableness and conse 
quential voidness. 


50. Article 324,.on the face of it, 
vests vast functions which may he 
powers or duties, essentially admin- 
istrative and marginally even judicative 
or legislative. (See judgment in C. A. 
No. 945 of 1977 D/- 12-9-77) All Party 
Hill Leaders’ Conference, Shillong v. 
Capt. W. A. Sangma (AIR 1977 SC 
2155). We are not fascinated by the 
logomachic exercise suggested by Sri P. 


P. Rao, reading ‘functions’ in contra- 
distinction: to ‘powers’ nor by the 
trichotomy of dirversion of powers, 


fundamentally sound but flawsome in 
several situations if rigidly applied. 
These submissions merely serve to 
draw the red-herring across the trial. 
We will now zero-in on the crucial 
issue of natural justice vis a vis Arti- 
cle 324 where the function is so ex- 
ercised that a candidate is substantial- 
ly prejudiced even if he has not ac 
quired a legal right nor suffered ‘civil 
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consequences’, whatever that may 


mean. 


51. We proceed on the assumption 
that even if the cancellation of the poll 
in this case were an administrative act, 
that per se does not repel the appli- 
cation of the natural justice principle. 
Kraipak (AIR 1970 SC 150) nails the 
contrary argument. Nor did the learned 
Addi. Solicitor General contend that 
way, taking his stand all through, not 
on technicalities, easy victories or 
pleas for reconsideration of the good 
and progressive rules gained through 
this Courts rulings in administrative 
law but on the foundational thesis that 
any construction that we may adopt 
must promote and be geared to the 
great goal of expiditious, unobstructed, 
despatch of free and fair elections and 
leaving grievances to be ‘fully sorted 
out and solved later before the election 
tribunal set out by the Act. To use a 
telling word familiar in  officialese; 
‘Election Immediate’. 


51-A. So now we are face to face 
with the naked issue of natural justice 
and its pro tem exclusion on grounds 
of necessity and non-stultification of 
the on-going election. The Commission 
claims that a direction for re-poll is 
an ‘emergency’ exception. The rules 
of natural justice are rooted in all 
legal systems, not any ‘new theology’ 


and are manifested in the twin princi- 


ples of nemo judex in sua causa and 
audi alteram partem. We are not 
concerned here with the former since 


no case of bias has been urged. The 
grievance ventilated is that of bemg 
condemned unheard. Sporadic appli- 


cations or catalogue of instances can- 
not make for a sciertific statement of 
the law and so we have to weave ecm- 
sistent criteria for application and 
principles for carving out exceptions. 
Tf the rule is sound and not negatived 
by statute, we should not devalue it 
nor hesitate to hold every functionary 
who affects others’ right to it. The audi 
alteram partem rule has a few facets 
two of which are (a) notice of the 
ease to be met; and (b) opportunity 
to explain. Let us study how far the 


situation on hand can co-exist with 
canons of natural justice. While na- 
tural justice is universally respect- 


ed, the standards vary with situations 
contracting into a brief, even post-de- 
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cisional opportunity, or expanding into 
trial-type trappings. 

52. Ridge v. Baldwin (1964) AC 40: 
is a leading case which restored light 
to an area ‘benighted by the narrow 
conceptualism of the previous decade’, 
to borrow Professor Clark’s expression 


(Natural Justice Substance and Sha- 
dow - ‘Public Law’ Journal-Spring 
1975). Good administration demands 


fairplay in action and this simple desi- 
deratum is the fount of natural justice. 
We have already said that the classi- 
fication of functions as ‘judicial’ or 
administrative’ is a  stultifying shib- 
boleth, discarded in India as in Eng- 
land. Today, in our jurisprudence, the 
advances made by natural justice far 
exceed old frontiers and if judicial 
creativity belights penumbral areas it 
is only for improving the quality of 
government by injecting fairplay into 
its wheels. 


53. The learned Additional Solicitor 
General welcomed the dramatic pace 
of enlargement in the application of 
natural justice. But he argued for 
inhibiting its spread into forbidden 
spaces lest the basic values of Art. 329 
be nullified. In short, his point is that 
where utmost promptitude is needed - 
and that is the raison d’etre of ex- 
clusion of intermediate legal proceed- 
ing in election matters - natural justice 
may be impractical and may paralyze, 
thus balking the object of expeditious 
completion. He drew further inspira- 
tion from another factor to validate 
the exclusion of natural justice from 
the Commission’s actions, except where 
specifically stipulated by statute. He 
pointed out what we have eariijer 
mentioned ~- that an election litigation 
is one in which the whole constituency 
of several lakhs of people is involved 
and, if the Election Commission were 
under an obligation to here affected 
parties it may, logically, have to give 
notice to lakhs of people and not 
merely to candidates. This will make 
an ass of the law and, therefore, that 
is not the law. This reductio ad absur- 
dum also has to be examined. 


54. Law cannot. be divorced from 
life and so it is that the life of the 
law is not logic but experience. If, 
by the experimental test, importing the 
right to be heard will paralyse the 
process, law will exclude it, It had 
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been said that no army can be com- 


manded by a debating society, but it 
is also true that the House of Com- 
mons did debate, during the days of 


debacle and disaster, agony and crisis 
of the Second World War, the life- 
-and-death aspects of the supreme 
command by the then British Prime 
Minister to the distress of -all 
our friends and to the delight of 
all our foes’ — too historic to be lost 
on jurisprudence. Law lives not ina 
world of abstractions but in a cos- 
mos of concreteness and to give up 
scmething good must be limited to ex- 
treme cases. If to condemn unheard is 
wrong, it is wrong except where it is 
overborne by dire social necessity. 
Such is the sensible perspective we 
should adopt if ad hoc or haphazard 
solutions should be eschewed. 


55. Normally, natural justice invol- 
ves the irritating inconvenience for 
men in authority, of having to hear 
both sides since notice and opportunity 
are its very marrow. And this prin- 
ciple is so integral to good govern- 
ment, the onus is on him who urges 
exclusion to make out why. Lord 
Denning expressed the paramount po- 
licy consideration behind this rule of 
public law (while dealing with the 
nemo judex aspect) with expressive- 
ness: f 


“Justice must be rooted in confi- 
dence; and confidence is destroyed when 
right-minded people go away thinking 
‘the judge was biased’.” 


We may adapt it to the audi alteram 
situation by the altered statement: 


“Justice must be felt to be just by 
democratie legality 
is to animate the rule of law. And if 
the invisible audience sees a man’s 
case disposed of unheard. a chorus of 
‘no-confidence’ will be heard to say, 
‘that man had no chance to defend his 


stance’.” 


That is why Tucker LJ in Russell v. 
Duke of Norfolk (1949) 1 All ER 109 
(at 118 E) emphasised that ‘whatever - 
standard of natural justice is adopted, 
one essential is that the person con- 
cerned should have a reasonable oppor- 
tunity of presenting his case’. What is 
reasonable in given circumstances is in 
the domain of practicability; not -for- 
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malised rigidity. Lord Upjohn in Fer- 
nando ((1967) 2 AG 337) observed that: 

‘while great urgency may rightly 
limit such opportunity timeously, per- 
haps severely, there can never be a de- 
nial of that opportunity if the princi- 
ples of natural justice are applicable’. 
It is untenable heresy, in our view, to 
lockjaw the victim} or act behind his 
back by tempting | invocation of ur- 
gency, unless the clearest case of pub- 
lic injury flowing’ from the least delay 
is self-evident. Even in such cases are- 
medial hearing as soon as urgent action 
has been taken is the next best. Our 
objection is not to/| circumscription dic- 
tated by circumstances, but to annihila- 
tion as an easy escape from a benign- 
ant, albeit inconvenient obligation. The 
procedural pre-condition of fair hear- 
ing, however minimal, even post-deci- 
sional, has relevance to administrative 
and judicial gentlemanliness. The Elec- 
tion Commission is, an institution of 
central importance: and enjoys far- 
reaching powers and the greater the 
power to affect others’ right or liabi- 
lities the more necessary the need to 
hear. 


56. We may not be taken fo say 
that situational modifications to ‘notice 
and hearing are altogether impermis- 
sible. They are, as' the learned Addl. 
Solicitor General rightly stressed. The 
glory of the law is not that sweeping 
rules are laid down but that it tailors 
principles to practical. needs, doctors 
remedies to suit the patient, promotes, 
not freezes, life’s- processes, if we may 
mix metaphors. Tucker L. J. drove 
home this point when he observed in 
the Duke of Norfolk case ((1949) 1 All 
ER 109) (supra): ; 





“There are no words which are of 
universal application to every kind of 
The requirements of na- 
tural justice must depend on the cir- 
cumstances of the case, the nature of 
the inquiry, the rules under which the 
tribunal is acting, |the subject-matter 
that is being dealt with, and so forth” 


This circumstantial . flexibility of fair 
hearing has been underscored in Wise- 
man v. Borneman |(1971) AC 297 by 
Lord Reid when he said he would be 
“sorry to see this fundamental gene- 
ral principle degenerate into a series 
of hard-and-fast rules,” 


x 
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Lord Denning, with lovely realism and 
principled pragmatism, set out the rule 


in Salvarajan (1976) 1 All ER 12at 
p. 19: 

“The fundamental rule is that, if a 
person may be subjected to pains or 


penalties, or be exposed to prosecution 
or proceedings, or deprived of reme- 
dies or redress or, in some such way 
adversely affected by the investigation 
and report, when he should be told 
the case made against him and be af- 
forded a fair opportunity of answering 
it. The investigation body is, however, 
the master of its own procedure. It 
need not hold a hearing. It can do 
everything in writing. It need not al- 
low lawyers. It need not put every 
detail of the case against a man. Suf- 
fice it if the broad grounds are given. 
It need not name its informants, It 
can give the substance only. Moreover 
it need not do everything itself. It 
can employ secretaries and assistants to 
do all the preliminary work and leave 
much to them. But, in the end, the 
investigating body itself must come to 
its own decision and make its own re~ 
port.” 


Courts must be tempered by the 
thought while compromise on principle 
is unprincipled, applied administrative 
law in modern complexities of govern- 
ment must be realistic, not academic. 
The myriad maybes and the diverse 
urgencies are live factors. Natural jus- 
tice should not destroy administrative 
order by insisting on the impossible. 


57. This general discussion takes us 
to four specific submissions made by 
the learned Addl. Solicitor General. He 
argued that the Election Commission, a 
high constitutional functionary, was 
charged with conducting elections with 
celerity to bring the new House into 
being and the tardy process of notice 
and hearing would thwart this impera- 
tive. So no natural justice. Secondly, 
he submitted that there was no final 
determination to the prejudice of 
party by directing a re-poll since the 
Election Court had the last word on 
every objectionable order and so the 
Commission’s order was more or less 
provisional. So no natural justice. 
Thirdly, he took up the position that 
no candidate could claim anything 
more than an expectation or spes and 
no right having crystallised till official 
declaration of the result, there was no 


my - 
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room -for complaint of civil. consequ- 
ences. What .was condemned ` was the 
poll, not any candidate. So no natı- 
ral justice. Finally, he reminded .us cf 


the far-flung futility of giving. a hear 
ing to_a numerous constituency which 


too was interested in proper. electiors 
like the candidates. So no natural jus- 
tice. 

58.. De Smith was relied. on and 
Wiseman (1967) 3 All ER 1045 as weil 
as Pearlberg (1971-1 WLR 728) were 


cited in support of these propositions. . 


We may add to these weighty rulings 
the decision of the House of: Lords m 
Pearlberg. The decision of this Couct 


in the ruling in Bihar School Exam— 


nation Board v. Subhas Chandra Sinta 


(1970) 3 SCR 963: (AIR 1970 SC 1263) 


where a whole university . examination 
was cancelled without: hearing any ef 
the candidates but was upheld agaimst 
the alleged vice of non-hearing, was 
relied . on. 

59. We must admit that the law, m 
certain amber areas of natural justic,,. 
has been unclear. WVagueness. haunts 
this zone but that is no argument ~o 


shut down. If it is twilit, we must de- 


light. So we will lay down the guid=- 
lines but guard ourselves against ary 
decision on the facts of this cas. 


That is left for the Election Court a 


the light of the law: applicable, 


60. Nobody wili deny that the Elez- 
tion Commission ‘in our ` democratic. 


scheme is a. central figure and a high, 


functionary. Discretion vested. in him 
will ordinarily. be used wisely, not 
rashly, although -to echo Lord Cam- 
den, wide discretion is fraught 
tyrennical potential even in high per- 
sonages, absent legal norms and inst- 


tutional checks,’ and . relaxation. of lə- 


gal canalisaticn’ on generous : ‘VIP. æ- 


sumptions may boomerang. Natural: jws= 


tice is one’ such check on „exercise ` of 
power. But. the chemistry of «natural 
justice is confused in certain aspects, 
especially in relation to the fourfo:d 
exceptions put forward ‘by the: Te- 
pondents. : 


61. So let us examine them ‘eee 
Speed in action versus soundness of 


judgment. is the first dilemma. Ponn1-, 


swamy, (AIR 1952 SC 64) has empha- 
sised what is implicit in, Art. 329 () 
that once the process. of election. has 
. started, it should not be interrupted 
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wich. 


[Prs, 57-62] S.C. 875 


since the tempo may slow down and 
the early Constitution of an elected 
parliament may. be halted. Therefore, 
think twice before obligating a hearing 
at a critical: stage when a quick re- 
poll. is the call. The- point is well” 
taken. A. fair hearing with full notice 
to both or others may surely protract; 
and notice does mean communication 
of materials since no one can meet an ` 
unknown ground. Otherwise hearing 
becomes hollow, the right becomes a 
ritual. Should the cardinal principle 
of ‘hearing’ as condition for decision- 
making be martyred for the cause of 
administrative immediacy? We think 
not. The full panoply .may not be 
there but a manageable minimum may 
make-do. 


62. In Wiseman v. Borneman (1967) 
3 All ER 1045 there was a hint of 
the competitive claims of ` hurry and 
hearing.. Lord Reid said ‘Even where 
the decision has to be reached by a 
body acting judicially, there. must be 
a balance: between: the ‘need for ex- 
pedition and the need to give full op- 
portunity to the defendant to see 
material against him’. (emphasis added), 
We agree that the elaborate and sophi- 
sticated methodology of a, formalised 
hearing may be injurious to prompti- 
tude so essential in an’ election under 
way. Even so, natural Justice is prag- 
matically flexible and is amenable to 
capsulation. under the, compulsive pre-. 
ssure of circumstances. To burke it al- 
together may not be ə stroke of fair- 
ness except in very exceptional cir- 
cumstances. Even in Wiseman where 
all that-was sought tó be done was to 
see if there was .a. prima facie case to 
proceed with. a tax case where inevi- 
tably,.a.:fuller hearing would be. ex- 
tended- at a later. stage of the - pro- 
ceedings; Lord Reid, -Lord -Morris of 
Borth-Gost. and Lord Wilberforce sug- 
gested “that there might be excep- 
tional cases where to decide upon it 


' ex parte would be unfair, and it would 


be the duty of the tribunal to take 
appropriate steps to eliminate unfair- 
ness” (Lord Denning M. R., in Howard 
v. Borneman (1974) .:3 WLR. 660 _ sum- 
marised the observations of the Jaw 
Lords in. this form). No. doctrinaire ap- 
proach is „desirable. but the. Court must 
be anxious to salvage, the -cardinal rule 
to the extent permissible in | a- given 
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case. After all, it is not obligatory 
that counsel should be allowed to ap- 
pear nor is it compulsory that oral 
evidence should be adduced. Indeed, it 
is not even imperative that written 
statements should be called for. Dıs- 
closure of the prominent  circumstan- 
ces and asking for an immediate ex- 
planation orally or otherwise may, in 
` many cases, be sufficient compliance. 
Tt is even conceivable that an urgent 
meeting with the concerned parties 
summoned at an hours notice, or in a 
crisis, even a telephone call, may suf- 
fice, If all that is not possible as in 
the case of a fleeing person whose 
passport has to be impounded lest he 
should evade’ the course of justice or 
a dangerous nuisance needs immediate 
abatement, the action may be taken 
followed immediately by a hearing for 
the purpose of sustaining or setting 
aside the action to the extent feasible. 
It is quite on the cards that the Elec- 
tion Commission, if pressed by cir- 
cumstances, may give a short hearing. 
In any view, it is not easy to appre- 
ciate whether before further steps got 
under way he could not have afforded 
an opportunity of hearing the parties, 
and revoke the earlier directions. We 
do not wish to disclose our mind on 
what, in the critical circumstances, 
should have been done for a fair play 
of fair hearing. This is a matter pre- 
eminently for the election tribunal ta 
judge, having before him the vivified 
totality. of all the factors. All that we 
need emphasize is that the content of 
natural justice is a dependent variable, 
not an easy casualty. 


63. The learned Addl. Solicitor Gene- 
ral urged that even assuming that un- 
der ordinary circumstances a hearing 
should be granted, in the scheme of 
Art. 324 and in the situation of ur- 
gency confronting the Election Com- 
mission it was not necessary. 


64. Here we must demur. 
follow. 


Reasons 


65. It was argued, based on rulings 
relating to natural justice, that unless 
civil consequences ensued, hearing was 
not necessary. A civil right being ad- 
versely affected is a sine qua non for 
the invocation of the audi alteram par- 
tem rule. This submission was sup- 
ported by observations in Ram Gopal 
(1970) 1 SCR 472: (AIR 1970 SC 158), 


A.L. R. 


Col. Sinha (1971-1 SCR 791): (AIR 
1971 SC 40). Of course, we agree that 
if only spiritual censure is the penalty 
temporal laws may not take cognis- 
ance of such consequences since human 
law operates in the material field al- 
though its vitality vicariously depends 
on its morality. But what is a civil con- 
sequence, let us ask ourselves, by pass- 
ing verbal booby-traps? ‘Civil consequ- 
ences’ undoubtedly cover infraction of 
not merely property or. personal rights 
but of civil liberties, material depriva- 
tions and non-pecuniary damages. In 
its comprehensive connotation, every- 
thing that affects a citizen in his civil 
life inflicts a civil consequence. 

‘Civil’ is defined by Black (Law Dic- 
tionary, 4th Edn.) at p. 311): 


“Ordinally, pertaining or appropriate 
to a member of a civitas of free 
political community; natural or proper 
to a citizen. Also, relating to the com- 
munity, or to the policy and govern- 
ment of the citizens and subiects of a 
state. ` 


The word is derived from the Latin 


civilis, a citizen..... In law, it has vari- 
ous significations.” 
x x x x. x 


‘Civil Rights’ are such as belong to 
every citizen of the ‘State or country, 
or, in a wider sense, to all its inhabi- 
tants, and are not connected with the 
organisation or administration of gov- 
ernment. They include the rights of 


property, marriage protection by the 
laws, freedom of contract, trial by 
jury, ete....... Or, as otherwise defined, 


civil rights are rights appertaining to 
a person in virtue of his citizenship 
in a state or community. Rights cap- 
able of being enforced or redressed in 
a civil action. Also a term applied to 
certain rights secured to citizens of 
the United States by the thirteenth 
and fourteenth. amendments to the 
Constitution, and by various acts of 
congress made in pursuance thereof. 


(p. 1487? Black’s Legal Dictionary). 


candidate at an 
regulated by 


The interest of a 
election to Parliament 


the Constitution and the laws comes 
within this gravitational orbit. The 
most valuable right in a democratic 


polity is the ‘little man’s’ little pencil- 
marking, assenting or dissenting, called 
his vote. A democratic right, if deni- 
ed, inflicts civil consequences, Like- 
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wise, the little man’s right, in a ve- 
presentative system of government, to 
rise to Prime Ministership or Presi- 
dentship by use of the right to he 
candidate, cannot be washed away by 
calling it of no civil moment. If civics 
mean anything to a self-governing 
citizenry, if participatory democracy 1s 
not to be scuttled by the law, we stall 
not be captivated by catchwords. The 
straightforward conclusion is that every 
Indian has a right to elect and be 
elected and this is a constitutional as 
distinguished from a common law right 
and is entitled to cognizance by courts 
subject to statutory regulation. Ve 
may also notice the further refine- 
ment urged that a right accrzes 
to a candidate only when he is 
declared returned and until then 
it is incipient, inchoate and intangidle 
for legal assertion — in the twilizht 
zone of expectancy, as it were. This 
too, in our view, is legicidal sophistry. 
Our sytem of ‘ordered’ rights cannot 
disclaim cognisance of orderly proces- 
ses as the right means to a right end. 
Our jurisprudence is not so jejune as 
to ignore the concern with means as 
with the end, with the journey as 
with the destination. Every candidate, 
to put it cryptically, has an interest 
or right to fair and free and legally 
run election. To draw lots and dedde 


who wins, if announced as the ejec- 
toral methodology, affects his right, 
apart from his luckless rejection at 


the end. A vested interest in the pre- 
scribed process is a processual right, 
actionable if breached, the Constitufion 
permitting. What is inchoate, viewed 
from the end, may be complete, view- 
ed midstream. It is a subtle fallacy 
to confuse batween the two. Victory is 


still an expectation; quo modo sa 
right to the statutory procedure. The 
appellant has a right to have the 


election conducted not according to 
humour or hubris but according to 
law and justice. And so natural jusxce 
cannot be stumped out on this score. 
In the region of public law leeus 
standi and person aggrieved, right and 
interest have a broader import. But, 
in the present case, the Election Cem- 
mission contends that a hearing has 
been given although the appellant re- 


torts that a vacuous meeting were 
nothing was disclosed and he -was 
summarily told off would be strange 
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electoral justice. We express no opinion 
on the factum or adequacy of the 
hearing but hold that where a candi- 
date has reached the end of the bat- 
tle and the whole poll is is upset, he 
has a right to notice and to be heard, 
the quantum and quality being condi- 
tioned by the concatenation of circum- 
stances. 

66. The rulings cited, 
the touchstone of civil consequences, 
do not contradict the view we have 
propounded. Col. Sinha (AIR 1971 SC 
40) merely holds — and we respect- 
fully agree — that the lowering of 
retirement age does not deprive a 
government servant’s rights, it being 
clear that every servant has to quit 
on the prescribed age being attained. 
Even Binapani (AIR 1967 SC = 1269) 
concedes that the State has the autho- 
rity to retire a servant on superannua- 
tion. The situation here is different. 
We are not in the province of sub- 
stantive rights but procedural rights 
statutorily regulated. Sometimes pro- 
cessual protections are too precious to 
be negotiable, temporised with or 
whittled down. 


67. Ram Gopal (ATR 1970 SC 158) 
for the same reason, is inapplicable. A 
temporary servant has only a tem- 
porary tenure terminable legally with- 
out injury. Even he, if punished, has 
procedural rights in the zone of natu- 
ral justice, but not when the contract 
of employment is legally extinguished. 
Interest and right are generous con- 
ceptions in this jurisdiction, not nar- 
row orthedoxies as in traditional sys- 
tems. 


68. We move on to a consideration 
of the argument prolix plurality mak- 
ing hearing impracticable and there- 
fore expendable. Attractively ingeni- 
ous and seemingly precedented but, 
argumentum ab inconvenienti had its 
limitations and cannot override estab- 
lished procedure. Maybe, argumentum 
ab impossibili has greater force. But 


.bearing on 


here neither applies for it is a mis- 
conception to equate candidates who 
have fought to the bitter finish with 
the hundreds of thousands of voters 


who are interested in elctoral proprie- 
ties. In law and life, degrees of differ- 
ence may, at a substantial stage, spell 
difference in kind or dimensions, Is 
there an impossible plurality which 
frustrates the feasibility of notice and 
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hearing. if candidates alone need be 
notified? 
69. In Subhash Chander Sinha (1970) 


3 SCR 963: (AIR 1970 SC 1269) Hida- 
yatullah, C. J., speaking for the Court 
repelled the plea of natural justice 
when a whole examination was can- 
celled by the concerned university 
authorities. The reasons given are ir- 
structive. The learned Judge said that 
“the mention of fairplay does not 
come very well from the respondents 
who were grossly guilty of breach of 
fairplay themselves |at the examina- 
tions.” -The court examined the ground 
for cancellation of} examinations and 
satisfied itself that there was undoubt- 
ed abundance of evidence that -stu- 
dents generally had outside assistance 
in answering questions. The learned 
Judge’ went on further to say: 


“This is not a case of any ` particu- 
jar individual who lis being charged 
with adoption of unfair means but .cf 
the conduct of all | the® examinees or 
at least a vast majority of them at a 
particular centre. If it is not a ques- 
tion of charging anyone individually 
with unfair means but to condemn the 
examination as ineffective for the pur- 


pose it was held, |must the Board 
give an opportunity| to’ all the candi- 
dates to represent |their cases? “We 
think not. It was’ not necessary for 





the Board to give an opportunity to 
the candidates if the examinations as 
a whole were being cancelled. -The 
Board had not charged ` any one with 
unfair means so that he could claim 
to defend - himself. | The 
was vitiated by adoption of unfair 
means on a mass scale. In. these cir- 
‘cumstances it would] be: wrong to- m- 
sist that the Board|must hold a ne- 
tailed inquiry into the matter and exa- 
mine each individual. case to satisfy 
itself which of the candidates had not 
adopted ‘unfair means. The ‘examina- 
tion as a whole had to go.”- (967-968): 
(of SCR): {at p. 1272- or ATR) © 


x x x x x 





If.at a centre the whole body of stu- 
dents. receive assistance and manage 
to secure’ success in the .-neighbour- 
hood of 100% when! others at ‘other 
centres are successful only .at an 
average of 50%, it is obvious that .the 
university or the | Board must .do 
something in the matter. It - cannot 
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‘examination. 


A.L R. 


hold a detailed quasi-judicial inquiry 
with a right to its alumni to plead 
and lead evidence ete. before the re- 
sults are withheld or the examinations 
cancelled. If there is sufficient mate- 
rial on which it can be demonstrated 
that the university was right in its 
conclusion that the examinations ought _ 
to be cancelled then academic stan- 
dards require that, the -university’s ap- 
preciation of the problem must be 
respected. It would not do for the 
Court to say that: he should have exa- 
mined all the candidates or even their 
representatives with a view to ascer- 
taining whether they had received as- 
sistance or not. To do this would en- 
courage indiscipline if not -also per- 
jury (968-969 of SCR): (et p. 1273 of 
AIR).” 


These propositions = relied on by 
the learned Addl. Solicitor . General 
who seeks to approximate the present 


' situation of cancellation of the poll to 


the cancellation of an examination. His 
argument is that one has to launch on 
a public enquiry allowing a large num- 
ber of people to participate in the 
hearing if the. cancellation of the poll 
itself: is to be subjected to natural 
justice. He further said that no can- 
didate was condemned but the . poll 
process was condemned. - He continued 
to find a parallel by stating that like 
the university being responsible for 
the good conduct of examinations, the 
Election Commission . was responsible 


. for the proper holding of the poll. We. 


do not consider the ratio in Subash 
Chandar (supra) as applicable. In fact, 
the candidates concerned stand on a 
different footing from. the electorate 
in general. . They. have .acquired a very 


vital stake in polling going on pro- 
perly to a. prompt, conclusion. And 
when that is past there may be a vica- 
rious concern for the constituency, 
why, for that matter, for the. entire 
country, since the success of. demo- 
cracy depends on country-wide elec- 


tions being held periodically and pro- 
perly. Such interest is too remote and 
recondite, too feeble and attenuated, to 
be taken note of in a. cancellation 
proceeding. What really marks the dif- 
ference is the diffusion and dilution. 
The candidates, on the other hand, are 
the spearheads, thé combatants, the 
claimants to victory.” They have ‘set 
themselves. up as nominated candidate 
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organised the campaign and galvan=- 
ed the electorate for the crowns 
event of polling and counting. Their 
interest and claim are not indiffere-t 
but immediate, not weak but vita. 
They are more than the members -f 
the public They are parties -to fe 
electoral dispute. In this sense, th=y 
stand on a better footing and canrot 
be denied. the right to be heard <r 
noticed. Even in the case of univa- 
sity examinations it is not a universal 
rule that notice need not be gives. 
Ghanshyam Das Gupta’s (1962) Supp 3 
SCR 36:(AIR 1962 SC 1110) case ilk- 
strates this aspect. Even there, wh=n 
an examination result of three sane- 
dates was cancelled the Court impos- 
ed natural justice. It was said tkat 


even if the enquiry involved a lare 
number of persons, the committe 
should frame proper regulations zr 


the conduct of such enquiries but rot 
deny the opportunity. That case was 
distinguished in Subhash Chander t-e 
differentia being that in one case te 
right exercised was of the examinrg 
body to cancel its own examinaticns 
since it was satisfied that the exar- 
nation was not properly conducted. It 
may be a parallel in electoral situa- 
tions if the Election Commission ceA- 
cels a poll because it is satisfied tkat 
the procedure adopted has gone away 
on a wholesale basis. Supposing wrcag 
ballot papers in large numbers here 
been supplied or it has come to “he 
notice of the Commission that in ‘de 
constituency counterfeit ballots Ład 
been copiously current and used or a 
large scale, then without reference to 
who among the candidates was m-ce 
prejudiced, the poll might have been 
set aside. It all depends on the ar- 
cumstances and is incapable of gene-a- 
lisation. In a situation like the pres-at 
it is a far cry from natural justice to 
argue that the whole constitue: :y 
‚must be given a hearing. That is an 
ineffectual over-kill., 


70. Lastly, it was contended by <ne 
learned Addl. Solicitor General, tak- 
ing his cue from Wiseman (1971 AC 
297) that the Election Commissica’s 
direction for a re-poll has only a po- 
visional consequence since the election 
court was the ultimate matter of zhe 
destiny of the poll, having power to 
review the decision of the Commiss=n. 
It is true that Wiseman deals with 3e 
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assessment of the evidence at a preli- 
minary stage merely to ascertain whe- 
ther there is a prima facie case. The 
proceeding had still later stages where 
the affected party would enjoy a full 
opportunity. Lord Reid said plainly 
that there was a difference: 


“It is very unusual for there to be a 
judicial determination of the question 
whether there is a prima facie case 
ani there is nothing inherently unjust 
in reaching such a- decision (ie a 
prima facie decision) in the absence 
cf the other party.” 


Lord Wilberforce however took the 
view that there was a ‘residual duty 
of fairness’. Lord Denning in Pearl- 
berg v. Varty (1971) 1 WLR 728, 737 
added in parenthesis: 


“Although the tribunal, in deter- 
mining whether there is a prima facie 
case, is itself «he custodian of fairness, 
nevertheless its discretion is open to 
(pp. 737-738) 
Buckley, J. made the point about natu- 
ral justice and administrative action. 

“I do not forget the fact that it has 
been said that the rules of natural 
justice may apply to cases where the 
act in question is more properly des- 
cribed as administrative then judicial 
or quasi-Judicial: See Ridge v. Baldwin 
(1964) AC 40 and Schmidt v. Secre- 
tary of State for Home Affairs (1969) 
2 Ch 149: (p. 747) 


71. The Indian parallel would be an 
argument for notice and hearing from 
a police officer when he investigated 
and proceeded to lay a chargesheet be- 
cause he thought that a case to be 
tried by the court had been made out. 
The present case stands on a totally 
different footing. What the Election 
Commission does is not to ascertain 
whether a prima facie case exists or an 
ex parte order, subject to modification 
by him is to be made. If that were so 
Pearlberg, (1971-1 WLR 728) would 
have been an effective answer. For, 
Lord Denning luminously illustrates 
the effect: 

“I would go so far with him as to 
say that in reaching a prima facie de- 
cision, there is a duty on any tribunal 
to act fairly; but fairness depends on 
the task in hand. Take an application 
to a court by statute, or by the rules, 
or as a matter of practice, is made 
ex parte, The Court itself is a cus- 
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todian of fairness. If the matter is 
so urgent that an order should be 
made forthwith, before hearing the 
other side, as in the case of an in- 
terim injunction or a stay of execution 
the court will make the order straight- 
way we do it every day. We are al- 
ways ready, of course, to hear the 
other side if they apply to discharge 
the order. But still. the order is made 
ex parte without hearing them. It is 
a prima facie decision. I agree that 
before some other tribunal a prima 
facie decision may be a little different. 
The party affected by it may not be 
able to apply to set it aside. The case 
must go forward to a final decisian. 
Here again, I think the tribunal itself 
is under what Lord Wilberforce de- 
scribed as a residual duty of fairness.” 
(1971 A.C. 297, 320) 
When Pearlberg reached the House of 
Lords, the Law Lords considered the 
question again. Lord Hailsham of St. 
Marylebone L. C. observed: 


“The third factor which affects mind 
is the consideration that the decision, 
once made does not make any final 
determination of the rights of the tax- 
payer. It simply enables the inspector 
to raise an assessment, by satisfying 
the commissioner that there are rea- 
sonable grounds for suspecting loss of 
tax resulting from neglect, fraud, or 
wilful defeault, that is that there is a 
prime facie probability that there has 
been neglect, etc, and that the Crown 
may have lost by it. When the as- 
sessment is made, the taxpayer cen 
appeal against it, and, on the appeel, 
may raise any question (inter alia) 
which would have been relevant on 
the application for leave, except that 
the leave given shculd be discharged.” 

: (p. 539) 


x x X x 


“The doctrine of natural justice has 
come in. for increasing consideration in 
recent years, and the courts general- 
ly, and your Lordships’ House in par- 
ticular, have, I think rightly, advanced 
its frontiers considerably. But at the 
same time they have taken an increas- 
ingly sophisticated view of what it 
requires in individual cases.” (p. 540} 


Viscount Dilhorne observed in that 
case: 
“I agree with Lord Donoven’s view 


(Wiseman v. Borneman (1971) AC 297, 


A. LR. 


316) that it cannot be said that the 
rules of natural justice do not apply 
to a judicial determination of the 
question whether there is a prima 
facie case, but I do not think they ap- 
ply with the same force or as much 





force as they do to decide decisions 
which determine the rights of per- 
sons,” (p. 546) 


Lord Pearson’s comment ran thus: 


“A tribunal to whom judicial or 
quasi-judicial functions are entrusted 
is held to be required to apply those 
principles in performing those func- 
tions unless there is a provision to 
the contrary. But where some person 
or body is entrusted by Parliament 
with administrative or executive func- 
tions there is no presumption that 
compliance with the principles of na- 
tural -Justice is required, although, as 
Parliament’ is not to be presumed to 
act unfairly’, the courts may be able 
in suitable cases (perhaps always) to 
imply an obligation to act with fair- 
ness, Fairness, however, does not neces- 
Sarily require a plurality of hearings 
or representations and counter-repre- 
sentations. If there were too much 
elaboration of procedural safeguards, 
nothing could be done simply. and 
quickly and cheaply. Administrative or 
executive efficiency and economy 
Should not be too readily sacrificed. 
The disadvantage of a plurality of 
hearings even in the judicial sphere 
was cogently pointed out in the majo- 
rity judgments in Cozens v. North 
Devon Hospital Management Committee 
(1966) .2 QB 330, 343, 346-347." 

(page 547) 
Lord Salmon put the matter pithily: 
“No one suggests that it is unfair to 


launch a criminal prosecution without 
first hearing the accused.” (p. 550) 


Indeed, in Malloch (1971) 1 WLR i578, 
1598 E. Lord Wilberforce observed: 

“A limited right of ‘appeal on the 
merits affords no argument against the 
existence of a right to a precedent 
hearing, and, if that is denied, to have 
the decision declared void.” 

(Foot note 30, Public Law Spring 
1975 Stevens p. 50 from Natural Jus- 
tice; Substance and Shadow by D. H, 
Clerk) 
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After all, the Election Court can exes- 
cise only a limited power of review 
and must give regard to the Com 
mission’s discretion. And the troubde 
and cost of instituting such proceed 
ings would deter all but the most d= 


termined of parties aggrieved, ari 
even the latter could derive no he2 
from legal principle in predicting 
whether at the end of the day tie 
court would not condone their suw- 
mary treatment on a subjective ap- 
praisal of the demerits of the cam 


they had been denied the opportunry 
to present. The public interest woud 
be ill-served by judicially fostered urm- 
certainty as to the value’ to be s=t 
upon procedural fair play as a canca 
of good administration. And further tke 
Wiseman (1971 AC 297) law Lords r= 


garded the cutting out of ‘hearing’ =, 


quite unpalatable but in the circun- 
stances harmless since most of the a= 
sessees know the grounds and their 


declaration was one mode of explana- .- 


tion. 
72. We consider it a valid point > 
insist on observance of natural justices 
in the area of administrative decision- 
making so as to avoid devaluation cf 
this principle by ‘administrators a- 
ready, alarmingly insensitive to tha 
rationale of audi alteram partem’. 
“In his lecture on ‘The Mission ef 
the Law’ Professor H. W. R. Wace 
~ takes the principle that no man shouid 
suffer without being given a hearirz 
- as a cardinal example of a principi 
‘recognised as being indispensable . => 
§ustice, but which . (has) not yet wa 
complete recognition in the world ef 
administration .......... The goal of ad- 
ministrative sporadic and ex post fact2 
§udicial review. The essential missiom 
of the law in this field is to win ac 
ceptance by administrators of the prir- 


ciple that to hear a man before he <3. 


penalised is an integral part of tke 
decision-making process. A measure of 
the importance of resisting the incip.- 
ent abnegation by the courts of the 
firm rule that breach of audi..alteram 
partem invalidates, is, that if it gairs 
ground the mission of the law is doom- 
ed to fail to the detriment of all.” 
(P. 60: Public Law ‘Spring 1975 Ste- 
vens Natural Justice: Substance and 
shadow) `. E : 


73. Our constitutional order pays 


more than lip service to the . rule ci 
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reasonable administrative process. Our 
people are not yet conscious of their _ 
rights; our administrative apparatus 
has a hard-of-hearing heritage. There- 
fore a creative play: of fair play, irk- 
some to some but good in the ‘long 
run, must be accepted as part of our 
administrative law. Lord Hailsham L, 
C. in Pearlberg presaged 1972-1 WLR 
534): 

"The doctrine of natural justice has 
come in for increasing consideration in 
recent years, and the courts generally, 
and (the House of Lords) in particu- 
lar, have...... advanced its frontiers con- 
siderably. But at the same time they 
have taken anincreasingly sophisticated 
view of what is required in individual 
cases. 

(P. 63, 
supra) 
And in India this case is neither the 
inaugural nor the valedictory of natural 
justice. 


74. Moreover, Sri Rao’s plea that 
when the Commission cancels, viz., de- 
clares the poll void it is performing 
more than’ an ‘administrative function 
merits attention, although we do not 
pause to decide it. We consider that 
in the: vital area of elections where 
the people’s faith in the democratic 
process is hyper-sensitive it is repub- 
lican realism to keep alive audi alte- 
ram even in emergencies, ‘even amidst 
the clash of arms’. Its protean shades 
apart we recognise that ‘hearing’ need 
not be an elaborate ritual and may, in 


Public Law Spring 1975 


-situations of quick despatch, be mini- 


mal, even formal, nevertheless real. In 
this light, the Election Court will ap- 
proach the problem. ‘To scuttle the 
ship is not to save the cargo; to jetti- 
son may be. 


75. Fair hearing is thus a postulate 
of decision-making cancelling a poll, 
although fair abridgement of that pro- 
cess is permissible. It can be fair 
without the rules of evidence or forms 
of trial. It cannot be fair if appris- 
ing the affected and appraising the re- 
presentations is absent. The philosophy 
behind natural justice is, in one sense, 


‘participatory justice in.the process of 


democratic rule of law. 


76. We have been told that wher- 
ever the Parliament has intended a 
hearing it. has said so in the Act and 
the: rules and inferentially where it 


882 S.C. {[Prs. 76-80] 


has not specificated it is otiose. 
is no such sequatur. ‘The silence of a 
‘statute has no exclusionary effect ex- 
cept where it flows: from necessary 


There 


implication. Article 324 vestst a wide 
power and where some direct -conse- 
quence: on candidates emanates from 


its exercise we must, read: this - fime 
tional obligation. . : 


77. There was much argument about 
the guidelines in Ss. 58 and 64A ke- 
ing applicable to an order for consti- 
tuency-wide repoll. It may be whole- 
some to be guided; but it is not Jle- 
gal not to do so, provided, .homaġe to 
_ natural justice is otherwise paid. Like- 
wise, Sri P. P. Rao presséd that the 
Chief Election Corimissioner’ was arbi- 
trary in ordering a _re-poll beyond 
Fazilka segment or postal ballots. Even 
the 3rd respondent had not asked for 
it; nor was there any material to war- 
rant it since all’ the ballots of all the 
other segments were still available ‘to 
be sorted out-and recounted. A whole 
re-poll- is not a joke... It. is. almost. an 
irreparable punishment: to: the constitu- 
ency .and the candidates. °: The: sound 
and fury, the.. mammoth . ‘campaigns 
and rallies, the whistle-stop „speeches 
_and frenzy of slogans, -the _white-heat 


of tantrums, -the expansiveness -of the 


human resources and a hundred. other 
traumatic consequences must be remem-~ 
bered: before an: easy re-poll is direct- 
. ed, urges. Shri Rao..Weé note the point 
. but leave its impact open for the Elec 
tion Court to. assess when judging whe- 
ther the. impugned order -was_ scary; 
arbitrary, whimsical or arrived at by 
omitting ‘material. considerations. Inde- 
pendently -of natural ` justice;.- judicial 
review extends to’ an - 
the order as to its being perverse, ir- 
rational, bereft. of application of . the 
- mind or without any. A SET, back- 
ing.. If two views - e possible, , “the 
Court .cannot eee its view. If na 
“view. is possible ` the. aaa must Strike 
l down., x 5 : x 
78.: We: have : protected the ` pario- 
‘rama’: of | administrative ‘law at “this 
length so that the area may -not be 


-befogged at the trial -béfore the - Elec 


tion Court and for action in future ‘by 
the Election Commission. We have held 
that Art. 329 (b) is a bar for interme- 
diate legal proceedings calling in qies- 
tion the steps in the’ election outside 
the machinery for oon ‘election 
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examination of. 


AER. 


f 
disputes. We have further held that 
Art. 226 also suffers such eclipse. Be- 
fore. the notification under S. 14 and 
beyond the declaration - under Rule 64 
of Conduct of Election’ Rules, 1961 are 
not forbidden ground. In between is, 
provided, the .step challenged is. taken 
in furtherance of, not-to halt or ham- 
per the progress of the election, 


79. We have clarified that what may 
seem to be counter to the march. of 
the election process may in fact be - 
one to clear the way to a free and 
fair verdict of the electorate. ‘It de- 
pends, Taking the: Election Commis- 
sion at his word (the Election Court 
has the power to examine the validity 


of. his word), we proceed on the prima 


facie view that writ petition is not 
sustainable.- ‘If’ it turned out that the. 
Election’ Commission acted in bizarre fa- 
shion‘‘or in indiscreet haste, ` it- fore- 
bodes ill for the Republic. For if the 
salt’ lose their savour, wherewith 
shall they be salted? - Alan Barth in 
his ‘Prophets with Honor’, quotes Jus- 
tice Felix Frankfurther regarding the 
standard fora judicial decision ‘thus: ` 

“Mr. ` Doolay’s | “th? ' Supreme Court 
follows: th” iliction returns”, “expressed: 
the wit of cynicism, ‘not the demand 
of: principle: -A Court” which ‘yields to 
the popular’ will thereby licences it- 
self. to. practice’ despotism, for there 
canbe no’ assurance ‘that it- will’. not 
on. another occasion indulge its. 


lity in a democratic - society’ ` ‘only to 
the extent that: they succeed’ ‘in shap- 
ing their judgments by rational ` stan- 
dards,’ and rational standards are. both’ 
impersonal and communicable.’ ` 


(Quotation from American Federation 
of ‘Labor yv. American .Sosh and Door 
Co. (1949) 335 US 538 p. 15 of Alan 
Barth’s book published’ by «Light An 
Life. Publishers, New Delhi) 


The: above observation. would -. eaualiy 
apply to the Election: Commission.” | - 


:80. Many - incidental points were de- 
bated: but we :have- ignored . those 
micra-questions: and confined. “ourselves 
to macro-determinations. It. is for . the. 
Election Court, not. for us, to rule on 
those -variegated matters, Certain ob- 
vious questions will, claim the Election 
Court’s attention. Did the Commission 
violate the election rules or canons of 
fairness? bar the > play, in ‘short, acs 


Own . 
will. Courts can fulfil their. responsibi- 
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cording to the script or did the dza- of ‘non-compliance’ wide enough to 
matic personae act defiantly, contrery bring in all contraventions, excesses, 
to the text? After all, democreic breaches and subversions. 


elections may be likened’ to a drama 
with a solemn script and responsiae 
actors, officials and popular, each play- 
ing his part, with roles for heras 
but not for villains, save where ‘the 
text is travestied and unscheduled arfi- 
heroes intervene turning the promising 
project for the smooth registration -f 
the collective will of ‘the people io 
a tragic plot against it. Every corrtot 
practice, partisan official action, belie 
breach of rules or deviance from “he 
fundamental of electoral fair play i a 
danger signal for the nation’s den- 
cratic destiny. We view this case wh 
the seriousness of John Adam’s wam- 
ing: l ; . 

“Remember, said John Adams, ‘2- 
member’, democracy never lasts loxg. 
It soon wastes, exhausts and murd2ts 
itself. There never was a  democrecy 
that did not commit suicide.” 

(Quoted from M. Hidayatullah in 
“Democracy in India and the Judical 
Process, Lajpat Rai Memorial Lectures: 
p. 16) 

81, Only one issue remains. Is “he 
provision in S. 100 read with Sec. 38 
sufficient to afford full relief to -he 
appellant if the finding is in violaten 
or mal-exercise of powers under Arti- 
cle 324? Sri Rao says ‘NO’ while che 
opposition says ‘YES’. 


82. Let us follow the appellar*’s 
apprehension for a while to test its 
tenability. Ee says that the Comms- 
sioner has no power to cancel the els2- 
tion to a whole constituency. The-2- 
fore, the impugned order is beycnd 
his authority and in excess of his fiaz- 
tions under Art. 324. Moreover, even if 
such power exists it has been exerds- 
ed illegally, arbitrarily and in viaa- 
tion of the implied obligation of az-i 
alteram partem. In substance, his com- 
plaint is that under guise of Art. 224 
the Commissioner has acted beyond its 
boundaries, in breach of its content 
and oblivious of its underlying dut=s. 
Such a mal-exercise clearly tast- 
amounts to non-adherance to ‘me 
norms and -limitations of Art. 324 axi, 
if true, is a non-compliance with that 
provision of the Constitution. It fals 
within S. 100 (1) (d) (iv). A geneross, 
purpose-oriented, literally informed s-a- 
tutory interpretation spreads the wings 


83. We derive support for this ap- 
proach from Durga Mehta (AIR 1954 
SC 520). The Court there considered 
the same words, in the same sections, 
in the same Statute. Sec. -100 (2) (c) 
interpreted in that case  re-incarnates 
as S. 100 (1) (d) (iv) later. Everything 
is identical And Mukherjea, J., ex- 
plained (at p. 524 of AIR). 


“It is argued on behalf of the res- 
pondent that: the expression “non- 
compliance” as used in sub-sec. (2) (c) 
would suggest the idea of not acting 
according to any rule or command and 
that the expression is not quite appro- 
priate in describing ‘a mere lack of 
qualification. This, we think, would 
be a narrow way of looking at the 
thing. When a person is incapable of 
being chosen as a member of a State 
Assembly under the provisions of the 
Constitution itself but . has neverthe- 
less been returned as such at an elec- 
tion, it can be said without impropriety 
that there has been non-compliance 
with the provisions of the Constitu- 
tion materially affecting the result of 
the election. There is no material dif- 
ference between “non-compliance” and 
“non-observance” or “breach” and this 
item in clause (c) of sub-sec. (2) may 
be taken as a residuary provision con- 
templating cases where there has been 
infraction of the provisions of the Con- 
stitution or of the Act but which 
have not been specifically enumerated 
in the other portions of the clause.” 


Lexical significations are not the last 
work in statutory construction. We 
hold that it is perfectly permissible 
for the Election Court to decide the 
question as one falling under Section 
100 (1) (d) (iv). A presumatic view of 
the Act and Art. 324 helps discern ‘an 


organic synthesis. Law sustains, not 
fails. 5 i 
84. A kindred matter viz, the 


scope of Sec. 100 and Sec. 90 has to 
be examined, parties- -having expressed 
anxious -difference -on the implied 
powers of the Election Court. Indeed, 
it is a necessary part of our decision 
but we may deal with it even here. 
Sri Rao’s consternation is that if his 
writ petition is dismissed as not main- 
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tainable and his election petition is 
dismissed on the ground that the 
Election Court had no power to exa- 
mine the cancellation of poll, naw 
that a fresh poll has taken place, he 
will be in the unhappy position of 
having to forfeit a near-victory be- 
cause a gross illegality triumphs irre- 
mediably. If this were true the hopes 
of the rule of law turn into dupes of 


the people. We have given careful 
thought to this tragic possibility and 
are convinced — indeed, the learned 


Addl. Solicitor General has argued for 
upholding, not subverting the rule of 
law and agrees — that the Election 
Court has all the powers necessary to 
grant all or any of the reliefs set out 
in Sec. 98 and to direct the Commis- 
sioner to take such ancillary steps as 
will render complete justice to the 
appellant. 

85. Section 98, which we have read 
earlier, contemplates three possibilities 
when an election petition is tried. Part 
VI of the Act deals with the complex 
of provisions calculated to resolve 
election disputes. A march past this 
Part discloses the need to file an elec- 
tion petition (S. 80) the jurisdiction to 
try which is vested in the High Court 
(80A). Regulatory of the further pro- 
cesses on presentation of a petition are 
Secs. 81 to 96. If a candidate whose 
return is challenged has a case invali- 
dating the challenger’s election he may 
set it up subject to the provision in 
Sec. 97. Then comes the finale in 
Sec. 98. The High Court has three op- 
tions by way of conclusive determina- 
tions. It may (a) dismiss the petition 
(b) declare the election void; and (c) 
go further to declare the . petitioner 
duly elected. Side-stepping certain . spe- 
cies of orders that may be passed un- 
der S..99 we hnave-to explore the ga- 
mut of implied powers when the grant 
of power is wide and needs incidental 
exercises to execute the substantive 
power.. 

86. A few more sections exist- which 
we may omit as being not germane to 
the present controversy. 


.87. What is that controversy? Let 
us project it. with special reference to 
the present case. Here the poll. pro- 
ceeded peacefully, the counting was 
almost complete, the ballots of mest 
stations are available and postal votes 
plus the. votes of one or two polling 


ALR, 


stations may alone be missing. Shri P. 
P. Rao asks and whenever counsel in 
court or speaker on a podium asks 
rhetorical questions be sure he is ready 
with an answer in his favour: If the 
court holds that the cancellation by 
the Commissioner of the whole poll is 
illegal what relief can it give me 
since a fresh election based on that 
demolition has been already held? If 
the court holds that since most of the 
ballots are intact, re-poll at one or two 
places is enough how can even the 
court hold such limited re-poll? If the 
Court wants to grant the appellant 
the relief that he is duly elected how 
can the intervening processes lying 
within the competence of the Commis- 
sioner be commandeered by the Court? 
The solution to this disturbing string 
of interrogations jis simple, given a 
creative reading of implied powers 
writ invisibly, yet viably, into the lar- 
ger jurisdiction under Sec. 98 Law 
transcends legalism when life is baf- 
fled by surprise situations. In this lar- 
ger view and in accordance with the 
well-established doctrine of. implied 
powers we think the Court can — and if 
justified, shall — do, by its command, 
all that is necessary to repair the in- 
jury and make the remedy realisable. 
Courts are not luminous angels beat- 
ing their golden wings in the void but 
operational authority sanctioning every-. 
thing to fulfil the trust of the rule of 
law.. That the less is the inarticulate 
part of the larger is the jurisprudence’. 
of power. Both Sri Sorabjee and Sri 
Phadke agree to this proposition and 
Sri Rao, in the light of the election 
petition filed and-is pending, cannot 
but assent to it: .By way of abundant 
caution or otherwise, the appellant has 
declaration of the 8rd respondent as 
challenged, in his election petition, the 
the returned candidate. He has also 
prayed for his being declared the duly 
elected candidate. .There is no dispute 
— there cannot be — that the corner- 
stone ofthe second constituency-wide 
poll is the cancellation of the first. IÈ 
that is set aside as invalid by the 
High Court for any good reason then. 
the second poll falls and the 3rd res- 
pondent too with it. This: question of 
the soundness of the cancellation of 
the entire poll is within the Court’s 
power under S. 98 of the Act. AR 
are agreed on this. In that eventuality, 
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what are the follow-up steps? Every- 
thing necessary to resurrect, recon- 
struct and lead on to a consummation 
of the original process. Maybe, to give 
effective relief by way of completion 
of the broken election the Commmis- 
sioner may have to be directed to hold 
fresh poll and report back together 
with the ballots. A recount of all or 
some may perhaps be required. Other 
steps suggested by other developments 
may be desired. Jf anything integral- 
ly linked up with and necessitated by 
the obligation to grant full relief has 
to be undertaken or ordered to he 
done by the election machinery, all 
that is within the orbit of the Electior. 
Court’s power. 


88. Black’s Law Dictionary explains 


the proposition thus: 


“Implied powers are such as are 
necessary to make available and carry 
into effect those powers which are ex- 
pressly granted or conferred, anc 
which must therefore be presumed te 
have been within the intention of the 
constitutional or legislative grant.” 


(p. 1334 Black’s Legal Dictionary 4tk 
dn.). 


89. This understanding accords with 
justice and reason and has the sup- 
port of Sutherland. The learned Addl. 
Solicitor General also cited the cases 
in Matajog Dubey v. H. C. Bhar- 
(1955) 2 SCR 925 at p. 937: (AIR 1956 
SC 44 at pp. 50, 51) and Commissioner 
of Commercial Taxes v. R. S. Shaver 
(1968) 1 SCR 148 at pp. 154, 155 :(AIE 
1968 SC 59 at pp. 62, 63) to substan- 
tiate his thesis that the doctrine of im- 
plied powers clothes the Commissione= 
with vast incidental powers. He illu- 
strated his point by quoting 
Sutherland (Frank E. Horack Jr. 
3). 


“Necessary implications: Where a sta- 
tute confers powers or duties in gene- 
ral terms, all powers and duties inci- 
dental and necessary to make suck 
legislation effective are included b> 
implication. Thus it has been  statec, 
“An express statutory grant of powes 
or the imposition of a definite dutz 
earries with it by implication, in thz 
absence of a limitation, authority t=: 
employ all the means that are usual- 
ly employed and that are necessary tz 
the exercise of the power or the per- 
formance of the duty......... That whic 
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is clearly implied is as much a part of 
a law as that which is expressed.” 
The reason behind the rule is to be 
found in the fact that legislation is 
enacted to establish broad or general 
standards. Matters of minor detail are 
frequently omitted from legislative en- 
actments, and “if these could not be 
supplied by implication the drafting of 
legislation would be an interminable 
process and the true intent of -the 
legislature likely to be defeated, 

~ The rule whereby a statute, is by 
necessary implication extended has been 
mast frequently applied in the con- 


“struction of laws delegating powers to 


public officers and administrative agen- 
cies. The powers thus granted involve 
a multitude .of functions that are dis- 


coverable only through practical ex- 
perience. ; 
x . x x x 


A municipality, empowered, by statute 
to construct sewers for the preserva- 
tion of the public health, interest and 
convenience was permitted to con- 
struct a protecting wall and pumpmg 
plant which were necessary for the 
proper working of the sewer, but were 
essential to public health. A country 
school superintendent, who was by sta- 
tute given general supervisory power 
over a special election, was permitted 
to issue absentee ballots. The power 
to arrest has been held to include the 
power to take finger prints, and take 
into custody non-residents who were 
exempted from the provisions of a i 
censing statute.” 


90. Having regard to statutory seft- 
ting and comprehensive jurisdiction of 
‘the Election Court we are satisfied 
that it is within its powers to direct a 
re-poll of particular polling stations to 
be conducted by the specialised agency 
under the Election Commission and 
report the results and ballots to the 
Court. Even a re-poll of postal bal- 
lots,.since those names are known can 
be ordered taking care to preserve the 
secrecy of the vote. The Court may, 
if necessary, after setting aside the 
election of R. 3 (if there are good 
grounds therefor) keep the case pend- 
ing, issue directions for getting avail- 
able votes, order recount and or par- 
tial re-poll, keep the clection petition 
pending and pass final order holding 
the appellant elected if — only if — 
valid grounds are established. Such be- 
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ing the wide ranging scope of implied | 


powers we are in agreement with the 
learned. Addl. Solicitor General that 
all the reliefs the appellant claims are 
within the Court’s powers to grant 
and .Sri Rao’s alarm is unfounded. ` 


91. Diffusion, even more elaborate 
discussion, tends to blur the precision 
of the conclusion in a’ judgment and 
so it is meet. that we synopsize the 
formulations. Of. course, the condensed 
statement we make is: for convenience, 
not for exclusion of the relevance or 
attenuation of the binding impact‘ of 
the detailed argumentation. For 
limited purpose,; we set down our 
holdings: ` 

1 (a) Article| 329 (b) is a blanket 
ban on litigative| challenges to electoral 
steps taken by the Election Commis- 
sion and its officers for carrying tor- 
ward the proces of election ‘to its 
-culmination in the Tonnal declaration 
of the result. 

- (b) Election, in this context, Ws a 
very wide connotation commencing 
from the Presidential notification eall- 
ing upon the electorate to elect and 
culminating in the’ final declaration of 
the returned candidate. 


2 (a) The Constitution: contemplates a 
free and fair election and’ vests ‘com- 
prehénsive responsibilities of superin- 
tendence, direction and control ‘of the 
conduct of elections in the Election 
Commission. This responsibility may 
cover powers, duties ‘and functions of 
many sorts, administrative’ or ‘other, 
depending on the} - circumstances. 

(b) Two limitations at least are laid 
on its plenary character in the exer- 
cise thereof. Firstly, when Parliament 
or any State Legislature has made 
valid law relating to or in connection, 
with elections, the Commission, shall 
act in conformity, with, not in viola- 
tion of, such provisions but where such 
law is silent Art.! 324 is a reservoir of 
power to act for; the avowed. purpose 
of. not divorced from, pushing forward 
a free and fair election with expedi- 
tion. Secondly, the Commission shall 
be responsible to, ithe rule of law, act 
bona fide and be amenable to the 
norms of natural | justice in so far as 
conformance to such canons can rea- 
sonably and realistically, be required of 
it as fairplay-in-action in a most m- 
portant: area. of the „constitutional 





this. 
„medy. for every wrong done 


` ubi jus ibi 
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order, viz, elections. Fairness does 
import an obligation to see that no 


wrong-doer candidate benefits by his 
own wrong. To put the matter beyond 
doubt, natural justice enlivens and ap- 
plies to the specific case of order for 
total re-poll, - although not in full 
panoply but in - flexible practicability. 
Whether it has been complied with’ is 
ru open for the Tribunal’s adjudica- 
on.. 


3. The conspectus of provisions bear- 
ing on the subject of elections clearly 
expresses the rule that there is a re- 
during 
the election in progress although it is 
postponed to the post election stage 
and procedure as predicated in Article 
329 (b) and the 1951 Act. The Election 
Tribunal has, under the various provi- 
sions of the Act, large enough. powers 
to’ give relief to an injured candidate 
if he makes out a case and such pro- 
cessual amplitude of power extends to 
directions to the Election Commission 


‘or other appropriate agency to hold a 


poll, to bring up the ballots or do 
other things necessary: for fulfilment of 
the jurisdiction to undo illegality and 
injustice and do complete justice with- 
a the parameters set by the. existing 
aw. 


92. In sum, a pragmatic modus 
vivendi between the Commission’s para- 
mount constitutional responsibility vis 
a vis elections and the rule of law 
vibrant with far acting by every 
authority and remedy for every right 


‘breached, is reached.’ 


93. We conclude stating that the bar 
of Art. 329 (b) is as wide as the door 
of S. 100 read with S. 98. The writ 
petition is dismissible but. every re- 
lief (given factual prcof) now prayed 
for in- the pending election petition is 
within reach. On this view of the law 
remedium. is vindicated, 
election ` injustice is avoided. and the 
constituency is allowed to speak ef- 
fectively. In the light of and condi- 
tioned by the law we have laid down, 
we dismiss the appeal. Where the dis- 
pute which spirals to this Court is 
calculated to get a clarification -of. the 
legal calculus. in an area of national 
moment, the -parties are the .. occasion 
but the people are- the beneficiaries,- 
and’so costs must not be visited on a 
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particular ‘person, Each party will bear 
his own costs. 

94. A word of meed for counsel, 
Shri Soli Sorabjee did, with imagma- 
tive, yet emphatic, clarity and pragma- 
tic, yet. persuasive, advocacy, ~ belight 
the twilit, yet sensitive, zones of the 
electoral law; Shri P. P. Rao did, with 
feeling for justice and wrestling with 
law, drive home the calamities of our 
system if right did net speak to re- 
medy; and Shri: Phadke did, without 
overlapping argument, but with un- 
sparing vigour, bring out the legal dy- 
namics of quick” elections and compre- 
hensive corrections, We record our 
appreciation to the bar whose help 
goes a long way for the bench to da 
justice. 


gt 


The Judgment of Goswami ‘and Shin: j 


ghal JJ. was delivered’ by . 


GOSWAMI, J.:— 95. This aooaa by 
special leave is directed against the 
judgment of the Delh* High Court dis- 
missing the writ) application of the 
appellant únder Art, 226 of. the. Con- 
stitution, ‘ 

! 96. By a notification — of February 
10, 1977, 
the Représentation’ of. the People Act, 
1951, (briefly ‘the Act), the President 
called upon ‘the Parliamentary Con- 
stituencies to elect members to the 
House of the -People in accordance with 
the provisions of the Act and the 
-Tules and. orders made thereunder, 
Simultaneously, ` a notification was issu- 
ed by the Chief Election Commissioner 


with a calendar-‘of dates for different ~ 


Parliamentary Constituencies in - the 
country. In this appeal we are con- 
cerned with No.. 13-Ferozepore Parlia- 
mentary: Constituency in the State of 


Punjab where the poll was scheduled . 


to be held on March 15, -1977, and 
March 23 was fixed as the date before 
which the election’ shall bë completed.. 
Counting, according to the: 


was to commence on’ March 20, 1977 


and- it actually. continued on March 21, 


1977. This “Parliamentary Constituency 
consisted of nine. Assembly Constituén- 
cies including the’ Fazilka and’ Zira As- 
sembly’ segments, . . > 
- 97. We may now briefly ` state.. the 
appellant’s - case so. far-: as it. ‘is uate: 
rial: . 4 

98. The poll in the’ ‘entire Parlia- 
mentary Constituency was peacefully 
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made under Section 14 of. 


schedule, ` 
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over on March 16, 1977. Counting in 

five Assembly segments was .complet- 

ed on March 20, 1977, and in the re- 
maining four it was completed on. 
March 21. The Assistant Returning Of- 
ficers made entries in the result sheets 
in form 20 and announced the number 
of votes received by each candidate in 
the Assembly. segments. No recounting 
was asked for by any candidate or his 
polling agent in any segment. Copies 
of the result sheets in Form 20 ‘were 
handed over to the candidates or to 
their polling agents. The ballot papers 
and the result sheets of all the nine 
Assembly segments were transmitted 
by the Assistant Returning Officers 
concerned to the Returning Officer at 
the Headquarters, According .to the 
‘result sheets the appellant, who was 
the Congress candidate, secured 1,96,016 
votes, excluding postal. ballots, as 
against his nearest rival candidate, res- 
pondent No, 3, belonging to the Akali 
Party, .who secured 1,94,095 votes, ex- 
cluding postal ballots. The margin of 
votes between the appellant and res- 
pondent No. 3 at ‘that stage was 1921. 

There were 769 postal ballots. As per 
programme, counting of postal ballot 


` papers was started: by the Returning 


Officer (respondent No, 2) at 3.00 P.M. 
on -March 21. 248 ballot papers out of 
769 were rejected in the counting. At 


` this’: stage; it is ‘said; respondent No. 3 


and his son’ incited an’ unruly mob of 
his supporters to raid “the: office of 
the Returning Officer as a result of 
which a ‘grave situation was created, 
in which many officers ‘received inju- 
ries, The Returning Officer was abus- 
ed ‘and was threatened that his son 
and other members of his family would ' 
be murdered. All the postal ballot 
papers, except those which had been 
rejected, were destroyed by the mob, 


» Some ballot papers of Fazilka Assemb- 


ly segment are. also said to have been 
destroyed ‘by: the mob in the course 
of their transit ‘to the office of the 
Returning. Officer. The Assistant Re- 
turning Officer: “of the Zira Assembly 
segment; ‘on- his way to the -office of 
the Returning ‘Officer, was attacked 
by the mob and some of the enve- 
lopes containing ballot papers, paper 
seal accounts and presiding | officer’s 


: diaries were. snatched ` away from him. 
“However. the - result - sheets: in Form 20 


of. all the Assembly. segments in which 
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the counting had been completed by 
March 21, 1977, could be preserved 
and were deposited in Government 
Treasury, Ferozepore. In view of the 
violent situation ` created in the office 
of the Returnng Officer, he was pre- 
vented from ascertaining: the result of 
the postal ballot papers and declaring 
the result of the election. He was made 
to sign a written. report about the 
happenings to the! Chief Election Com- 
missioner (respondent No. .1). The 
above, briefly, is the version of the 
appellant. 


99. Deputy Commissioners are us“ 
ually appointed as Returning Officers 
and originally Shri G. B. S. Gosal, 
who was the Deputy Commissioner, 
was nominated as the Returning Offi- 
cer of the aforesaid constituency; as 
per notification dated January 29, 1977, 
It appears on February 8, 1977, Shri 
Gosal was transferred and Shri Gurba- 
chan Singh, a close relation of the ap- 
pellant, was appointed as the Deputy 
Commissioner in place of Shri Gosal. 
Shri Gurbachan! Singh (respondent 
No. 2) thus became the Returning 
Officer. There were- complaints and 
allegations against! him and after being 





apprised of the same the Chief Elec- - 


tion Commissioner ` (respondent No. 1) 


appointed Shri I. |K. K. Menon. under 
Secretary, Election Commission, .as .an 
Observer to be -present at Ferozepore. 
from March 16 till March 21 on which 
date the result was expected to pe dez 
clared, wo 
. 100. On ira 22," 1977, 
less message from the Returning Offi- 
cer which may be quoted; 

“Mob about sixteen thousand by 
over-powering. the police attacked the 
counting hall where postal ballot pa- 
pers’ were being | counted. Police could 
not control the mob being .. out-num- 


bered. Part of postal ballot. papers. ex- | 


cepting partly rejected ballot papers 
and other election material destroyed 
by the mob. Loti of damage :to pro- 
_. perty done. The undersigned was forc- 
ed under duress |to give in ` writing 
the followng: ‘The counting of 13 Par- 
jiamentary Ferozepore, Constituency 
has been adjourned due to certain cir- 
cumstances which have been mention- 
ed in the application presened by Shri 
Mohinder ‘Singh | Sayenwala. regarding 





re-poll `of: the ‘constituency . and, -oñ - the’ 


z 
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woa ie 
Election Commissioner received a: wire- 


AIR. 


polling station in which the ballot 
boxes have been reported to be tam- 
pered with. This will be finally de- 
cided on receipt of instructions from 
the - Election Commission and the re- 
sult will be announced thereafter.’ 
Counting adjourned and result post- 
poned till receipt of further instruc- 
tions from Election Commission. Inci- 
dent happened in the presence of Ob- 
server at Ferozepore. Mob also de- 
stroyed the ballot papers and other 
election material and steel trunks of 
of Fazilka Assembly segment at Fero- 
zepore after the counting part of elec- 
tion material of Zira. Assembly seg- 
ment was also snatched and destroyed 
by the mob at Ferozepore.”. | 


Creveenessresesse weserseoseoee 


On the same day the Chief Election 


Commissioner received a written re- 
port from the Observer. The Observer 
also “orally apprised the Chief Elec- 
tion Commissioner of the various inci- 
dents at the time of poll and count- 
ing in various Assembly segments.” No 
other report from the Returning Offi- 


a was, however, received on that 
ay. x / He : 
101. On the materials mentioned 


above which he could gather on March 
22, 1977, the Chief Election Commis- 
sioner passed the impugned order on 
the same day. It may even be sppros 
priate to quote the same: . . 
“Election Commission of India de: 
~~. New Delhi ` 
ae Dated 22, March, 1977, 
L Chaitra 1, 1899 (SAKA) 
‘NOTIFICATION 


S.O. Whereas the. Election Com- 
mission has received reports’ from the 
Returning Officer of 13-Ferozepur Par- 
liamentary Constituency that the coun- 
ting on 21 March, 1977 was seriously 
disturbed by violence; that the ballot 


: papers of some of the assembly seg- 


ments of the parliamentary constitu- 
ency. have been destroyed by. violence; 
that as a consequence it is not possi- 
ble to- complete the. counting of the. 
votes in the constituency and - declara- 
tion of the. result cannot be made 
with any degree of certainty; 


_And whereas the Commission is 


‘Satisfied that ` taking . all . circumstances 


into’ account, the poll in the constitu- 


:ency has been vitiated to such an ex- 


tent. as to- affect ths result ot ‘the 


à election; - 
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Now, therefore, the Commission, © 
exercise of the powers vested in it ur. 


der Article 324 of the Constitution 
Section 153 of the Representation cd 
the People Act, 1951 and all other 


powers enabling it so to do, cances 
the poll already taken in the constitit- 
ency and extends the time for tre 
completion of the election upto & 
April, 1977 ........ Si 

x x x x 

102. The appellant approached the 
Chief Election- Commissioner to revoke 
the impugned order and to 
the result of the election, but without 
success, That led to the writ applica- 
tion in the High Court with prayer 92 
issue— 

(1) a writ of certiorari calling forh 
the records for the purpose of quasi: 
ing the impugned order; and 

(2) a writ of mandamus  directixz 
the Chief Election Commissioner ard 
the Returning Officer to declare tk2 
result of the election; 


(3) alternatively, a writ of mand» 
mus directing the Chief Election Core- 
missioner to act strictly in accordan= 
with the provisions: of Sec. 64A €) 
thus confining its directions in’ regard 
to postal ballot papers only. 

.103. The appellant made three cox 
tentions before the High Court. Firs- 
ly, that the Election Commission hil 
no jurisdiction to order re-poll of tæ 
entire Parliamentary. Constituencr. 
Secondly, the.» impugned order was 
violative of the principles of natuzl 
justice as no opportunity of a heariag 
was afforded to the‘ appellant beface 
passing the order. Thirdly, that tæ 
High Court under Art. 226 of the Coc- 
stitution was competent to go into tæ 
matter notwithstanding the provisiacs 
of Art. 329 (b) of the Constitution. 

104. The application was _ resisted 
by. the ‘Chief Election Commissioner 
(respondent No. 1) and respondent The, 
3, the rival candidate. < 


105.. A preliminary objection wes 
raised by respondents 1 to 3 with r=- 
gard to- the maintainability of tæ 
writ application on the ground tht 
Article -329 (b). of : the Constitutia 
was a bar to the High: Court’s . ente- 
taining: it. Another objection was tak=n 


that the writ petition was not maic-. 
tainable in view of the amended pr- 


visions of Art, 226 of the Constitutica, 
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declaze . 
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The High Court dismissed the writ 
application. The High Court held . that 
Art. 324 confers “plenary executive 
powers” on the Election Commission 
and there were no limitations on the 
functions contemplated in Article 324. 
The High Court observed that the law 
framed under Art. 327 or Article 328 
was in aid of the plenary powers al- 
ready conferred on the Election Com- 
mission under Art. 324, and where the 
law so made under Art. 327 or Arti- 
cle 328 omitted to provide for a con- 
tingency or a situation, the said ple- 


ary executive power relating to con- 


duct of elections conferred upon the 
Election Commission by Art. 324 (1) 
of the Constitution would become 
available to it and the Election Com- 
mission would be entitled to pass neces- 
sary orders in the interest of free 
and fair elections. The High Court also 
held that the Returning Officer could 
not- deprive the candidates of the 
rights of recount available to them un- 
der Rule 63 ‘of the Conduct of Elec- 
tion Rules, 1961, and after going into 
the facts observed that “it became im- 
possible for the Returning Officer to 
comply with the provisions of Rule 63 
(2) to 63 (6).” Repelling the conten- 
tion of the appellant that the Commis- 
sion could not travel beyond the Act 
and the rules by simply relying on its 


powers under the Constitution, the 
High Court observed 
- “that calling upon of the parlia- 


mentary . constituencies to elect mem- 
bers has to be in accordance with the 
provisions of the Act and the Rules 
but it does not mean that the con- 
duct. of elections by the. Commission 
has to be held only under the Act or 
the Rules. The ‘Election Commission 
who is vested with the power of con- 
ducting the elections has still to hold 
the elections in accordance with the 
Act and the Rules as well as- under 
the Constitution,” 


The High Court further held that the 
principles of natural justice were not 
specifically provided for in Art. 324 
but were “totally excluded while pass- 
ing the impugned order.” The High 
Court further observed that even if 
the principles of natural justice were 


- impliedly to be observed before ` pass- 


ing the.impugned order the appellant 
was “heard not only -before the issue 


of the notification but in any case after 
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the notification.” The High Court also 
held that it had no jurisdiction to en- 
tertain the writ petition in view of 
the bar contained in Art. 329 (b) of 
the Constitution. 

106. This appeal has come- up for 
hearing before this Constitution Bench 
on a reference by a Two-Judge Bench 
as substantial questions of law. have 
arisen as to- the interpretation of the 
Constitution, in particular Art. 324 and 
Art. 329 (b) of the Constitution. We 
should, therefore, imrnediately address 
ourselves to that aspect of the matter. 


107. What is the scope and ambit 
of Art. 324 of the Constitution? The 
Constitution of our country ushered in 
a Democratic Republic. for the free 
people of India. The founders of the 
Constitution took’. solemn care to de- 
vote a special “chapter to Elections 
niched safely. in Part XV of the Çon- 
stitution. Originally there. were only 
six articles in this Part. opening _with 
Art. 324. The penultimate Article in 
the chapter, as it stands, is Art. 329 
which puts a ban on interference by 
courts in electoral matters, We , are 
not concerned in this appeal with ` the 
newly added Ari.’ 329A which is. “the 
last Article s. close.. the chapter, 


108. Elections. supply. the vis viva 
to a , democracy. It was, . therefore, 
deliberately and advisedly thought to 
be of a paramount importance that 
the high and independent office of the 
Election Commission: should be created 
under the Constitution to be in com- 
plete charge of the entire : electoral 
process commencing : with:' the. issue. of 
the: notification by the: President to‘the 
final declaration’ of the. result.. We are 
not concerned with the other duties of 


the Election eet in untae ‘ap 
peal. 
109. Article 324 came t the ‘notice 


of this°Court for the first time in. N. 
P. Ponnuswami’ v.- . Returning Officer 
Namakkal Constituency, 1952 SCR 218: 
(AIR :1952 SC. 64). - -This Court observ- 
ed (at p. 68 of. AIR): " 

. “Broadly speaking, before’ an eee 


tion machinery can be. brought . into. 


operation, ‘there. are three.: requisites 
` which require to.be- attended to, name- 


ly, (1). there ‘should \be-a set of Jaws: 
and rules making provisions with res- 


pect to all matters relating to; or in 
connection with, elections, . and: it 
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: possible. according to 
and.isall controversial matters! and: all 


ALR 
should be decided as to how these 
laws and rules are to be made; (2) 


there should be an executive charged 
with ‘the duty of securing the due 
conduct of elections; and (3) there 
should be a judicial tribunal to deal 
with disputes arising out of or in 
connection with elections. Articles 327 
and 328 deal with the first of these 
requisites, Art. 324 with the second 
and Art. 329 with the third requisite.” 
Further below this Court observed as 
follows (at p. 69 of AIR):— 
“Obviously, the Act is a self-con- 
tained .enactment- so far as elections 
are, concerned, which means that when- 
ever we have to ascertain the true 
position in regard to any matter con- 
nected with elections, we have only 
to look at the Act and the rules made 


- thereunder.” 


Lower „down this Court further ob- 
served: 
“It is now well recognised ` that 


where a right or liability is created by 
a statute which gives a special remedy 
for enforcing it, the remedy provided 
af that statute’ only must De availed 
x -' xX x ogg Tk og 

“Vaeeceevit will ‘be a fair inference 
from the provisions of the Represen- 


tation ‘of the People Act to state that 


the Act provides for only one remedy, 
that remedy being byan election peti- 
tion to be: ‘presented after the elec-. 
tion is ‘over, and ‘there.is no remedy 
provided at any ‘intermediate ‘stage. P 


110. - - Pomuswatal’s”. “ease (AIR: 1952 
SC 64) (supra) had. to de! with a 
matter arising out of rejection. of a 
nomination paper: which was the sub- 
ject-matter of a writ application un- 
der Art. 226 of the Constitution which 
the High Court had dismissed. 

‘lil. With. regard to the . construc- 
tion .of Ari. 329 (b) it was held that 
“the ‘more reasonable view ‘seems -to 
be that Art. 329 covers all ‘electoral 
matters”. This Court put forth its 
conclusions in: that decision as follows 
(at p. 70 of ATR):— i 

"(1) Having regard. to ‘the PNE 
functions . which the. legislatures: have 
to perform in .democratic ‘countries, it 
has. always been recognised: to be a 


- matter of first ‘importance . that elec- 


tions should be concluded as early as 
‘time. schedule 
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disputes arising out of elections shoud 
be postponed till after the electiors 
are over, so that the election pre- 
ceedings may not be unduly retarded 
or protracted. Er 

(2) In conformity with this princip, 
the scheme of the election law in this 
country as well as in England is thé 
no significance should be- attached -o 
anything which does not affect tke 
‘election’; and if any irregularities are 
committed while it is in progress ard 
they belong to the category or clas 
which, under the law by which ele 
tions are governed, would have tke 
effect of vitiating the ‘election’ ard 
‘enable thd person affected to call % 
in question, they should be brougat 
up before a special tribunal $y 
means of an election petition and mt 
be made the subject of.a dispute be- 
fore any court while the election $ 
in progress.” : 
This Court also ; explained the conn- 
tation of the word “election” in very 
wide terms as follows (at page 68 xf 
AIR):— —- 

“It seems to me that the word ‘eles 
tion’ has been used in Part XV of thz 
Constitution in the wide sense, that & 
to say, to connote the entire procedura 
to be gone through to return a canci- 
date to the legislature. The use of tke 
expression ‘conduct of elections’ n 
Art. 324 specifically points to the wic2 
meaning, and that meaning ‘can ala 
be read consistently into the other 
provisions which occur in Part XV im- 
cluding Art. 329 (b).” f 
This Court further obseřved that— 


orane it (is) clear that the womi 
‘election’ can be and has been appre- 
priately used with reference to. the 
entire process which consists of seve- 
ral stages and embraces many step 
some of which may have an impo=- 
tant bearing on the result of the pre- 
x Xoo X ç.. X E 
Jf the grounds on which an electicn 
can be’ called in question could t= 
raised at an earlier stage and errori 
if any, are -rectified, there will be rm 
meaning in‘ enacting a provision like 
Art. 329 (b) and in setting up a spe- 
cial tribunal. Any other meaning a= 
cribed to the words used in the art- 
cle would lead to anomalies, whic 
the Constitution could not . have - cor- 


templated, one of them being- the. 
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conflicting views may be expressed by 
the High Court at the pre-polling 
stage and by the election tribunal, 
which is to be an independent body, 
at the stage when the matter is 
brought up before it.” 

The above decision is locus classicus 
on the subject and the parties before 
us seek to derive support from it for 
their contentions, 


' 112. The important question that 
arises for consideration is as to the 
amplitude of powers and the width of 
the functions which the Election Com- 
mission may exercise under Art. 324 | 
of the Constitution. According to Mr. 
Rao, appearing on behalf of the ap- 
pellants, there is no -question of exer- 
cising any powers under Art. 324 of 
the Constitution which, in terms, re- 
fers to “functions” under sub-art. (6). 
We are, however, unable to accept 
this submission since functions include 
powers as well as duties (see Stroud’s 
Judicial Dictionary, p.- 1196). It is in- 
comprehensible that a person or body 
can discharge any functions without 
exercising powers. Powers and duties 
are integrated with function. 


113. Article 324 (1) vests in the 
Election Commission.. the superinten- 
dence, direction and control of the 


preparation of the electoral rolls for, 
and the conduct of, all elections to 
Parliament and to the Legislature of 
every State and of elections to the of- 
fices of the President and Vice Presi- 
dent held under the Constitution. 
Article 324 (1). is thus couched in 
wide terms. _Power in any democratic 
set. up, as is the pattern of our po- 
lity, is to be exercised in accordance 
with law. That is why Arts. 327 and 
328 provide for making of. provisions 
with respect to all matters relating to 
or in connection with elections for the 


- Union Legislatures and for the State 


Legislatures respectively. When appro- 
priate laws are made. under Art. 327 
by Parliament as well as under Arti- 
cle 328 by the. State Legislatures, the 
Commission has to act in conformity 
with those laws and the other legal 
provisions made thereunder. Even so, 
both Arts.. 327 and 328 are “subject 
to the provisions”. of the Constitution 
which include Art. 324 and Art. 329. 
Since the’ conduct of all elections to 
the various legislative ‘bodies and to 


t 
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the offices of the President and tke 
Vice-President is | vested under Arti- 
cle 324 (1) in the! Election Commission, 
the framers of the Constitution took 
care to leaving scope for exercise of 
residuary power by the Commission 
in its own right, as a creature of the 
Constitution, in the infinite variety 
of situations thati may emerge from 
time to time in such a large demo- 
cracy as ours. Every contingency could 
not be foreseen, | or anticipated with 
precision. That is why there is. no 
hedging in Article| 324. The Commis- 
sion may be required to cope with 
some. situation which may not be pro- 
vided for in the enacted laws and the 
rules. That seems to be the raison 
detre for the opening ‘clause in Arti- 
cles 327 and 328 which leaves the ex- 
ercise of powers | under Article 324 
operative and effective when it is re- 
asonably called for in a vacuous’ area. 
There is, however, no doubt whatsoever 
that the Election . Commission will 
have to conform to the existing laws 
and rules in exercising its powers and 
performing its manifold duties for the 
conduct of free and fair elections. The 
Election Commission is a high-powered 
and independent body which is irre- 
movable from office except in accord- 
ance with the proyisions of the Con- 
stitution relating ito the removal of 
Judges of the Supreme Court and is 
intended by the framers of the Con- 
stitution to be kept completely free 
from any pulls jand pressures that 
may be brought through political in- 
fluence in a democracy run on party 
system. Once the appointment is made 
by the President,| the Election Com- 
mission remains |insulated from ex- 
traneous influences, and that cannot 
be achieved unless it has an ampli- 
tude of powers in| the conduct of ele- 
ctions of course in accordance with 
the existing laws. But where these 
are absent, and yet a situation has ‘to 
be tackled, the Chief Election Commis- 
sioner has not to'fold his hands. and 
pray to God for divine inspiration to 
enable him to j exercise his, fun- 
ctions and to perform’ his duties 
or to look to any external authority 
for the grant of powers to deal with 
the situation. He} must lawfully ex- 


ercise his power independently, in all 
matters relating tò the conduct of. ele- 
ctions, 
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and. see that the election pro- 
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cess is completed properly, in a free 
and fair manner. 


į 

“An express statutory grant. of 
power or the imposition of a definite 
duty carries with it by implication, in 
the absence of a limitation, authority 
to employ all the means that are us- 
ually employed and that are necessary 
to the exercise of the power or the 
performance of the duty ......... That 
which is clearly implied is as much a 


pert of a law as that which is expres- 
t. 


114. The Chief Election Commis- 
sioner has thus to pass appropriate 
orders on receipt of reports from the 
returning officer with regard to any 
situation arising in the course of an 
election and power cannot be denied 
to him’ to pass appropriate orders. 
Moreover, the power has to be exercis- 
ed with promptitude. Whether an order 
passed is wrong, arbitrary or is other- 
wise invalid, relates to the mode of 
exercising the power and does not 
touch upon the existence of the power 
in him if it is there either under the 
Act or the rules made in that behalf, 
or under Article 324 (1). 


115. Apart from the several func- 
tions envisaged by the two Acts and 
the rules made thereunder, where the 
Election Commission is required to 
make necessary orders or directions, 
are there any other functions of the 
Commission? Even if the answer to the 
question may be found elsewhere, re- 
ference may’ be made to S. 19A of the 
Act which, in terms, refers to func- 
tions not only under the Representation 
of the People Act, 1950 and the Repre- 
sentation of the People Act, 1951, or 
under the rules made thereunder, but 
also under the Constitution. The Com- 
mission is, therefore, entitled to exer- 
cise certain powers under Art. 324 itself 
on its own right, in an area not cover- 
ed by the Acts and the rules. Whether 
the power is exercised in an arbitrary 
or capricious . manner is a completely] 
different question, 


116. Mr. Rao submits referring to 
Ss. 58 and, 64A of the Act, that the 
Chief. Election Commissioner has no 


power to cancel the poll in the entire 
constituency. He submits that this is 


*Sutherland Statutory CensizucHiom, 
8rd Edition, page 20. 
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a. case of complete lack of power and 
not merely illegal or irregular exer- 
cise of power. He points out that 
there is a clear provision under S. 54 
of the Act. for reordering of poll at 
a polling station. Similarly under 
S. 64A there is provision for declaring 
the poll at a polling station void when 
the Election Commission is satisfied 
that there is destruction or loss etc. 
of ballot papers before counting. Coun- 
sel submits that while law has provid- 
ed for situations specified in S. 5E 
with regard to loss or destruction oi 
ballot boxes and under S. 64A with 
regard to loss and destruction oz 
ballot papers before counting of votes 
no provision has been made for suck 
an unusual exercise of power as the 
cancellation of the poll in the entire 
constituency afier it has already beer. 
completed peacefully. It is, therefore 
argued that this is a case. of complete 
lack of power of the Commission to 
pass the impugned order. 


117. It is clear even from S. 58 and 
S. 64A that the legislature envisaged 
the necessity for the cancellation ož 
poll and ordering of repoll in parti- 


cular polling stations where situation 
may warrant such a course. Wher 
provision is made in the Act to deal 


with situations arising in a particulaz 
polling station, it cannot be- said thal 
if a general situation arises whereby 
numerous polling stations may witne= 
serious mal-practices affecting th= 
purity of the electoral: process, thal 
power can be denied to the Electiox= 
Commission to take an appropriate de 
cision. The fact that a particular Chief 
Election Commissioner may take cer 
tain decisions unlawfully, arbitrarily or 
with ulterior motive or in mala fic 
exercise of power, is not the test ic 
such a case. The question always re- 


lates to the existence of power and. 


not the mode of exercise- of power. 
Although ‘Section 58 and S. 64A mer- 
ticn “a polling station” or “a place 
fixed for the poll” it may, where neces- 
sary, embrace multiple polling  ste- 
tions. 7 = 


118. Both under S. 58 and under 
S. 64A the poll that was taken ata 
particular polling station can be void 
ed and fresh poll can be ordered Ly 
the Commission. These two sections na- 
turally envisage a particular. situatica 
in a polling station or a place fixe] 
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for the poll and cannot be said to be 
exhaustive. The provisions in Ss. 58 
and 64A cannot therefore be said to 
rule out the making of an order to 
deal with a similar situation if it ari- 
ses in several polling stations or even 
sometimes as a general feature ina 
substantially large area. It is, there- 
fore, not possible to accept the conten- 
tion that the Election Commission has 
no power to make the impugned order 
for a re-poll in the entire constitu- 
ency. A ey, 


118A. Mr. Rao submits that once the 
Presidential notification. has been made, 
it is left to the President alone to 
amend or alter the notification and 
power, in an appropriate case, may be 
exercised by the President in which 
case the action of the President will 
be on the advice of the Cabinet which 
will be responsible to. the Legislature. 
He submits that it was not the inten- 
tion of the Constitution makers in the 
entire scheme of the electoral provi- 
sions to entrust such an extraordinary 
power to the Election Commission. He 
further submits that in an appropriate 
case the President may also promul- 
gate an ordinance under Art. 123 (1) 
of the Constitution cancelling the poll 
in the entire constituency, 


119. The contention that the Presi- 
dent can revoke, alter or amend the 
notification under Section 14 of the 
Act or that he can promulgate an 
ordinance in an appropriate case does 
not however answer the question. The 
question will have to be decided on 
the scope and ambit :of power under 
Art. 324 (1) of the Constitution which 
vests the conduct of elections in the 
Election Commission.: It is true that 
in exercise of powers under Article 
324 (1) the Election Commission can- 
not do something impinging upon the 
power of the President in making the 
notification under Sec. 14 of the Act, 
But after the notification has been 
issued by the President, the entire 
electoral process is in the charge of 
the Election Commission and the Com- 
mission is exclusively .responsible for 
the conduct of the election without re- 
ference to any outside agency. We do 
not find any limitation in Art. 324 (1) 
from which it can be held that where 
the law made under Art. 327 or the 
relevant rules made thereunder do not 
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provide for the mechanism of dealing 
witha certain. extraordinary situation. 
the hands of the Election . Commission 
are tied and it cannot independently 
decide for itself what to do in a mat- 
ter relating to an election. We are 
clearly of opinion that the- Election 
Commission is competent in an ‘appro- 
priate case to order re-poll of an en- 
tire constituency where necessary. It 
will be an exercise of. power within 


the ambit of its functions under Arti- ` 


cle 324. The submission that there is 
complete lack of power to make the 
impugned order under Art, 324 is. de- 
void of substance. 


120. The ancillary question which 
arises for consideration is that when 
the Election Commission amended its 
- notification and extended the time for 
completion of the election by ordering 
a fresh poll, is it an order during the 
course of the process of ‘election’ as 
that term . is ‘understood? 

121. As already pointed out, it is 
well-settled that election covers the 
entire process from the issue of the 
notification under Section 14, to the 
declaration of the result under Sec. 66 
of the Act. When a poll that has al- 
teady taken -place has been, cancelled 
and a fresh poll has been ordered, the 
order therefor, with the amended date, 
is passed as an integral part of. the 
electoral process. We are not concern- 
ed with the question whether the im- 
pugned order is right or wrong or in- 
valid on any -account. Even if it is 4 
wrong order it does not cease to be 
an order passed by a competent autho- 
rity charged with the conduct of elec- 
tions with the aim and object of com- 
pleting the elections. Although that 
is not always decisive, -the impugned 
order itself shows that it has been 
passed in the exercise of power un- 
der Art. 324- (1) and Section 153 of 
the Act. That is also the correct posi- 
tion. Such an „order, relating, as it 
does, to election within the width of 
the expression as. interpreted by this 
Court, cannot be : questioned except by 
an election petition under the Act. 


122. What do the appellants seek 
in the writ application? One of their 
prayers is for declaration of the re- 
sult on the basis of the poll which 
has been cancelled. This is nothing 
short of seeking to establish the vali- 
dity of a very important stage in the 
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election process, namely, ‘the poll 
which has taken place and which was 
countermanded by the impugned order. 
If the appellants succeed, the result 
may, if possible, be declared on the 
basis of that poll, or some other suit- 
able orders may be passed. If they 
fail, a fresh poll will take -place- and 
the election will be declared on the 
basis of the fresh poll. This is, in ef- 
fect, a vital issue : which relates to 
questioning of the ‘election since the 
election will be complete only after 
the fresh poll on the basis of which 
the. declaration of the result will be 
made.’ In other words,. there are no 


two elections as there is only one 


continuing process of election. If, there- 
fore, during the process of election, at 
an intermediate or final stage, the en- 
tire poll has been ‘wrongly cancelled 
and ‘a fresh poll has been wrongly 
ordered, that is a matter which may 
be agitated after declaration of the re- 
sult on the basis of the-fresh ‘poll, by 
questioning the election in the appro- 
priate forum by means of an election 
petition in accordance with law. The 
appellants, then, will not be without a 
remedy to question every step in the 
electoral process and every order that 
has been passed in the process of the 
election ,including--the countermanding 
of the earlier poll. In other.words, when 
the appellants ~question: the election 
after declaration of the result on the 
basis of the fresh poll, the election 
court will be able to entertain their 
objection with : regard -tọ the. order of 
the Election Commission countermand- 
ing the earlier poll, and the whole 
matter will be at large. If, for 
example, the election court comes to 
the conclusion that the earlier poll 
has been wrongly cancelled, or the 
impugned - order of the Election Com- 
mission is otherwise invalid, it will be 
entitled to set aside the election on the 
basis. of the fresh poll and-will have 
power to breathe life into the counter- 
manded poll and to make appropriate 
directions and orders in, accordance 
with law. There is, therefore, no foun- 
dation for a grievance that the ap- 
pellants will be without any remedy if 
their writ application is dismissed. It 


has in’ fact been fairly conceded by 
counsel for the other side that the . 
election court will be able to grant 
all -appropriate reliefs and that the dis- 
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missal of the writ petition will not 
prejudice the appellants. 


123. Indeed it has been brought te 
our notice that an election petitior 
has been filed by the appellants, ex 
abundanti cautela, in the High Court 
of Punjab and Haryana, challenging 
the election which has since been com- 
pleted on the basis of a . fresh pol. 
ordered by the Election Commissior 
The High Court of Punjab and Har 
yana will therefore be free to decide 
that petition in accordance with law. 


124. It is submitted by Mr. Rav 
that in Ponnuswami (AIR 1952 SC 64 
(supra) the question was of improper 
rejection of nomination paper which is 
clearly covered by Section- 100 (1) {c 
of the Act. Counsel submits that tha 
only ground which can be said to be 
raised in the election petition, in tha 
present case, is Section 100 (1) (d) (iv, 
namely, non-compliance with the pro- 
visions of the Constitution or of tha 
Representation of the People. Act, 1951, 
or of any rules or orders made. under 
that Act. According to counsel, thers 
is no non-compliance with Art. 324.c¢ 
the Constitution as the Election. Com- 
mission has no power whatsoever tu 
pass the impugned order. under . Arti 
cle 324 of the Constitution. ‘That, ac- 
cording to him, is not “non-compliance 
with the provisions of the Constitu- 
tion” within the meaning of, Section 
100 (1) (d) (iv). We are unable to ac- 
cept this submission. for the reason: 
already given. The Election Commis- 
sion has. passed the order professedls 
under Art. 324 and Section 153 of the 
Act. We have already held that -tkz 
order is within the scope and ambit c! 
Art, 324 of the Constitution: It, there- 
fore, necessarily follows that if ther: 
is any illegality in the exercise of the 
power under Article 324 or under ans 
provision of the Act, there is no reż- 
‘son why Section 100 (1) (d) (iv) shoulc 


not be attracted to it. If exercise. of s- 


power is competent either under th: 
provisions of the Constitution or ur- 
der any other provision of- law, any 
infirmity in the exercise of thal 
power is, in truth and substance, oc 
account of -non-compliance with th: 
provisions of law, since law, demanc: 
of exercise of power by its repository, 
as in a faithful trust, in a proper 
regular, fair and reasonable: manner 
(See also Durga Shankar Mehta =. 
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Thakur Raghuraj Singh (1955) 1 SCR. 
267: (AIR 1954 SC 520)) 


125. The above being the legal posi- 
tion, Art. 329 (b) rules out the main- 
tainability of the writ application. Arti- 
cle 329 (b) provides that 


“notwithstanding anything in this 
Constitution ...... no election to either 
house of Parliament ...... shall be call- 


ed in question except by an election 
petition presented to such authority 
and in such manner as may be pro- 
vided for by or under any law made 
by the appropriate Legislature.” 

It is undisputed that an election can 
be challenged only under the provi- 
sions of the Act. Indeed Section 80 of 
the Act. provides that “no election 
shall be called in question except by 
an election petition presented in ac- 
cordance with the provisions of? Part 
VI of the Act. We find that all the 
substantial reliefs which the appellants 
seek in the writ application, including 
the declaration of the election to be 
void and the declaration of appellant 
No. 1 to -be duly elected, can be claim- 
ed in the election petition. It will. be 
within the power of the High Court, 
as the election court, to give all ap- 
propriate -reliefs to do complete justice 


between the parties. In doing so it 
will be open to the High Court to 
pass any. ancillary or.- consequential 


order to enable it to grant. the neces- 
sary relief provided under the Act. 
The writ application is therefore . bar- 
red under Art. 329 -(b) of the Consti- 
tution and the High Court rightly dis- 
missed it on that ground. ' 


126. In view of our conclusion’ that 
the High Court had no jurisdiction to 
entertain the writ application under 
Art. 226 of. the Constitution, it will 
not be correct for us, in an appeal 
against the order of the High Court in 
that proceeding,; to enter into any 
other controversy, on the merits, either 
on law or on facts, and to ‘pronounce 
finally on- the same. The pre-eminent 
position conferred by the Constitution 
on this Court under Art. 141 of the 
Constitution’ does not envisage that this 
Court should lay’ down the law, in an 
‘appeal like this, on’ any matter which 
is required to be decided by the elec- 
tion court on a full trial of ‘the elec- 
tion petition, without the benefit of 
the opinion of the Punjab and. Har- 
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yana High Courtiwhich has the ex- 
clusive jurisdiction under Sec. 80A of 
the Act to try the election petition. 
Moreover, a statutory right to appeal 
to this Court has| been provided under 
S. 116A, on any | question, whether of 
law or fact, from every order made 
by the High Court in the dispute. 


127. So, in view of the scheme of 
Part VI of the Act, the Delhi High Court 
could not have embarked upon an en- 
quiry on any part of the merits of the 
dispute. Thus it could not have exa- 
mined the question whether the im- 
pugned order was made by the Elec- 
tion Commission in breach of a rule of 
natural justice. That is a matter re- 
lating to the merits of the controversy 
and it is appropriately for. the election 
court to try and decide it after record- 
ing any evidence |that may be led at 
the trial. Jt may be that if we pro- 
nounce on the question ‘of the applic- 
ability of the rule of natural justice, 
the High Court will be relieved of its 
duty to that extent. But it has to be 
remembered that jeven for the pur- 





pose of deciding | that question, the 
parties may choose. to prodtice evi- 
dence, oral or documentary, in >the 


trial court. We therefore refrain from 
expressing any opinion in this -appeal 
on the question of the violation of any 
rule of natural justice . by the - Elec- 
tion Commission in passing the im- 
pugned order. 


128. At the same time we . would 
like to make it quite. clear that any ob- 
servation, on a question- of law or 
fact, made in the impugned: judgment 
of the Delhi High Court, bearing on 
the trial of the election petition pend- 
ing in the Punjab and Haryana High 
Court, will stand; vacated and will 
not come in the |way’ of that trial. 
That High Court | will thus be free io 
decide the petition. according to the 
law. We would |also. like to make it 
quite clear, with all respect to the 
learned Judges who have delivered a 
separate judgment) that we may not 
be taken to have agreed with the 
views expressed therein about the ap- 
plicability of audi alteram partem or 
on the applicability of the guidelines 
in Sections 58 and 64A to the facts 
and circumstances] of this case, or the 


desirability of ordering a re-poll in 
the whole constituency, or -the order- 
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ing of a re-poll of postal ballots etc. 
Election is a long, elaborate and com- 
plicated přocess and, as far as we can 
see, the rule of audi alteram partem, 
which is in itself a fluid rule, cannot 
be placed in a strait-jacket for pur- 
poses of the instant case. It has also 
to be remembered that the impugned 
order of the Election Commission could 
not be said to be a final pronounce- 
ment on the rights of the parties as it 
was in the nature of an order ‘cover-~ 
ing an unforeseen eventuality which 
had arisen at one stage of the elec- 
tion. The aggrieved party had all 
along a statutory right to call the en- 
tire election in question, including the 
Commission’s order, by an election 
petition under Section 80 of the Act, 
for the trial of which an elaborate 
procedure has been laid down in the 
Act. Then, as has been stated, there 
is also a right of appeal under Sec- 
tion 116A. These and perhaps other 
relevant points may enter the scales in 
considering at the trial of the election 
petition whether there may not be 
sufficient justification to negative the 
existence of any implied duty on the 
part of the Commission, at that stage 
to hear any . party before taking its 
decision to’ order ‘or not to order a re- 
poll. We do not therefore think it 
necessary or desirable to foreclose a 
controversy like this by any general 
observations and will leave any issue 
that may arise from it for ‘trial and 
adjudication by the election court. 


129. Being not altogether certain of 
all the facts. and circumstances that 
may be made available, in the’ appro- 
priate forum, ‘it may be a premature 
exercise by this Court . even to lay 
down guidelines when ‘there is no hide- 
bound formula of rules of natural jus- 
tice to operate. in all cases and. at all 
times: when a decision has to be made. 
Justice and fair play have. often. to be 
situa- 
tions in. the light of accumulated tota- 
lity of circumstances in a given case 
having regard to the question of pre- 
judice not to the mere combatants in 
an electoral contest but to the real 
and larger issue of completion of free 
and fair election with rigorous promp~ 
titude. Not being adequately informed 
of all the facts and circumstances, this 
Court will not make .the task of the 


-lection court -difficult -and embarass- 
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ing by suggesting guidelines in ara 
ther twilight zone. 


130. As we find no merit in thi: 
appeal, it is dismissed but, in the cir- 
cumstances of the case, there will be 
no order as to the costs in this Court 


Appeal dismissed 
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Civil Appeals Nos. 1290, 1111, T08Ł 
1352, 1110 of 1977, 236, 458 and 816 of 
1976 and 18 of 1975, 1522 and 1526 o 
1974, 

Polester and Co. Ltd. ete, Appellanta 
v. Addl, Commissioner of Sales Tax, New 
Delhi, Respondent. 

With 
Writ Petns. Nos. 166 and 329 of 1977 


and Special Leave Petns. Nos, 2522 anol 
2524 of 1977. 


Trading Engineers ete., Appellants w. 
Sales Tax Officer and another etc., Res- 
pondents, 


Civil Appeals Nos. 1290, 1111, 108E 
1352, 1110 of 1977, 236, 458 and 816 oO. 
1976 and 18 of 1975, 1522, 1526 of 1974 
Writ Petns. Nos. 166 of 1977, 329 of 197° 
and Special Leave Petns. Nos. 2522 anc 
2524 of 1977, D/- 20-2-1978. 


(A) Bengal Finance (Sales Tax) Ac 
(1941), S. 5 (2) (a) (ii) and Proviso 2 (a: 
applied to Union territory of Delhi) — 
Registered dealer — Resale of goods pur- 
chased — Interpretation of words “re: 
sale” “manufacture” “sale”, 1975 Tax Lb 
1866 (Delhi), Overruled. Decisions o 
Delhi High Court Reversed. 


For purposes of S. 5 (2) (a) (ii) and the 
Second Proviso, resale of the goods pur- 
chased is not confined to resale inside the 
Union territory of Delhi and so also, use 
of the goods purchased as raw materials 
in the manufacture of goods and sale o2 
manufactured goods are not required tc 
be inside the territory. Therefore, if the 
assessee resold the goods outside Delh= 
or used them as raw materials in manu- 
facture outside Delhi, or even if the 
manufacture was inside Delhi, sold the 
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goods manufactured, outside Delhi, there 
was no utilisation of the goods by the 
assessee for a purpose other than that 
for which they were purchased and hence 
the Second Proviso to S. 5 (2) (a) (ii) was 
not attracted and the price of the goods 
purchased was not liable to be included 
in the taxable turnover of the assessee. 
(Para 3) 


The well settled principle of interpreta- 
tion is that a statutory enactment must 
ordinarily be construed according to the 
plain natural meaning of its language and 
that no words should be added, altered 
or modified unless it is plainly necessary 
to do so in order to prevent a provision 
from being unintelligible, absurd, un- 
reasonable, unworkable or totally ir- 
reconcilable with the rest of the statute. 
Here, the word used in S, 5 (2) (a) (ii) 
and the Second Proviso is ‘resale’ simpli- 
citer without any geographical limitation 
and according to its plain natural mean- 
ing it would mean resale anywhere and 
not necessarily inside Delhi. Even where 
the purchasing dealer resells the goods 
outside Delhi, he would satisfy the re- 
quirement of the statutory provision ac- 
cording to its plain grammatical mean- 
ing. There are no words such as ‘inside 
the Union Territory of Delhi’ qualifying 
‘resale’ so-as to limit it to resale within 
the territory of Delhi. (Para 7) 


In the first place the Legislature could 
have easily used some such words as 
“inside the Union Territory of Delhi” te 
qualify the word ‘resale’, if its intention 
was to confine resale within the territory 
of Delhi, but it omitted ta do It is a 
well settled rule of interpretation that 
where there are two expressions which 
might have been used to convey a cer- 
tain intention, but one of those expres- 
sions will convey that intention more 
clearly than the other, it is proper to 
conclude that, if the legislature used that 
one of the two expressions which would 
convey the intention less clearly, it does 
not intend to convey that intention at all. 

(Para 8) 


There is no tax sought to be imposed 
on the resale under S. 5 (2) (a) (ii) or 
the Second Proviso, but resale is made a 
condition of granting deduction in respect 
of the first sale. It is, therefore, diffi- 
cult to see how lack of legislative com- 
petence on the part of the Legislature to 
tax sale. outside Delhi or exemption 
from tax provided to sale outside’ Delhi 
under S. 27 can operate to cut down the 
plain meaning -of ‘resale’ so as to exclude’ 
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resale outside Delhi. 

(Delhi), Overruled, 

High Court Reversed 
I 


1975 Tax LR 1866 
Decisions of Delhi 
(Para 9) 


Even on the view that ‘resale’ means 
resale anywhere and not necessarily in- 
side Delhi, they enact a statutory provi- 
sion which is quite intelligible, reason- 
able and workable; The selling dealer 
is granted deduction in respect of sale to 
a registered dealer|where the goods pur- 
chased are of the class or classes speci- 
fied in the certificate of registration of 
the purchasing dealer as being intended 
for resale by him, and the purchasing 
dealer gives a declaration that the goods 
are purchased by him for resale. So 
long as the goods are required by the 
purchasing dealer for resale, whether in- 
side or outside Delhi, the sale to the 
purchasing dealer is exempted from tax, 
It is true that if the purchasing dealer 
resells the goods outside Delhi, the Unian 
territory of Delhi would: not be able to 
recover any tax since the sale to the 
purchasing dealer would be exempt from 
tax under S. 5 (2) (a) (ii) and the resale 
by the purchasing; dealer would also be 
free from tax by reason of S. 27. But 
that is not such a/consequence as would 
compel to read the! word ‘resale’ as limit- 
ed to resale inside Delhi. It is now well 
settled that when the court is construing 
a statutory enactment, the intention of 
the Legislature should be gathered from 
the language used by it and it is not per- 
missible to the court to speculate about 
the legislative intent. Here, the language 
employed in S. 5 (2) (a) Gi) and the Se- 
cond Proviso is capable of bearing one 
and only one meaning ‘and there is 
nothing in-the Act ito show that the legis- 
lature exempted the - sale to the pur- 
chasing dealer from tax on the hypothesis 
that the Union Territory af Delhi would 
be entitled to tax the resale by the pur- 
- Chasing dealer. The intention of the 
legislature was clearly not that the 
Union Territory of Delhi should be en- 
titled to tax the goods at least at one 
point so that if the sale to the purchasing 
dealer is exempt, . the resale by the pur- 
chasing dealer should be taxable. There 
is no compelling reason to reading the 
words “inside thẹ Union Territory of 
Delhi” after resalej i in S, 5 (2) (a). (i) and 
the second proviso. (Para 11) 








Further, the circumstance that for a 
long period the Legislature did not inter« 
vene to amend the law by adding the 
words ‘inside the Union ‘Territory of 
Delhi’ in S, 5 (2) (a) (ii) even though the 
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Revenue was continually administering 
the law on the basis that ‘resale’ in Seca 
tion 5 (2) (a) (ii) means resale anywhere 
and not necessarily inside the territory 
of Delhi and acquiesced in this interpreta~ 
tion placed by the Revenue is a circum- 


‘stance which does throw some little light 


on the intention of the Legislature and 
indicates that the Legislature did not in= 
tend to restrict resale to the territory of. 
Delhi. (Para 14} 


Similarly ‘manufacture’ and ‘sale’ in 
S. 5 (2) (a) (ii) and the Second Proviso 
mean manufacture and sale anywhere 
without any geographical limitation and 
neither ‘manufacture’ nor ‘sale’ is re- 
stricted to the territory of Delhi. There 
are no words like ‘inside the Union Tera 
ritory of Delhi’ to qualify ‘manufacture 
or ‘sale’ and there is no cogent or com- 


.pelling reason for reading such words in 


S. 5 (2) (a) (ii) and the Second Proviso. 
The use of the goods purchased as raw- 
materials in the manufacture of goods 
may, therefore, take place any where 
and not necessarily inside Delhi and 
equally the sale of the goods so manu~ 
factured may be effected any where, 
whether inside or outside Delhi, The 
only end-use of the goods purchased re- 
quired to be made for attracting the ap- 
plicability of S. 5 (2) (a) (ii) is that the 
goods must be utilised by the purchasing 
dealer as raw-materials in the manufac~ 
ture of goods and the goods so manufac- 
tured must be sold, irrespective whether 
the manufacture or sale takes place in- 
side Delhi or outside. If the purchasing 
dealer does not use the goods purchased 
as raw-materials in the manufacture of 
goods or having manufactured the goods 
does not sell them, he would commit a 
breach of the intention expressed by him 
in the declaration furnished to. the selling 
dealer and the Second Proviso would 
immediately be attracted and the price 
of the goods purchased by him would be 
liable to be included in his taxable turn- 
aver. But so long as he carries out the 
intention expressed in the declaration 
and uses the goods purchased as raw- 
materials in the manufacture of goods, 
whether inside or outside Delhi, and 
sells the goods so manufactured in Delhi 
or outside, he would not fall within the 
Second Proviso and the sale io him 
would not be taxable in his hands. 


(Para 15} 

. The amendment made in S. 5 (2). (a) (ii) 
read with the statement of objects and 
reasons clearly supports the construction 
that under the unamended section manu- 
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facture as well as sale. could be. any 
where and not necessarily inside the 
territory of Delhi. It is also significard 
to note that though Parliament amen® 
ed S. 5 (2) (a) (ii) for restricting mane 
facture as well as sale to the territorz 
of Delhi, it. did not carry out any amen 

ment in the section with a view to limit 
ing resale in the same manner by tre 
addition of some such words = Gn tle 
Union Territory of Delhi’ - ‘insic= 
Delhi’, This clearly evinces ne me 

tary intent not to insist upon resale bein= 
restricted to the territory of Delhi 3 
is a circumstance which lends support € 
the view that ‘resale’ in S. 5 (2) (a) WU 
and the Second Proviso meant resale ou~ 
side as well as inside Delhi. (Para 1° 


The ‘burden of proving that the gooc 
purchased were utilised by the purchas- 
ing dealer for a different purpose wouE 
be on the Revenue if the Revenue wan= 
to include the price of the goods pur- 
chased in the taxable turnover of t= 
purchasing dealer, and it would, there 
fore, be for the Revenue to show in = 
given case that the goods purchase 
were utilised by the. purchasing deala 
for a different purpose, that is, wher 
he purchased the goods for resale, he d= 
not resell them and where he purchases 
the goods for use by him as raw-mate 
rials in the manufacture of goods fa 
sale, he either did not use them as-raw— 
materials in the manufacture of goods, oz, 
even if he did so, the goods manufac 
tured were not ‘sold by him. (Para 14 


On 28th May, 1972, S. 5 (2) (a) Gi) w= 
amended by Finance Act; 1972 and th= 
words ‘in the Union Territory of Delh- 
were added after the word ‘manufacture™ 
and the words, ‘inside Delhi’ after the 
word ‘sale’. It is clear from this amend- 
ment that from and after 28th. May, 1974 
sale of goods was exempted from taz 
only if the goods were purchased by tha 
purchasing dealer “as. being intended — 
for use by him as raw-materials in th= 
manufacture in the Union ` Territory - oc 
Delhi — of goods — for sale inside Delhi’ . 
Both ‘manufacture’ and ‘sale’ were nov 
required to be in the territory of Dele 
and not outside. But the form of the de- 
claration to be given by the purchasing 
dealer to the se:ling dealer, as prescriber' 
in R. 26, was not amended -until 29th. 
March, 1973 with a view to bringing it ir 
conformity. with the amended S. 5 (2 
(a) (ii), The result was that from 28th 
May, 1972 to 29th March, 1973 the form 
of the declaration continued to be the 
same as before. ‘Therefore: 


Polester & Co. v. Addl, S.. T. 


. purchasing dealer and 


ever . 
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if they manufactured goods outside Delhi 
end sold the goods. soa manufactured out- 
side Delhi, the use by them of the goods 
purchased would be for the purpose 
stated in the declarations and it would 
not be right to say that they utilised the 
goods for any other purpose. - 

(Para 18) 


In the circumstances of the case 
penalty imposed on the basis of mis- 
conception. of the provision of law was 
quashed. (Para 23) 

(B) Bengal Finance “(Sales Tax) Act 
(1941), Ss. 4 and 5 (2). (a) (ii) Proviso 
Second — There is no inconsistency be- 


tween S. 4 and S. 5 @) (a) (ii), Proviso 
Second, 


Section 4 merely EAE liability on a 
dealer: to pay tax if his gross turnover 
exceeds - the taxable quantum. It is 
really S. 5 which pravides for levy of tax 
and it says” that the tax payable by a 
dealer‘ shall be levied on his ‘taxable 
turnover’. - ‘Taxable turnover’ is a con- 
cept -entirely different from’ gross turn- 
over and it is arrived at by making cer- 
tain additions and deductions to. the gross 
turnover. Section 5 (2) (a) (ii) provides 
for a deduction while the Second Proviso 
peaks of an addition. Where the condi- 
tions of- the Second Proviso are satisfied, 
the price of the goods purchased is to be 
edded to the ‘taxable turnover’ of the 
it. would then 
form part of the ‘taxable turnover’ on 
which the tax is levied. ‘This provision . 
has been made in order to ensure that 
the purchasing dealer does not commit a 
breach of the declaration given by him 
cn the basis of which exemption is given 
to the selling dealer. The sale to the 
purchasing dealer is exempted from tax 
in the hands of the purchasing dealer 
tut it is. taxed in the hands of the pur- 
chasing dealer on account of breach of 
faith committed by him. Therefore, there 
is no inconsistency at all between S. 4 
‘and the Second Proviso. (Para- 21) 
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BHAGWATI, J. — These appeals raise 
a short but interesting question of law 
relating to the interpretation of S. 5 (2) 
(a) (ii) of the Bengal Finance (Sales Tax) 
Act, 1941 as applied to the Union Ter- 
ritory of Delhi (hereinafter, for the sake 
of convenience referred to as Dethi). 
The Act was extended to Delhi subject 
to certain modifications by a Notification 
dated 28th April, 1951 issued by the Cen- 
tral Government ‘in exercise of the 
powers conferred by S. 2 of the Part C 
States (Laws) Act, 11950 and it came into 
force in Delhi on 28th May, 1951 by vir- 
tue of a Notification issued under S. 1, 
sub-s. (3) of the Act. There have been 
several amendments made in the Act 
from time to time’ since the date of its 
application to Delhi but we are concern- 
ed in these appeals only with the assess- 
ment periods 1971472 and 1972-73 and 
hence we shall confine ourselves to the 
relevant provisions; of the Act as they 
stood during these, assessment periods. 


2. Section 2 enacted the definiticn 
provision and Clause (c) of that section 
defined a ‘dealer’ Ito mean any perscn 
who carries on the business of selling 
goods in Delhi. Clause (g) of S. 2 contain- 
ed the definition of ‘sale’. It was a de- 
finition in general :terms and it made no 
reference to the situs of the sale. It did 
not limit the definition to a sale inside 
Delhi. There was an explanation to this 
Clause which laid'down as to when a 
sale or purchase shall be deemed to take 
place inside Delhi; S. 4, sub-section (1) 
provided that every dealer whose gross 
turnover during the year immediately 
preceding the commencement of the Act 
exceeded the taxable quantum at any 
time within such year shall be liable to 
pay tax under the Act on all sales effect- 
ed after the date notified by the Chief 
Commissioner and sub-section (2) of that 
Section said that every dealer to whom 
sub-section (1) does not apply, shall, if 
his gross turnover calculated from the 
commencement of ‘any year exceeds the 
taxable quantum; at any time within 
such year, be liable to pay tax under the 
Act, on the expiry of two months from 


the date on which such gross turnover 


first exceeds the taxable quantum, on all 
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sales effected after such expiry. Sub-seg- 
tion (5) of S. 4 defined ‘taxable quantum’ 
to mean in relation to any dealer whe 
imports for sale any goods into Delhi or 
manufactures or produces any goods for 
sale, regardless of the value of the goods 
imported, manufactured or produced, ten 
thousand rupees, and in relation to any 
other dealer, thirty thousand rupees. Sub- 
sec. (1) of S. 5 provided different rates 
of tax, according as the goods fell with- 
in one category or another, at which the 
tax payable by a dealer shall be levied 
on his taxable turnover. What is ‘tax~ 
able turnover’ was defined in sub-s. (2) 
of S. 5 to mean: 

“that part of a dealer’s gross turnover 
during any period which remains after 
deducting therefrom— 

(a) his turnover during that period on; 

(i) the sale of goods declared tax-free 
under S. 6; 


(ii) sales toa registered dealer—of goods 
of the class or classes specified in the certi- 
ficate of registration of such dealer, as 
being intended for re-sale by him, or for 
use by him as raw materials in the manu- 
facture of goods for sale; and of con- 
tainers or other materials for the pack~ 
ing of goods of the class or classes sa 
specified for sale; 


Provided that in the case of such sales 
a declaration duly filled up and signed 
by the registered dealer to whom the 
goods are sold and containing the pre- 
scribed particulars on a prescribed form 
obtainable from the prescribed authority 
is furnished in the prescribed manner by 
the dealer who sells the goods: 

Provided further that where any goods 
specified in the certificate of registration 
are purchased by a registered dealer as 
being intended for re-sale by him or for 
use by him as raw materials in the 
manufacture of goods for sale, but are 
utilised by him for any other purpose, 
the price of the goods purchased shall be 
allowed to be deducted from the gross 
turnover of the selling dealer but shall 
be included in the taxable turnover of 
the purchasing dealer. 

- (üii) Sales to a registered dealer en- 
gaged in the business of raising coal, of 
any goods which are shown to the satis- 
faction of the commissioner to be required 
directly for use in connection with the 
raising of coal: 

(iv) Sales to any undertaking supply- 
ing electrical energy to the public under 
a licence or sanction granted or deem- 
ed to. have been granted under the Indian 
Electricity Act, 1910 (IX of 1910) of goods 
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for use by it in the generation or distri- 
bution of such energy; 
- 6v) Sales of goods which are 
shown to the satisfaction of the Commis- 
sioner to have been despatched by, or om 
behalf of dealer to an address outsid: 
the (Union Territory) of Delhi. 

(vi) Such other sales as may be pre- 
scribed,” 
This was the definition until 28th May. 
1972, when by Finance Act, the maiz 
enactment in S. 5 (2) (a) (ii) was substi- 
tuted by the following provision: 


"(9) In this Act the expression “tax- 
able turnover” means that part of a deal- 
er’s gross turnover during any perio= 
which remains after deducting there- 
from—— 


(a) his turnover during that 
on— 
(i) x x x x x 
_ (ii) sales ta a registered dealer af 
` goods of the class or ‘classes specified iz 
the certificate of registration of such 
dealer, as being intended for re-sale b> 
him, or “for use by him as raw-materiaE 
in the manufacture in the Union terri 
tory of Delhi (hereinafter in this sub- 
clause referred to as Delhi), of gooé 
(other than goods declared tax free under 
S. 6):— 


(A) for sale inside Delhi; or 

(B) for sale in the course of inter-Stat= 
trade or commerce, being a sale occa 
sioning or effected by transfer of docuw 
ments of title to such goods during th= 
movement of such goods from Delhi; or 

(C) for sale in the course of export: 
outside India being a sale occasioning th= 
movement of such goods from Delhi, or 
a sale effected by transfer of document 
or title to such goods effected during th= 
movement of such goods from Delhi, tz 
a place outside India and after the gooc 
have crossed the customs frontiers af 
India; and 

of containers or other materials for 
the packing of goods of the class or classe 
so specified for sale.” 


Section 7, sub-s. (1) laid down that nz 
dealer shall, while being liable to paz 
tax under S. 4, carry on business as 3 
dealer unless he has been registered and 
possesses a registration certificate and 
sub-s, (3) of that section provided foz 
grant of a certificate of registration to a 
dealer on an application being made b= 
him under sub-s. (2) and said that suck 
certificate of registration shall specif" 
the class or classes of goods of the pur- 
poses of sub-cl, (ii) of CL (a) of sub-s. (4 
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of S. 5. Section 26 conferred power on 
the Chief Commissioner to make rules 
for carrying out the purposes of the Act 
and in exercise of this power, the Delhi 
Sales Tax Rules, 1951’ were made by the 
Chief Commissioner. These rules pre- 
scribed not only the form of the applica- 
tion for registration but also the form of 
the certificate of registration. Clause (3) 
of the form of the certificate of registra- 
tion provided that the sale of the specifi- 
ed goods to the dealer “for purposes of 
manufacture” and “for re-sale” will be 
free of tax. This was in conformity with 
the requirement of S. 5 (2) (a) (ii) as it 
stood prior to its amendment and though 
S. 5 (2) (a) (ii) was substituted by the 
Finance Act of 1972, no amendment was 
made in the form of the certificate of re- 
gistration and it was only on 29th March, 
1973 that Cl. (3) of the form of the certifi- 
cate of registration was substituted so as 
to declare that the sales of the specified 
goods to the dealer will be free of tax 
when they are “for use as raw materials 
in the manufacture in the Union terri- 
tory of Delhi of goods ... ... for sale in 
the manner specified in S. 5 (2) (a) (ii)” 
or “for re-sale”. 


Similarly, the form of declaration to be 
furnished by the purchasing dealer in 
order to. entitle the dealer who has sold 
the goods to claim deduction of the 
amount in respect of such sales under 
S. 5 (2) (a) (ii), which was prescribed by 
R. 26, was also not amended until 29th 
March, 1973 and it continued to be in the 
following terms: 


“Certified that the goods mentioned in 
the cash memo/Bill No. ... ... ... Dated 
PTO N have been purchased by me/us 
from M/s. ... ... ... and are duly covered 
by our Registration Certificate No. ...... 
dated ... se 6. and are required by me/us 
for re-sale/for use as raw materials in 
the manufacture of goods for sale/for use 
in the execution of contract. 

Signature 
. Dealer” 
It was only on 29th March, 1973 that the 
form of the declaration was substituted 
by amending R. 26 so as to bring it in 
line with the amended S. 5. (2) (a) (ii) 
and after the substitution it ran as fol- 
lows :—~ 

“Certified that the goods mentioned in 
the Cash Memo/Bill No. ... dated 
worth Rs, ... ... ... have been 


. purchased by me/us from M/s. ... ... . 


and are duly covered by me/our registra- 
tion certificate No. ... ... ... valid from 
wes eee see and are required by me/us for 
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resale/for use as raw-material, In the 
manufacture in Delhi in accordance with 
the provisions contained in S. 5 (2) (a) Gi) 
of the Bengel Finance (Sales Tax) Act, 
1941 as in force in the Union Territory 
of Delhi, of goods for sale. 
Signature we ses sss 
Dealer ... ... ce” 


The Act as originally enacted ended with 
S, 26 but by Amending Act of 1959, S. 27 
was introduced in the Act with effect 
from Fst October, 1959 and this section 
provided that nothing in the Act or under 
the rules shall be deemed to impose or 
authorise the imposition of a tax on any 
sale or purchase of any goods, if such 
sale or purchase takes place: 


(i) in the course of inter-State trade or 
commerce; . 

Gi) outside the Union territory of 
Delhi, or 


(iii) in the course of import of the 
goods into, or export of the goods out of, 
the territory of India. 

This section was obviously introduced 
with a view to bring the Act into confor- 
mity with Art. 286 of the Constitution. 


3. These are the relevant provisions of 
the Act in the light of which we have 
to decide the question of lew arising in 
the appeals. , The assessees in all the ap- 
peals are registered dealers and during 
the relevent assessment periods they 
held certificates of registration specify- 
ing the class or classes of goods intend- 
ed for resale by them or for use by 
them as raw-materials in the manufac- 
ture of goods for sale. The certificates 
of registration were in the form as it 
stood prior to. its amendment on 29th 
March, 1973 and they did not specify 
that the resale of the goods purchased 
or their use as raw-materials in the 
manufacture of goods or the sale of manu- 
factured goods should be inside Delhi. 
There are broadly two groups in which 
the appeals can be divided for the sake 
of convenience. One group consists of 
appeals where the assessees purchased 
goods of the class specified in the certifi- 
cate of registration as being intended for 
resale by them and furnished to the deal- 
er selling the goods declarations in the 
prescribed form, as it stood prior to 29th 
March, 1973, stating that the goods were 
intended for resale and thereafter resold 
the goods, though not within the terri- 
tory of Delhi, while the other consists of 
appeals where the assessees purchased 
goods of the class specified in the certifi- 
cate of registration as being intended for 
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use by them as raw-materials in the 
manufacture of goods for sale and fur- 


nished to the dealers selling the goods 
declarations in the prescribed form, as it 
stood prior to 29th March, 1973, stating 
that the goods were purchased by them 
for use as raw-materials in the manu- 
facture of goods for sale and thereafter 
used the goods purchased as raw-mate~ 
rials in the manufacture of goods, in 
some cases outside Delhi and in some 
others inside, but in the latter, sold the 
goods so manufactured outside Delhi, 
Civil Appeals Nos. 1526 of 1972, 1085 of 
1977 and 1290 of 1977 are representative 
appeals belonging to the first group while 
Civil Appeals Nos. 1526 of 1972, 1035 of 
1977 and 1352 of 1977 are illustrative of 
the appeals belonging to the second 
group. Some of the appeals are brought 
by special leave directly from the orders 
of the assessing’ authority and some 
others from the appellate or revisional 
orders, Special leave was granted in 
these cases without: requiring the asses 
sees to exhaust their remedies under the 
Act and to approach the High Court of 
Delhi in the first instance,’ because a de- 
cision was already given by the High 
Court of Delhi on 26th April, 1974 in Fit- 
well Engineers v. Financial Commissioner 
of Delhi, (1975 Tax LR 1866) (Delhi) 
negativing the contentions of the asses- 
sees. The view taken in the orders im- 
pugned in the appeals and accepted by 
the High Court of Delhi in Fitwell En- 
gineers’ case was that for the purpose of 
S. 5 (2) (a) (ii) and the Second Proviso, 
resale of the goods purchased was con- 
fined to resale inside Delhi and so also, 
use of the goods purchased as raw-mate- 
rials in the manufacture of ‘goods and 
sale of manufactured. goods were re- 
quired to be inside Delhi, and, therefore,. 
if the assessees resold the goods outside 
Delhi or used them as raw-materials in 
manufacture outside Delhi, or even if the 
manufacture was inside Delhi, sold 
the goods manufactured, outside Delhi, 
there was utilisation of the goods by the 
assessees for a purpose other than that 
for which they were purchased and hence 
the Second Proviso to S. 5 (2) (a) (ii) was 
attracted and the price of the goods pur- 
chased: was liable to be included in the 
taxable turnover of the assessees. The 
question which drises for determination 


in the appeals is that.or this view taken 
by the taxing authorities and approved 
by the High Court of Delhi in Fitwell 
Engineers’ case is correct and can be 
sustained. - ; $ 
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4. We may first examine the schem= 
of the relevant provisions of the Act ic 
so far as it bears on- the present contro- 
versy. Every dealer, whose gross turn- 
over exceeds the taxable quantum È 
liable to pay tax on sales effected b> 
him after a specified date and while h= 
is liable to pay tax, he cannot carry o2 
business unless he gets himself register- 
ed and possesses a registration certifi- 
cate. Though his liability to tax is de- 
termined ‘by reference to his gross turn 
over, whether it exceeds the taxabl= 


quantum or not, tax is leviable on hir’ 


only in respect of his taxable turnover. 
The concept of taxable turnover is dit 
ferent from that of gross turnover an] 
to compute taxable turnover of a deale-, 
certain deductions are required to ke 
made from his gross turnover and on 
of the deducticns is that set out in Sec- 
tion 5 (2) (a) (ii). What is permitted ta 
be deducted under this provision is turr- 
over on sales to a registered dealer ci 
goods of the class or classes speci- 
fied in his certificate of registration 
as being intended for resale by him © 
for use by him as raw-materials in the 
manufacture of goods for sale. This de- 
duction is allowed with reference to the 
intended end-use of the goods, namel=, 
that they will be resold or they will te 
used as raw-materials in the manufac- 
ture of goods for sale, according as ther 
are purchased for one purpose or tke 
other. But in view of the innumerabia 
transactions that may be entered into ty. 
the dealers, it would be well-nigh irm- 
possible for the Taxing Authorities tə) 
ascertain in each case whether the goocs 
were purchased as being intended for re- 
sale or for use as raw-materials in tkə 
manufacture of goods for sale and henc3 
the first Proviso was enacted qualifying 
the substantive provision by saying that 
the turnover of sales covered by tka 
terms of S. 5 (2) (a) (ii) would be de~ 
ductible only if “a declaration duly filled 
in and signed by the registered dealer +3 
whom the goods are sold and containing 
the prescribed particulars on a prescribed 
form — is furnished” by the sellirg 
dealer, The result is that a dealer can- 
not get deduction in respect of the turna 
over of his sales falling within S. 5 (9 
(a) (ii) unless’ he furnished a declaraticn 
containing the prescribed particulars 
the prescribed form duly filled in ard 
signed by the purchasing dealer, Ta 
form of declaration prescribed under 
R. 26 as it stood up to 29th March, 1973 


contained an expression of intention eË 
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the purchasing dealer to resell the goods 
purchased or to use. them as raw-mate- 
rials in the manufacture of goods -for 
sale. Such declaration given by the pur- 
chasing dealer to the dealer selling the 
goods would afford evidence that the 
goods were purchased by the purchasing 
dealer “as being intended for resale by 
him or for use by him as raw-materials 
in the manufacture of goods for sale”. 
The dealer selling the goods would be 
granted deduction in respect of the sales 
on the strength of such declaration given 
by the purchasing dealer. The require~ 
ment of such declaration as condition of 
deduction is clearly intended to prevent 
fraud and promote administrative effi- 
ciency. (Vide Kedarnath Jute Mfg. Co: 
Ltd. v. ‘Commercial Tax Officer, 16 STC 
607: (AIR 1966 SC 12). 


5. But what would be the position if ` ' 


the purchasing dealer does not act ac- 


cording to the intention expressed by. 


him in the declaration given to the sèl- 
ling dealer and in the one case, does not 
resell the goods and in the other, does not 
use them as raw-materials in the manu- 
facture of goods for sale. ‘The selling 
dealer is granted deduction in respect of 
the sales made by him because the soods 
are purchased for resale or for use as 
raw-materials in the manufacture of 
goods for sale and this intended end-use 
of the goods purchased is sought to be 
ensured by taking a declaration in the 


prescribed form from the purchasing- 


dealer, But if the goods are utilised by 
the purchasing dealer for some other 
purpose contrary to’ the intention expres- 
sed by him in the declaration, the object 
and. purpose of giving deduction to the 
selling dealer would be defeated. Even 
so, it would not be right to withdraw the 
deduction granted to the selling dealer 
because that would ‘be penalising the 
selling dealer for a breach of faith com~ 
mitted by the purchasing dealer. ‘The 
legislative wrath should in all fairness 
fall on the purchasing dealer and that 
is why the Second Proviso has been in- 
troduced in the Act by Delhi Amend- 
ment Act 20 of 1959. The object of the 
Second Proviso is to ensure that the in- 
tention expressed by the- purchasing 
dealer in the declaration given by ‘him 
is carried out and he acts in conformity 
with that intention, Where the pur- 
chasing dealer gives a declaration of in- 
tention to resell the goods purchased or 
to use them as raw-materials in the 
manufacture of goods for sale, he must 
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act in accordance with that intention, 
because it is on the basis of that inten- 
tion that deduction is allowed to the 
selling dealer and if he does not carry 
cut that intention and utilises the goods 
for any other purpose, it stands to reason 
that the tax which is lost to the Reve- 
nue by reason of deduction granted to 
the selling dealer should be recoverable 
from him, that is, the purchasing dealer. 
Tf no deduction were granted to the 
selling dealer, he would be liable to pay 
tax on the sale made by him and ulti- 
mately the incidence of that tax would 
be passed on to the purchasing dealer, 
but by reason of deduction allowed to 
the selling dealer, the purchasing dealer 
escapes this incidence of tax and, there- 
fore, the Second Proviso enacts that 
where the purchasing dealer acts con- 
trary to the intention declared by him, 
the selling dealer shall not be penalised 
for the sin of the purchasing dealer and 
he shall continue to have his deduction, 
but the price of the goods purchased 
shall be included in the taxable turnover 
ef the purchasing dealer. The Second 
Proviso is thus intended to provide the 
consequence of the purchasing dealer 
not complying with the statement of 
intention expressed in the declaration 
given by him to the selling dealer under 
the First Proviso. This is broadly the 
scheme and intendment of Section 5 (2) 
(a) (ii) and its two Provisos read in the 
context of the other provisions of the 
Act. 


6. Now, the first question that arises 
for consideration is whether ‘resale’ in 
Section 5 (2) (a) (ii) and the Second 
Proviso means resale any where without 
any geographical limitation or it is con- 
fined only to resale inside Delhi. The 
contention of the Revenue was that 
though the words “inside the Union Ter- 
ritory of Delhi” are not to be found in 
Section 5 (2) (a) (ii) and the Second 
Proviso, they must be read in these 
provisions as a matter of construction 
and three reasons were given in sup- 
port of this contention. The first reason 
-was that if resale outside Delhi were 
held to be within the terms of Sec. 5 (2) 
(a) Gi) and the Second Proviso, the 
Union Territory of Delhi would lose’ tax 
altogether in case where the foods were 
resold -outside Delhi, because in that 
event the first sale would escape tax by 
reason of the deduction granted. under 
Section 5: (2) (a) (Gi) and the resale 
would.also be free from tax since it is 
outside Delhi and hence covered -by the 
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exempting. provision contained in Sec- 
tion 27. The Legislature could never 
have intended to bring about such a re- 
sult where the Union Territory of 
Delhi would be deprived altogether of 
tax. The intention of the Legislature 
was to recover tax at only one point 
whilst the goods were in the stream of 
trade and the Legislature, therefore, 
granted deduction in respect of the first 
sale on the basis that it would be levy- 
ing tax when the goods were resold 
and that postulated the requirement that 
the resale should be inside Delhi. Se- 
condly, it was urged that the legislature 
had no legislative competence to tax 
sale outside Delhi and moreover, by 
reason of Section 27 sale outside Delhi 
was taken out of the purview of the 
Act and resale within the meaning of 
Section 5 (2) (a) (ii) and the Second 
Proviso could not, therefore, possibly in< 
clude resale outside Delhi. The last 
argument was that the words ‘by him’ 
following upon the word ‘resale’ in Sec- 
tion 5 (2) (a) (ii) and the Second Pro- 
viso clearly indicated that the resale 
contemplated under these provisions was 
resale by the purchasing dealer as regis- 
tered dealer has relation only to sale 
inside Delhi, the resale must be within 
the territory of Delhi. We do not think 
there is any substance or validity in 
these arguments and we see no cogent 
or compelling reasons to add the words 
“inside the Union Territory of Delhi” to 
qualify ‘resale’ in Section 5 (2) (a) (i) 
and the Second Proviso. : 
7. Now, if there is one principle of 
interpretation more well settled than any 
other, it is that a statutory enactment 
must ordinarily be construed according 
to the plain natural meaning of its 
language and that no words should he 
added, altered or modified unless it is 
plainly necessary to do so in order to 
prevent a provision from being unintelli- 
gible, absurd, unreasonable, unworkable 
or totally irreconcilable with the rest of 
the statute. This rule of literal con- 
struction is firmly established and it 
has received judicial recognition in 
numerous cases. Crawford in his book 
on “Construction of Statutes” (1940 ed.) 
at page 269 explains the rule in the 
following terms: : 
“Where the statute’s meaning is clear 
and explicit, words cannot be interpolat~- 
ed. In the first place, in such a case 
they are not needed. If they should be. 
interpolated, the statute would more. 
than. likely fail to express the legislativa’ 
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intent, as the thought intended to be 
conveyed might be altered by the adsli- 
tion of new words. They should not be 
interpolated even though the remedy of 
the statute would thereby be advaneed, 
or a more desirable or just result weald 
occur. Even where the meaning of the 
statute is clear and sensible, either vith 
or without the omitted word, interpeda- 
tion is improper, since the primary sotzce 
of the legislative intent is in the langu- 
age of the statute.” 


Lord Parker applied the role in R. v. 
Oakes (1959) 2 All ER 92, to construe 
“and”, as “or” in Section 7 of the CGN- 
cial Secrets Act, 1923 and stated; 


“It seems to this Court that where 
the literal reading of a statute, and a 
penal statute, produces an intelligfdle 
result, clearly there is no ground or 
reading in words or changing wards 
according to what may be the suppoced 
intention of Parliament. But here we 
venture to think that the result is zn- 
‘intelligible.” 


Lord Reid also with great clarity 
precision which always characterise His 
judgments enunciated the role as tol- 
lows in Federal Steam Navigation Io. 
Ltd. v. Department of Trade and fn- 
dustry (1974) 2 All ER 97: 

' “Cases where it has properly been 
held that a word can be struck out of 
a deed or statute and another substituit- 
ed can as far as J am aware be grouped 
under three heads: where  withcut 
such substitution the provision is wn- 
intelligible or absurd or totally  unrea- 
sonable; where it is unworkable; end 
where it is totally irreconcilable with 
the plain intention shown by the rest of 
the deed or statute.” 


This rule in regard to reading words 
into a statute was also affirmed by tzis 
Court in several decisions of which we 
may refer only to one, namely, Nara- 
yanaswami v. Punnerselyam (1973) 1 
SCR 172: (AIR 1972 SC 2284), where the 
Court pointed out that: 

assess addition to, or modification of 
words used in statutory provision is 
generally not permissible......... > kat 
“courts may depart from this rule <o 
avoid a patent absurdity.” 
Here, the word used in Section 5 (2) ta) 
(ii) and the Second Proviso is ‘resa_2’ 
simpliciter without any geographical 
limitation and according © to its plain 
natural meaning. it would mean -ressle 


and 


any where and not necessarily inside - 


Delhi.’ Even, where . the -purchasing 
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dealer reselis the goods outside Delhi, 
he would satisfy the requirement of the 
statutory provision according to its plain 
grammatical meaning. There are no words 
such as -‘inside the Union Territory of 
Delhi’ qualifying ‘resale’ so as to limit it 
to resale within the territory of 
Delhi. The argument urged on be- 
half of the Revenue requires us 
to read such limitative words in section 5 
(2) (a) (ii) and the Second Proviso. The 
question is whether there is any, necessity 
or justification for doing so? If ‘resale’ 
is construed as not confined to the 
territory of Delhi, but it may take place 
anywhere, does Section 5 (2) (a) (ii) or 
the Second Proviso lead to a result man- 
ifestly unintelligible, absurd, unreason- 
able, unworkable or irreconcilable with > 
-the rest of the Act? Is there any com- 
pulsive necessity to depart from the rule 
of plain and natural construction and 
read words of limitation in section 5 (2) 
(a) (ii) and the Second Proviso when such 
words have been omitted by the law- 
giver? We do not think so, P 


8. It may be pointed out in the first 
place that the Legislature could have 
easily used some such words as ‘inside 
the Union Territory of Delhi’ to qualify . 
the word ‘resale’, if its intention was to 
confine resale within the territory of 
Delhi, but it omitted to do what was 
obvious and used the word ‘resale’ 
without any limitation or qualification, 
knowing full well that unless restriction 
were imposed as to suit, ‘resale’ would 
mean resale anywhere and not merely 
inside the territory of Delhi. The Legis- 
lature was enacting a piece of legisla- 
tion intended to levy tax on dealers 
who are laymen and we have no doubt 
that if the legislative intent was that 
‘resale’ should be within the territory of 
Delhi and not outside, the Legislature 
would have said so in plain unambigu- 
ous language which no layman could 
possibly misunderstand. It is a well- 
settled rule of interpretation that where 
there are two expressions which might 
have been used to convey a certain ex- 
pression, but one of those expression 
will convey that intention more clearly 
than the other, it is proper to conclude 
that, if the legislature used that one of 
the two expressions which would con- 
vey the intention less clearly, it does 
not intend to convey that in- 
tention at al. We may repeat 


-what Pollack-G. S. said in Attorney- 
‘General v. Sillim (1864) 2 H&C 431 at 


p. 526, that’ ‘if this had been the objéct 
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of our legislature, it might have been 
accomplished by the simplest possible 
piece of legislation; it might have been 
expressed in language so clear that no 
human being could ‘entertain a doubt 
about it. We think! that in a taxing 
statute like the present which is intend- 
ed to tax the dealings of ordinary tra- 
ders, if the intention| of the legislature 
were that in order to qualify a sale of 
goods for deduction | ‘resale’ of it must 
necessarily be Inside | Delhi, the legisla- 
ture would have expressed itself clearly 
and not left its intention to be gathered 
by doubtful implication from other 
provisions of the Act, The absence of 
specific words limiting ‘resale’ inside the 
territory of Delhi is; not without signi- 
ficance and it cannot be made good by 
process of judicial construction, for to 
do would be to attribute to the legisla- 
ture an intention which it has chosen 
not to express and to usurp the legisla- 
tive function, 





9. It is true that the Legislature had 
no legislative competence to tax sale 
outside the territory) of Delhi and Sec- 
tion 27 also in clear, and explicit terms 
exempts sale outside the territory of 
Delhi from liability; to tax under the 
Act, but we fail to see how this circum- 
stance can require us to construe ‘re- 
sale’ in Section 5 (2) (a) (ii) and the 
Second Proviso as excluding resale out- 
side the territory of Delhi. It is obvi- 
ous that resale is subsequent sale after 
the first and it must, therefore, have 
the same meaning as ‘sale’ defined in 
S. 2 (g). The definition of ‘sale’ in Sec- 
tion 2 (g) is a general definition which 
does not limit it to, a sale inside the 
territory of Delhi, (Even a safe outside 
the territory of Delhi is within the 
coverage of the definition. That is why 
Section 27 provides [that nothing in the 
Act or the rules made thereunder shall 
be deemed to impose or- authorise 
imposition of a tax jon any sale outside 
the territory of Delhi. This provision 
was introduced to bring the Act inta 
conformity with Article 286 of the Con- 
stitution. Therefore, for the purpose of 
taxability only, ‘sale’ outside the terri- 
tory of Delhi would be excluded from 
the scope and purview of the Act. But 
Section 5 (2) (a) (i) does not seek to 
impose any tax on resale, What it does 
is to provide deduction in respect’ of 
sale to a registered| dealer provided the 
condition is satisfied that the goods pur- 
chased are of the class or classes speci- 








fied in the certificate of registration of 
the purchasing dealer as being intended 
for resale by him and a declaration is 
given by the purchasing dealer that he 
has purchased the same for resale. Un~ 
doubtedly, where the purchasing dealer 
does not act in conformity with the in- 
tention expressed by him and utilises 
the goods for any other purposes, he 
becomes liable to tax under the Second 
Proviso, but even there, what is taxed 
in his hands is the price of the goods 
purchased by him, that is, the turnover 
exempted in the hands of the selling 
dealer and not the turnover of resale 
made by him, It is still the first sale 
made by the selling dealer which is 
taxed and not the resale made by the 
purchasing dealer. Thus there is no tax 
sought to be imposed on the resale 


-under Section 5 (2) (a) (ii) or the Se- 


cond Proviso, but resale is made a con- 
dition of granting deduction in respect 
of the first sale. It is, therefore, diffi- 
cult to see how lack of legislative com= 
petence on the part of the Legislature 
to tax sale outside Delhi or exemption 
from tax provided to-sale outside Delhi 
under Section 27 can operate to cut down 


the plain meaning of ‘resale’ so as to 
exclude resale outside Delhi. - 
10. The Revenue placed some re- 


Hance on the words ‘by him’ following 
upon ‘resale’ in Section 5 (2) (a) (ii) and 
the Second Proviso for the purpose of 
contending that the resale contemplated 
there is resale by the purchasing dealer 
as a registered dealer and since a regis- 
tered dealer is a dealer who carries on 
business in Delhi and whose liability to 
tax is determined by reference to his 
gross turnover în Delhi, resale by him 
must be resale within the territory of 
Delhi. But this contention thas no 
merit and the utmost that can be. said 
about it is that it raises a point that 
has position, but no magnitude. The 
words ‘by him’ are merely descriptive of 
the purchasing dealer and they are in« 
troduced. merely with a view to empha- 
sising that the goods must be resold by 
the same person who has purchased 
them. It is clear from the scheme of 
the Act that a dealer who carries on 


- -business of selling goods in the territory 


of Delhi and who is liable to pay tax 
under Section 4 of the Act is required 
to be registered and he must possess a 
registration certificate. If such a dealer 
purchases goods of registration on fur. 
nishing a declaration that the same are’ 
intended for resale ‘by him’, the sala 
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to him would be exempt from tax znd 
hence he would not have to pay =ny 


amount by way of tax the seng 
dealer. But then the goods must be 
resold by the purchasing dealer hineelf 
and in case of such resale the require- 
ment of the statutory provision as well 
as the declaration would be satisfied and 
there will be no breach of the statement 
of intention contained in the declaration. 
The emphasis which is sought to be edd- 
ed by the words ‘by him’ is that zhe 
goods must be resold by the same r- 
son who has purchased them, namézly, 
the purchasing dealer. It would be 
straining the language of the enactment 
too much to say that the words ‘by 
chim’ are intended to mean ‘by him as 
a registered dealer’. Moreover, it may be 
noted that though a registered dezler 
has to be a person who carries on bsi- 
ness of selling goods in the territory of 
Delhi, there is no requirement of lw 
that a registered dealer must effect 
sales only in Delhi and not outsdde. 
There is nothing in the Act which prebi- 
bits a registered dealer from sel_ng 
goods outside Delhi. If a registered 
dealer can effect sales outside Delhi, X is 
impossible to see how, by any stretck. of 
reasoning, the words ‘by him’ can be 
pressed into service for’ the purpose of 
restricting ‘resale’ to that inside Delhi, 


1i. We fail to see any reason why 
the word ‘resale’ in Section 5 (2) (a) (ii) 
and the Second Proviso should not be 
construed according to its plain natural 
meaning to comprehend resale taking 
place anywhere without any limitacon 
as to situs and it should be read as ze- 
` ferring only to resale inside Delhi as 
if the words ‘inside the Union Territ-ry 
of Delhi’ were added by way of lima- 
tion or restriction. Even without szch 
words and reading the statutory provi- 
sion according to its plain natural secse 
as referring to resale, irrespective w2e- 
‘ther it is inside or outside Delhi, Sec- 
tion 5 (2) (a) (ii) and the Second Fro- 
viso do not become absurd, unintelligikle, 
unworkable, or unreasonable, nor is it 
possible to say that they come into em- 
flict with any other provisions of che 
Act. We have already explained zhe 
scheme of Section 5 (2) (a) (ii) and its 
two provisos and, even on the view tat 
‘resale’ means resale anywhere and zot 
necessarily inside Delhi, they enact a 
statutory provision which is quite in- 
telligible, reasonable and  workak_e. 
The selling dealer is granted deduction 
jin respect of sale to a registered dezer 
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where the goods purchased are of the 


class or classes specified in the certifi- 
cate of registration of the purchasing 
dealer so being intended for resale by 
him and the purchasing dealer gives a 
declaration that the goods are purchased 
by him for resale. So long as the goods 
are required by the purchasing dealer 
for resale, whether inside or outside 
Delhi, the sale to the purchasing dealer 
for resale, whether outside or inside 
Delhi, the sale to the purchasing dealer 
is exempted from tax. It is true that 
if the purchasing dealer resells the 
goods outside Delhi, the Union Territory 
of Delhi would not be able to recover 
any tax since the sale to the purchasing 
dealer would be exempt from tax under 
Section 5 (2) (a) (ii) and the resale by 
the purchasing dealer would also be free 
from tax by reason of Section 27. But 
that is not such a- consequence as would 
compel us to read the word ‘resale’ as 
limited to resale inside Delhi. The argu- 
ment of the Revenue was that the Legis- 
lature could never have intended that 
the Union Territory of Delhi should be 
altogether deprived of tax in cases of 
this kind. The legislative intent could 
only be to exempt the sale to the pur- 
chasing dealer in those cases where the 
Union Territory of Delhi would be able 
to recover tax on resale of the goods 
by: the purchasing dealer. The goods 
must be taxed at least at one point and 
it could not have intended that they 
should not be taxable at all at any 
point by the Union Territory of Delhi. 
The Revenue urged that it was for the 
purpose of taxing the goods at least at 
One point that the Second Proviso was 
enacted by the Legislature. We do not 
think that contention based on the pre- 
sumed intention of the Legislature is 
well founded. It is now well settled 
that when the court is construing a 
statutory enactment, the intention of the 
Legislature should be gathered from the 
language used by it and it is not per- 
missible to the court to speculate about 
the legislative intent. Some eighty years 
ago, as far back as 1897, Lord Watson 
Said in an oft quoted passage in Salo- 
mon v, Salomon & Co, Ltd., (1897) AC 
22 at p. 38:— 





“The intention of the legislature’ is a 
common but very slippery phrase, 
which, popularly understood, may, sig- 
nify anything from intention embodied 
in positive enactment to speculative 
opinion as to what the legislature pro- 
bably would have meant, although there 
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has been an omission to enact it. In 
a court of law or equity, what the legis- 
lature intended to be; done or not to be 
done can only be legitimately ascertain- 
ed from that which ‘it has chosen to 
enact, either in express words or by re- 
asonable and necessary implication.” 
The same view was' echoed by Lord 
Reid in Black-Clawson International Ltd. 
v. Papierwerke Waldhof-Aschaffenburg, 
(1975) 1 All ER 810 at p, 814:— 


“We often say that we are looking for 
the intention of Parliament, but that is 
not quite accurate. We are seeking the 
meaning of the words which Parliament 
used. We are seeking not what Parlia- 
ment meant but the true meaning of 
what they said.” 


If the language of a statute is clear and 
explicit, effect must be given to it, for 
in such a case the words best declare 
the intention of the law giver. It would 
not be right to refuse to place on the 
language of the statute the plain and 
natural meaning which it must bear on 
the ground that it produces a conse- 
quence which could not have been in- 
tended by the legislature. It is only 
from the language of |the statute that the 
intention of the Legislature must be 
gathered, for the legislature means no 
more and no less than what it says. It is 
not permissible to the Court to speculate 
as to what the Legislature must have in- 
tended and then to twist or bend the 
language of the statute to make it ac- 
cord with the presumed intention of the 
legislature. Here, the language employ- 
ed in S, 5 (2) (a) (ii) and the Second Pro- 
viso is capable of bearing one and only 
one meaning and there is nothing in the 
Act to show that the legislature exempt- 
ed the sale to the purchasing dealer from 
tax on the hypothesis that the Union 
territory of Delhi would be entitled to 
tax the resale by the purchasing dealer. 
The intention of the legislature was 
clearly not that the; Union Territory of 
Delhi should be entitled to tax the goods 
at least at one point so that if the sale 
to the purchasing dealer is exempt, the 
resale by the purchasing dealer should 
be taxable. We do not find evidence of 
such legislative intent in any provision 
of the Act. On the: contrary, it is very 
clear that there are certain categories of 
resales by the purchasing dealer which 
are admittedly free, from tax. If, for 
example, the purchasing dealer resells 
the goods within the territory of Delhi, 
but such resale is in the course of inter- 


State trade or commerce, or in the course 
of export out of the territory of India, it 
would be exempt from tax and yet, even 
on the construction suggested on behalf 
of the Revenue, the sale to the purchas- 
ing dealer would not be liable to tax. 
Both the sale as well as the resale would 
be free of tax even if the word ‘resale’ 
were read as limited to resale inside the 
territory of Delhi. Then again, take a 
case where the resale by the purchasing 
dealer, though inside the territory of 
Delhi falls within S. 5 (2) (a) (ii), The 
resale in such a case would be exempt 
from tax and equally so would be the 
sale. So also the resale would not be 
taxable if it falls within R. 29 and in 
that case too the sale as well as the YE~ 
sale would both be exempt from tax. It 
will, therefore, be seen that it is not pos~ 
sible to discover any legislative intent to 
tax the goods at least at one point and 
to exempt to sale to the purchasing dea~« 
ler only if the resale by the purchasing 
dealer is liable to tax. The Second Pro- 
viso too does not support any such legis« 
lative intent, for in the event there con- 
templated, namely, where the purchasing 
dealer utilises the goods for any pur- 
poses other than ‘resale’ what is taxed 
in the hands of the purchasing dealer is 
not the resale by him but the sale to 
him and that is done not with a view 
to ensuring that the goods must suffer 
tax at least at one point, but because the 
purchasing dealer having committed a 
breach of the intention expressed by him 
in the declaration, on the basis of which 
exemption is granted to the selling dea- 
ler, he should not be allowed to profit 
from his own wrong and to escape the 
amount of tax on the sale. We do not, 
in the circumstances, see any cogent or 
compelling reason for reading the words 
‘inside the Union Territory of Delhi’ 
after ‘resale’ in S. 5 (2) (a) (ii) and. the 
Second Proviso. 


12. It must also be remembered that 
S. 5 (2) (a) (ii) and the Second Proviso 
occur in a taxing statute and it is a well- 
settled rule of interpretation that in con- 
struing a taxing statute ‘one must have 
regard to the strict letter of the law and 
not merely to the spirit of the statute 
or the substance of the law’. The oft 
quoted words of Rowlett, J., in Cape 
Brandy Syndicate v. Inland Revenue 
Commissioner, (1921) 1 KB 64 lay down 
the correct rule of interpretation in case 
of a fiscal statute: “In a taxing Act one 
has to look merely at what is clearly 
said. There is no room for any intend- 
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ment, There is no equity about a tx. 
There is no presumption as to a tax. 
Nothing is to be read in, nothing is to 3e 
implied. One can only look fairly at 
the language used.” It is a rule firndy 
established that “the words of a taxing 
Act must never be stretched against a 
tax-payer”. If the legislature has failed to 
clarify its meaning by use of appropriste 
language, the benefit must go to the tex- 
payer. Even if there is any doubt as to 
interpretation, it must be resolved in fav- 
our of the subject. We would, therefore, 
be extremely loathe to add in S. 5 (2) ta) 
(ii) and the Second Proviso words wh.2h 
are not there and which, if added, would 
have the effect of imposing tax liability 
on the purchasing dealer. Moreover, 
it may not (sic) (be) noted that if 
the purchasing (dealer) resells the goods 
outside Delhi, then, on the construction 
contended for on behalf of the Reven_e, 
he would be liable to include the price of 
the goods paid by him in his return of 
taxable turnover and pay tax on fhe 
basis of such return and if he fails to do 
so, he would expose himself to penalzy, 
though he has complied literally with the 
declaration made by him. We find that 
in fact a penalty of Rs. 2 lacs has besn 
imposed on the assessees in Civil Appeal 
No, 1085 of 1977 for not including the 
price of the goods purchased by them -n 
their return of taxable turnover and vé7- 
ing tax on the basis of such return It 
would be flying in the face of well-set- 
tled rules of construction of a taxizg 
statute to read with the words ‘inside 
the Union Territory of Delhi’ in S. 5 2) 
(a) (ii) and the Second Proviso, wh=n 
the plain and undoubted effect of tze 
addition of suck words would be to es- 
pose a purchasing dealer to penalty. 


13. It is also significant to note that 
if the words ‘inside the Union Territo-y 
of Delhi? are to be read after ‘resa_2’ 
in S. 5 (2) (a) (ii) and the Second Prz- 
viso, they would also have to be read 
in the prescribed form of the declaration 
to be given by the purchasing deale. 
But we fail to see how any such words 
can be read in a declaration of inter- 
tion which refers to resale simplicit= 
without any restriction as to place. Whea 
a declaration of intention in the pr= 
scribed form without the words ‘inside 
the Union Territory of Delhi’ is given ty 
the purchasing dealer at the time of puz- 
chase, how can these words be read i 
the declaration when they are not ther=. 
It might be permissible to read such 
words in a statutory provisions like Sec- 
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tion 5 (2) (a) Gi) and the Second Proviso, 
but we fail to see how such words can 
be read in a declaration of inter:tion 
furnished by a purchasing dealer. 


14. It may also be pointed out that 
the Act in the present case was origi- 
nally enacted by the Bengal Legislature 
in 1941 and it was applied in Delhi with 
certain modifications by the Central 
Government on 28th April, 1951. The 
Act was thus in operation prior to 15th 
August, 1947 in Bengal and thereafter in 
West Bengal for an aggregate period of 
about ten years before it was made ap- 
plicable to Delhi. It was not disputed on 
behalf of the Revenue that during this 
period the Department administered the 
provisions of S. 5 (2) (a) (ii) on the basis 
that ‘resale’ was not confined to resale 
inside the State of Bengal or West Ben- 
gal, as the case may be, but it alsc in- 
cluded outside State resale. When the 
Central Government applied the Act to 
the territory of Delhi, it must be pre- 
sumed to be aware of this interpretztion 
which had been placed on S. 5 (2) (a! (ii) 
by ‘the Revenue in the State of West 
Bengal. Even so, the Central Gov2rn- 
ment, whilst it made several other modi- 
fications in the Act while applying it to 
the territory of Delhi, did not add the 
words ‘inside the Union Territory of 
Delhi’, to qualify ‘resale’, Then again, 
it was common ground that at least for 
a few years after the Act was made ap- 
plicable to the territory of Delhi, the 
Revenue interpreted ‘resale’ in S. 5 (2) 
(a) (ii) to mean resale anywhere and not 
necessarily inside the territory of Delhi 
and administered the law on the basis of 
such interpretation. It is, no doubt, -rue 
that the view of the Department as to 
the meaning of a statute which is admin- 
istered by them is not admissible as an 
aid to the construction because wrong 
practice does not make the law, but as 
pointed out by Maxwell in his well- 
known work on ‘The Interpretation of 
Statutes’ (12th Edn.) at page 264: “...... 
the long acquiescence of the legislature 
in the interpretation put upon its enact- 
ment by notorious practice may, perhaps, 
be regarded as some sanction and appro- 
val of it”. The circumstances that for 
long years the legislature did not inter- 
vene to amend the law by adding the 
words ‘inside the Union Territory of 
Delhi’ in S. 5 (2) (a) (ii) even though the 
Revenue was continually administering 
the law on the basis that ‘resale’ in Sec-} - 
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tion 5 (2) (a) (ii) means resale anywhere 
jand not necessarily; inside the territory 
of Delhi and acquiescenced in this inter- 
pretation placed by the Revenue is a cir- 
cumstance which does throw some little 
light on the intention of the Legislature 
and indicates that the Legislature did 
not intend to restrict resale to the ter- 
ritory of Delhi, | 


15. Similarly, for the same reasons 
[which we need not jrepeat again, ‘manu- 
facture’ and ‘sale’ in S. 5 (2) (a) Gi) and 
the Second Proviso, mean manufacture 
and sale any where! without any geogra- 
phical limitation and neither ‘manufac-~ 
ture’ nor ‘sale’ is restricted to the terri- 
tory of Delhi. There are no words like 
Inside the territory/of Delhi’ to qualify 
‘manufacture’ or ‘sale’ and there is no 
cogent or compelling reason for reading 
such words in S, 5 (2) (a) (ii) and the Se- 
cond Proviso. The} use of the goods 
purchased as raw-materials in the manu- 
facture of goods: may, therefore, take 
place anywhere and not necessarily in- 
side Delhi and equally the sale of the 
goods so manufactured may be effected 
anywhere, whether’ inside or outside 
Delhi. The only end-use of the goods 
purchased required to be made for _ at- 
tracting the applicability of S. 5 (2) (a) (Gi) 
is that the gcods must be manufactured 
by the purchasing dealer as raw-mate- 
rials must be sold, | irrespective whether 
the manufacture or; sale takes place in- 
side Delhi or outside. If the purchasing 
dealer does not use, the goods purchased 
as raw-materials in; the manufacture of 
goods or having manufactured the goods 
does not sell them, ihe would commit a 
breach of the intention expressed by 
him in the declaration furnished to the 
selling dealer and i the _Second Proviso 
would immediately ibe attracted and the 
price of the goods purchased by him 
would be liable to be included in his tax- 
able turnover. But:so long as he carries 
out the intention expressed in the de- 
claration and uses the goods purchased 
as raw-materials in the manufacture of 
goods, whether inside or outside Delhi, 
and sell the goods! so manufactured in 
Delhi or outside he would not fall with- 
in the Second Proviso and the sale to 
“him would not be taxable in his hands. 


! 

_ 16. The subsequent history of the 
Act also supports the construction which 
we are inclined to place on S. 5 (2) (a) (ii) 
and the Second Proviso. Section 5 (2) 
(a) (ii) was amended with effect from_ 
28th May, 1972 by Finance Act, 1972, and 
the words ‘in the; Union Territory of 











- ritory of Delhi. 


Delhi’ were added after the word ‘manu= 
facture’ so as to provide that manufac 
ture should be inside the territory of 
Delhi. It was also provided by the am- 
endment that the sale of manufactured 
goods should be inside Delhi or in the 
course of inter-State trade or commerce 
or in the course of export outside India. 
This amendment clearly excluded manu- 
facture of goods as also sale of manufac- 
tured goods outside Delhi, Tt is clear 
from the statement of objects and re- 
asons that this amendment was not in- 
troduced by Parliament ex abundant? 
cautela, but in order to restrict the ap- 
plicability of the exemption clause in 
S. 5 (2) (a) (ii). The statement of objects 
and reasons admitted in clear and ex- 
plicit terms that; . 


“at present sales. of raw-materials in 
Delhi are exempted from tax irrespec- 
tive of the fact whether the goods manu- 
factured therefrom are sold in Delhi or 
not. It is, therefore made clear that sales 
of raw-materials will be tax free only 
when such sales are made by those who 
oe in Delhi taxable goods for 
sale”, . ate 


It is obvious that under S. 5 (2) (a) (ii) 
as it stood prior to the amendment; the 
exemption was available to the selling 
dealer even if the purchasing dealer used 
the goods purchased as raw-materials in 
manufacture outside Delhi, or having 
manufactured the goods, sold them out- 
side Delhi. That is why Parliament 
amended S. 5 (2) (a) (ii) with a view to 
restricting manufacture as well as sale 
inside the territory of Delhi, It is of 
course true that a parliamentary assump- 
tion may be unfounded and an amend- 
ment may proceed on an erroneous con- 
struction of the statute and therefore, it 
cannot alter the correct interpretation to 
be placed upon the statute; but if there 
is any ambiguity in the statute, the sut- 
sequent amendment can certainly be re- 
lied upon for: fixing the proper interpre- 
tation which is to be put upon the ‘sta- 
tute prior to the amendment. The am- 
endment made in S. 5 (2) (a) (ii) read 
with the statement of object and reasons 
thus clearly supports the  constructicn 
that under the unamended section manu- 
facture as well as sale could be any- 
where and not necessarily inside the ter- 
It is also significant to 
note that though Parliament amended 
S. 5 (2) (a) (ii) for restricting manufac- 
ture as well as sale to the territory of 
Delhi, it did not carry out any amend- 
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ment in the section with a view to lim#= 
ing resale in the same manner by the 
addition of some such words as ‘in the 
Union Territory of Delhi’ or ‘inside Delhi, 
This clearly evidences parliamentary iz- 
tent not to insist upon resale being r= 
stricted to the territory of Delhi. It is a 
circumstance which lends supports ło 
the view that ‘resale’ in S. 5 (2) (a) CG) 
and the Second Proviso meant resale 
outside as well as inside Delhi. 


17. We must, therefore, reach the coz- 
clusion that during the relevant asse=~= 
ment years, ‘resale’ within the meaning 
of S. 5 (2). (a) (ii) and the Second Pri~ 
viso was not confined to the territory pf 
Delhi and similarly for the period up to 
28th May, 1972 when S. 5 (2) (a) Gi) wes 
amended by Finance Act, 1972, ‘manz~= 
facture’ and ‘sale’ contemplated by tze 
section were not restricted: to the terri- 
tory of Delhi but could also be outsic2. 
There was no geographical limitatimn 
confining ‘resale’, ‘manufacture’ or ‘saz 
to the territory of Delhi, On this coz 
struction, the. Second Proviso would: =a 
attracted only if the purchasing dealer, 
in the former case, did not resell tze 
goods at all and in the latter case, Gd 
not use them as raw-materials in te 
manufacture of goods, or even if ze 
manufactured the goods, failed to sel 
them and thus utilised the goods pur- 
chased for a purpose different from that 
for which they were purchased. . Ncw 
the burden of proving that the goous 
purchased were utilised by the purche=- 
ing dealer for a different purpose would 
be on the Revenue if the Revenue wars 
to include the price of the goods pur- 
chased in the taxable turnover of tte 
purchasing dealer, and it would, ther=- 
fore, be for the Revenue to show in a 
given case that the goods purchased 
were utilised by the purchasing dealer 
for a different purpose, that is, where be 
purchased the goods for resale, he did 
not resell them and where he purchased 
the goods for use by him as raw-mat= 
rials in the manufacture of goods fxr 
sale, he either did not use them as rave 
materials in the manufacture of goocs, 
or, even if he did so, the goods mane 
factured were not sold by him. Here -2 
the present appeals, the assessees were 
purchasing dealers and in some of tha 
cases, they purchased goods for resa 
and in others, for use as raw-material 
in the manufacture of goods for sals, 
This intention of the assessees was evi-~ 
denced by the declarations given by then 
to the selling dealers at the time of pum 
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chase of the goods. On the view taken 
by us, it was immaterial whether the as- 
sessees who purchased goods for resale, 
resold them inside Delhi or outside; in 
either case the Second Proviso would not 
be applicable and the assessees would 
not be liable to be taxed on the price of 
the goods purchased by them. Equally, 
for the period up to 28th May, 1972, it 
did not make any difference whether the 
assessees, in those cases where they pur- 
chased goods for use as raw-materials in 
the manufacture of goods for sale, used 
them as raw-materials in manufacture 
inside Delhi or outside, or having manu- 
factured the goods, sold them inside or 
outside Delhi, for in either case the Se- 
cond Proviso would not be attracted and 
the price of the goods purchased by them 
would not be includible in their taxable 
turnover. The burden of showing that 
the assessees utilised the goods purchased 
for any other purpose, that is, for a pur- 
pose different from that for which the 
goods were purchased as evidenced hy 
the declarations, would be on the Re- 
venue and the Revenue may discharge 
this burden by calling upon the assessees 
to produce evidence to show, in one case 
that the goods were resold by them, and 
in the other, that the goods were used 
by them as raw-materials in the manu- 
facture of goods and the goods so manu~ 
factured were sold, ‘This would be a 
fact exclusively within the knowledge of 
the assessees and if the assessees do not 
produce sufficient evidence to establish 
this fact, it might be legitimate for the 
Revenue to raise an inference that the 
assessees did not utilise the goods for 
the purpose for which they were pur- 
chased, but utilised them for “any other 
purpose”, 


18. The question still remains in re- 
gard to the taxability of the assessees 
under the Second Proviso subsequent to 
28th May, 1972 in cases where the goods 
were purchased for use as raw-materials 
in the manufacture of goods for sale, be- 
cause some of the appeals relate to the 
assessment year 1972-73 which comprises 
the period from 28th May, 1972 to 31st 
March 1973. We have already pointed 
out that on 28th May, 1972, Sec- 
tion 5 (2) (a) (Gi) was amended byf 
Finance Act, 1972 and the words ‘in 
the Union Territory of Delhi’ were add- 
ed after the word ‘manufacture’ and the 
words ‘inside Delhi’ after the word ‘sale’. 
It is clear from this amendment that 
from and after 28th May, 1972, sale of/- 
goods was exempted from tax only if 


l 
l 
| 


912 S. C. [Pr. 18] Polester & Co, v, Addl. S. T, Commr., New Delhi 


the goods were purchased: by the pur- 
chasing dealer “as being intended—for use 
by him as rew-materials in the manu- 


facture in the Union Territory of 
Delhi — of goods ,— for sale inside 
Delhi”. Both ‘manufacture’ and ‘sale’ 


were now required to be in the territory 
of Delhi and not outside. But the form 
of the declaration to be given by the 
purchasing dealer to the selling dealer, 
as prescribed in R. | | 26, was not amend- 
ed until 29th March, 1973 with a view 
to bringing it in conformity with the 
amended S. 5 (2) (a) (ii). The result was 
that from 28th May! 1972 to 29th March, 
1973 the form of the declaration con- 
tinued to be the same as ‘before and car- 
ried the statement that the goods were 
purchased by the purchasing dealer “for 
use by him as raw-material in the manu- 
facture of goods for sale’ without any 
restriction as to place of manufacture or 
sale and this was the form in which de- 
clarations were given by the assessees 
to the selling dealers when they pur- 
chased the goods, The declarations given 
by the assessees did not state that the 
goods were purchased for use by them 
as raw-materials in; the manufacture in 
the territory of Delhi of goods for sale 
inside Delhi, since that was not the pre- 
scribed form and the first Proviso re- 
quired that the declaration should be 
given only on the prescribed form. Now, 
if the declarations |given by the asses- 
sees stated the purpose of purchase of 
goods to be used as raw-materials in the 
manufacture of goods for sale and did 
mot specify that the manufacture and 
sale will be inside the territory of Delhi, 
fit is difficult to see how the assessees 
could be said to have utilised the goods 
for “any other purpose” if they used the 
goods as raw-materials in manufacture 
outside Delhi or sold the goods manufac- 
tured outside Delhi., Even if they manu- 
factured goods outside Delhi and sold 
the goods so manufactured outside Delhi 
the use by them ofi the goods purchased 
would be for the purpose stated in the 
declarations and it would not be right to 
say that they utilised the goods for any 
other purpose. The problem can also be 
looked at from another point of view 
and that too yieldsi the same conclusion. 
We may assume for! the purpose of argu- 
ment that, since the words ‘in the Union 


Territory of Delhi’ and ‘inside Delhi’ were 
added after manufacture and ‘sale’ re- 
spectively in S. 5 (2) (a). (ii), a similar 
amendment may also be taken ta have 
been effected in ihe Second’ Proviso and 








‚ration also stood amended, 
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we may read there the words ‘in the 
Union Territory of Delhi’ after the word 
‘manufacture’ and the words ‘inside Delhi’ 
after the word ‘sale’. What the Second 
Proviso, on this construction, postulates 
is that the goods must be purchased by 
the purchasing dealer as being intended 
for use by him as raw-materials in the 
manufacture ‘in the territory of Delhi’ of 
goods for sale ‘inside Delhi’. But the 
declarations given by the assessees being 
in the unamended form, it would not be 
possible to say that the goods were pur- 
chased by the assessees so being intend- 
ed for use as raw-materials in the manu- 
facture ‘in the territory of Delhi’ of 
goods for sale ‘inside Delhi’. The condi- 
tion for the applicability of the Second 
Proviso was, therefore, clearly not satis- 
fied and the Second Proviso could not be 
invoked for including the price of the 
goods purchased in the taxable turnover 
of the assessees. Even if we take the 
view that by reason of the amendment 
of S. 5 (2) (a) (ii) the form of the decla- 
though in 
fact no amendment was made in it until 
29th March, 1973, it would not help the 
Revenue because in that case the decla- 
rations given by the assessees to the 
selling dealers could not be said to be on 
the prescribed form and in terms of Sec- 
tion 5 (2) (a) (ii) and the consequence of 
that would be that the selling dealers 
would be disentitled to exemption under 
S. 5 (2) (a) Gi) and not.that the price of 
the goods purchased would be includible 
in the taxable turnover of the assessees, 
Exemption would be available to the 
selling dealers under S. 5 (2) (a) (ii) only 
if they could show that they have ob- 
tained proper declarations from the as- 
sessees and consequently if the declara- 
tions are not on the prescribed form or 
in terms of S. 5 (2) (a) (ii), (on the as- 
sumption that they are required to ‘be in 
conformity with that provision), it is the 
selling dealers who would be ineligible 
for exemption and there would be no 
question of the assessees being made 
liable to tax under the Second Proviso. 
It would not be competent to the assess- 
ing authority to read the words ‘in the 
territory of Delhi’ after the word 'tmanu- 
facture’ and the words ‘inside Delhi’ after 
the word ‘sale’ in the declarations given 
by the assessees when those words are 
conspicuous by their absence and on that 
basis to. grant exemption to the selling 
dealers and then to seek to impose liabi- 
lity on the asséssees -under the Second 
Proviso.” It is indeed difficult ta sée how © 
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the assessees could be saddled with liab-- 
lity to tax under the Second Provise 
when they have literally complied witi 
the statement of intention expressed i 
the declarations given by them to tke 
selling dealers. 


19. The Revenue strongly relied cm 
the decision of this Court in Modi Spinr.- 
ing and Weaving Mills Co. Ltd. v. Cor- 
missioner of Sales Tax, Punjab, 16 STZ 
310: (AIR 1965 SC 957) in support of 
its contention, but we fail to see how 
this decision can be of any help to tke 
Revenue. It is necessary to refer briefiv 
to the facts of this case in order fto 
understand the true ratio of its decision 


The assessment year for which the appe- . 
in this cas2- 


lants were being assessed 
was the financial year 1959-60 and tke 
assessment was being made under tre 
Punjab General Sales Tax Act, 1942 
Section 5 (2) (a) (Gii) of the Punjab Aci, 
as it stood prior to its amendment, wes 
in material respects identical with tk: 
unamended S. 5 (2) (a) (ii) of the Deli 
Act. However, it was amended by Pur.- 
jab Act No. 13 of 1959 by the addition 
of the words “in the State of Punja” 
after the word ‘manufacture’ and tke 
amended section applied during the re- 
levant assessment year. When S. 5 (3 
(a) (ii) was amended, the rule-makine 
authority also simultaneously amended 
R. 26 and Form S. T. XXII which wes 
the prescribed form of declaration, br 
the addition of the same words ‘in the 
State of Punjab’. The result was the 
not only was S. 5 (2) (a) (ii) amended te 
make it clear that the manufacture musz 
be in the State of Punjab but also R. 25 
and the form of declaration were als 
amended so as to provide that the de- 
claration must set out the intention c 
the purchasing dealer to use the goods 
purchased in the manufacture ‘in the 
State of Punjad’ of goods for sale. Th= 
appellants gave declarations in the am- 
ended form with the words ‘in the Stat= 
of Punjab’ after the word ‘manufacture 
against purchases of raw-cotton made b> 
them and they ginned the cotton in their 
ginning mills and sent the bales to their 
spinning and weaving mills situate in th= 
State of Uttar Pradesh for the purpos=. 
of manufacture of cloth, The question 
arose whether the price of the raw- 
cotton was liable to be included in the 
taxable turnover of the appellants undez 


the Second Proviso which was in identi- 


cal terms with the Second Proviso in the 

present case. The principal argumen = 

advanced on behalf of the appellants for 
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repelling the applicability of the Second 
Proviso was that since the certificate of 
registration held by them was not am- 
ended by the addition of the words ‘in 
the State of Punjab’ and there was no 
condition in it that the goods must be 
purchased for use in the manufacture 
‘in the State of Punjab’ of goods for sale, 
they were not bound to use the cotton 
purchased in the manufacture of cloth in 
the State of Punjab and even if they did 
so outside the State of Punjab, the se- 
cond proviso was not attracted. The 
reason why the appellants continued to 
have the old certificate of registration in 
unamended form was that though Sec- 
tion 5 (2) (a) (ii) was amended, no cor- 
responding amendment was made in the 
form of the certificate of registration 
until 29th September, 1961 long after the 
expiration of the relevant assessment 
year. This argument was, however, re- 
jected by a bench of five Judges of this 
Court on the ground that it was not 
right to read the certificate of registra- 
tion by itself but that “Ss. 5 and 7 have 
to be read with R. 26 and Form 
S. T. XXII, the declaration” and so read, 
“the old registration certificate, even 
though it did not contain the words ‘in 
the State of Punjab’, would stand im- 
pliedly modified by the sections and the 
Rule and Form S. T. XXII operating 
together”, This Court emphasised that 
the appellants had to comply with the 
Act and the Rules and could not take 
shelter behind the unamended certificate 
and the only question which the Court 
had to consider was whether the appel- 
lants had complied with the Act and the 
Rules and since the Act and the Rules 
required that the manufacture “must be 
in the State of Punjab, the appellants, 
who manufactured cloth, out of the 
cotton purchased, outside the State of 
Punjab, could not be said to have com- 
plied with the Act and the Rules and 
hence the Second Proviso was applicable 
to them. It would be seen that the only 
question before the Court was as to what 
was the effect of absence of the words 
‘in the State of Punjab’ in the certificate 
or registration in a case where R. 26 and 
Form S. T. XXII were both simultane- 
ously amended along with S. 5 (2) (a) (ii) 
and the declaration given by the pur- 
chasing dealer contained the words ‘in 
the State of Punjab’ after the word 


‘manufacture’ so that there was a breach 
of the statement contained in the decla- 
ration when the purchasing dealer used 
the goods purchased in manufacture out- 
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not concerned with a case where R. 26 
and Form 8S. T. XXII continued to stand 
unamended and the declaration give by 


the purchasing dealer did not state that ` 
the use of the goods purchased in manu- 
facture would be in the ‘State of Punjab, 


but merely contained a general statement 
that the goods purchased would be used 
in the manufacture of. goods for sale and 
the purchasing dealer: utilised the goods 
purchased in manufacture 
State of Punjab without committing a 
breach of the statement in’ the declara- 
tion, That is the case before us and it 
is entirely different from the case decid- 
ed by the. Court in Modi Spinning and 
Weaving Mills’ case (supra), The deci- 
sion in Modi Spinning & Weaving Mills’ 
case- is, therefore, no authority for the 
proposition that even where the declara- 
tion is given on the ‘prescribed form by 


a purchasing dealer, which does not-.con-- 


tain a statement that the manufacture of 
goods would be in Delhi or the manufac- 
tured goods would be. sold in Delhi, this 
condition should be read into. the decla- 
ration by the addition of some such 
words as ‘inside Delhi’ ‘after ‘manufac- 
ture’ and ‘sale’, so that if the. goods. pur- 
chased are not used as raw-materials in 
manufacture in Delhi or the goods manu- 
factured are sold outside Dethi, the pur- 
chasing dealer could be said to have 
committed a breach -of the - statement 
made in the declaration so as to attract 
the applicability of the Second Proviso: 
We are clearly of the view that such is 
not the correct legal position and the Se 
cond Proviso is not attracted in such a 
case, : 


20. We are conscious that the result 
of this view which we are taking would 
. be that both the selling dealers as well 
as the assessees would escape tax even in 
cases where the assessees have manufac- 
tured goods outside Delhi or having 
manufactured goods, sold. them outside 
Delhi. But that is an unfortunate result 


for which the blame must le fairly and- 


squarely at the daor of. the administra- 
tion.. We fail to understand why the ad= 
ministration should not. have amended 
R. 26 and the form of the declaration 
until 29th March, 1973, when the amend- 
ment in S. 5 (2) (a) (ii) was made as far 
back as 28th May, 4972. The lethargy 
and inaction on the part of the admin- 
istration are inexplicable and it is a 
matter of regret that the Union Territory 
of Delhi should have lost a large amount 
of Revenue entirely due tó gross. nezlig= 
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outside the- 
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ence. and default om the part of. the. ad- 
ministration. 


21. We may refer to one other conten- 
tion advanced on behalf of the appellants 
in Civil Appeals Nos. 17 and 18 of 1975 
and 236 and 450 of 1976. The contention 
was that what the Second Proviso sought 
to do, in effect and substance, was to tax 
purchases made by the purchasing’ dealer 
by including the price of the goods pur- 
chased in his taxable turnover but this 
was impermissible because S. 4 was the 
only charging section in the Act and 
under that section, tax was payable only 
on sales effected’ by a dealer and pur- 
chases effected by him could not be tag- 
ed.- No tax, it was argued, could be 
Tevied. on purchases effected by a dealer 
even by resorting to the fiction’ of deem- 
ing them to the sales. This contention, 
we are afraid, is rather difficult to ap- 
preciate. We asked the learned counsel 
appearing on behalf’ of the appellants in 
these appeals as to what was the seques- 
ter of this contention and whether it was 
her submission that the Second’ Proviso 
was void as being outside the legislative: 
competence of the Legislature. But she 
frankly conceded that’ it was not’ possible 
for her: to challenge the vires of the Se- 
cond' Proviso: on ground of lack of legis- 
lative competence, because it is compe~ 
tent to the Legislature to impose a tax ~ 
as much on purchase as om sale, She, 
however, urged! that in her submission 
the Second’ Proviso was inconsistent 
with S. 4 and, therefore; no effect should 
he giver to it. This contention is, in our 
Opinion, wholly unsustainable. We fail’ 
to see how the Second Proviso can be 
said to be inconsistent with S. 4. It may 
be. pointed out that even if there were 
some conflict, which we do not think 
there is, it ‘would have to be reconciled 
by a harmonious reading: of the two sec~ 
tions and it would not be right to adopt 
a construction which renders one of the 
two sections meaningless and ineffectual 
unless. the conflict between “the two is so 
utterly irreconcilable that the Court is 
driven to. that conclusion: Here we find{ 
that S. 4 merely imposes liability on a 
dealer to pay tax if his gross turnover 
exceeds the taxable quantum. It is 
really S. 5: which provides for Jevy of 
tax and‘ it says that the tax payable by 
a dealer’ shall be levied’ om his ‘taxabli 
turnover, Now, ‘taxable turnover’ is a 
concept entirely different from gross 
turnover and’ it is: arrived at by making 
certain additions: and deductions to the 
grossfurnover, Section 5: (2) (a): (BF pro-t 








1978 


vides for a deduction while the Seccad 
\Proviso speaks of an addition. Where 
the conditions of the Second Proviso zre 
satisfied, the price of the goods purchased 
is to be added to the ‘taxable turnover’ 
of the purchasing dealer and it woud 
then form part of the ‘taxable turnover’ 
on which the tax is levied. This proi- 
sion has been made in order to ensure 
jthat the purchasing dealer does not con- 
mit a breach of the declaration given by 
him on the basis of which exemption is 
given to the selling dealer. The sale to 
the purchasing dealer is exempted fram 
|jtax in the hands of the selling dealer bat 
‘it is taxed in the hands of the purchasimg 
dealer on account of breach of faith com- 
mitted by him. We do not, therefore, <2e 
any inconsistency at all between S. 4 and 
Ithe Second Proviso and the contention 
urged on behalf of the appellants in these 
appeals must be rejected. 

22. Lastly, it was contended that tke 
resales effected by the branches of . tae 
assessees outside Delhi could not be 13- 
garded as resales by the assessees witikcn 
fhe meaning of S. 5 (2) (a) (ii) and the 
Second Proviso and hence the assesses 
must be held to have utilised the gocis 
for a purpose different from that şor 
which the goods. were purchased, namey, 
resale by them and the price of the gocds 
purchased must be included in their taz- 
able turnover under the Second Proviso. 
But this contention fails to take into ee- 
count the plain and obvious fact tkat 
when the branches of-the assessees re- 
sell the goods’ outside Delhi, it is realty 
the assessees who resell the goods, for 
the branches are not distinct and iz- 
dependent from the assessees but- are 
merely establishments of the assessees. 
Resales effected. by the branches are 
nothing else than resales made by tze 
assessees at the branches and hence it is 
not possible to say that when the goo=s 
were resold by the branches, the resales 
‘were not ‘by the assessees so as to a- 
‘tract the applicability of the Second 
Proviso, . 








‘23. That leaves only one other poirt 
‘and that relates to the imposition of p= 
nalty of Rupees two lakhs on the asses 
sees in Civil Appeal No. 1085 of 1977. This 
penalty was imposed on the assessees cm 
the ground that they failed to include in 
the returns filed by them for the pericd 
from 28th May, 1972 to 29th March, 1973 
the price of the goods purchased by them 
for use as raw-materials in the manu- 
facture of goods for sale and to pay tax 
‘on the submission of the returns, Ther 
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were several grounds on which the im- 
position of this penalty was challenged 
on þehalf of the assessees, but it is not 
necessary to refer to all of them, since 
there is one ground which is, in our 
opinion, sufficient to invalidate the order 
imposing the penalty. We have already. 
pointed out that even where the asses- 
sees used the goods purchased as raw- 
materials in the manufacture of goods 
outside Delhi or having manufactured 
the goods, sold them outside Delhi, there 
was no breach of the intention expressed 
by them in the declarations given to the 
selling dealers and they could not be said 
to have utilised the goods for any pur- 
pose other than that for which they 
were purchased so as to attract the ap- 
plicability of the Second Proviso. Now, 
if the Second Proviso was not attracted 
in the case of the assessees even where 
they used the goods purchased as raw- 
materials in manufacture outside Delhi 
or sold the manufactured goods outside 
Delhi, there could be no obligation on the 
assessees to include the price of the goods 
purchased in their returns or to pay tax 
on the amount of such price along with 
the returns. The assessees could, if at 
all, be made liable for penalty only if 
it could be shown that they did not use 
the goods purchased as raw-materials in 
manufacture of goods or having manu- 
factured the goods, did not sell them but 
utilised them for any other purpose. But 
of this there was no evidence at all be- 
fore the assessing authority and the 
order imposing penalty was, therefore, 
plainly unjustified. It was based on mis- 
construction of S. 5 (2) (a) Gi) and the 
Second Proviso and it must, therefore, be 
quashed and set aside. 


24. We accordingly allow the appeals 
and the writ petitions, set aside the 
orders passed by the High Court in Civil 
Appeals Nos. 1724 of 1974 and 456 of 1976 
as also the orders passed by the assessing 
authority which are impugned in the ap- 
peals and direct the assessing authority 
whose orders are set aside to pass fresh 
orders in each’ ‘case in the light of the 
above decision given by us. We may 
make it clear that the assessees shall not 
be entitled to reagitate before the asses- 
sing authority any other point except 
that relating to the taxability of the price 
of the goods purchased by the assessees 
under the Second Proviso. We also set 
aside the order passed by the assessing 


authority imposing penalty of Rupees two 
lakhs on the assessees in Civil Appeal 
No. 1085 of 1977. The respondent will 


i 
i 
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pay the costs of thej appellants/petitioners 
in each appeal. and writ petition. . 
| Order accordingly, 
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(From: ILR (1969) Bom 584) 
M. H. BEG, C. J., P. N. BHAGWATI, 
V. R. KRISHNA IYER, S. MURTAZA 
FAZAL ALI, P. N. SHINGHAL, JAS- 
WANT SINGH AND V. D. TULZA- 
PURKAR, JJ. 
The State of Maharashtra and others. 
Appellants v. Mansingh aa Padvi 
_and others, Respondents. 


Civil Appeal No.| 2212 - of 1969, Dj- 
14-2-1978, o 


Constitution of India, Art. 31-B and 
Ninth Schedule — Notification dtd. 24-2- 
1962 and the West, Khandesh Mehwass: 
Estate (Proprietary Rights Abolition ete. 
Regulation (1961) issued by Governor of 
Maharashtra — Struck down by Higk 
Court as being violative of Art. 19 (1) (Ë 





— Subsequent inclusion of Regulation oi - 


1961 in Ninth Schedule — Held that aftet 
inclusion its constitutional validity coule 
no longer be assailed. ILR (1969) Bom 
‘584 Reversed. ae) 

Subsequent to the judgment of the 
High Court and whilst‘ the appeal was 
pending in the Supreme Court, the Nintk 
Schedule was amended by the Constitu- 
. tion (Fortieth Amendment) Act, 1976 by 
the inclusion of the West Khandesh Meh- 
wassi Estate (Proprietary Rights Aboli- 
tion etc.) Regulation, 1961. The effect o= 
the inclusion was that the West Khan- 
desh Mehwassi Estate (Proprietary ‘Rights 
Abolition etc.) Regulation, 1961 was im- 
munised from challenge on the ground 
that it was inconsistent with or tooE 
away or abridged any of the rights con- 
ferred by Part I of the Constitution 
and hence _ its constitutional validity 
could no longer be assailed on the ground 
that it violated Article 19 (1) (£$). Article 
31-B and the Ninth Schedule cured tha 





defect, if any, in the West- Khandesm 
Mehwassi Estate | (Proprietary Rights 
Abolition etc.) Regulation, 1961 a 


regards any unconstitutionality alleged 
on the ground of infringement of funda 
mental rights and by the express words 
of Article 31B, such curing of the defect 
took place with retrospective operation 
from the date on which this Regulation 
was enacted by the Governor. This Re- 


DR IOVIBARC EION 


State of Maharashira v.. Mansingh (Bhagwati J.) 


gulation, even if inoperative or. void at 
the time when it was issued by the Go- 
vernor on account of infringement of 
Article 19 (1) (f) of -the Constitution, 
assumed full force and vigour from the 
date of its enactment by reason of its 
inclusion in the Ninth Schedule and it 
must accordingly be held to be constitu- 
tionally valid. Held, further that since 
the West Khandesh. Mehwassi Estate 
(Proprietary Rights Abolition etc.) Regu- 
lation, 1961 was free from any constitu- 
tional blemish, the Notification’ dated 
24th February, 1962 could not, standing 
by itself, be successfully assailed as in- 
valid. ILR (1969) Bom. 584 Reversed; 
AIR 1972 SC 425 Rel. on. (Para 4) © 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 31-B, N. 1 (Œ). 
Cases Referred: Chronological Paras 
AIR 1972 SC 425: (1972) 1 SCR'1055 4 


Mr. H. R. Gokhale Sr. Advocate (Mr. 
A. R. Antule and M. N., Shroff Advocates 
with him), för Appellant, Mr, R. P. Bhatt 
Sr. Advocate (M/s, B. R. Agarwala and 
P. B. Agarwala Advocates with him), (for 
No. 1), Mr. V. N. Ganpule, Advocate, (for 
Nos. 6-9) and Mr. P. P. Rao Sr, Advocate 
(Mr. A, K. Ganguli' Advocate with him), 


(for ‘Nos. 10-13), for Respondents, T. V. S. 


Narasimhachari, Advocate for Intervener. 
BHAGWATI. J.: This appeal by certi- 


‘ficate is directed against a judgment of a 


Division Bench of the -Bombay High 
Court invalidating a notification dated 
24th February, 1962 issued by the Gover- ` 
nor of Maharashtra in exercise of the 
power conferred under. Sub-Para (1) of 
para 5 of the Fifth Schedule to the Con- 
stitution and the West Khandesh 
Mehwassi Estates (Proprietary Rights 
Abolition ete.) Regulation, 1961 issued by 


the Governor of Maharashtra under 
Sub-Para (2) of Para 5 of the Fifth 
Schedule to the Constitution after 
obtaining the assent of the President. 


These two legislative measures were 
struck down by the High Court on the 
ground that they violated the funda- 
mental right of the 1st respondent under 
Article 19 (1) (£) of the Constitution. 
The, question whether there was any 
infringement of the fudamental right of 
the ‘Ist respondent under Article 19 (1) 
(f} as a result of these two legislative 
measures would have raised a highly 
debatable issue, but it is unnecessary 
to consider it in this appeal since, subse- 
quent to the judgment of the High Court, 
the West Khandesh Mehwassi Estate 
(Proprietary Rights Abolition etc.) Regu- 
lation, 1961 has been included as Item 


ALR 
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No. 155 in the Ninth Schedule by t= 
Constitution (Fortieth Amendment) Ac 
1276. We shall briefly state the facts È 
so far as necessary for understandir= 
how the question of validity of the not= 
fication dated 24th February, 1962 an 
the West Khandesh Mehwassi Estat 
(Proprietary Rights Abolition ete.) Regt- 
lation, 1961 arose for consideration befor: 
the Court. 


2. There were at all material times s& 
estates of Tribal Chiefs called Mehwas - 
estates in West Khandesh district, The 
under Art. 244 read with the Fifth Sche- 
Mehwassi estates were “scheduled arez” 
dule to the Constitution and were “pat 
tially excluded area” under section 91 cœ 
the Government of India Act, 1935 arm. 
the 1st respondent, was the owner of or= 
such estate called Kathi Estate whic 
comprised 99 villages in the State cœ 
Maharashtra, The Governor of Bomba -. 
in exercise of the power conferred ky 
sub-sections (1) and (2) of section 92 cœ 
the Government of India Act, 1935, mac= 
a Regulation called the West Khandes-. 
Mehwassi Estates Regulation, 1949 whic. 
applied to the. Mehwassi estates includirs 
the Kathi Estate belonging to the Ist re: 
pondent. The Bombay Land Revente 
Code, 1879 was made applicable to tre 
Mehwassi Estates subject to certain mc 
-difications by S. 3 of this Regulatica 
and the effect of section 4 was to make 
applicable to the Mehwassi Estates æ- 
other Acts passed by the Central or tre 
State legislature which were in force ©. 
other parts of West Khandesh Distric. 
which imcluded inter alia the Bombay 
Tenancy and Agricultural Lands Ac. 
1948 (hereinafter referred to as the Te- 
nancy Act). The result of the applicatic 
of the Bombay Land Revenue Code, 18%) 
to the Mehwassi Estates was that the 1:7 
respondent, who was the holder of tk 
Kathi Estate, became an occupant of tr= 
agricultural lands forming part of the: 
Estate and the persons who were cult- 
vating these lands under him became hz 
tenants and by reason of the applicability 
of the Tenancy Act, 1948, that Ac: 
governed the relationship between tre 
Ist respondent and the tenants. T= 
Tenancy Act, 1948 was amended ty 
Bombay Act 13 of 1956 which came in&: 
force on 1st August. 1956 and in exerci 
of the power conferred under sectio. 
32H (2), the Government of Bombay 
issued an order on 3lst March, 1957 fix 
ing the maximum purchase price payab= 
by ordinary, i. e., non-permanent tenan= 
for the deemed purchase of the lahc 
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cultivated by them inter alia in the vil- 
lages forming part of the Mehwassi 
Estates, The combined effect of Sections 
32 to 32R of the Tenancy Act and the 
order dated 3ist March, 1957 was that 
the tenants of the 1st respondent became 
the deemed purchasers of the lands held 
by them on Ist April, 1957 and the Ist 
respondent ceased to be the owner and 
became entitled to receive from his per- 
manent tenants a purchase price equal 
to six times the rent of the lands and 
from his ordinary tenants, a purchase | 
price between twenty to eighty times of 
the assessment. 


3. Thereafter on 24th February, 1962 
the Governor- of Maharashtra issued a 
Notification under Sub-para (1) of Para 
5 to the Fifth Schedule to the Constitu- 
tion and by this Notification. the Gover- 
nor was pleased to direct that Bombay 
Act 13 of 1956, which amended the Te- 
nancy Act, 1948, shall apply to Mehwassi 
Estates, and also added section 88D in 
the Tenancy Act, 1948 which provided 
that, save as otherwise provided in any 
other enactment for the time being in 
force, nothing in sections 32 to 32R shall 
apply to any Mehwassi land and these 
directions were given retrospective effect 
from lst August, 1956. The effect of this 
notification was to restore the relation- 
ship which existed between the Ist res- 
pondent and his tenants immediately 
prior to Ist April, 1957, so that the 
tenants did not become deemed purcha- 
sers of the lands held by them and the 
Ist respondent did not cease to be the 
owner of such lands. The Governor of 
Bombay issued on the same day, i. e. 
24th February, 1962, the West Khandesh 
Mehwassi Estate (Proprietary Rights 
Abolition etc.) Regulation, 1961 in exer- 
cise of the power conferred under Sub- 
Para (2) of Para 5 of the Fifth Schedule 
to the Constitution after obtaining assent 
of the President. This Regulation confer- 
red occupancy rights on inferior holders 
and tenants and abolished the proprietary 
rights of the holders of the Mehwassi 
Estates. The result was that the tenants 
of the Ist respondent became occupants 
of the lands held by them and the Ist 
respondent was deprived of all his rights 
and he ceased to be entitled to receive 
anything from his inferior holders, the 
purchase price receiveable by him from 
his permanent tenants was reduced from 
six times the rent to three times the 
assessment and from his other tenants, 
he became entitled to receive only pur- 
chase price at six times the assessment 
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instead of twenty to eighty times the 
assessment. The 1st respondent wes 
seriously affected by the Notification 
dated 24th February, 1962 and the West 
Khandesh Mehwassi Estate (Proprietary 
Rights Abolition ete.) Regulation; 19€1 
and he, therefore, filed a petition in tke 
Eigh Court challenging the constitutional 
validity of these two legislative measures. 
The High. Court, as we have already 
pointed out, struck down these two pieces 
of legislation on the ground that: they 
violated the fundamental right of the 
ist respondent under Article 19- (1) (3 
and they were not protected by Article 
31A of the Constitution. This view taken 
by the High Court is assailed in the pre- 
sent appeal filed by the State after ot- 
taining certificate from the High Court. 


4. Now, it appears that Subsequert 
to the judgment of the High Court and 
whilst the appeal was pending in this 
Court, the Ninth Schedule was amended 
by the Constitution (Fortieth Amen¢é- 
ment) Act, 1976 by the inclusion of the 

























(Properietary Rights Abolition etc.) Re- 
gulation, 1961 was immunised from chal- 
lenge on the ground that it was inconsis- 
tent with or tock away or abridged any 
of the rights conferred by Part III cf 
the. Constitution and hence its constitu- 
tional validity could no longer be assailed 
on the ground that it violated Article 19 
(1) @). Article 31B and the Ninth Sche- 
dule cured the defect, if any, in the West 
Khandesh Mehwassi Estate (Proprietary 
Rights Abolition etc.) Regulation, 1961 as 
regards any unconstitutionality alleged 
on the ground of infringement of funde- 
mental rights and by the express worcs 
of Article 31B, such ‘curing of the defect 
took place with retrospective operation 
from the date on which this Regulation 
was enacted by the Governor. This Re- 
gulation, even if inoperative or void pt 
the time when it was issued by the Gc- 
on account of infringement of 
19 (1) () of the Constitution, 
assumed full force and vigour from tke 
date of its enactment by reason ‘of its 
inclusion in the Ninth Schedule, (Vide: 
Jagannath v. Authorised Officer, Land 


(ATR 1972 SC 425) and it .must ac- 
cordingly be held to be constitutionally 
valid. Now, it was not disputed on behalf 
cf the ist respondent that if the West 
Khandesh Mehwassi Estate (Proprietary, 


Himmaibhai v, Rikhilal 
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Rights Abolition etc.) Regulation, 1961 
is free from any constitutional blemish, 
the Notification dated 24th February, 
1962 cannot, standing by itself, be suc- 
cessfully assailed as invalid, for, far from 
taking away any rights of the ist res- 
pondent, it restored his original rights 
as occupant. It was a legislative measure 
to his advantage and not -to his detri- 
ment. The challenge to the constitutional 
validity of the Notification dated 24th 
February, 1962 must also, therefore, be 
rejected. 


.5. We accordingly allow the appeal, 
set aside the judgment of the High Court 
and declare the Notification dated 24th 
February, 1962 and the West Khandesh 
Mehwassi Estate (Proprietary , Rights 
Abolition etc.) Regulation, 1961 to be 
constitutionally valid. There will be no 
order as to costs, a’ 7 


6. We are told by- learned counsel 
appearing on behalf of first respondent 
that the lands’ forming part of his estate 
have been included in his assessment of 
wealth tax and also the income has been 
assessed to income-tax, We do not know 
how far this is true. But, in case it is so, 
the Central Govérnment may’ sympathe- 
tically consider whether any such tax 
recovered from-the first respondent from 
and after the date of coming into force 
of the West Khandesh Mehwassi Estate 
(Proprietary Rights Abolition Etc.) Regu- 
lation, 1961 may in all fairmess be re- 
funded to him. ` ` 

se Appeal allowed, 
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. Himmatbhai Chaganlal, Appellant - vV, 
Rikhilal and others, . Respondents, 

Civil Appeal No. 2887 ‘of 1968, D/- 
28-2-1978. mtn 

(A) . Civil P. C. (5 of 1908), O. 21, 
R. 89 — Application. under O. 21 R. 90 
by one J. D. pending — Application 
under O. 21, R. 89 by that J. D. and 
other J. Ds. not barred. AIR 1968 Madh, 
Pra 254, Affirmed. (Para 8) 
. Anno: AIR Comm, Civil P. C. 8th 
Edn, O. 21, R. 89, N. 10. 


(B) Civil P..C. (5 of 1908), O. 21 R. 89 
-— Deposit by one J. D. — Effect. 
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When a deposit is made by any of the 
judgment-debtors as required under 
Order’ 21, Rule 89, a proper deposit is 
made and the benefit for setting asice 
the sale would accrue to the other judg- 
ment-debtors, 
Affirmed. (Para 8) 


Anno: AIR Comm., Civil P. C. 8th Edn, 
O. 21 R, 39, N. 16. 
Cases Referred: 
AIR 1955 Nag 185 
AIR 1949 Bom 213 
AIR 1916 Mad 717 


G., L. Sanghi. Sr. Advocate (Mr. K. d., 
Jobn, Advocate with him) for Appellans; 
M/s. S. S. Khanduja and R, K. Shukla, 
Advocates, for Respondents Nos. 1. 2, 4, 
5, 8 to 14 and 16, Respondents Nos. 3, &, 
7. 15, 17 and 18. Ex parte, 


P. S. KAILASAM, J.:— This appeal is 
by the auction-purchaser on a certificate 
of fitness granted by the High Court 
of Madhya Pradesh against its order 
setting aside the decisions of Single Judge 
and the District Judge and directing the 
District Judge to deal with the applice 
tion under Order 21. Rule 89, Civil Prc- 
cedure Code, filed by the judgment-dek= 
tors Bhagwandas and Rameshwar Prasad 
on 7th February, 1966, 


2 The decree-holder, Smt. Bittiba:, 
the 17th respondent: herein, in executio2a 
of a money-decree in her favour against 
respondents 1 to 16 and ‘18 herein sold 
a house belonging to the judgment- 
debtors on 8th January, 1966, It wa 
purchased in the court-auction by ths 
appellant herein, On 17th January 196€, 
respondent 13 Babulal, one of the judg- 
ment-debtors made an application in tha 
court of District Judge, Sagar, under 
Order 21, Rule 90, Civil Procedure Code, 
for getting aside the sale. On Tth Feb- 
ruary. 1966 . an application was filed 
under Order 21, Rule 89, by Babulsl, thè 
18th respondent, on behalf of himseE 
and respondents 1, 4 and 7 and the decre- 
tal amount of Rs, 27,267/90p. and 
Rs. 2,300/- as compensation, totalling in 
all Rs, 29,567/90p, was deposited. Th: 
appellant, auction-purchaser, resisted the 
application filed by the judgment-deb- 
tors, under Order 21, Rule 89, on the 
ground that as an application under Or- 
der 21, Rule 90, was already. pending the 
application under Rule 89 is not main- 
tainable, 


3. The trial court by an order dated 
Sth August, 1966 held that since the 
application of the . judgment-debtors 
under Order 21, Rule 90, was pending 


Chranciogival Farz3 
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the application under Order 21, Rule 83. 
was liable to be dismissed as not com- 
petent. It further held that the applica- 
tion filed by the judgment-debor, Babu- 
lal, dated 7th February, 1966 was not a 
Rute 
83. The judgment-debtors filed an appeal 
to the High Court of Madhya Pradesh 
and the learned Single Judge who heard 
the appeal hela that the application 
dated 17th January, 1966 under Order 
21, Rule 96, was a bar to the maintenance 
eo? the application dated 7th February, 
1966 under Order 2i, Rule 89, and dis- 
missed the appeal of the judgment-deb- 
tors on 24th February, 1967, Tne judg- 
ment-debtors filed a Letters Patent 
Appeai to a Division Bench of the Ma- 
dhya Pradesh High Court. The Division 
Bench allowed the appeal of the judg- 
ment-debtors and set aside the judgment 
of the courts below on 2nd May, 1968. 
The decree-holder filed an application for 
a certificate of fitness which 
the High Court granted by its order 
dated 18th September, 1968. In pursu- 
ance: of the. certificate > this appeal has | 
been preferred by the: appellant. 

‘4, The main contention put forward 
by Mr. Sanghi, the learned counsel for 
the appellant, is that the application 
dated 17th January, 1966 filed by Babu- 
lal was on behalf of the firm and there- 
fore the application alleged to be under 


’ Order 21, Rule 89, on behalf of the firm 


is not maintainable as the earlier appli- 
cation under Order 21, Rule 90, was 
pending, The learned counsel further 
contended that the application dated 7th 
February, 1966, was for a miere deposit 
of money and not an application under 
Order 21, Rule 89, for setting aside the 
sale, In any event, it was submitted that 
the courts below ought to have found 
that the application under Order 21, Rule 
89, was barred by time. 


5. In order to appreciate the conten- 
tions of the learned counsel, it is neces- 
sary to set out the relevant applications. 
The application filed by Babulal on 17th 
January, 1966, is marked as item No. 3 
on p. 25 of the printed paper book. The 
cause-title mentions the applicant as 
Firm Durga Prasad Ganesh Dass, through 
Partner Babulal. Bittibai, the Decree- 
holder, and Himmatbhai, the Auction- 
purchaser, are impleaded as respondents, 
The applicant Babulal has filed the 
application as partner, The learned 
Single Judge construed this application 
as having been made by Babulal for 
himself alone as one of the judgment- 


| 
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debtors, 
under Order 21, Rule 90, was on behalf 
of all the judgment-debtors was not 
taken before the | Single Judge. The 
learr- Single Judge in fact held that 
Babulai’s application dated 17th January, 
1966 under Rule 9! though made on his 
behalf was a bar to the making of an 
application dated Pth February. 1966, 
under Rule 89 by !other judgment-deb- 
tors when Babulal | insisted on the sale 
being set aside under Order 21, Rule 90. 
The: Division Bench understood the 
judgment of the learned Single Judge as 
construing the applicaion by Babulal as 


The plea| that the application 


having been made on his behalf only and 


not on behalf of the judgment-debtors 
and that two of the 
Bhagwandas and Rameshwar Prasad had 
at no time applied under Order 21, Rule 
90. We have no hesitation in agreeing 
with the view taken by the Single Judge 


. gs well as the Division, Bench of the 


High Court that the application that was 
made by Babulal jon January 17, 1966 
was only on his behalf and not on behalf 
‘of other judgment-debtors. Even in 
special leave petition in the statement of 
the case of the appellant it is stated in 
paragraph 3 that on ith January, 1966, 
Babulal, one of the judgment-debtors 
made an application under Order 21, 
Rule 90. From the jones of the District 
Judge we find that the execution was 
teken by the decree-holder separately 
against the various judgment-debtors. 
In spite of the fact that all through the 
proceedings. it was! understood that the 
applicaion made under O. 21. R. 90, was 
by Babulal on his behalf alone, the 
learned counsel for the appellant Mr. 
Sanghi, invited us to construe the appli- 
cation dated 17th January, 1966 which 
he submitted would establish his case. 
We have gone through . the . document 
very carefully andi we find that though 
the cause-title states the applicant as 
Firm Durga Prasad| Ganesh Dass, through 
Partner Babulal. it was made only -by 
Babulal as a Partner and not on behalf 
of the firm. On this finding the submis- 
sion of the learned counsel that the 
application was made on 17th January, 
1966 under O. 21, R. 90, by Babulal on 
behalf of all the judgment-debtors can- 
not be accepted. |The learned Single 
Judge found that the application under 
O. 21, R. 89, was’ made on behalf of four 
judgment-debtors, viz. Babulal, Rikhilal, 
Bhagwandas and Rameshwar Prasad. 
This view was accepted by the. Division 
Bench which held that there was a valid 

vagy 
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deposit by Bhagwandas and Rameshwar 
Prasad for setting aside the sale. 


6. It was sought to be contended that 
the application made by Babulal on 7th 
February. 1966, was not an application 
under O. 21, R. 89, but was only an 
application for depositing the amount of 
Rs. 29,567/99 p. The application is item 
5 and is found at p. 29 of the printed 
paper book. The application is stated to 
be under O. 21, R. 89, Civil Procedure 
Code. The first paragraph mentions that 
the property of the judgment-debtor 
was auctioned for Rs, 46,000/- on 8th 
January, 1966 and was purchased by the 
auction purchaser, Second paragraph 
recites that the applicant wants to depo- 
sit a sum of Rs. 27,267/99 as shown in 
the proclamation of sale and Rs. 2,300/- 
as commission of the purchaser on 
Rs. 46,000/-, in all a sum of Rs, 29,567/99, 
There is no specific prayer for setting 
aside the sale but we have no hesitation 
in reading the application as one under 
O. 21, R. 89, The .purpose of the appli- 
cation is clear and in fact the learned 
Judge has specifically stated “It has not 
been contended before me that the 
application dated 7th February, 1966 was 
hot an application within the meaning of 
O. 21, R. 89, Civil Procedure Code.” 
The Division Bench also proceeded on 
the basis that the application dated ‘7th 
February. 1966 was under R. 89 and was 
on behalf of Babulal himself and on be- 
half of some other judgmeni-debtors, 


7. The learned counsel in support of 
his ‘contention that unless there is a spe- 
cific plea for setting aside the sale under 
O. 21, R. 89, the application cannot be 
treated as one under O. 21, R. 89, cited 
three decisions, AIR 1916 Mad 717 : AIR 
1955 Nag 185 and AIR 1949 Bom 213. We 
do mot feel it necessary to refer to those 
decisions for they are clearly distinguish- 
able and do not apply to the facts of this 
case, : 


8 It was next contended that in any 
event no relief should be granted on the 
application dated 7th February, 1966 as 
Babulal being’ one -of the judgment- 
debtors having filed an application under 
O. 21, R. 90, is not entitled to relief 
under O. 21, R. 89 and to that extent the 
other judgrnent-debtors cannot take ad- 
vantage of the deposit made by Babulal, 
at least to the extent of Babulal’s share. 
We do mot see any merit in this conten- 
tion. Apart from the fact that this point 
was not raised in any of the Courts be- 
low, we feel that. when a deposit is madel: 
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by any of the judgment-debtors as re- 
quired under O. 21, R. 89, a prope- 


deposit is made and the benefit for settinz 
aside the sale would accrue to the othe 
judgment-debtors, It is not disputed that 
the entire amount as contemplated undet 
O. 21 R. 89, had been deposited. It E 
also not.in dispute that the deposit we 
made on behalf of the judgment-debtors. ` 
Even though Babulal’s petition under 
©. 21, R. 90, was pending, so far as th= 
application under O. 21, R. 89, by other 
judgment-debtors, it cannot be ‘said to be 
ineffective when an application has bee= 
made by them and the entire money =æ 
required under the rule deposited, 


9. 
the High Court was right in setting aside 
the order of the Single Judge holdins 
that the application of Babulal under 
O. 21. R. 90, did not in any manne 
stand in the way of two other creditora, 





Bhagwandas and Rameshwar Prasad, 
making the application: under O, 2, 
R. 89. 


10. The learned R, for the res- 
pondent relied on a local amendmer; 
made in O. 21, R. 89, of the Code af 
Civil Procedure and submitted that tka 
terms of the rule are much wider, aral 
any person claiming any interest in tk 
property or acting for such person -3 
entitled to relief. The amended rue 
runs :— 


“Where immovable property has been 

sold in execution of a decree, any per- 
son claiming any interest in the pro- 
perty sold at the time of the sale or ai 
the time of petition, or acting for. or in 
the interest of, such person, may appky 
to have the sale set: aside on his depc- 
siting in Court”, 
As we have found that even without 
this amendment the application filed ty 
Babulal on behalf of other judgmen-- 
debtors will be a valid application unde: 
O. 21, R. 89, it is unnecessary to refer 
to this amendment. 


11: We find that there is no merit in 
any of the contentions raised by tha 
learned counsel for the appellant. . Tra 
amount . deposited by the auction-pur- 
chaser has been lying in Court, We fird 
that under O. 21. R. 93, the Court 3. 
entitled to direct repayment of the pur- 
chase-money-and interest. Pending ap- 
peal before this. Court we are told that 
this amount was deposited in a fixed de- 
` posit account. During the time in which 
the amount wes not earning’ any inte- 
rest, we direct ` the .judgment-debtor to 


In this view the Division Bench œ . 
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pay interest at 6 per cent per annum on 
that amount. -From the date on which 
the amount was invested in fixed deposit 
no interest need be paid but the auction- 
purchaser will be entitled to withdraw 
the amount covered by the fixed deposit. 
along with the interest thereon, As we 
are disposing of the entire matter the 
direction by the Division Bench to the 
District Judge to dispose of the applica- 
tion under O. 21, R. 89, is set aside. The 
result is that the application by judg- 
ment-debtors under O. 21, R. 89, will 
stand allowed and the sale set aside. The 
appeal is dismissed with costs. 


Appeal dismissed’ 
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(From: Madhya Pradesh)* 


f 5 MURTAZA FAZAL ALI AND 
.D. A. DESAI, JJ. 


Rama Dayal Markarha, Appellant v, 
State of Madhya Pradesh, Respondent. 


Criminal Appeal No. 100 of 1975, Dj- 
14-3-1978. 

. (A) Contempt of Courts Act (70 of 
1971), S. 19 (1) (b) — Contempt — Con- 
viction — Appeal against to Supreme 
Court — Jurisdiction — Scope. 


Where a person is committed to con- 
tempt on basis of a pamphlet published by 
him and the High Court convicted him 
taking into consideration certain passages 
fom the pamphlet,. the Supreme Court 
while hearing an appeal against convic- 
tion will ordinarily confine its ‘attention 
to the material which has received con- 
sideration of the High Court while 
adjudging the contemner guilty. How- 
ever, there would be no lack of jurisdic- 
tion to take into consideration the pas- 
sages im respect of which notice for 
contempt was issued and served upon the 
contemner, The Supreme Court, confined 
its attention in the instant case only to 
the material which has received the 
consideration of the High Court, 


(Para 5) 
(B) Contempt of Courts Act (70 of 
1971), Ss. 5, 3 Explanation and 19 — 


Applicability of S. 5 — Concerned judg- 
ment must have become final inter partes 
as contemplated under Expln. to S. 3 — 
High Court entertaining the plea under 


*(Misc. Criminal case No. 127 of 1974, 
D/- 14-2-1975 75 (Madh. Pra D. 
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S. 5 of fair and reasonable comment of a 
judicial act —.Supreme Court in appeal, 
held would not refuse defence of fair 
comment though short ground that case 
not finally decided ‘available. 


(Para 10) 


(©) Contempt of Courts Act (70 of 
1971), S. 5 — Fair criticism of judicial 
act — Test — Allegation that a Judge 
had a pre-disposition to convict — Not a 
fair criticism — Amounts to contempt. 

Fair and reasonable criticism of à judg- 
ment which isa public document or 
which is a public act of a Judge concerned 
with administration} of justice would not 
constitute contempt. In fact. such fair 
and reasonable criticism must be en- 
couraged because after all no one, much 
less Judges, can claim infallibility. A fair 
and reasonable comment, would even be 
helpful to the judge: concerned because 
he will be able to see his own shortcom- 
ings, limitations or |. imperfection in ` his 
work. The society at large is interested 


,īn the administration of public justice, 





Such a criticism may fairly assert that - 


the judgment is incorrect or an error has 


been committed both with regard to law ` 


or established facts. It is one thing to say 
that a judgment. on facts as disclosed .is 
not in consonance with. evidence or the 
law has not been correctly. applied. 
Ordinarily, the judgment itself will be 
the subject-matter of criticism and not 
the judge. But when. it is said that.the 
judge had a pre-disposition. to convict 
ex deliberately took) a turn in discussion 
of evidence because he had already re- 
solved to convict the accused, or he has 
a wayward bend of mind. is attributing 
motives, lack of dispassionate and objec- 
tive approach and analysis and pre-judg- 
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ing of the issues 


which would bring 


administration of justice into ridicule if 


not infamy. When 


there is danger or 


grave mischief being done in the matter 





of administration| of justice, the 
animadversion cannot -~ be ignored 
and viewed with placid equani-. 


mity. If the criticism is likely to interfere 
with due administration of justice’ or 
undermine the confidence which the 
publie rightly repose in the courts of 
law as courts of justice, the criticism 
would cease to be fair and reasonable 
criticism as contemplated by S. 5 
but would scandalise courts and substan- 
tially interfere with administration of 
justice, (Para 13) 


Where a court is functioning in a rural 


area and a-senior lawver of that court 
attacks a judgment; given by the court 





ALR. 


on ground that the judge has a wayward 
bend -of mind and wields a wayward pen 
and that he took a deliberate turn in the 
discussion of evidence because he had re- 
solved to convict the accused, the setting - 
in which the court is functioning and 
the attack on the administration of jus- 
tice must also be taken into considera- 
tion. Case law discussed. Misc. Criminal 
Case No. 127 of 1974 D/- 14-2-1975 
(Madh. Pra) Affirmed. - (Para 14) 
(D) Contempt of Courts Act (70 of 
1971), S. 10 — Prosecutions for seanda- 
lizing court have not become obsolete. 
AIR 1971 SC 221, Followed. (Para 15) 
(E): Contempt of Courts Act (70 of 
1971), Ss. 13 and 6 ~— Allegation that a 
judge had a pre-disposition to convict — 
Contemner a senior lawyer practicing in 
wmofussil court — Not. entitled to benefit 
of S- 13. f a 
Where a senior lawyer practising in . 
rural area instead. of taking recourse to 
procedure under S. 6 alleged that the 
judge has a wayward bend of mind and 
was pre-disposed to convict and accord- 
ingly took deliberate turn in the discus- 
sion of evidence, the criticism must be 
deemed. to substantially. interfere with 
the due. course of justice, especially in 
the background that matter concerned 
with.a mofussil place where there are 
one or two courts and a few lawyers and 
the litigating public is mostly illiterate 
or poorly educated., The contemner 
therefore could not claim the benefit of 
S. 13.: Misc. Criminal Case No. 127 of 
1974 D/- 14-2-1975 (Madh Pra) Affirmed. 
_ (Para 16) 
(F) Contempt of Courts Act (70 of 
1971), S. 10—Jurisdiction under — Nature 
of — Effect on freedom of speech and 
expression — Jurisdiction to be exercised 
sparingly (Constitution of India, 
Art. 19 (1) (a)).. ' i 
Contempt jurisdiction is a special and 
to some extent an unusual type of juris- 
diction wherein the prosecutor and the 
judge are combined in one. To some 
extent it trenches upon the fundamental 
right of free speech and expression and 
stifles criticism of a public officer con- 
cerned with administration of public 
justice in discharge of his public duty. 
The contempt of jurisdiction has to be 
sparingly exercised with utmost restraint 
and considerable circumspection. AIR 
1974 SC 710 Rel. on. (Para 11) 
Anno: AIR Comm., Constn. of India 
(2nd Edn.), Art, 19, N.. 34. 


(G) Contempt of Courts Act (70 of 
1971), S. 18 — Contempt of subordinate 
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court — Criticism against judgment <f 
trial court — High Court entitled = 
consider judgment of Appellate Court. 
(Para 7) 
Chronological Par=s 
ATR 1974 SC 710 : 1974 Cri LJ 631 pa | 
AIR 1971 SC 221- : (1969) 2 SCR 779 
1971 Cri LJ 768 12, 
(1968) 2 WLR 1204, R. v. Commr. 
‘Police of the Metropolis 

AIR 1954 SC 10: 1953 SCR 1169: 1954 
2 


Cases. Referred: 


Lu. 


Cri LJ 238 
(1941) 334 US 252 Bridges v. Californéa 
iS 
AIR 1936 PC 141 zal 
(1900) 2 QB ‘36: 82. LT 534 R. v. Gray 
= 11; 3 


Appellant in person; I. N. Sirot, A= 
vocate, for Respondent, 


D. A. DESAI, J.:— An Airt, ‘the 
appellant in this appeal under S. 19 xf 
the Contempt of Courts Act, 1971, ‘w=s 
convicted and sentenced to pay a fire 
ot Rs, 1000/-, in default to suffer simpe 
imprisonment for one month, by a Bench 
of the Madhya Pradesh High Court fr 
committing ` criminal — 
scandalising or tending to scandalise, =r 
lowering or tending to lower tke 
authority. of the Court of Additional 
District Magistrate (J), Umaria, then 
presided over by Shri A. N. Thakur, Wy 
publishing a pamphlet on Ist January 
1974 commenting upon a judgment rz- 
ndered by Shri Thakur in a crimiral 
case of which he had taken cognizanze 
on a challan filed’ by the police upon a 
report made by one Lal Chand agairet 
Betai Lal and his servant Abdul Majid. 
The High Court took cognizance of tbe 
criminal contempt alleged to have been 
committed by the appellant upon a rž- 


‘ference made to it by ` the Presiding 
Officer of the Court of Addition=! 
District. Magistrate (J) under Sectien 


1& (2) of the Contempt of Courts Act, 

2. A re’sume’ of the events leading io 
the reference may be briefly noticed. 
One Lalchand, a tenant, reported at the 
police station that „ his landlord Betai 
Lal and. landlord's servant Abdul Majid 
ecmmitted criminal trespass into tbe 
premises in his occupation and removed 
from sheets which he had placed in the 
terrace to arrest leaking of rain watar 
in the premises and that as the wat=r 
leaked through the terrace the goo=s 
stored in the premises were damaged 
and accordingly Betai Lal and Abd 
Majid committed offences under Sectiocs 
451 and 427 of the Indian Penal Code. 
After completing investignation a charge 
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contempt ky, 


‘overlook the arguments- 


[Prs. 1-3] S.C. 923 


sheet ‘was submitted in the Court of 
Addl, District Magistrate (J). The 
accused were represented by the present 
appellant who is a senior practising 
advocate in Umaria, District Sahdol 
(M. P.). The learned Magistrate upon 
appreciation of evidence concluded that 
both the charges were brought home to 
the accused and passed sentence consi- 
dered appropriate by him. The convic- 
tion and sentence were questioned in an 
appeal preferred by the accused in the 
Court of Additional Sessions Judge, Uma- 
ria, who by his judgment and order 
dated 21st ‘December 1973 allowed the 
appeal and sét aside the conviction and 
sentence. Soon thereafter, the offending 
pamphlet was published by the appel- 
lant. Shri Thakur having come to know 
ot the publication made a reference to 
the High Court for initiating action for 
contempt of court against the appellant. 
That is how the matter came before the 
High Court. 


3. In the reference made by the Court 
of Additional District Magistrate (J.), cer- 
tain passages were extracted from the 
pamphlet as imdicating the attitude of 
the appellant towards the Presiding Offi- 
cer and the Court and further stated 
that “the publication tends to create an 
apprehension in the minds of. the people 
regarding the integrity, ability or fair- 
ness of the judge and it also deters actual 
and prospective litigants from placing 
complete reliance upon the court’s admi- 
nistration of justice” and thus scandalis- 
ed the court and the presiding officer as 
well as. lowered the authority of the 
court. The original pamphlet is in Hindi. 
The High Court had before it the trans- 
lation which but for minor variation as 
suggested by the appellant, has been 
accepted by both sides as correctly re- 
producing what has been stated in Hindi. 
These passages posed as. questions may 
be reproduced in extenso: - 

“(A) Was Shri Thakur -authorised to 
of counsel? 
More so, when two citizens were to be 
sentenced to imprisonment? 

(B) Has not Shri Thakur’s conduct 
been an open insult to the Advocate con- 
cerned. as also to the Advocates in 
general?’ v 

‘(C) Has not Shri Thakur’s conduct 
damaged the prestige of the sacred post 
of the Judge? Z 


(D) Was this witness (9 resident of 
Jaithari) according to wisdom of Shri 
Thakur, competent to give information 
after seven months from 2lst June 1971 


1 
4 
fi 


924 S.C. 
that on this date at 


[Prs. 3-5] 


Chandia it was rain- 
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ing, or that damage was caused to par- 
ticular person? 


(ŒE) When the nation’s entire might, 
police, army etc, | is ready to enforce 
‘ebedience from every person of the 
orders of a Judge, is it proper that the 
Judge himself should in this manner 
with his wayward bent of mind go on 
using his wayward pen? 





. (G) Why did Shri Thakur, after sud- 
denly twisting his own finding. write ir 
the next sentence that the accused en- 
tered in the house of Lalchand? and that 
they entered in such a manner that for 
an offence under section 451 it became 
necessary to impose such a severe sen- 
tence? 


(H) Did Shri Thakur’ knowingly took 
(sic) this: turn, because he had resolved 
to convict the accused in spite of there 
being no evidence?; Otherwise there is 
no understandable reason for this turn.” 


Some more questions are also posed by 
the appellant in the pamphlet of which 
the High Court hasi not taken any note. 
On analysis of the questions posec 
with necessary innuendos and insinua- 
tions contained therein, the High Couri 
concluded that “the imputation of im- 
proper motive to a judicial officer in 
deciding a case by an Advocate who has 
lost, is a very serious matter, more sc 
when the Court is concerned with a mo- 
fussil place where there are one. or two 
courts and a few lawyers and the litigat- 
ing public is mostly illiterate or poorly 
educated” 
as contained in the booklet is highly mis- 
chievous and it is |bound to undermine 
the confidence of litigant public in the 
administration of justice. They are likely 
to feel that justice administered by sub- 
ordinate judicial officers is not fair and 
impartial, and, therefore, the appellant 





is guilty of criminal contempt and if it. 


goes unpunished, it will substantially 
obstruct the due course of justice. 


4. The .appellant does not question 
the authorship and publication of the 
pamphlet by him. In fact, his attempt is 
to justify the course of ‘action taken by 
him, Broadly stated. his defence is tha: 
what he has done is merely publishing a 
feir comment on the merits of a criminal 
ease which has been heard and finally 
decided and, therefore, he is entitled to 
the benefit of S. 5 of the Contempt of 
Courts Act. Alternatively, it was suggest- 
ed that even if the Court comes to the 

| 3 





‘and, therefore, the criticism . 
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conclusion that the appellant is guilty of 
contempt of court, no sentence should be 
imposed upon him because the publica- 
tion is not likely to substantially inter- 
fere or would tend substantially to inter- 
fere with the due course of justice and, 


es he is entitled to the benefit of 


5. Even though the Addl. District 
Magistrate (J) wkile making the reference 
extracted the passages from the pamp- 
hlet which were considered as constitut- 


ing contempt of the Court it 
also annexed to the reference a 
copy of the pamphlet and the 


High Court issued notice in respect of 
passages extracted by it and reproduced 
in extenso hereinabove. However, while 
holding the contemner guilty of con- 
tempt of court, the High Court appears 
to have been meinly influenced by pas- 
sages marked ‘E’ and ‘H’ by it in the 
judgment. In this background, the con- 
temmer made a sort of a preliminary 
submission that while dealing with the 
appeal this Court should confine itself to 
only those passages noticed by the High 
Court in holding him guilty of contempt 
and the other passages, even if they, find 
a place in the judgment, should he 
ignored. Ordinarily, it is true that this 
Court while hearing an appeal against a 
conviction for contempt of Court would 
confine its attention to the material 
which has received consideration of the 
High Court while adjudging the. contem- 
ner guilty. However, there would be no 
lack of jurisdiction to take into conside- 
ration- the passages in respect of which 
notice for contempt was issued and serv- 
ed upon the contemner. But the wider 
question of law apart, we propose to 
confine ourselves only to the material 
which. has received the consideration of 
the High Court. The question marked ‘E’ 
is a composite statement, the first being 
an, innocuous one expostulating the 
power and authcrity behind the judicial 
pronouncement, but in the latter part 
the contemner proceeds tc state that . 
though there is tremendous sanction he- 
hind the judicial pronouncement, ‘should 
the judge with his wayward bend of 
mind go on using his wayward pen’. In 
question marked ‘H’ it is insinuated that 
Shri Thakur knowingly took the turn 
at some stage in the judgment ‘because 
he had resolved to convict the accused 
in spite of there being no evidence. 
Otherwise there is no understandable 
reason for. this turn’. 
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6. The High Court was of the opinica 
that it was not possible to say that the 
conclusions reached by Shri Thakur evea 
if erroneous, could not have been reached 
judicially by him and the reversal of his 
judgment could not give rise to an inf= 


rence that in convicting the accused ke | 


was unfair or that he was actuated by 
an improper motive. The High Court fur- 
ther observed that a reading of the cri 
cism contained in the booklet goes => 
show that the author wanted to convey 
that the judgment delivered by Siri 
Thakur was entirely unfair and that he 
knowingly delivered such a judgme=t 
and convicted the accused in spite zf 
there being no evidence and that be 
twisted his findings to that end. Do tke 
questions posed with implied insinuatio—s 
convey to a lay reader that the judge 
lacks judicial equipoise, fairness, pen 
mind and is guilty of prejudging issu=s 
which apart from scandalising the court, 
would interfere with administration =f 
justice in that the litigant would že 
scared away on the apprehension thst 
the judge lacks fairness, objectivity, i=- 
partiality and judicial approach? 


7. The contemner, arguing his appeal 
în person, submitted that the High Court 
was in error in infusing into record tbe 
judgment of the Addl. Sessions Judge in 
appeal against the judgment of Sici 
Thakur on which the contemner had mt 
relied but which was called for by tbe 
High Court while hearing the contemzat 
action, and that averments of facts in the 
appellate judgment of the Addl, Sessio=s 
Judge could not have been utilised to 
hold that even if the conclusions of Ski 
Thakur were erroneous they were not 
such as could not have been reached 
judicially by him. The offending pamz- 
biet was published after the appeal pr=- 
ferred against the judgment of Shri 
Thakur was allowed. by the iearned Addl. 
Sessions Judge and the conviction amd 
sentence of the accused were set asiGe. 
As the judgment of Shri Thakur was the 
focal point of attack by the contemne, 
it was imperative for the High Court to 
take into consideration the appellate 
judgment against the judgment und=r 
attack so as to satisfy itself whether the 
judgment was so manifestly incorrect zr 
perverse as to merit a scurrilous attack 
on it. The submission of the contemn=r 
that the appellate judgment should not 
have been taken into consideration hzs 
no merit. . 


8 If the two questions extracted 
above are read by consumers of judicial 
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service what effect is likely to be caused 
on their minds ? On reading a judgment 
if it appears that the judgment read as 
a whole discloses a wayward bend of 
mind of a judge which forces a wayward 
pen even if it is a contempt it could be 
ignored because it is a conclusion reached 
cn a fair reading of the judgment which 
censumers of judicial service have a right 
to comment upon. But to say that the 
judge with a wayward bend of mind has 
wielded a wayward pen is nothing short 
of imputing a deliberate motivated ap- 
proach on the part of the judge which 
is other than judicial indicating lack of 
dispassionate analysis and judicial objec- 
tivity. Similarly, to say that the judg- 
ment proceeded in one direction but 
thereafter the judgment took a somersault 
because he had resolved to convict the 
accused in spite of there being no evi- 
dence. would clearly insinuate that the 
issues were pre-judged by the judge. 
There is no greater calumny or infamy 
fer a judge bound by the oath or duties 
of his office not to decide a matter on 
record placed before him judicially which 
imply dispassionately and objectively. 
Fre-judging an issue is the very antithesis 
of a judicial process. To accuse a judge 
that he proceeded to reach a conclusion 
because of his pre-conceived notion or 
prior resolution is to accuse him of an 
entirely injudicious approach. The con- 
clusion, therefore, reached by the High 
Court that the criticism of the judgment 
made by the contemner was wholly un- 
justified, is unexceptional. 

9. The contemner strenuously con- 
tended that actuated by the most laud- 
able object of contributing to the estab- 
lishment of rule of law in our democratic 
polity, an ideal cherished by our Consti- 
tution and established for the benefit of 
the rural backward population, the very 
fact which has appealed to the High 
Court in convicting the appellant a mem- 
ber of the legal fraternity for contempt, 
he published the pamphlet fairly com- 
menting on the merits of 3 case already 
decided so that people’s faith in adminis- 
tration of justice is vindicated. Even 
prior to the enactment of the Contempt 
ef Courts Act, 1971, a fair and reasonable 
comment of a judicial act did not consti- 
tute contempt and this cherished and 
noble facet of the larger liberty of free- 
dem of speech and expression enshrined 
in Article 19 (1) (a) of the Constitution 
has found its echo in S, 5 of the Contempt 
of Courts Act which providés that a 
person shall not be guilty of contempt of 
court ,for publishing any fair: comment 


t 
i 


| 
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on the merits of any case which has been 
heard and finally decided, What consti- 
tutes fair comment, and what are its 
peripheral limits beyond which the com- 
ment ceases to be; fair and strays into 
the forbidden field, inviting penalty, has 
been the subject-matter of a catena of 
decisions. The limit| of fair. comment be 
ing an integral part of the lerger liberty 
of freedom of speech and expression it 
could not be put in a strait-jacket 
formula or converted into a master-key 
which will open any lock, More or less it 
would depend upon the facts and cir- 
cumstances of each case, the situation 
and circumstances in which the comment 
was made, the language employed,. the 
context in which; the criticism was 
offered and the people for whose benefit 
the exercise was undertaken, and the 
effect it will produce on the litigants and 
society in relation to courts and adminis- 
tration of justice, | l , : 


10. Before . we | examine the most 
important submission in this case. that 
the contemner had| merely published a 
fair comment -on the merits of a case 
which had been | heard and finally 
decided, a submission made by Mr. Shroff 
on behalf of the} respondent may be 
briefly. disposed of. It was submitted that 
in order to attract S. 5. it must be affir- 
matively shown that the case in respect 
of which comments were offered .was 
heard and finally decided and that the 


expression ‘heard jand finally decided’ 
would comprehend . that the limitation 





for appeal had also expired and the judg- 
ment had become final inter partes. Pro- 
ceeding from this angle it was said that 
the judgment in appeal was rendered by 
the Addl. Sessions Judge on :23rd Decem- 
ber 1973 and the/offendirg publication 
saw the light of. the day on ist January 
1974 and that the limitation for appeal 
_ by the State against the order of acquit- 
tal being 90 days, the limitation had mot 
expired and, therefore, it could not be 
said that the case | was finally decided. 
Mr. Shroff submitted with due deference 
to the contemner who is an advocate that 
the timing of the publication was deli- 
berately chosen with a view to forestall- 
ing the appeal thatithe State might con- 
template. There is considerable force in 
this submission of Mr. Shroff but we do 


not propose to deny’ 
benefit of 5, 5 if in 


to the contemner the 
fact he is entitled to 


it on the short ground that the case was 


not finally decided. 


Explanation appen- 


ded to S. 3 would clearly show that the 
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proceeding either civil or -criminal shall 
be deemed to continue to be pending 
until it is heard and finally decided, that 
is to say, in a case where an appeal or 
revision is competent, until the appeal 
or revision is heard and finally decided 
or, where no appeal or, revision is pre- 
ferred, until the period of limitation 
prescribed for such appeal or . revision 
has expired. Obviously, on ist January 
1974 the limitation for preferring an ap-| . 
peal by the State’ against the order of 
acquittal had not expired and, therefore, 
Explanation to S. 3 would .be clearly 
attracted and the proceeding could be 
said to be pending and could mot be said 
to be heard and finally decided. How- 
ever, as the High Court has not shut out 
the defence of fair comment on the short 
ground that the proceeding was pending, 
we would not refuse to examine the 
defence of fair comment if the appellant 
is in a position to substantiate the same. 


11. The High Court has held the 
contemner guilty of criminal contempt 
in that by the offending publication the 
centemner has scandalised or tended to 
seandalise or lowered or tended to lower 
the authority of the Court and it subs- 
tentially interferes with the due course 
of justice. Contempt jurisdiction is. a 
special and to some extent an unusual 
type of jurisdiction wherein the prosecu- 
tor and the judge are combined in one. 
To some extent it trenches upon the 
fundamental right of free speech and] ' 
expression and stifles criticism of a public 
officer concerned with administration of 
public justice in discharge of his public 
duty. In the words of Krishna Iyer, J.: 
“the cornerstone of the contempt law 
fs the accommodation of two constitu- 
tional values the right of free speech 
and the right to independent justice. The 
ignition of contempt action should be 
substantial and mala fide interference 
with fearless judicial action, not fair 


‘comment or trivial -reflections on the 


judicial process and personnel” (vide 
Baradakanta v. Registrar, Orissa High 
Court AIR 1974 SC 710 at p. 735). There- 
fcre, the contempt jurisdiction has to be 
sparingly exercised with utmost restraint 
and considerable circumspection. Un- 
doubtedly, judges and courts are alike 
open to criticism and if reasonable argu- 
ment or expostulation is offered against 
any judicial act as contrary to law or the 
public good, no court could or would 


treat that as contempt of court: 
vide Queen v, Gray (1900) 2 QB 36 at 
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-p. 40. No criticism of a judgment, how~ 
ever vigorous, can amount to ccontemp 
of court, providing (provided) it keeps 
within the limits of reasonable courtes* 
and good faith, vide R. v. Commr. of Pce 
lice of the Metropolis, ex parte Black~ 
burn (1968) 2 WLR 1204 at p. 1207. Lord 
Denning, M.R, in the same case furthes 
observed that “those who comment can 
deal faithfully with all that is done in a 
court of justice. They can say that w3 
are mistaken, and our decisions erroneous, 
whether they are subject to appeal or 
not.” After referring to these cases, tks 
contemner drew our attention to tə 
celebrated passage of Lord : Atkin m 
Andre Paul v, Attorney-General, AIR 
1°36 PC 141 at p. 145-146 which has al- 
most become a classic. It reads as under? 

“But where the authority and positim 
of an individual Judge or the due admim 
istration of justice is concerned, r3 
wrong is committed by amy member cf 
the public who exercises the ordinary 
right of criticising in good taith in prè 
vate or public the public act done in tka 


seat of justice. The path cf 
criticism is a public way: tke 
wrongheaded are permitted to ea 


therein: provided that members of tke 
public abstain from imputing improp=r 
motives to those taking part in the ad 
ministration of justice and are genuine-y 
exercising a right of criticism and nz 
acting in malice or attempting to impair 
the administration of justice, they aze 
immune. Justice-is not a cloistered vi:~ 
tue: she must be allowed to ‘suffer the 
scrutiny and respectful even though ouk- 
spoken comments of ordinary men’, 


12. In Perspective Publication Pr. 
Ltd. v. State of Maharashtra (1969) 2 
SCR 779 at p. 791-792: (AIR 1971 SC 221 
at p. 230). a Bench of three Judges -£ 
this Court, after referring to the leading 
cases on the subject, formulated the 
principles which would govern cases =f 
this kind, They read as under; 


“(1) It will not be right to say th=t 
commitals for contempt for scandaliziag 
the court have become obsolete. 

(2) The summary jurisdiction by way 
of contempt must be exercised with greet 
care and caution and only when its exer- 
cise. is necessary for the proper edmini== 
tration of law and justice. . 

(3) It is open to anyone to expres 
fair, reasonable and legitimate criticism 
of any act or conduct of a judge in Ks 
judicial capacity or even to make a pr- 
per and fair comment on any decisien 
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given by him because “justice is not a 
cloistered virtue and she must be allow- 


.ed to suffer the scrutiny and respectful 


even though outspoken, 


comments of 
ordinary men.” . 


(4) A distinction must be meade be~ 
tween a mere libel or defarnation of a 
judge and what amounts to a contempt 
of the court. ` 


- The test in each case would be whe- 
ther the impugned publication is a mere 
defamatory attack on the judge or whe- 
ther it is calculated to interfere with the 
due course of justice or the proper ad- 
ministration of law by his court. It is 
only in the latter case that it will be 
punishable as contempt, 


(5) Alternatively the test will be 
whether the wrong is done to the judge 
personally or it is done to the public. To 
borrow from the language. of Mukherjea, 
J. (as he then was) (Brahma Prakash 
Sharma’s case, (1953) SCR 1169 : (AIR 
1954 SC 10) the publication of a dispa- 
raging statement will be an injury to the 
public if it tends to create an apprehen- 
sion in the minds of the people regard- 
ing the integrity, ability or fairness of 
the judge or to deter actual and pros- 
pective litigants from placing complete 
reliance upon the court’s administration 
of justice. or if it is likely to cause em~- 
barrassment in the mind -of the judge 
himself in the discharge of his judicial 
duties”. 


13. Applying the aforementioned 
formulated tests to the facts of this case, 
could it be said that the extracted offend- 
ing passages with a tinge of sarcasm offer 
reasonable and legitimate criticism of a 
case which was heard and finally decided? 
Fair and reasonable criticism of a judg- 
ment which is a public document or 
which is a public act of a Judge concern- 
ed with administration of justice would 
not constitute contempt. In fact. such 
fair and reasonable criticism must be 
encouraged because after all no one, 
much less Judges, can claim infallibility. 
A fair and reasonable comment would 
even be helpful to the judge concerned 
because he will be able to see his own) 
shortcomings, limitations or imperfection 
in his work. The society at large is inte- 
rested in the administration of public 
justice because in the words of Benjamin 
Cardozo, “the great tides and currents 
which engulf the rest of men do not turn 
aside in their course and pass the judges 
by” (Benjamin N. Cardozo - The Nature 
of the Judicial Process, p. 168), Such per- 
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missible criticism would itself provide a 
sensible answer to sometimes ill-informed 
criticism of judges as) living in ivory towers. 
But then the criticism has to be fair and 
reasonable. Such aj criticism may fairly 
assert that the judgment is incorrect or 
an error has been committed both with 
regard to law or established facts. It is 
one thing to say that a judgment on facts 
as disclosed is not} in consonance with 
evidence or the law/has not been correct- 
ly applied. Ordinarily, the judgment itsel? 
will be the subject-matter of criticism: 
and not the judge.| But when it is said 
that the judge had a pre-disposition ta 
convict or deliberately took a turn ir 
discussion of evidence because he hac 
already resolved to! convict the accused. 
or he has a wayward bend of mind, is 
attributing motives, |lack of dispassionate 
and objective approach and analysis anc 
pre-judging of the issues which woulé 
bring administration of justice into ridi- 
cule if not infamy. When there is danger 
of grave mischief being done in the mat- 
ter of administration of justice, 
madversion cannot be ignored and viewed 
with placid equanimity. If the criticism 
fs likely to interfere with due adminis- 
tration of justice or undermine the con- 
fidence which the public rightly repose 
in the courts of law as courts of justice, 
the criticism would) cease to be fair and 
reasonable criticism] as contemplated by 
S. 5 but would scandalise courts and 
substantially interfere with administra- 
tion of justice. AS | said in Gray’s case. 
1(1900-2 QB 36) any} act done or writing 
published calculated to bring the court 
or judge of the court into contempt or ta 
lower his authority jis a conternpt of the 
court, because nothing is more pernicious 
in its consequences than to prejudice the 
mind of the public against. judges ~ of 
the Court responsible for dispensing 
justice. 


Rama Dayal v. 








14. It is also to be borne in mind the 
setting in which the court is functioning 
and the attack on the administration of 
justice, In this country justice at grass- 
re level is administered by courts set 
up in rural backward areas largely inha- 
bited by illiterate persons, It is they whe 
bring their problems to the court for 
resolution and they! are the litigants, or 
ieee of justice service, Their 

usceptibility is of a different type than 
the urban elite reading newspapers and 
exposed to wind of change or even wind 
of criticism: The people in rural back- 
ward areas unfortunately illiterate have 





different kinds of susceptibilities, A slight . 


i 
j 
+ 


the ani- 
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suspicion that the judge is pre-disposed 
or approaches the case with a closed 
mind or has no judicial disposition would 
immediately affect their susceptibilities 
and they would lose confidence in the 
administration of justice. There is no 
greater harm than infusing or instilling 
in the minds of such people a lack of 
confidence in the character and integrity 
of the judge. Conversely, it makes the 
task of the judge extremely difficult 
when operating in such area. In this case 
the setting is in a small backward rural 
area in the State of Madhya Pradesh and 
which aspect has especially appealed to 
the High Court in adjudging the appel- 
lant guilty of contempt, Again, the con- 
temner is a lawyer belonging to the fra- 
ternity of moble and liberal profession. 
A criticism by him would attract greater 
attention than by others because of his’ 
day-to-day concern with the administra- 
tion of justice in that area and his belief 
about the judge’s judicial disposition 
would adversely affect a large number 
of persons. Therefore, when in such a 
background it is said that the judge has 
a wayward bend of mind and wields a 
wayward pen and that he took a delibe- 


-~ rate turn in the discussion of evidence 


because he had resolved to convict the 
accused would indicate that the judge 
has mo judicial disposition and that he: 
pre-judges. the issues and there cannot 
be a greater infamy and calumny apart 
for the judge of the Court. People around 
would lose all confidence in him and in 
the ultimate analysis the administration 
of justice would considerably suffer, and, 
therefore, would constitute contempt. 


15. The contemner further submitted 
that prosecution for contempt for scan- 
dalising the court has become obsolete. 
We need not examine this submission in 
detail. In Perspective Publications’ case 
(AIR 1971 SC 221) (supra) after examin- 
ing this argument and considering the 
leading decisions it has been said that 
prosecutions for scandalising court have 
not become obsolete and we are in res- 
pectful agreement with it. 


16. It was next contended that even 
if the comments made by the appellant 
appear in bad ‘taste or that they are 
outspoken or blunt, in view of S. 13 no 
sentence can be imposed upon him. for 
contempt. unless the court is satisfied 
that the contempt is of such a nature 
that it substantially interferes or | tends 
substantially to interfere with the due 
course of. justice. After drawing. our — 
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attention to Bridges v. California, (194_) 
834 US 252 in which it is said that tə 
Judges must be kept mindful of the 
limitations and their ultimate pubt> 
responsibility by vigorous stream of crit- 
cism expressed with candour however 
blunt, it was said that we should bezt 
in mind the most laudable object with 
which the contemner published tks 
comments and in his enthusiasm for a 
public cause, viz., establishment of ruie 
of law in backward area, and, therefor= 
even if he had strayed slightly from tke 
path of rectitude, the case does not cad 
for sentence as contemplated by S. 13 oł 
the Contempt of Courts Act. This sut- 
mission cannot be fully answered unless 
we refer to one aspect of the matter 
which the High Court has taken into 
consideration and which we were keea 
to avoid. The appellant is a practisirg 
Advocate and is a mature old mam 
having had the experience of long prae- 
tice at the Bar. If he was dissatisfied 
with the judgment as he was appearirs 
for the accused who were convicted Er 
the learned Magistrate, the proper cours? 
was to prefer an appeal which he dil 
adopt. After the appeal was allowed, tke 
appellate judgment was bound to be sent 
to the trial Court and the error of tke 
Magistrate must have been pointed out 
If he was still not satisfied, it was open 
to the contemner to submit a petition to 
the High Court as envisaged by S. Z 
Assuming that this course was an op- 
tional one and in the words of Lord 
Denning, silence is not an option whem 
things are ill-done, he actuated by a de- 
sire to serve the public cause, came out 
with a pamphlet criticising the judgment, 
looking to the language used, could he kə 
said to have slightly erred or strayed 
marginally from the path of rectitude ? 
Conceding that judges must suffer crit- 
cism willingly, it is not the question of 
their personal vilification but the effect 
it has on the administration of publ: 
justice which is the corner-stone of cor- 
tempt action. The Judge vilified relevant 
to his judgment would always shuc- 
der at the idea of writing a judg- 
ment which cannot meet the high 
standard of the present contemne: 
In fact the vituperative language wes 
the outcome of a defeated Advocate 
which appeared to be a [very serio.s 
matter to the High Court more so when 
concerned with a mofussil place where 
there are one: or two Courts and a few 
lawyers, and the litigating public <5 
mostly illiterate or poorly educated, - and 
1978 S. C59 VI G—9 
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it is such a thing which could not be 
ignored or allowed to pass by. Such, 
criticism is bound to substantially inter- 
fere with due course of justice because 
in the opinion of the High Court, with 
which we are in agreement, the pamph- 
let published by the contemner was 
highly mischievous. Therefore, this is 
not a fit case for giving benefit of S, 13 
to the contemner. j 

17. The contemner did not recant ei- 
ther before the High Court or even be- 
fore us. Even then the question is whe- 
ther the sentence of fine of Rs. 1,000/- is 
called for in this case. The contemner - 
also showed some other pamphlets which 
he had published. Either he is trying to 
impose himself upon Courts or in his 
mistaken zeal he is publishing pamphlets 
criticising judgments of the Courts. We 
are mindful of the fact that the Judges 
must be feeling extremely inconvenient 
whenever the contemner must be appear- 
ing before them but we must not be 
oblivious to the fact that the path of jus- 
tice is not strewn with roses and justice 
being not a cloistered virtue, it must be 
allowed to suffer the scrutiny and res- 
pectful, even though outspoken, com- 
ments of ordinary man, more so, by law- 
yers who are directly involved in admin- 
istration of justice, While, therefore, not 
exonerating the contemner, we think a 
token punishment would serve the ends 
of justice because if the contemner while 
pursuing his object zealously is required 
to be kept to the path of rectitude, a 
token fine will also consciously remind 
the contemner that he is not a gentle- 
man at large. We, therefore, modify the 
sentence of fine awarded by the High 
Court and impose a token fine of Re. 1/- 
on the contemner, in default to suffer 
simple imprisonmént, for a week. 


18. Accordingly, this appeal is partly 
allowed. We confirm the conviction of 


‘the appellant contemmer for contempt of 


Court, but modify the sentence directing 
him to pay a fine of Re. 1/-, in default 
to suffer simple imprisonment for a 
week. The fine, if already paid, balance 
shall be refunded to him. In the circum- 
stances of the case, there shall be no 
order as to costs. 

Appeal partly allowed. 
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R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


Joseph Vilangandan, Appellant v. The 
Executive Engineer (P.W.D.), Ernakulam 
and others, Respondents. 


Civil Appeal No. 2448 of 1968, D/- 20-3- 
1978. 


Constitution of India, Art. 226—Black- 
listing of contractor — Opportunity te 
represent his case to be given. to con- 


tractor. W. A. No. 182 of 1968, D/- 14-10-, 


. 1968 (Ker), Reversed; AIR 1969 Ker 81 
(FB), Held overruled by AIR 1975 SC 266. 


Blacklisting has the effect of prevent- 
ing a person from the privilege and ad- 
vantage of entering into lawful relation- 
ship with the Government for purposes 
of gains, The fact that a disability is 
created by the order of blacklisting indi- 
cates that the relevant authority is te 
have an objective satisfaction. Funda- 
mentals of fair-pley require that the 
person concerned should be given an 
opportunity to represent his case before 
he is put on the blacklist. Executive 
Engineer sent-a notice on 17-4-1968 tc 
the contractor as follows: 

“You are requested to show cause 
within 7 days from the date of this 
notice why the work may not be arrang- 
ed otherwise at your risk amd loss 
through other agencies after debarring 
you as a defaulter and making ‘good the 
loss that may accrue to the department, 
from your subsisting contracts .in this 
Division.” i ` 

The Executive Engineer, finally com- 
municated his order, cancelling the 
contract and informing the Contractor 
that “the work is being arranged at your 
risk and loss through other agencies 
after declaring you as a defaulter and 
debarring you from taking further con= 
tract under the Division” ; 


Held that construed ` along with the 
links of the sentence which precedeċ 
and succeeded them, the words “debar- 
ring you as a defaulter” could be under- 
stood as conveying no more than that ar. 
action with reference’ to the contract ir 
question, only, was under contemplation. 
There were no words in the notice datec. 
17-4-1968 which could give a clear inti- 


*(Writ Appeal No, 182 of 1968, D/- 14-10- 
1968 (Ker.)). 
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mation to the addressee that it was pro- 
posed to debar him from taking any 
contract, whatever, in future under the 
Department. The contractor was thus not 
afforded adequate opportunity to repre- 
sent against the impugned action. AIR 
1975 SC 266, Rel. on; AIR 1969 Ker 81 
(FB), held overruled by AIR 1975 SC 266; 
W. A. No. 182 of 1968, D/- 14-10-1968 
(Ker), Reversed. (Para 17) 


Anno: AIR Comm., Constn. of Indie, 
Art. 226, N. 59. 
Cases . Referred: Chronological Paras 


AIR'.1975 SC 266 : (1975) 2 SCR 674 
` 15, 16, 17, 18 


AIR 1969 Ker 81: ILR (1968) 2 Ker 1 
(FB) 12, 16° 
AIR 1959 SC 499 18 


Mr. T. C. Raghavan, Sr. Advocate (M/s. 
Sardar Bahadur Saharya and ‘Vishnu 
Bahadur Saharya, Advocates with him), 
for Appellant; Mr. . V. Gupte Sr. 
Advocate (Mr. K. M. K. Nair, Advocate 
with him), for Respondents, 


SARKARIA, J.: — This appeal by 
special leave directed against a Division 
Bench judgment of the Kerala High 
Court raises a question with regard to 
the- validity of an order dated June 20, 
1968 whereby the Executive Engineer 
debarred the appellant from taking any 
further contract under the Buildings & 
Roads Division, Ernakulam. 


2. The appellant is a Government 
Contractor of 16 years standing. He has 
been executing major building contracts, 
The Executive Engineer, P.W.D., Erna- 
kulam (Respondent No. 1) invited ten- 
ders for executing certain repairs to the 


-English and Mathematics Blocks of the 


Maharaja College at Ernakulam, The 
appellant submitted a tender, dated 
March 8, 1967, for doing this work. In 
response to a letter from Respondent 
No, 1, the appellant sent his consent 
letter, dated March 27, 1967 (Ex. P-1), 
agreeing to reduce rates of certain items 
of the work, on the condition that “as 
soon ag the Selection Notice is issued the 
building should .be got vacated to facili- 
tate the starting of the work.” The tender 
was then accepted .by the Executive 
Engineer and a Selection Notice was 
issued to the appellant on March 31, 
1967, in which it was, inter alia, stated 
that the “facilities for carrying out the 
work will be given as soon as you start 
the work.” f 


3. A formal agreement was execūted 
on April 28, 1967, by the appellant and 
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the Executive Engineer. Condition No. 4 
of the Agreement stipulated that 


“time shall be considered as the œ- 
sence of the agreement and the contrac- 
tor hereby agrees to commence the work 
as soon as the agreement is accepted ky 
the competent authority (Executive Ez- 
gineer) and the site (or premises) <=s 
handed over to him (contractor) as pr=- 
vided for in the conditions and to corz- 
plete the work within 6 months from 
the date of such handing over of the 
site (or premises).” 


4. The appellant. alleged that in spite 
of his request, the Executive Engine=r 
and his Assistants (Respondents 2 to +) 
took no steps to hand over the building 
fn order to enable him to start the wor=, 
The repair work could commence only 
after the removal of the electric wirings, 
and such removal was not done up io 
July 10, 1967. 


5. In the meantime, the Engineers’ 
strike supervened, in which Respondents 
1 to 4 participated. The period of s_x 
months for carrying out the work expi:- 
ed before the Engineers’ strike came ip 
an end. i : 


6. On October 27, 1967, the appellant 
wrote a letter to the Executive Engine=r 
(Respondent 1), 
from the contract. He stated: 


“Due to some unavoidable circum- 
stances the building has not been got 
vacated so_ far, The completion periad 
as per the tender for the work ie. six 
months is over. Now the cost of matz- 
rials and labour have increased cons- 
derably. In the above circumstances I rz- 
quest that I may kindly be released from 
the above agreement of work and the 
security may be released.” : 


7. On April 17, 1968, ‘the Executia 
Engineer sent a notice (Ex. P-6) to tbe 
appellant, which reads as follows: 


“The fulfilment of the, undertaking 
piven by the department to give faciE~ 
ties to carry out the work as soon =s 
you start the work was not even nece- 
sitated as you have failed even to corm 
mence the work as per the terms of the 
contract, ..... 


You “are therefore requested to shew. 


cause within 7 days from the date of this 
notice why the work may not be arranc~ 
ed otherwise at your risk and loss, 
through other agencies after debarrirZ 
you as a defaulter and making good tke 
joss that may accrue to the departmer-, 


requesting for releaza. 
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from your subsisting contracts in this 
Division.” (Emphasis supplied). 

8 The appellant, on May 20, 1968, 
sent a reply asserting that he committed 
no default, that he. had collected the 
required wooden materials necessary for 
starting the work, immediately after the 
execution of the Agreement, and that the 
delay in starting the work was only due 
to the delay in handing over the building 
to him, 


9. However, the Executive Engineer 
finally communicated his order, dated 
June 20, 1968 (Ex. P-8), -cancelling the . 


. contract and informing the appellant that 


“the work is being arranged at your 
risk and loss through other agencies after 
declaring you as a defaulter and debar- 


ring you from taking further contract 
under the Division.” (Emphasis supplied) 


10. To challenge this order of the 
Executive Engineer, debarring the appel- 
lant from taking further contract under 
the Division, a Writ Petition (O. P. 
No. 2869 of 1968) under Art. 226 of the 
Constitution was filed by the appellant 
in the Kerala High Court. It was con- 
tended in the petition that the said Order 
(Ex. P-8) of the Executive Engineer, was 
ultra vires, illegal and unconstitutional 





_as it violated the appellant’s fundamental 


rights guaranteed under Art.19 (1) (f) & 
(g) of the Constitution. He further main- 
tained that Respondent 1 was not right 
in holding the appellant a defaulter; nor 
had he any power or jurisdiction to 
‘black-list’ or debar the appellant from 
taking further contracts in Ernakulam 
Division. i 
Ii. In the counter-affidavit filed on 
behalf of Respondent 1, it was stated : 


(a). The Principal of the College when 
the work had to be carried out reported 
that the work may be done after the 
Monsoon was over. 


(b) During the period of the Engi- 
neers’ strike from 11-8-67 to 5-10-67, 
also, there was nothing on record to show. 
that the petitioner (appellant) had ap- 
proached either the Administrative Offi- 
cer or Work Superintendent for instruc- 
tions to start the work and as soon as 
“No Work Programme” was over, the 
Assistant Engineer issued a notice by 
registered post to the appellant on 9-10- 
67 directing him to start the work on or 
before 13-10-67. The contractor did not 
take any steps to commence the work, 
but sent a reply, dated 27-10-67, request- 
ing oe he be released from the con- 
tract, . ; 
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(c) On November 22, 1967, the Princi- 
pal of the College, wrote that all arrange~ 
ments to vacate the building had been 
made. Respondent 1 thereupon sent one 
more notice by registered post to tha 
petitioner (appellant) on December §&, 
1967, but the latter wilfully refused to 
accept the same. 

(d) It was wrong that the appellant 
had collected any materials at the site 
to start the work, 

(e) On April 20, 1968, a letter was 
received from the appellant, claiming 
higher rates to execute the work. In the 
alternative, he requested that his security 
might be released at an early date. The 
appellant however admitted in this letter 
that the building in question was made 
available to him for executing the worx 
in October 1967. Respondent 1 found the 
explanation of the appellant unsatisfac- 
tory. 

12. After hearing the arguments, a 
learned Single Judge of the High Court 
(K. K. Mathew, J.), dismissed the petition 
in these words: 

“In the light of the majority decision 
in ILR 1968 (2) Kerala 1: (AIR 1969 
Ker 81 (FB)). I dismiss the Writ Peti- 
tion. No costs,” 


13. Against this judgment, the appel- 


lant preferred a writ appeal (No. 182 of 
1968) before a Division Bench of the 
High Court. The Bench dismissed the 
appeal im limine. 
14, Hence this 
leave. 
15. Mr. 


appeal by special 
Raghavan appearing for the 
appellant, submits that apart from the 
competency of the Executive Engineer 
to ‘“Black-list? or debar the appellant 
from taking contracts with B & R De- 
partment in Ernakulam Division, the 
. impugned order was illegal and void for 
the reason that no opportunity was given 
to the appellant to represent his case 
before he was put_on the ‘black-list’. For 
this contention, reliance has been placed 
on the recent decision of this Court in 
Erusian Equipment & Chemicals Ltd. v. 
State of West Bengal, (1975) 2 SCR 674 ; 
(AIR 1975 SC 266). 


16. As agaimst the above, the learned 
Attorney-General has drawn our atten- 
tion to the fact that a notice, dated 
April 17, 1968 (Ex. P-6) was given by the 
Executive Engineer to the appellant re- 
questing the latter to show cause why 
the work may not be got done through 
other agencies, at the appellant’s risk 
and loss, after debarring him as a de- 


faulter. It is submitted that this notice 
did indicate to the appellant that action 
to debar him from doing further contract 
work under the Department was con- 
templated, and as such, this case is not 
hit by the ratio of Erusian Equipment’s 
case (AIR 1975 SC 266) (ibid). It is fur- 
ther maintained that in Thomas v. State 
of Kerala, ILR (1968) 2 Ker 1: (AIR 
1969. Ker 81) (FB), it was rightly ob- 
served that the law does not deny to the 
Government the freedom of contract 
(carrying with it the freedom not to 
enter into a contract), it vouchsafes to 
every person. Reference was also made 
to the observations of this Court in C. K. 
Achutan v. State of Kerala (AIR 1959 
SC 490) in support of the contention that 
the impugned order does not per se 
offend Arts. 14 and 19 (1) (g) of the 
Constitution. Those observations are to 
the effect: 


“There is no discrimination, because 
it is perfectly open to the Government, 
even as it is to a private party. to choose 
a person to their liking, to fulfil con- 
tracts which they wish to be performed. 
When one person is chosen rather than 
another, the aggrieved party cannot 
Claim the protection of Art. 14, because 
the choice of the person to fulfil a parti- 
cular contract must be left to the Gov- 
ernment. (Because of the breach or can- 
cellation of his contract, the private per- 
son) cannot complain that there has’ been 
a deprivation of the right to practise 
any profession or to carry on any occu- 
pation, trade or business, such as is con- 
templated by Art. 19 (1) (g).” (Paren- 
thesis, within brackets, added). 


17. The majority judgment of the 
Kerala High Court, inasmuch as it holds 
that a person is not entitled to a hearing, 
before he is black-listed, must be deem- 
ed to have been overruled by the decision 
of this Court in Erusian Equipment 
(AIR 1975 SC 266) (ibid) wherein it was 
held that (at page 269): 


“fundamentals of fair-play require 
that the person concerned. should be 
given an opportunity to represent his 
case before he is put on the black-list.” 
Controversy in the instant case, there- 
fore, narrows dawn into the issue, whe- 
ther such an opportunity was given to 
the appellant. Answer to this question 
will turn on an interpretation of the 
Notice, dated April 17, 1968 (Ex. P-8)- 
given by the Executive Engineer to the 
appellant. This Notice has been extracted 
in a foregoing part of this judgment. 
The material sentence therein is: ‘You 
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are therefore requested to show cause... 
why the work may not be arranged 
otherwise at ycur risk and loss, through 
other agencies after debarring you as a 


defaulter...... ” The crucial words ar 


those that have been underlined. Ther 
take their colour from the context 
Construed along with the links of thz 
sentence which precede and succeed 
them, the words ‘“debarring you as a 
defaulter”, could be understood as con- 
veying no more than that an action with 
reference to the contract in questior. 
only, was under contemplation. Ther= 
are no words in the notice which could 
give a clear intimation to the addresse= 
that it was proposed to debar him from 
taking any contract, whatever, in futur= 
under the Department. A perusal of th= 
appellant’s reply (Ex. P-7), dated May 2C. 
1968, sent to the Executive Engineer, alsz 
appears to show that by the word “de- 
barring” mentioned in the Executiv= 
Engineer’s letter dated April 17, 196= 
(Ex, P-6), he understood as debarrinz 
him from executing the contract in ques- 
tion after declaring him a defaulter, anc 
the getting the same work done by othe: 
agencies, at his risk and loss. All that 
has been said in Ex, P-7 by the appellani 
is directed to justify that the non-execu- 
tion of the contract was not due to hi 
fault, but due to the delay on the pad 
of the Department im handing over th= 
building to him for starting the worz 
within the time specified in the Agree- 
ment, and consequently, if any loss woul= 
be incurred by the Department in gettin= 
the work done through any other agency: 
he would not be liable to make good th= 
same. In short, the letter (Ex. P-6) date= 
April 17. 1968 from the. Executive Engr 
neer, did not give any clear notice to th= 
appellant that action to debar him froc 
taking in future any contract, whatever. 
under the Department or its Ernakular 
Division was in contemplation. The ap- 
pellant was thus not afforded adequat= 
opportunity to represent against the im- 
pugned action. i 


18. This being the position, the rul= 
in Erusian Equipment’s case (ibid) (AIF 
1975 SC 266) will be attracted with ful 
force, While conceding that the Stat= 
can enter into contract with any perso— 
it chooses and no person has a funda 
mental right to insist that the Goverr 
ment must enter into a contract witz 
him, this Court observed (in the sai= 
case) (at p. 269) : ‘ 

_“Black-listing has the effect of pre 
venting a person from the privilege an= 


State of Kerala v. Alasserry Mohd. 


S. C. 933 


advantage of entering into lawful rela- 
tionship with the Government for pur- 
poses of gains. The fact that a disability 
is created by the order of black-listing 
indicates that the relevant authority is 
to have an objective satisfaction, Funda- 
mentals of fair-play require that the 
person concerned should be given an 
opportunity to represent his case , before 
he is put on the black-list.” 

19. The above enunciation squarely 
covers the case before us, 

20. Accordingly, we alow this ap- 
peal, set aside the judgment of the High 
Court and quash the impugned order. 
There will be no order as to costs. 


Appeal allowed. 
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. Criminal Appeals Nos. 216-218 of 1976; 
204 of 1976, 32 of 1978 and 307 of 1977 
and 278 of 1976, 408-410, 429, 372 of 1977 
and 33-36 of 1978! D/- 10-2-1978). 

(A) Prevention jof Food Aduilteration 
‘Rules (1955), Rr. 22 and 22-B — R. 22 is 
directory anil not mandatory — Less than 
prescribed quantity of sample sent for ana- 
ysis — Analysis 
rendered invalid, ATR 1975 ‘SC - 189, 
Overruled. {Prevention of Food Aduilte- 
ration Act (1954), Ss. 11 and 23; Inter- 
pretation of :Statutes), . 

Rule 22 is directory and not mandatory. 
Applying the salutary principles of 
interpretation of statutes, the use of the 
‘word ‘shall’ in sub-s. (3) of S. 11 and 
in R. 22 indicates on its face that an im~ 
perative duty “-has| been cast upon the 
Food Inspector to| send a sample in ac- 
cordance with the prescribed Rules. But 
the mere use of the word ‘shall’ does not 
invariably lead to| this result. The whole 
purpose and the context of the provision 
has to be kept in|-view for deciding the 
issue. The wholejobject of S. 11 and 
R. ‘22 is to find out ‘by a correct analy- 
sis, subject to further verifications and 
‘tests by the Directer of the Central 
Laboratory or otherwise, as to whether 
the sample of food is adulterated or not. 
EF the quantity | sent to the Public 
Analyst, even though it is less than that 
‘prescribed, is sufficient and enables the 
Public Analyst toj make a correct analy- 
sis, then merely {because the quantity 
‘gent was not in. strict compliance with 
the Rule will not | result in the nullifica- 
report -and obliterate its 
evidentiary value, If the quantity sent is 
less, it is ‘for ‘the| Public Analyst to see 
whether it is sufficient for his analysis 
or not. If he finds! it insufficient, there is 
an end of the matter. If, however he finds 
it sufficient, but due to one reason or the 
other, either because of further tests or 
otherwise, it is shown that the report of 
‘the Public Analyst based upon the short 
quantity sent to him is not trustworthy 
or beyond doubt, the case may fail. In 
other words, if the -object is frustrated 
‘by ithe sending ofi the short quantity by 
the Food Inspector to the Public Analyst, 
tt is obvious, that| tbe case may end in 
acquittal, But if the object is not frus- 
trated and is squarely and justifiably 
achieved without |any shadow of doubt, 


D/- 30-11-1976, 212 of 1976, D/ 22-11- 
1975 (Reported in| 1977 FAJ 566), 82 of 
1975. D4 19-5-1976, 231 of 1976, D/- 
29-11-1976 and 1603 of 1976 and 239 of 
1976, D/- 8-2-1977 (Delhi), 
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then it will endanger public health to ac- 
quit offenders on ‘technical grounds 
which have no substance. The fact that 
the Rule is directory and not mandatory 
does not, however, mean that it is open 
to the Food Inspector to violate the Rule. 
A Food Inspector should always be 
cautious in complying with the Rules as 
far as possible and should not send a 
lesser quantity of-sample than prescrib- 
ed to the Public Analyst. unless there be 
a sufficient reason for doing so. AIR 
1975 SC 189, Overruled; Case law dis- 
cussed, (Paras 7, 9) 
The use. of the word “approximate” in 
R. 22- does indicate the directory nature 
of the Rule but does not necessarily mili- 
tate against the view that the Rule is 
mandatory. The expression ‘approximate 
quantity’ is meant to convey that the 
quantity to be supplied must be in the 
close. vicinity of the quantity specified. 
If the quantity supplied is sufficient and 
enables the Public Analyst to do his 
duty of making a correct analysis, it 
Should be inferred that- the Rule has been 
substantially complied with, as the pur- 
pose of the Rule has been achieved. 
; - - (Para 10) 
-The new Rule ie. R. 22-B has been 
added for the purpose of clarifying the 
law as it existed and not by way of 
amending Ït. (Para 11) 
‘Anno: -AIR Manual (rd Edn.), Pre- 
vention of Food Adulteration Act, S. 11. 
N. '1; S. 23, N. 2 (g). 
(B) Prevention of Food Adulteration 
Act (37 of 1954), Ss. 11, 7, 23 and 186 — 
Sample found adulterated — Offender 


‘liable to be . convicted — Sample need 


not be a representative sample of entire 
stock. (Prevention of Food Adulteration 
Rules (1955), R. 22). ' (Para 13) 


Anno: ATR Manual (8rd Edn.), Pre. of 
Food Adulteration Act, S. 11, N. 1; S. 7, 
N. 12; S. 16, N. 1; S. 23. N. 2 (g). 
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UNTWALIA, J.:— In these appeals by 
special leave the common and important. 
question’ of Iaw which falls for our 
determination is whether the; non-com- 
pliance with the requirement of Rule 22: 
of the Prevention of Food Adulteration 
Rules, 1955 — hereinafter called the 


Rules, framed under the Prevention oF 


State of Kerala v. Alasserry Mozd. (Untwalia J.} 


| Pr. 1-3} S.C. 935 


Food Adulteration Act, 1954 — herein- 
after to be referred to as the Act, vitiates 
the. trial or the conviction recorded 
under Sectfom 16 (1) (a) (È of the Act. 
In Rajal Das Œ. Pamanant v. State of 
Maharashtra (1975). 2 SCR 886: AIR 1975. 
SC: 189 the conviction of the appellant 
was set: aside on the ground:— 

“The Public Analyst did. not have the 
quantities mentioned in the Rules for 
analysis. The appellant rightly contends 
that non-compliance with the quantity 
tc be supplied caused not only infraction 
of the provisions but also injustice. The 
quantities mentioned are required for 
correct analysis: Shortage in quantity for 
analysis is not permitted by the Statute,” 
This larger Bench was constituted for 
examining the correctness of the above 
view. 

2. We shall; at the outset, notice the 
scheme of the Act with. reference to. the 
‘relevant provisions of the Act and the 
Rules. The. Act was very substantially 
amended by Act. 34 of 1976. We will, 
however, for the purposes. of these ap- 
peals be referring to the provisions ofthe 
Act as. they stood before the ‘said amend- 
ment. When. an article of food shall. be 
deemed. to be adulterated has heen men- 
tioned and defined in section 2 (1) of the 
Act. It is not seriously in dispute in any 
of these appeals that the articles of food 
sold to the Food Inspectors by the 
dealers were found to be adulterated 
within. the meaning of one or the other 
sub-clause’ of clause (i) of section 2 of 
the Act. Of course, the type and extent 
of adulteration. did vary. In some. cases. 
it was of a serious mature, in others. it 
was of a technical nature and in some it 
was as a result of misunderstanding as 
tc. the nature of the article sold, as: for 
example, whether it was Vanaspath or 
Ghee, As usual, according to Cl. (xii) 
the word “prescribed’” in the Act means: 
prescribed by rules made under the Act. 
Cl, (xiv) defines the “sample” to mean 
“a sample of any article af food. taken 
under the provisions. of this: Act or of. 
any rules made thereunder.” 


3. A Central Committee for food. 
standards has beem constituted’ by the 
Central Government im accordance with 
Section. 3 to advise: on. matters arising out 
of the administration of the Act and to 
carry out the other functions. assigned to 
it. Section: 7 provides: that. no person shall 
manufacture: for sale, store, selt or dis- 
tribute any adulterated food, Public 
Analysts: are appointed! under section 8. 
Food Inspectors: appointed under section: 
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9 have been conferred the powers enu- 
merated in section |10. A Food Inspector 
has got power to take a sample of any 
article of food from any person selling 
such article under ‘section 10 (1) (a) @ 
and to send such sample for analysis to 
the Public Analyst for the local area 
within which such sample has been taken 
as provided for in clause (b). The proce- 
dure to be followed by Food Inspectors 
is provided for in section 11. Under sub- 
section (1), a Food Inspector taking a 
sample of food for analysis has to give 
notice to the person from whom he has 
taken the sample, | separate the sample 
tien and there into three parts, mark 
and seal or fasten jup each part in such 


a manner as its mature permits, 
deliver one of | the parts to the 
person from whom the sample 
has been taken, send another 


part for analysis to the Public Analyst 
and retain the third part for production 
ir. any legal proceedings or for analysis 
by the Director of the Central Food 
Laboratory, Sub-section (2) says: 

. “If the person from whom sample has 
been taken declines to accept one of the 
parts, the food inspector shall send inti- 
mation to the public analyst of such 
refusal and thereupon the public analyst 
receiving a sample for analysis shall 
divide it into two parts and shall seal cr 
fasten up one of those parts and shall 
cause it, either upon receipt of the 
semple or when he delivers his report, 
to be delivered to the food inspector who 
shall retain it for production in case legal 
proceedings are taken.” 

Now sub-section (3) should also to be 


read as a whole. 





“When a sample jof any article of food 
is taken under sub-section (1) or sub- 
section (2) of section 10, the food inspec- 
tor shall send a sample of it in accor- 
dance with the rules prescribed for, sam- 
pling to the public analyst for the local 
area concerned.” 


4, Any purchaser of any article of 
' food other than a food inspector can also 
get the food purchased by him analysed 
in accordance with! section 12. Section 13 
deals with the report of the Public 
Analyst and makes it. in certain cases, 
subject to the overriding effect of the 
report of the Director of the Central Food 
Laboratory. Sub-section (5) of section 13 
says that any document purporting to be 
a report signed by a public analyst, unless 
it has been superseded under sub-section 
(3) by a certificate! of the Director of the 
Central Food Laboratory. may be used 
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as evidence of the facts stated therein 
in any proceeding under the Act. Tt skall 
be final and conclusive evidence of the 
facts stated therein. Of course, if neces- 
sary, the public Analyst can be called as 
a witness, in accordance with the Code 
of Criminal Procedure, to depose about 
certain facts in relation to his report 
either at the instance of the prosecution 
or the accused. Even the Court may sum- 
mon him as its witness if the justice of 
the case so requires, And until and unless 
the report of the Public Analyst is demo- 
lished, shaken or becomes doubtful, it is 
final and conclusive evidence of the facts 
stated therein. A person can be convicted 
under section 16 (1) (a) (i) merely on the 
basis of the report of the Public Analyst. 
His report, therefore, has got a great 
sanctity for protecting the general public 
and their health against use and consump- 
tion of adulterated food. On the other 
hand, it has great significance and im- 
portance for the protection of a citizen 
as he can be convicted under the Act 
only on its basis. - - : 


5. Amongst the Rules, the relevant 
ones for our purpose are Rules 14 to 22A 
contained in Chapter V the heading of 
which is “Sealing, Fastening and Des- 
patch of Samples.” The manner of send- 
ing samples for analysis is provided in 
Rule 14 and the method of label- 
ing and addressing the bottles or 
containers is to be found in Rule 15. Rule 
16 deals with the manner of packing and 
sealing the samples. How a container of 
a sample is to be sent to the Public Ana- 
lyst is mentioned in Rule 17, The pre- 
caution of sending the memorandum and 
impression of seal is provided for in 
Rule 18. Rules 19, 20 and 21 deal with 
preservatives to be added to certain types 
of samples. The important Rule 22 with 
which we are mainly concerned in these 
appeals specifies the quantity of sample 
to be sent to the Public Analyst and says- 
“The quantity of sample of food to be 


sent to the Public Analyst or Director 


for analysis shall be as. specified below....” 
Items 1 to 22 give a list of various arti- 
cles of foods. The residuary item is 
item 23 which includes all foods not 
specified in items 1 to 22. In the last 
column of this list as against the quan- 
tity to be supplied, the heading is “Ap~ 
proximate quantity to be supplied.” 


6. The first question which was moot- - 
ed before us was whether Rule 22 of the 
Rules is directory or mandatory. Atten- 
tion of the Bench deciding Pamanani’s 
case (AIR 1975 SC 189) (supra) was not 
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called to this aspect of the matter. Ht 
seems to have been assumed, however, 
that the Rule is mandatory. Rulds z£ 
interpretation for determining whether 
a particular provision is directory er 
mandatory are well-known. Even in r= 
gard to Rule 22, many High Courts -3 
India had taken the view that the Rule 
was directory or recommendatory as the 
use of the word ‘approximate’ in one -f 
the columns of the Rule indicates. The 
object of the Rule, according to the said 
decisions, was to secure evidence as iD 
whether the article of food sold wes 
adulterated or not. If the quantity sezt 
by the Food Inspector to the Pubic 
Analyst was sufficient for analysis amd 
caused no prejudice to the accused, then 
the mere fact of his sending a _ less=r 
quantity than that prescribed could not 
vitiate the evidentiary value of the rz- 
port of the public Analyst or the convi- 
tion based thereupon; vide State of Bor-- 
bay v. Ramanlal Jamnadas Gandhi ILR 
(1960) Bom 404; Nagar Swasthya Adk- 
kari, Nagar Mahapalika, Agra v. Ant Ram 
AIR 1966 All 32; Public Prosecutor v. 
Basheer Sahib AIR 1966 Mad 325; Pub=c 
Prosecutor, Andhra Pradesh v. Pase&a 
Rama Rao AIR 1967 Andh Pra 49; Pubic 
Prosecutor v. Ediga Venkata Swami AIR 
1967 Andh Pra 131; Food Inspector, Qu-- 
lon v. Koyakutty 1972 Ker LT 464 and 
Food Inspector. Calicut v. T. Karunaks- 
ran 1973 Ker LT 595. No decision of ary 
High Court taking a contrary view was 
brought to our notice. In the Bombzy 
decision mentioned above. it was aEo 
observed, and rightly, that, whether tze 
Rule is recommendatory or mandatory, 
it should be observed by the Food Inspe=- 
tors concerned. We may add that tze 
decisions of the Courts holding that tze 
Rule is merely directory and if the quan- 
tity sent by the Food Inspector is sufi- 
cient for the purpose of analysis, tze 
report of the Public Analyst should net 
be thrown out merely on the ground af 
the breach of the Rule, are not meant fo 
give a charter or a licence to the Focd 
Inspectors for violating the Rule. They 
must remember that even directory Rul=s 
are meant to be observed and substaz- 
tially complied with. A Food Inspect=r 
committing a breach of the Rule may =e 
departmentally answerable to the high=r 
authorities. He should ‘therefore, always 
be cautious in complying with the Rules 
as far as possible and should not send a 
lesser quantity of sample than prescribed 
to the Public Analyst unless there be a 
sufficient reason for doing so. 


State of Kerala v. Alasserry Mohd, (Untwalia J.) 


[Prs. 6-9] S.C. 937 


7. In the eleventh edition of the well- 
known treatise, Maxwell on Interpreta- 
tion of Statues, are to be found at page 
362 onwards certain guidelines laid down 
for determining whether a particular 
Statute or Statutory Rule is imperative 
‘or directory. ‘Where, indeed, the whole 
aim and object of the legislature would 
be plainly defeated if the command to 
de the thing in a particular manner did 
not imply a prohibition to do it in any 
other manner, no doubt can be enter- 
tained as to the intention”; that is to say, 
such a requirement would be imperative. 
At page 364 it is stated:— “The general 
rule is, that an absolute enactment must 
be obeyed or fulfilled exactly, but it is 
sufficient if a directory enactment be 
obeyed or fulfilled substantially.” 


8 A few principles may now be 
extracted with advantage from the 
seventh edition of Craies on Statute law: 

Page 62: When a statute is- passed for 
the -purpose enabling something -to be 
done, and prescribes the formalities 
which are to attend its performance, 
those prescribed formalities which are 
essential to. the validity of the thing 
when done are called imperative or 
absolute; but those which are no essen- 
tial, and may be disregarded without 
invalidating the thing . to be done, are 
called directory.” 


Page 262: “It is the duty of courts of 
justice to try to get at the real intention 
of the legislature by carefully attending 
te the whole scope of the statute to be 
construed od eeventacceceee vesessvesoosoosseron 
that in each case you must ‘look 
to the subject-matter, consider the im- 
portance of the provision and the relation 
of that provision to the general object 
intended to be secured by the Act, and 
upon a review of the case in that aspect 
decide whether the enactment is what 
is called imperative or only directory.” 


9. It is not mecessary to refer to the 
numerous decided cases on this point. 
Applying the salutary principles extracted 
above it would be noticed that the use 
of the word ‘shall’ in sub-section (3) of 
section 11 and in Rule 22 would, on its 
face, indicate that an imperative duty 
has been cast upon the Food Inspector 
to send a sample in accordance with. 
the prescribed Rules, But it is well- 
known that the mere use of the word 
‘shal? does not invariably lead to this 
result, The whole purpose and the con- 
text of the provision has to be kept in 
view for deciding the issue. The object 
of the Act is to obtain the conviction ofi 
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a person dealing in adulterated food. It 
was brought to our notice by counsel on 
either side that the |quantities of various 
samples of food to be sent to the public 
Analyst as fixed from time to time have 
varied. As observed 
case of State of Uttar Pradesh v. Kartar 
Singh (1964) 6 SCR 679: (AIR 1964 SC 
1135) the standards of food are fixed 
after consultation with the Committee 
constituted under section 3 of the Act. 
The quantities of samples are also fixed 
from time to time | by the Government 
presumably in consultation with the Com- 
mittee and on the basis of the Experts’ 
opinions. By and large, it appears, aS was 
stated before. us by the learned Attorney 
General with reference to the various 
tests and the quantities required there- 
for from the Manual of Methods of 
Tests and Analysis for: food, that general- 
ly the quantities fixed are more than 
double the quantity required for analysis 
by the Public Analyst. As, for example, 
the total quantity) required for ‘the 
various tests of Ghee is approximately 
55 gms, But the quantity prescribed in 
Rule 22 is 150 gms, |The purpose of pre- 
scribing more than double the quantity 
required for analysis is that a food Ins- 
pector while taking a sample of food for 
analysis in accordance with section’ 11 is 
not aware at the threshold whether the 
person from whom the sample has been 
taken would decline ito accept one of the 
three parts. It is to, guard against such 
an eventuality that the quantity pre- 
scribed is more than. double because if 
the person declines to accept one part of 
the sample, then, as mentioned in sub- 
section (2), the Food Inspector has to 
send an intimation to the Public Analyst 
of such refusal and [thereupon the latter 
has to ‘divide the 1/8rd part sent to him 
into two parts. The half of the one-third 
is retained for further tests, if necessary, 
or for. production in case legal proceed- 
ings are taken. It |would thus be seen 
that the whole object of section 11 and 
Rule 22 is to find out by-a correct ana- 
lysis, subject to further verifications and 
tests by the Director of the Central La~ 
boratory or otherwise, as to whether the 
sample of food is adulterated or not, If 
the quantity sent to the Public Analyst, 
leven though it is less than that prescrib- 
ed, is sufficient and enables the Public 
Analyst to make a correct analysis, then 
merely because the) quantity sent was 
not in strict compliance with the Rule 
will not result in the nullification ‘of the 


report and obliterate its evidentiary 


| 











iby this Court in the 
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value, If the quantity sent is less, it is 
for the Public Analyst to see whether 
it is sufficient for his analysis or 
not. If, he finds it insufficient, there 
is an end of the matter. If how- 
ever, he finds it sufficient, but due 
to one reason or the other, either because 
of further tests or otherwise, it is shown 
that the report of the 
based. upon the short quantity sent to 
him is not trustworthy or beyond doubt, 
the case may fail. In other words, if the 
object is frustrated by the sending of the 
short quantity by the food Inspector to 
the Public Analyst, it is obvious, that the 
case may end in acquittal. But if the 
object is not frustrated and is squarely 
and justifiably achieved without any 
shadow of doubt, then it will endanger 





public health to acquit of- 
fenders on technical grounds which 
have no substance, To quote the 


words of Sir George Rankin, C. J. from 
the decision of the Calcutta High Court 
in Chandra Nath v. Nabadwip Chandra 
AIR 1931 Cal 476 at p. 478, it would “be 
merely piling unreason upon techni~ 
cality .........”". In our considered judg- 
ment the Rule is directory and not man- 
datory. But we- must hasten to reiterate 
what we have said above that, even so, 
Food Inspectors should take care to see 
that they comply with the Rule as far 
as possible. i : 

10. We may also advert to one more 
aspect of the wording of the Rule to find 
out whether it is directory or mandatory 
and that is the use of the word ‘approxi- 
mate’ in the second column of the list. 
The use of this term does indicate the 


directory nature of the Rule but does not]: 


necessarily militate against the view that 
the Rule is mandatory. ‘The expression 
‘approximate quantity’ is meant to convey 
that the quantity to be supplied must 
be in the close vicinity of the quantity 
specified. So long it is so there is mo in- 
fraction of the Rule at all. But the ques- 
tion of non-compliance with the Rule 
comes in when the quantity supplied is 
mot in close vicinity of the quantity 
specified and is appreciably below, it. 
Even so, if the quantity supplied is suffi- 
cient and enables the Public Analyst to 
do his duty of making a correct analysis, 
it should be inferred that the Rule has 


been substantially complied with, as the) 


purpose of the Rule has been achieved. 


11. In Pamanani’s case (AIR 1975 SC 
189) (supra) the Court seems to hava 
been overwhelmed by a sense of injus- 
tice when the High Court, which had 


Public Analyst) 


r 
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acquitted the manufacturer, convicted 
appellant, a grocer, although facts of t=e 
case did indicate that the real culprit 
jwas the manufacturer. Technically, tze 
grocer could not succeed in getting prs- 
itection under section 19 (2) (a) of tze 
Act. It is in this background, we are ia- 
clined to think that the Court’s sense of 
justice weighed heavily in favour of the 
grocer and prompted it to say “that nom- 
‘compliance: with the quantity to be sup- 


plied caused not only  infractizn 
of the provisions but also ib- 
justice.” How did it cause i- 


justice? There is no elaboration in the 
judgment. There is no indication of the 
basis for saying — “The quantities men- 
tioned are required for correct analysi=.” 
A lesser quantity also could enable the 
Analyst to make a correct analysis. That 
being so, the inference, from the to 
premises stated above, that “shortage in 
quantity for analysis is not permitted by 
the statute”, if we may say so with great 
respect, is not a correct statement of fhe 
law. We may, in passing, note that the 
Rules have mow been.amended and Rule 
22B has been added in 1977, which rezis 
as follows:— 


“22B Quantity of. sample sent to 5e 
considered as sufficient: Notwithstanding 
anything contained in Rule 22, the quaa- 
tity of sample sent for analysis shall 5e 
considered as sufficient unless the pul ic 
‘analyst or the Director reportis to the 
contrary.” 

In our opinion, the new ; Rule has pean 
added for the purpose of clarifying tae 
law and not by way of amending it. The 
Taw as we have enunciated, it, was 50 
even: without Rule 22B and it is stated 
here- to place it beyond any debate Dr 
doubt. 

12. We may ‘usefully refer to a recent 
decision dated July 6, 1976 of the Sup- 
reme Court of the . Uniteq States of 
America in the cases of W. T. Stone, 





Warden, Petitioner, 74-1055 v. Licvd 
Charles Powell and Charles L. Wolff, 


Jr., Warden, Petitioner, 74-1222 v. David 
L. Rice, (1976) USSC Bulletin Vol. 2, 
B 4849 wherein the majority of “he 
Court made a conspicuous departure fram 
its previous decision of about half a 
century In the application of the ex- 
clusionary Rule or evidence. The pœ- 
secution relied upon evidence obtained Sy 
searches and seizures which were szid 
to be unconstitutional and unlawfal. 
The issue was of considerable . impr- 
tance in the administration of crimimal 
fustice, Mr. Justice Powell in Bis 
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leading majority judgment 
from the earlier view ‘said:— 

“Upon examination, we conclude, in 
light of the nature and purpose of the 
fourth Amendment exclusionary rule, 
that this view is unjustified. We hold, 
therefore, that where the State has pro- 
vided an opportunity for full and fair 
litigation of a fourth Amendment claim, 
the Constitution does mot require that a 
State prisoner be granted federal habeas 
corpus relief on the ground that evi- 
dence obtained in an unconstitutional 
search or seizure was introduced at his 
trial.” ; 

A very wholesome principle was 
adverted to by the Journed Judge when 
he said:— 


"Application of the rule thus deflects 
the truth-finding process and often frees 
the guilty. The disparity in particular 
cases between the error committed by 
the police officer and the windfall afford- 
ed a guilty defendant by application of 
the rule is contrary to the idea of pro- 
portionality that is essential to the con- 
cept of justice, Thus,..although ‘the rule 
is thought to. deter unlawful police acti- 
vity in part through the nurturing of 
respect for fourth Amendment values. if 
applied indiscriminately it may well have 
the opposite effect of generating disrespect 
for the law and administration of jus- 
tice.” : 


Chief Justice Bune in hīs concurring 
opinion said: 

“To- vindicate the continued existence 
of this judge-made rule, it is incumbent 
upon those who seek its retention — and 
surely its extension—to demonstrate that 
it serves its declared deterrent purpose 
and to show that the results outweigh 
the rule’s heavy costs to rational enforce- 
ment of the criminal law. See, e. g., Kil- 
lough v. United States. 315 F; 2d 241 
(1962). The burden rightly rests upon 
those who ask ‘society to ignore trust- 
worthy evidence of guilts, at the expense 
of setting obviously guilty criminals 
free to ply their trade.” 


13. We may now briefly deal with 
some of the submissions made on behalf 
of the respondents in support of the 
decision of this Court in Pamanani’s 
case (AIR 1975 SC 189). It was argued 
with reference to Methods in Food Ana- 
lysis, second edition by Maynard A. 
Joslyn, that the sample must be a repre- 
sentative sample. It is with that view 
that the quantity was prescribed in Rule 
22 and should not be permitted. to be 
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tampered with in any manner. We are 
not impressed by this argument at all 
A representative sample has got a diffe- 
rent connotation, meaning and purpose 
in commercial transactions, If, for in- 
stance, an average |price is to be fixed 
for a huge quantity! of, say, wheat lying 
in bulk in different storages, then sam- 
ples must be taken from all the storages 
to make them a representative sample 
of the entire quanti y for the fixation of 
the average price. Taking sample from 
one storage will not be sufficient. In our 
statute the ingredient of the offence is, 
as mentioned in the 7th section of the 
Act, manufacturing for sale, storing. 
selling or distributing any adulterated 
food. If the food sold to the Inspector is 
proved to be adulterated, it is immaterial 
jwhether the sample purchased by him 
lis a representative sample or not of the 
entire stock in possession of the person. 
|A person who stores, or sells such sample 
is liable to be punished under section 16 
(1) (a) (i) of the Act. 


14. Reliance was placed upon the 
case of Dwerryhouses v. United Co-ope-~- 
rative Dairies, Ltd. |(1962) 1 All ER 936. 
The question for consideration in that 
case was the scope and ambit of certain 
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sections of the Food 


and Drugs Act, 1955. 


The justices had come to the conclusion 


on the facts of the 
under the Act had 


ease that no sample 
been procured and 


decided that section! 108 did not prevent 
their hearing the case and that the sup- 
plier was entitled [to the defence laid 
down by section 94 (4) of the Act. On a 
case stated by Justices for the County 
of Chester Lord Parker, C, J. said at 
page 941:— 


“I think that they were wrong in 
holding. that the respondent was entitled 
to the statutory defence laid down in 
S. 94 (4) of the Act. That defence is only 
open in respect of a sample of milk 
taken. I cannot think that one can give 

- a sample of milk any | other meaning than 
a sample of milk procured under the Act, 
which are the words used in section 108 
(1) (a) (i). Indeed, | sub-s. (4) of S. 94 
appears in a section which is dealing 
particularly with the sampling of milk, 
and subsequent proceedings, and I am 
quite satisfied. therefore, that if, as I 
think, no sample was procured under the 
Act. sub-s. (4) does! not come into opera- 
tion.” i 


On a consideration of the various rele- 
vant provisions of the English Statute 
for the application of section 108 (1) and 
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section 94 (4) it was found necessary 
that the sample should have been pro- 
cured under the said Act. Since it was 
not so, both the said provisions were 
held to be inapplicable. In the context of 
our Statute the decision is of no help to 
the respondents. 


15. Reliance was also placed upon the 
case of Skeate v. Moore (1971) 3 All ER 
1206. In that case the report of the Pub- 
lic Analyst showed that the aggregate of 
meat in the two pies represented a.smal- 
ler percentage of meat than was required 
to be contained in one meat pie under 
the Meat Pie and Sausage Roll Regula- 
tions, 1967: He did not find separately the 
meat content of each of the two pies sent 
to him. Under Regulation 5, a meat con- 
tent of each pie was necessary to be 
found out. The proceeding had to be in res- 
pect of an article of substance sampled.” 
They were found to relate to part only 
of the sample taken. And in that view of 
the matter the conviction was quashed. 


In our opinion. the language of 
the 1955 Act and the Regula- 
tions framed thereunder being quite 


dissmilar to our Statute and the Rules, 
the decision aforesaid cannot be pressed 
into service in favour of the respondents. 


16. On a careful consideration of the 
matter, we have come to the conclusion, 
and we say so with very great respect, 
that Pamanani’s case (AIR 1975 SC 189) 
on the point at issue before us was not 
correctly decided. And this would have. 
necessitated our passing of various con- 
sequential orders in these cases. 


17. In some cases High Court refused 
special leave against orders of acquit- 
tal; in others some other grounds, of at- 
tack on the order ef conviction were 
available but were neither gone into mor 
decided by the High Court; in some 
others the High Court following the deci- 
sion of this Court in Pamanani’s case (AIR 
1975 SC 189) recorded orders of acquit- 
tal. We also found that, in some cases, 
the adulteration was of a minor and 
technical character, although in some i 
was of, rather, serious nature too. In 
some cases, decisions were given on the 
footing that chillies powder is condiment 
and not spice —- a matter which we are 
not deciding. But taking the totality of 
the facts and circumstances of each case 
and specially the fact that Pamanani’s 
case has held the field for about three 
years by now, we did not feel that jus- 
tice required that we should interfere 
with the orders of acquittal in all these 
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cases and send ‘some cases back to the 
High Court while deciding others our- 
selves by recording orders of conviction 
Rule 22B clarifying the law has also bees 
introduced as late as December, 197 
although Pamanani’s case was decided 
in December, 1974. We were informed = 
the Bar, and so far we are aware, right" 
too, that for non-compliance with tke 
requirements of Rule 22, many cases in 
different States had ended in acquittal. 
Decisions in many of them became final 
and only a few could be brought to ths 
Court. Each one of the Food Inspecto3 
concerned had failed in discharge 
ing his duty strictly in accordanc2 
with the requirements of the law, an3, 
in such a situation, after great harass- 
ment, long delay, and expenses whic 
the respondents had te incur, they shoud 
not be punished by this Court. 


18. In the three Kerala cases Ms. 
S. V. Gupte appearing with Mr. K. F. 
Nambiar and Mr, Sudhakaran stawid 
before us that tae State was interested 
more in the correct enunciation of th 


law than in seeing that the respondenis . 


in these appeals are convicted. They 
were not anxious to prosecute these maè 
ters to obtain ultimate conviction of th= 
respondents, A large number of the other 
appeals are by the Municipal Corporaticn 
of Delhi for whom the Attorney Generel 
appeared assisted by Mr. B. P. Mahesk- 
wari, Although a categorical stand was 
not taken on behalf of the appellants «a 
these appeals as the one taken in the 
Kerala cases, eventually, the learned 
Attorney General did not seriously object 
to the course indicated by us. In the 
few Bombay appeals M/s. V. S. Desi 
and M. N. Shroff showed their anxie-y 
for obtaining ultimate convictions of the 
offenders, but we do not find sufficiext 
reason for passing a different kind zf 
order in the Bombay appeals. In simil=r 
situations in the case of State of Bih= 
v. Hiralal Kejriwal (1960) 1 SC 72€: 
(AIR 1960 SC 47) this Court refused to 
exercise its discretionary jurisdictien 
under Article 136 of the Constitution amd 
did not order the continuance of. tbe 
criminal proceeding any further. In Foead 
Inspector, Calicut Corporation v. Cher=- 
kattil Gopalan 1971 Supp SCR 721 :(AR 
1971 SC 1725) this Court said at page 7=0 
of 1971 Supp SCR) : (at p. 1730 of AIR 
C):— 


“But in view of the fact that tie 
appellant has argued the appeal only =s 
a test case and does not challenge tke 
acquittal of the respondents, we merety 
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set aside the order and judgment of the 
High Court. But we may make it clear 
that apart from holding the respondents 
technically guilty, we are not setting 
aside the order of acquittal passed in 
their favour.” i 

19.. For the reasons stated above, we 
dispose of these appeals by merely laying 
down the correct proposition of law but 


do nọt make any consequential 
orders setting aside the acquittal 
cf any of the respondents or 


aira back the cases to the Courts 
below or convicting any of them by an 
crder of this Court. 


Order accordingly. 


AIR 1978 SUPREME COURT 941 
(From: Bombay)“ 
N. L. UNTWALIA AND 
P. S. KAILASAM, JJ. 
Yeshwantrao Laxmanrao Ghatge and 
another, Appellants v. Baburao Bala 
Yadav (dead) by LR’s, Respondents. 
ore Appeal No. 968 of 1968, D/- 9-2- 


(A) Bombay Public Trusts Act (29 of 
1950), S. 52-A — Extinguishment of 
right of trust to property before 
coming into force of S. 52-A — Impact 
of S. 52-A on such right. 


Section 52-A had, by mo stretch of 
imagination, the effect of reviving an ex- 
tinguished and lost claim and giving life 
to a dead horse. If the claim was not 
barred and the right to the property was 
not extinguished when S. 52-A came into 
force, then a suit instituted thereafter 
could not be defeated under any of the 
Articles of the Limitation Act of 1908 or 
even of the new Limitation Act of 1963. 
True, in express terms S. 52-A overrides 
the provisions of the Limitation Act 
including the provision in S. 28 of the 
Limitation Act, 1908. But then the over- 
riding effect of S. 52-A- will have its play 
and operation. only if, by the time it 
came into force, S. 28 had not extin- 
guished the right to the property in 
question. (Case law discussed), (Para 6) 


(B) Bombay Public Trusts Act (29 of 
1950), S. 52-A — Sale of property once 
belonging. to trust in 1947 — Vendor ac- 
quiring right to property long before 


*(Appeal No. 86 of 1966 in F. A. No, 102 
of 1963, D/- 21-7-1966 (Bom)). 
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1947 by adverse possession. — Property 
not even shown as trust property, when 
trust was declared; a Public Trust — Suit 
by Trust to recover it, is not maintain- 


able. (Para 10) 
Cases Referred: | Chronological Paras 
AIR 1970 Bom 412 Ho 8 
AIR 1968 Madh Pra 81 = | 
AIR 1943 Pat 289 6 
AIR 1934 PC 77 — 7 

Mr. R. B. Datar and Miss Farhat 
Qadiri, Advocates,| for Appellant; Mr. 


A. G. Ratnaparkhi, Advocate (for Nos. 
1 (a) to`i (c), .5,'6 (a) to 6 (g); M/s. 
Sharad Manohar and Randhir: Jain, Ad- 
- vocates: (for Nos. 2-3) and Mr. K. L. Hathi, 
and Mr. M. N. Shroff, Advocates (for* 
No. 7), for Respondents. 


N. L. UNTWALIA, J.: — This is a 
plaintiffs’ appeal by special leave. The 
trial Court dismissed the suit and the 
Bombay High Court maintained the dis- 
missal in appeal by the plaintiffs. 


2. The facts are a: bit complicated. 
For the disposal of the: present appeal, 
only a few of them need be stated in a 
narrow compass. One Ambabai, wife of 
Chintamanrao Ghatge purchased lanés 
mentioned at items 1A to 1E in the plaint 
on the 3rd of December, 1896 in the 
name of the deity, Shri Vitthal Rakhu- 
mai Dev. Lands at 1F, 1G and 1H were 
endowed by Ambabai to the deity by a 
deed of endowment executed in January 
or February, 1905.; Under this deed of 
endowment,. one | Pandurang Babaji 
Pawar was appointed the Vahivatdar 
(Manager) and one Bala Appa Yadava was 
appointed as a servant of the deity. On 
the ist of June, 1905. however, Ambabai 
executed a sale-deed in respect of all the 
suit properties except property 1E in 
favour of Pandurang and Bala. On the 
23rd of June, 1907 Ambabai executed a 
second Will and in that also. she reite- 
rated that Pandurang was being appoint- 
ed as Vahivatdar and Bala a servant of 
the deity. Ambabail died on the 12th of 
March, 1910. After iher death Pandurang 
and Bala partitioned the properties pur- 
chased by them by the sale-deed dated 
1-6-1905. Pandurang got property at 1C 
and the rest went jito Bala. Pandurang 
died on the 13th| of February, 1911. 
Thereafter his widow Radhabai sold the 
property at IC to one Chinto Deshpande. 
Chinto sold” it to original’ defendant 
No. 2. Property at 1E came in posses- 
sion of the original plaintiffs — Plaintiff 
No. 1 being Yashwantrao Laxmanrao. He 
claimed to be a Manager and hereditary 








Yeshwantrao -v.. Baburao (Untwalia J.) 


A. I R. 


trustee of the deity.. Original plaintiff 
No. 2 who died during the pendency of 
the suit and on whose death his legal 
representative was substituted claimed 
to be the hereditary Pujari of the deity. 
Property at 1E had come in possession of 
the plaintiffs long time back and plaintiff 
No. 1 treated the said property as his 
own. There were several other transfers 
inter se between the defendants and ulii- 
mately in one form’ or the other defen- 
dants 1 to 6 came to hold one kind of 
interest or the other in the various suit. 
properties. -The plaintiffs instituted the © 
suit in the year. 1961 with the permis- 
sion of the Charity Commissioner, Maha- 
rashtra, defendant No: 7. The suit was 
instituted under Ss. 50 and. 51 of the 
Bombay Public Trusts Act, 1950 — here- 
inafter called the Act, to recover posses- 
sion of the suit properties from defen- 
dants 1 to 6. Property at 1E have been 
sold by plaintiff No. 1 on the 17th of 
September, 1947 to original defendants 


Nos. 2. and 3. The sales made im the 
year 1905 as also in the year.1947 were 


attacked as being void -and not binding 
on the deity. Although specifically the 


‘deity was not impleaded as a plaintiff in 


the suit, as observed by. the District 
Judge, . Satara who tried the suit’ in the 
first instance, to all intents and purposes 
the suit was by the deity and the two 
plaintiffs. Defendants contested the suit 
on several grounds. Several issues were 
framed amd tried by the learned District 
Judge. He held that the properties in 
suit were bequeathed by Ambabai to the 
deity. The sale-deed dated 1-6-1905 was 
obtained by tndue influence. It was with- 
out legal necessity and .was not for the 
benefit of the Devasthan. It was, there- 
fore, held to be not binding on the 
Devasthan. The purchaser’s ‘possession 
over the land sold was, therefore, held 
to be void and adverse. Same were the 
findings of the trial Court in respect of 
the property at 1E. The suit was, how- 
ever, dismissed on the ground that it was 
barred by limitation. 


.3. On ‘appeal by the plaintiffs, only 
limited submissions were made by them 
in the High Court. The finding of the 
trial Court that the: respective purchasers 
were in adverse possession of the pro- 
perties‘at 14 to 1D and iF to 1H was not 
attacked. The finding ‘of the trial Court, 
however, in respect of property at 1E 
was assailed but without success.. The 
High Court dismissed the appeal. 

4, Mr. R. B. Datar, learned counsel 
for the appellants put in great industry 
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in arguing this appeal and took us to the 
various facts and facets of the case 
Having appreciated them all, the points 
which ultimately crystallized in argu< 
ment are the following :— 

(1) Section 52-A was introduced in the 
Act by Bombay Act 23 of 1955 and in 
view of the said provision of law, thera 
was no limitation for recovery of the 
properties of a Public Trust in accord- 
ance with the Act. 

(2) A suit for the recovery of the 
properties was not barred in the yea? 
1955 when S. 52-A came into force. 


(3) That in any view of the matter, 
claim regarding 1E of the property wa: 
obviously not barred in the year 1953 
and could not be held to be so in th: 
suit instituted in the year 1961 aftes 
coming into force of S. 52-A. i 
Learned counsel for the respondent: 
combated all the submissions made oS 
behalf of the appellants. ae 


5. In our judgment, there is no su 
stance in any of the points urged on be- 
half of the appellants. The possession oí 
the purchasers was adverse in respect af 
all the properties at 1A to 1D and 1F t= 
1H from the very beginning. By such ac 
verse possession those who had come i 
possession of these properties had ac- 
quired an indefeasible title under th= 
Indian Limitation Act, 1908. It is nct 
necessary to decide in this case as t 
which of the Articles in the First Sche~ 
dule of the said Limitation Act applie= 
to this case. Whether it was Arts. 13+ 
134-A, 134-B, 142 or 144 the claim ha= 
become barred long, long before the year 
1955. The effect of S. 28 of the Limitatioz 
Act was that right to the property wes 
extinguished resulting in conferment c 
a title by adverse possession on the per~ 
sons in possession of the concerned pre- 
perties. It is well-known that the effec: 
of S. 28 of the Limitation Act is not only 
to bar the remedy but also extinguis- 
the right. The right to the property it- 
self was dead and gone, It could not ba 
revived by a provision like the one con 
tained in S. 52-A of the Act. 


6. Section 52-A reads as follows: 

“Notwithstanding anything contained 
in the Indian Limitation Act, 1908, mo 
suit against an assignee for valuable con 
sideration of any immovable property œŒ 
the Public Trust which has been regis- 
tered or is deemed to have been regis- 
tered under this Act for the purpose œŒ 
following in his hands. such property ct 
the proceeds thereof. or for .an accours 
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of such property or proceeds, shall be 
barred by any length of time,” 


It is a well established proposition of law 
that the law of limitation fixing a period 
of limitation for the initiation of any suit 
or proceeding is a procedural law and 
not a substantive one. Section 52-A had, 
by no stretch of imagination, the effect 
of reviving an. extinguished and lost 
claim and giving life to a dead horse, 
If the claim was not barred and the 
right to the property was not extin- 
guished when S. 52-A came into force, 
then a suit instituted thereafter could 
not be defeated under any of the Arti- 
cles of the -Limitation Act of 1908 or 
even of the new. Limitation Act of 1963. 
In express terms it overrides the provi- 
sions of the Limitation Act including the 
provision in S. 28 of the Limitation Act, 
1908. But then the overriding effect of 
S. 52-A will have its play and operation, 
only if, by the time it came into force, 
S. 28 had not extinguished the right. to 
the property in question. Otherwise not. 
In Mahanti Biseshwar Dass v. Sashinath 
Jhan, AIR 1943 Pat 289 a Bench of the 
Patna High Court pointed out that where 
the right of the plaintiff had become 
barred by limitation before the amending 
Act of 1929 was passed the mere’ insti- 
tution of the suit after 1929 cannot have 
the effect of reviving that right. By the 
Amending Act of 1929 in S. 10 of the 
Limitation Act it was provided that no 
suit instituted against a person in whom 
property had become vested in trust for 
any specific purpose or against his legal 
representatives or assigns for the pur- 
poses mentioned in the section would 
be barred by any length of time, From 
the category of assigns, assigns for valu- 
able consideration were. left out. The 
question before the Patna High Court in 
the case referred to above was whether 
the amendment brought about in the 
year 1929 could revive a right which was 
extinguished, dead and gone prior to 
1929. In that connection the answer given 
was in the negative. The view so 
expressed..in the Patna decision is 


perfectly sound and correct, and 
no decision to- the contrary was 
brought to our notice. Under Sec- 


tion 52-A -of ‘the Bombay Act even 
assignees for valuable consideration 
have been roped in to save the suit from 
the bar of any period of limitation, But 
then on an application of the principle ~ 
referred to above it is plain that S. 52-A 
could not have the-effect of reviving an 
extinguished right. 
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7. In Mt. Allah Rakhi v. Shah 
Mohammad Abdur Rahim, (AIR 1934 
PC 77) Sir Lord Lancelot Sanderson 
delivering the judgment on behalf of the 
Board ruled that in regard to a suit 
brought on 29th January, 1926 “the ques- 
tion whether it was then barred by limi- 
tation must depend upon the law of limi- 
tation which was applicable to the suit 
at that time.” The provisions of the 
Amendment Act of 1929 which had come 
into force on the Ist of January, 1929 
were held to be inapplicable. Of course, 
- even in the light of the old section it was 
held that the suit was not barred ky 
limitation ‘and the decree of the High 
Court was affirmed. Krishnan, J. in the 
case of Balram Chunnilal v.’ Durgalal 
Shivnarain, AIR 1968 Madh Pra 81 ex- 
pressed a view identical to the one ex- 
pressed by the Patna High Court (vide 
end of para 36 page 86 col. 1), 


8. Mr. Datar placed reliance upon the 
decision of the Bombay High Court in 
Dev Chavata v. Ganesh Mahadeo Desh- 
pande, AIR 1970 Bom 412 in order 
to take advantage of Section 52-A of 
the Act. The ratio of the case has to ke 
appreciated in the background of- the 
facts found therein. The principles of law 
as enunciated cannot be fully and square- 
ly applied. But yet the decision, if we 
may say so with respect, is correct. This 
would be ‘on the footing that the deci- 
sion given by the Assistant Charity Com- 
missioner under S, 79 read with S. 80 of 
the Act was conclusive and final. He had 
exclusive jurisdiction to decide the ques- 
tion as to whether the suit land belong- 
ed to the trust. He had so decided it on 
November 5, 1954. The suit was filed on 
July 21, 1955. In that view, the High 
Court was right in holding that a suit 
filed under S. 50 of the Act was not bar- 
red under S. 52-A because the decision 
of the Assistant Charity Commissioner 
given in 1954 had declared the property 
to be a trust property and which decision 
was final, . 


9. For the reasons stated above, it is 
clear that the appellants could not take 
advantage of S. 52-A of the Act im res- 
pect of the properties at 1A and 1D and 
1F to 1G. Argument put forward by 
Mr. Datar to show that the claim was 
not barred in the year 1955 when Sec- 
tion 52-A came into force was absolutely 
devoid of any substance. It was against 
the stand taken in the High Court and 
does not merit any detailed discussion in 
our judgment, 


` 
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10. Coming to property at 1E now, we 
must confess at the outset that during 
the course of argument. at one time, we 
thought that this property having been 
sold in the year 1947 by plaintiff No. 1, 
the right to the property was not extin- 
guished under S. 28 of the Limitation 
Act in the year 1955. Therefore, although 
the suit was instituted in the year 1961. 
beyond 12 years of 1947, it would per- 
haps be saved under S. 52-A from the 
bar of limitation. But on a closer scru- 
tiny and on appreciation of the argument 
of the other side in the light of the 
finding recorded by the High Court, we 
did not feel persuaded to give relief to 
the appellants even in regard to pro- 
perty at 1E. The High Court has found 
that plaintiff No. 1 had acquired title to 
property 1E by adverse possession long 
before 1947. He dealt with this property 
as his own. Even when the trust was 
declared as a Public Trust by the Charity 
Commissioner in or about the year 1954, 
the property at 1E was not shown as a 
trust property. The sale, therefore, in the 
year 1947 by plaintiff No. 1 conveyed a 
good title to the purchaser. The lost right 
to this property long before 1947 could 
not be saved and revived in the year 
1955 or 1961 by S. 52-A of the Act. We, 
therefore, hold in agreement with the 
High Court that the suit was barred by 
ee in regard to this property, 

SO. 


11. In the result, we dismiss this ap- 
peal, but in the circumstances make -no 
order as to costs, 

Appeal dismissed, - 
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at KRISHNA IYER, J. :— The Supeo 
‘Court ` is ‘more than a Court. of „appeal, < 

&xercises “power only when ‘there ïs suz- 
reme need. it is not the fifth court zf 
‘appeal but the final court of the natiom. 
‘Therefore, even if legal flaws may be 
electronically detected, we cannot inter- 
fere sans.manifest injustice on substantial 
‘question, of public importance. By - :tk-s 
:token,. the petitioner has missed the bus. 
‘Dismissed. - 
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Appeal dismissed. 
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Andhra Pradesh General Sales T=x 
Act (1957),.S.-5 and Sch. I, Entry 66 5) 
‘~~ Parched rice and. puffed rice -are 
“rice” within the meaning of Entry 66 5) 


=~ If once taxed as paddy. cannot be ft=- . 


ther taxed under S. 5 (1). 1977. Tax LR 
2067 (Andh Pra), Reversed. 
> “Atukulu” (parched rice) . and “Mura- 
maralu” (puffed rice) are rice within tàe 
meaning of .Entry.66,.(b)- of Sch. I of. the 
A. P. General Sales Tax Act, 1957. 
sae (Para. ed) 
cH tax on “paddy ‘which was converted 
“into “Atukulu’ (parched. rice) -azd 
“Muramaralu” , (puffed. rice) had. eny 
been levied under item 8. of „the 2<d 
Schedule it cannot be contemplated. that 
a dealer must pay a tax again on the 
same item as - “rice” not covered 2y 
item: 66- (b), that is to say, as “rice” : fal- 
ling under item 66 (a). . It is. impossible 
fo accept = the view- that, if paddy Tas 
‘been taxed in the hands of the purcka- 
ser, who is a dealer, the same- individwal 
was made to pay tax on it again as.rcze 
falling within item. 66 (a) and- not as 
Price”: falling under item 66 (b) becawse 
such a view would run counter to the 
p provisíons of item 66 a en 
ee §) 


‘DvpViBus/ieiGDR KSD 
1978 S. C/60 VI G—9-A  ; 
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The- “ice” which obtained 


‘in thése appeals 
framed. as follows:— .. 
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It:may: be that an-‘item may be a 
‘once as raw material, and -after . it . 
manufactured . and ‘converted. into oe 
rately. taxable goods, taxed again as an- 
cther taxable item altogether. But, .in 


. such cases, the identity, of the goods sold 


would.. be deemed tobe: different even 
though the raw materials may. have been 
taxed already in a different form earlier. 
from paddy, 
already. taxed -under item 8 of’ the 2nd 
Schedule does not ‘ceasé-to bè- “rice” .fal- 
ling- “prima. facie’ under item 66, (b) ‘as 
tice on: which a tax was already ~ ‘paid 
when: it‘was in the form of paddy. Heat- 
ing or parching only: to make it -edible 
does not have that ‘éffect.“AIR 1953 “Hyd 
252; Distinguished; AIR”: 1961 SC +412, 
Rel. on; 1977 Tax. LR: 2067 (Andh Pra), 
Reversed, ey $ (Fara 8) 


Chronological | Paras 
"aaen 2 SCR 14 

_ 13, 15 
AIR i953 ‘Hyd 252 : 4 STC 387 O 10- 


S. C Manchanda, Sr. Advocate 
Pai B. Katta arts Stacey with. him), 
for Appellants; ` P. Parameshwara 
Rao, Sr Advousta. (Mi: T. V. S..Nara- 
simhachari, Advocate ` with him), for 
Respondents. 


` BEG; ë. Ti “The “question before: us 
by special leave was 


Cases: Referred : 
AIR 1961 SC 412°: 


“Whether ‘Atukulv’, 
‘Muramaralw’ (puffed 


(Parched.- rie) aad 
rice) are ‘rice’ 


-within the meaning . ‘of Entry 66° (b) of 


Sch: I fo the: ‘Andhra ‘Pradesh General 


Sales Tax Act, 19572; . ooa 


2. This ‘question’ .arose before ` ‘the 
Andhra Pradesh High Court in appeals 
from single Judgé - decisioris ` of the High 


‘Court, out of -provisions of Andhra Prà- 


desh ‘General - ‘Sales Tax Act, 1957 (here- 
inafter- referred to as “the Act’). — 


Section 5 (1) of the. Act provides : 

cH . Levy.of Tax. on Sales or Purcha- 
ses of Goods: (1) Every dealer. (other 
than ‘a’ casual trader and an agent ‘of a 
non-resident. dealer) ‘whose ° total turn- 
over for “a ‘year is tiot less than 
Rs. 25,000/- and every agent of a non- 


-resident dealer ‘whatever -bè his turnover 


for the year,*-shall pay: a tax for: éach 
year, at ‘the rate of four. paise on. eal 
rupee -of his turnover.” 


‘Section 5 (2) eniacts : 


“Notwithstanding anything ` contained 


in sub-s. (1) fhe’ tax under this Act shall 
be. levied” aa : ; ; 
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(a) in the case of the goods mentioned 
in the First Schedule, at the rates and 
‘only at the point of the sale specified as 
applicable thereof effected in the State 
‘by the dealer selling them, on his turn- 
over of sales in each year relating to 
such goods irrespective of the quantum 
of turnover, 


`. (b) in the case of the goods mentine 
.in the Second Schedule, at the rates and 
only at the point of the purchase speci- 
„fed as applicable thereto, effected in the 
‘State by the dealer purchasing them, on 
“his turnover of the purchase in each year 
relating to such goods irrespective of the 
‘quantum of turnover.” 
The First Schedule ‘to the Act dealing 
with matters provided by S, 5 (2) (a) 








contains the Entry 66 which runs as 
follows : 
‘ "Description Point Rate 
. of ot of 
goods, levy. tax 
' "66, Rice: (a) Rice At-the point of 6 paise in 
` nét covered by sale by the first the rupee 
{b} belew, wholesale dea- 
Yee ler in the Sta‘e 
effecting the 
sale, 


Frovided that a rebate of two paise in 
‘the rupee shall be allowed on the rice 
‘sold and consumed in the State in ac- 


cordance with such rules as may be 
` prescribed. 
(b) Rice obtained At the point of t Paise in 
` from paddy sale by the first the rupee” 
‘that has met wholesale dea- 
tar under the lerin the State 
_. Act. effecting the 


sale,” 
4, It seems that tax on paddy which 


Was converted into ‘Atukulu’ (parched 
ice) and ‘Muramaralu’ (puffed rice) had 


already been levied in the form in which: 


it comes to the market as a crop, The 
Division Bench of the High Court in the 
‘judgment under appeal before us stated: 


. ."It is common case that the paddy out 
of which these commodities have been 
„made in all the three cases has been sub- 
“tected to tax.” 
On this assumption, 
- before us is whether the parched rice 
. and the puffed rice are covered by 
item 66 (b) which reads: “rice obtained 
from paddy that has met tax under the 
Act.” ‘Paddy’ is defined in the dictionary 
“as'“rice in the husk". The question is: 
Does it cease to be even “rice” when it 
is converted into parched rice and 


the only question 
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question become available, 
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puffed rice? It is true that it is no 
longer. rice grain as it emerges from the 
husk. To make it edible as parched rice 
and puffed rice it has to go through fur- 
ther processes. These are only products 
obtained by converting rice grain into a 
different form of it by heating or’ parch- 
ing. If such rice is still rice; even if we 
confine the term “rice” to grain, is it by 
going through these processes of heating 
or parching converted into separate items 
for the purposes of Entry 66 in the First 
Schedule of the Act? 


5. We find that considerable argu- 
ment was advanced in the High Court 
on the question whether if parched rice 
and puffed rice are not covered at all by 
Entry. 66 of the First Schedule it would 
still be taxable. We find that the answer 
given by the High Court was that, in 


any case, such rice would be ‘taxable 
under S, 5, sub-s. (1) of the Act set out 
above. 


6. It was alke pointed out before us 
that paddy out of which the products in 
had already 
been taxed, as admitted by both sides, 
under item 8 of the 2nd Schedule which 
imposes a tax of 5 paise in the rupee on - 
paddy at the point of first purchase in 
the State. The entry also says: 

“Provided that a rebate of 2 paise ‘in 
the rupee shall be allowed on the paddy 
purchased and consumed in the -State ‘in 
accordance with such rules as may be 


“prescribed.” 


The 2nd Schedule is meant for goods in 
respect of which a single point tax is 
leviable under S., 5 (2) (b) of the Act. 
The difference betweén taxation under 
the First Schedule under ‘S, 5 (2) (a) 
and under the 2nd Schedule under S. 5 
(2) (b) appears to be that whereas the 
first is a tax at the point of sale the 
second is a tax at the point of purchase. 
The dealer’s turnover may include pur- 
chases as well as sales. Therefore, as is 
assumed in the instant case, the dealer 
had paid a tax at the time of purchase 
of rice under item 8 of the 2nd Schedule, 
when it was “paddy”, could it be con- 
templated that he must pay a tax again 
on the same item as “rice” not covered 
by item 66 (b), that is to say, as. “rice” 

falling under item 66 (a)? It is impossi- 
ble to accept the view that, if paddy has: 
been taxed in the hands of the purchaser, | 
who is a dealer, the same individual was; 
made to pay tax on it again as rice fal-; 


ling within item 66 (a) and not as “rice” 


{ 
i 
| 
| 
falling under item 66 (b) because such al 
view would run counter to the express 
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„provisions of item 66 (b). If what is taxed 
is ‘rice’, it would obviously fall urder 
item 66 (b) because it has already been 
‘ taxed in the form of paddy. It could eer- 
tainly not fall under item 66 (a) which 
is for “rice’’ not so taxed. To urge that 
it falls under item 66 (a) is to psonoeds 
that it is “rice”, 


7. We find that the High Court had 
come to the conclusion that parched rice 
‘and. puffed rice,.not being rice. at all, 
falling within either of the two parts of 
item 66 were taxable as separate knds 
of goods altogether. This meant-that al- 
though, the dealer had paid a tax of five 
paise per rupee on paddy as item = in 
Sch. 2, he will have to pay again a tax 
at the rate of 4 paise on every ropee 
of his turnover under S.5 (1) if his tal 
turnover was not less than Rs. 25,800/- 
per year. We do not think that the imen- 
tion of the legislature could be to tax 
under S. 5 (1) as well as under S. 5 (2) 
of the Act simultaneously. Section & (2) 
does not say that a “further” tax would 
be levied under S. 5 (2). It only <alks 
of levying “the.tax” in accordance with 
S. 5 (2) of the Act in cases falling with- 
in the ambit of the 2nd Schedule to 
which reference is made in S. 5 (© of 
the Act. We do not think that it is fair 
to so interpret a taxing statute az to 
impute an intention to the legislature to 
go on. taxing what is virtually the same 
product in different forms over and =ver 
again. Such a result would be confary 
.to basic axioms of taxation. Unless the 
-language of the taxing statute was =2so- 
lutely clear, it should not be given an 
obviously unfair interpretation agz=inst 
the assessee, ; 


8. It may be that an item may be 
taxed once as raw material, and, =fter 
it is manufactured and converted into 
separately taxable goods, taxed again as 
another taxable item altogether. Buf, in 
such cases, the identity of the goods sold 
-Iwould be deemed to be different even 
‘ithough the raw materials may have been 

taxed already in a different form eaclier. 
The question, therefore, before us is whe- 

ther “rice”, which obtained from peddy, 
already taxed under item 8 of the 2nd 

Schedule, ceases to be “rice” feling 

“prima facie” under item 66 (b) as rice 

on which a tax was already paid when 

it was in the form of paddy? Does zeat- 
ing or parching only to make it ecible 
have that effect ? 


. 9. It is clear that there is a disfinc- 
tion between “paddy”, as founc in 
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item 8- of the 2nd Schedule, and “rice”, 
as mentioned under item 66 of the First 
Schedule. Apparently, the removal of 
the husk makes this difference. It is true 
that the First Schedule, which contains 
as many as 136 items, includes a number 
of ‘separate fairly detailed entries. 
Entry 58 ig for bran or husk of “rice”, 
and Entry 59 is for “deoiled bran of 
rice”. It appears, therefore, that “rice in 
husk” is “paddy”. When it is removed 
from husk, the husk and rice become 
separately taxable. But, there are no 
separate entries for rice and rice reduc- 
ed into an edible form by heating or 
parching without any addition of ingre- 
dients or appreciable changes in chemi- 
cal composition, The term “rice” is wide 
enough to inelude rice in its various 
forms whether edible or unedible. Rice 
in the form of grain is not edible. Par- 
ched rice and puffed rice are edible, But, 


.the entry “rice” seems to us to cover 


both: forms of. rice. . At any rate, it is 
wide enough to cover them, 

10. The High Court had relied main- 
ly on a‘judgment of the Division Bench’ 
of the Hyderabad High Court in Kalyani 
& Co. v. Commr. of Sales Tax, 4 STC 
387 : (AIR 1953 Hyd 252), where it was 
held, inter alia (at p. 390) (of STC) : (at 
p. 253 of AIR) that: - 


“Rice in, all forms would mean all 
kinds or variety of rice or species ef 
rice, such as broken rice, kichidi rice, 
pichodi rice or rice flour, etc. In this` 
view of the matter we find no justifica- 
tion ‘in holding that “rice” in item No. I 
of the exempted articles in Sch. I of the 
Hyderabad General Sales Tax Act dealing 
with cereals should be ‘interpreted as 


meaning cooked rice or biryani or 
polao.” ; . 
But, in that very case, Jaganmohan 


Reddy, J., delivering the judgment of 
the Division Bench, had held in dealing 
with the term “bread”: 


“When the Legislaturé uses a term 
relating...... to a particular kind, such as 
‘double roti’.” : 
The judgment in Kalyani & Co’s case 
(supra} related to items in a different 
schedule of a different enactment. The 
only principle deducible from it is that 
the commonly accepted sense of a term 
should prevail in construing the descrip- 
tion of an article of food. While dealing 
with an:item meant for rice as a cereal, 


. the Court had accepted a’ more limited 


meaning of the term “rice” so as to ex- 
clude cooked rice in all its forms. Of 
course, the case before us is’ not a case 
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of rice cooked and prepared in the form 
.of .“pulao” or “biryani” or any other 
„type. of cooked rice which may .have 
undergone changes of character by. addi- 
„tions or chemical transformation which 
.may convert it into a food product with 
a substantially different identity. It was 
only converted from unedible grain into 
¿an edible form by parching or puffing 
through a henting process, 

11.. “Even if parched. rice and puffed 
rice could be looked upon as separate in 
commercial character from rice as grain 
offered for sale in-a market, yet, keeping 
in view the other matters mentioned 
above, it could not be presumed that. it 
-was intended to-.exclude from Entry 66 
“nice”, which at any-rate, had not so 
-changed ‘its identity as- not-to -be describ- 
able as: “rice” at all. ‘Muramaralu’ was 
afterall rice even though it .was puffed. 
‘Atukulu’ even though parched was still 
-called. rice. We must -also remember that 
the schedule which we have to interpret 
is in the English language where ‘the 
` serm rice. is still found in the rendering 
or description of ‘palalu’ as well as that 
of “Muramaralw’ in the English language. 
„And, in any case, if two interpretations 
of a provision are possible, we think that 
we ought to, in such.a case, apply the 
principle that the interpretation which 
favours the assessee should be preferred. 


12, It was possible for the Govern- 
‘ment to lay down a separate category 
for parched rice and puffed rice, but it 
has not done so. ` Section 40 of the Act 
‘lays down the power of the State Gov- 
-ernment to modify, to alter or to cancel 
vany item in the Schedule. It can also 
-notify, under S. 9 of the Act, exemptions 
and reductions of tax, In this connection 
it is’ worth’ remembering that both 
‘“palalu” and ““tmuramaralu’’ were, ‘pre- 
-viously exempted ‘completely from -tax 
under a notification of the State Govern- 
ment probably because they are largely 
consumed by the poorer. sections of, the 
public. But, the exemption had been 
withdrawn before the assessment years 
ünder.. consideration. If that be ‘so, it 
„could not. be „the intention to suddenly 
-put these items in. a category where they 
will become unusually or doubly taxed 
items, in substance.. We, therefore, think 
that, keeping in view the various provi- 
‘sions of the Act, together with the’ his- 
“tory of exemption of “palalu” and “mur- 
muralu” and its cancellation, it could not 
„be the intention of the State Government 
„suddenly. to make the incidence of. tax 


[Prs, 10-17] A, Venkateswarlt, v. Govt, of A, P. (Beg.C, J.) 


-may perhaps be best 


sequent inter-molecular 


“set aside the judgment of the High 


r ice), ‘and = ‘muramaralu’ 


A.LR. 


so heavy as it would be if the view of 
the High Court is allowed to stand. 


13, Keeping in view all the matters 
mentioned above, we think that we must 
give a broad enough interpretation to: the 
term “rice”, in accordance. with what 
~- deseribed as the 
“commonsense” rule of ; interpretation, 
laid down by this court in M/s. Tunga- 
bhadra Industties ‘Ltd; v. The Commer- 


‘cial Tax Officer, Kurnool, (1961) 2 SCR 14 


at p. 23 : (AIR 1961 SC 412 at `p. 417), - 

14, That was a case of taxation of 
groundnut oil, A question arose whe- 
ther dehydrogenated oil called. Vanaspati 
was still groundnut oil or a product of 
groundnut ‘oil, This Court held inter 
alia’ ‘(at p. 417 of ATR): 


“To be groundnut oil, two: condon 
had to be satisfied — it must be. from 
groundnut .and it. must. be “oil”. That the 
hydrogenated oil sold by, the -appellants 
was out..of groundnut not being in dis- 
pute, the only, point- is whether. it. conti- 
nues to. be oil. even after hydrogenation. 
Oil is a chemical compound of glycèride 
with fatty acids, or rather a-glyceride 
of a mixture. of fatty acids — principally 
oleic, linoleic, stearic- and palmitic, the 
proportion of the particular fat varying 
in the case of the oil from different oil- 
seeds and it remains a glyceride of fatty 
acids even. after the hardening process, 
though the relative proportion of the dif- 
ferent types of. fatty .acids undergoes -a 
slight change. In its .essential mature 
therefore no change has occurred and it 
remains an oil — a glyceride .of fatty 
acids..— that _it was when it issued. out 
of the- press”, . 


15. In Tungabhadra Tadusies’ ease 
(AIR 1961 SC 412) (supra) this Court 
rejected the argument, based on an 
analysis of chemical changes produced 
by the absorption | of hydrogen atoms in 
the process of hardening and on the’ con- 
changes in the 
oil. It said (at p. 417): 


. “But. neither mere absorption of, other 
matter nor.inter-molecular changes neres- 
sarily affect the identity of a substance 
as ordinarily understood”, 


16.. We think that, on-a sarity of 
reasoning the term “rice” as ordinarily 
understood ` in English language would 
include both parched- and puffed rice. 

_ 17, For the reasons given above, we 
Court 
the question framed 

‘Atukulw’ (parched 
(puffed _tice). are 


and we answer 
above as . follows: 
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rice withiri- the meaning of entry 36 {b)” 
of Schedule I- of thè Andhra Prad=sh- 
General Sales Tax Act, 1957. Parties will 
bear their own costs. 


Appeal allowed. ` 


` AIR 1978 SUPREME ‘COURT 949 
yo? (From: Allahabad)* | 


V. R. KRISHNA IYER AND’ 
‘JASWANT SINGH JJ. 


Civil Appeal No. 1276 of 1975.. ` 
‘Abdul Rehman and others, Appellents” 

v.. The State Transport : Appellate Triau- . 
nal and others, Respondents. - : ; 

ae with 

Spl. Leave Pein. Dia No. 
1976. ~ - . : 


Rahim ` Uddin, Petitioner’ ‘v.' Reégicnal® 
Trarisport Authority’ and. others, Respon- 
dents.” ais i 

Civil Appeal’ No. 1276 of. 1975 and Spl. 
Leave .Petn. oe No.. 1852 of 1976 De 
8-3-1978. . 


‘Motor Vehicles’ Act (44 of 1939). s 47 
— Grant of permit in public interest — 
loterfererice in exercise of ‘jurisdiction 
under Art, 226 or Art.-136 of the Corsti-: 
tution'-— Nature ‘of jurisdiction of High 
Court. Sp. A. No, 208. of 1973, Di- 21-8- 
1975 (All), Reversed.” ` 


Section 47 of the Motor Vehicles Act. 
emphasises: the interest of .the traveBing 
public as the dominant consideration in. 
the grant or permits and .no order in, 
exercise. of powers. under Article 228 or. 
Article: 136. of the. Constitution will ‘cardi; 
narily be- passed, if the public is likely, to. 
suffer.. .It will be ritualistic to _ direct 
second consideration ‘of. the need to in- 
crease the number of permits for the 
route which is now an, inter-regi mal 
route.. _ (Para 5) 

-The High Court onder Article. 223 of. 
the Constitution should’ be, -reluctar- to- 
interfere with or .disturb the decision of 
specially constituted authorities . or- tri- 
bunals .under the Act especially when 
the Legislature has entrusted the task 
of granting or. renewing the stage car- 


1852 -of 


riage permits to the aforesaid authorities , 


or tribunals which are expected to be 
tully conversant with. the procedure. and 
practice and the. relevant matters which ` 
should .engage their, attention under the 


*(Spl.. Appeals Nos. 208 of 1973 and 216 
1973, D/- 27-8-1975 and ‘D/- 3-9-1975 
respectively. (AID). 
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provisions contained in the Act. In deal- 
ing with applications fof writs of certio- ' 
rari under Article 226 of the Constitution “ 
the High Court does: not exercise’ the- 
jurisdiction of an Appellate Court” and 
the findings or. conclusions on questions 
of fact could hardly be re-examined or- 
disturbed -by it under Article’ 226 of ‘the: 
Constitution’ unless the^ well-recognised” 


- tests in that behalf were satisfied. AIR“ 


1970 SC 1542;. AIR 1968 SC 1461 and 
AIR 1965°SC 107, Followed; Sp. A. No: - 
208 ‘of 1973, D/- 27-8-1975 (All), Reversed, 

(Para 3) 


‘Anno: _ (1). AIR Comm. M. V. Act, 
(ist Edn.), S. 47, N. 4;. (2) AIR Comm... 


Const. ‘(2nd Edn,), .Art 226, N. 17 and 
Art, 136, N. 10A. sae hee. ie Pe 
Cases Referred : ‘Chronological Paras 


AIR 1970 SC 1542: (1971) L SCR 474 5,8 
AIR ‘1969 SC 1130: (1969) 3. SCR 730 2> 
AIR 1968 SC 1461: (1968) 3 SCR 605 5° 
(1968)- Civil Appeal No. 727-08 1965 D/-. 

22-3-1968 (SC). 7 -2 
(1967) 2-SCWR 857 se ier) 
AIR -1965 SC 107: (1964y 5 SCR: 869. 5: 
AIR: 1963 SC: 64: (1963) 3 SCR- 523e 2 


r: S. C. Agarwala idioate for - 
Peaster (in C: A. No. 1276 óf 1975);' 
Mr, A. K. Sen, Sr. Advocate, for Respon- 
‘dents Nos. 3 and 5 (in C; A. No. 1276/75), 
M/s J. P. Goyal.and Randhir Jain Advo- 
cates with- him, for Petitioner (in SLP.: 
No, 1852/76): M/s. L. N. Sinha and Ð; P. 
Singh Sr. Advocates, (Mr. R. K. Jain “Ad-' 
vocaté with them) for Respondent No. 3 
(in. SLP No: 1852/76)..: i 


JASWANT SINGH, J.:—_ This appeal. 
by special leave is directed - against the, 
judgment and order dated .August - 27, 
1075:.of a Division Bench of the, ‘High 
Court of Judicature at Allahabad in’ 
Special Appeal No. 208 of 1973 upholding. 
the order dated August. 28, 1973 of a, 
single Judge of that Court whereby . he 
quashed the order dated. May, 5, .19:73 of: 
the State .Transport Appellate Tribunal. 
granting regular permits in favour of. the: 
appellants. for amalgamated route -known 
as Meerut-Mawana-Miranpur, . Meerut-- 
Bijnor via Mawana-Meerut-Mawana 
Khird-Phalauda, Meerut-Masuri-Lawar~ 
Phalauda,  Meerut-Masur i-Lawar’ and’ 
Khatauli-Phalauda-Mawana = ” Makdoom- 
pur route, 


2.. . The dispute as sated i in. the. juda 
ment. and order under . appeal relaics to. 
Meerut=zMawana-Miranpur: -route,.’~ the. 
limit. of the number of stage carriage 
permits whereof ‘was raised “from ‘11- to 


950 S. C. [Prs, 2-3] Abdul Rehman v. S.T.A Tribunal (Jaswant Singh J.) 


15 in 1959. Out of the 
permits which thus became available for 
grant, the Regional Transport Authority 
granted three to the displaced persons 
and invited applications to fill up the 
remaining one vacancy. In response to 
the invitation, the appellants also applied 
for grant of the stage carriage permits 
for the said route, While considering the 
applications and exercising its authority 
of grant of the permits under section 48 
read with section 57 of the Motor Vehi- 
cles Act, 1939 {hereinafter called ‘the 
Act’), the Regional Transport Authority 
modified the limit of number of the 
stage carriage permits and increased it 
from 15 to 20 which it could not do in 
view of the law settled by this Court in 
Abdul Mateen v. Ram Kailash Pande 
(1963) 3 SCR 523 : (AIR 1963 SC 64), M/s 
Jaya Ram Motor Service v. S, Rajarathi- 
nam (Civil Appeal No. 95 of 1965 decided 
on Oct. 27, 1967)" Baluram v. The State 
Transport Appellate Authority. Madhya 
Pradesh (Civil Appeal No. 727 of 1965 
decided on March 22, 1968) and R. Obli- 
swami Naidu v. The Addl. State Trans- 
port Appellate Tribunal, Madras (1969) 3 
ECR 730°: (AIR 1969 SC 1130) and 
granted the six permits to (1) Mohd. 
Matin Sheikh (2) Satwati Devi, Sardar 
Singh Chidda Singh and Mahendra Singh, 
(3) Satyapal Khetre Pal, (4) Ramesh 
Mohan Sharma, (5) Chajju Mal and (6) 
Hari Dass, disallowing the applications 
of the appellants and some others includ- 
ing Harish Chandra Mishra and rejecting 
the representations made by Fakir 
Chand Gupta and others. Against this 
order of the Regional Transport Autho- 
rity. Fakir Chand Gupta and a few 
others including Harish Chandra Mishra 
preferred an appeal to the State Trans- 
port Appellate Tribunal. The Tribunal by 
its order dated November 26, 1963 set 
aside the order of the Regional Trans- 
port Authority and remanded the matter 
to the latter for filling up the six vacan- 
cies after following the procedure refer- 
red to in the decision of this Court in 
Abdul Mateen v. Ram Kailash Pandey 
(AIR -1963 SC 64) (supra) where it was 
held (at p. 67 of AIR): 


“Section 47 (3) gives power to the 
Regional Transport Authority having 
regard to the matters mentioned in sub- 
s. (1) to limit the number of stage car- 
riages generally etc. It would be clear 
therefore that when the Regional Trans- 
port Authority proceeds in the manner 
provided in S. 57 to consider an applica- 


*Reported in (1967) 2 SCWR 857, 


additional four 
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tion for a stage carriage permit and. 
eventually decides either to grant it or- 
not to grant it under S. 48 its order has ` 
to be subject to the provisions of S. 47, 
including S. 47 (3) by which the Regional 
Transport Authority is given the power 
to limit the number of stages generally 
ete. Therefore, if the Regional Transport 
Authority has limited the number of 
stage carriages by exercising its power 
under S. 47 (3), the grant of permits by 
ii under S. 48 has to be subject to the 
limit fixed under S. 47 (3). We cannot 
accept the contention on behalf of the 
appellant that when the Regional Trans- 
port Authority following the procedure 
provided in S. 57, comes to grant or re- 
fuse a permit it can ignore the limit fixed 
under S. 47 (3), because it is also the 
authority making the order under S. 48. 
Sec. 47 (3) is concerned with a general 
order limiting stage carriages generally 
etc, on a consideration of matters speci- 
fied in S. 47 (1). That general order can 
be modified by the Regional Transport 
Authority, if it so decides, one way or 
the other. But the modification of that 
order is, not a matter for consideration 
when the Regional Transport Authority’ 
is dealing with the actual grant of per- 
mits under S. 48 read with S. 57, for at 
that stage what the Regional Transport 
Authority has to do is to choose be- 
tween various applicants who may. have 
made applications to it under S. 46 read 
with S. 57. That in our opinion is not 
the stage where the general order pass- 
ed under S. 47 (3) can be re-considered 
for the order under S. 48 is subject to 
the provisions of S. 47, which includes 
S. 47 (3) under which a general order 
limiting the number of stage carriages 
ete., may have been passed.” 


3. Ten other persons whose applica- 
tions for grant of permits were rejected 
also preferred appeals before the State 
Transport Appellate Tribunal but the 
same were dismissed as infructuous by 
the Tribunal vide its order dated October 
17. 1966 in view of the order already 
passed by it,on November 26, 1963 in the 
appeal of Fakir Chand Gupta and others. 
Thereafter, the Regional Transport Au- 
thority at its meetings held on August 28 
and 29. 1964 considered the applications 
of 17 persons whose cases had been re- 
manded to it but refused to consider the 
cases of the appellants on the ground 
that they had not appealed against the 
order rejecting their applications in 1962. 
The Regional Transport. Authority. also 
rejected the application of Harish 


1978 


Chandra Mishra. though his matter had 
been remanded by the ` State Transpor 
Appellate Tribunal. The appellants ard 
Harish Chandra Mishra thereupon pre- 
ferred four separate appeals under sec- 
tion 64 of the Act to the State Transpo 
Appellate Tribunal. During the penvenc 
of the appeals, Meerut-Mowana-Miranpur 


route became an inter regional (amalg2-. 


mated) route by its extension up to BĘ 
nor, Thereupon, the appellants and Harisa 


Chandra Mishra applied to the Tribun=l- 


for’ amendment of their original applic 
tions and for grant of permits for the 
said amalgamated -route. Acceding = 
their prayer, the 


and Harish Chandrg Mishra be allotted 
one regular stage carriage permit each 
for the amalgamated route mention=d 
above. _Aggrieved by this order, Rahim 
Uddin, an existing operator on t-e 
Meerut-Mowana-Miranpur route filed a 
petition before the High Court for issu- 
ance of a writ quashing the order grar-- 
ing permits in favour of the appellar-s 
and Harish Chandra Mishra. The sed 
petition was allowed by a single Judge 
of the High Court in. so far as the appa- 
lants were concerned on the ground that 
since the appellants had omitted <o 
appeal against the order of the Regional 
Transport’ Authority’ rejecting ` thzir 
. applications for grant of permits in 19=2, 
their case had come to an end and they 
could not be granted. any permit, Dissatis- 
fied with this judgment and order, the 
appellants preferred a Letters Patent 
Appeal which was dismissed vide judz- 
ment and order dated August 28, 1973. It 
is against this judgment and order ‘hat 
the appellants have come up in appeal 
to this. Court. . i 


4. We have heard learned counsel for 
the parties at considerable length. Jt is 
true that the appellants did not appeal 
> against the order of the Regional Traas- 
port Authority rejecting their applia- 
tions in 1962 but as they were informed 
of the rejection of their applications oaly 
in 1964 and the State Transport App=l- 
late Tribunal had vide its order dated 
Ncvember 26, 1963 already set aside the 
order of the Regional Transport Autho- 
rity which had been made in contraven- 
tion of the settled law, there was in rea- 
lity. no subsisting order against wt_ch 
the appellants could have fruitfwlly 
appealed. And even if they had appealad, 
their appeals were bound to. meet the 
same fate as the other ten appeals wh th, 
as already stated, were dismissed as in- 


Tribunal allowed the. 
appeals and directed that the appellants. 
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fructuous. In this. view of the matter, we: 
find no force in the prefatory submissions; 
made by Mr. Ashok Sen that the appli- 
cations made by the appellants for grant 
of the permits to the Regional Transport: . 
Authority having become non est with. 
their rejection in 1962, no rival claim’ 
made by..the appellants which could- 
merit determination was left to be con- 
sidered either by the Regional Transport. 
Authority or by the State Transport. 
Appellate Tribunal. 

5. Coming now to the merits; we are: 
of opinion that having regard to the facts’ 
that with its extension up to Bijnor.. the 
route in question had assumed the -char- 
acter of an amalgamated inter-regional: 
route in regard whereto the provisions 
of section 47 (3) of the Act’ which, as: 
succinctly held ‘by this Court in Mohd.- 
Ibrahim v. State Transport Appellate 
Tribunal, Madras (1971) 1 SCR 474: 
(AIR 1970 SC 1542), are confined in their- 
operation to a region or a specified area 
or a specified route within a region were 
not applicable and the need for“inéreas~ 
ing the number of permits in the interest 
of public was recognised by the Regional 
Transport Authority itself in its’ resolu- 
tion No. 44 (5) passed at. its rrieetings’ 
held on July 7 to July 10, 1970 which is. 
expressly alluded to’ in the aforesaid 
order dated May 5, 1973 of the State’ 
Appellate Tribunal as also the fact ‘that 
the appellants have been operating on 
the route for quite sometime and do not 
appear to have indulged in any malprac- 
tice, we think the High Court should not 
have in exercise of its writ jurisdiction 
interfered in a case of this nature parti- 
cularly when the cancellation of. the. 
appellants’ permits was bound to cause 
inconvenience and hardship to .the tra- 
velling public. After all section 47 of the 
Act emphasises the interest of the tra- 
velling public as the dominant considera- 
tion in the grant of permits and no order 
in exercise of powers under Article 226: 
or Article 136 of the -Constitution . will 
ordinarily be passed if the public “is 
likely to suffer. And, surely, in this case, 
after all these years when all these buses 
having been plying, it will be ritualistic, 
to direct second consideration of the need; 
to increase the number. of permits -for, 
the route which is now admittedly an 
inter-regional route. It is, hardly neces- 
sary in this connection to reiterate the 
observations made by this Court in 


Kishanchand Narsinghdas Bhatia v. State 
Transport Appellate . Authority. (1938). 3 
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terfere with or disturb the decision of 
specially constituted authorities ‘or tribu- 


nals under the Act especially’ when the 


Legislature has entrusted ‘the task of 
granting or renewing the stage carriage 
permits to the aforesaid authorities or 


tribunals which are expected to be fully: 
conversant with the procedure and prac- 
which’ 


tice and the relevant” matters 
should engage their attention under the 
provisions contained in the Act. In. deal- 


ing with applications for writs of cértio-- 
rari under Article 226-of the Constitution: 


in cases of the present kind, it is neces- 
sary to bear in mind that the High Court 
does not exercise the jurisdiction. of ‘an 
Appellate Court and the findings or con- 
clusions on questions of“ fact could hardly 
be re-examined: or disturbed by it under 


Article 226 of the Constitution unless 
the well-recognised ‘tests’ in that behält 


were satisfied: vide Sri Rama Vilas Ser- 
vice (P) Ltd. v. C. Chandrasekaran, (1964) 
5 SCR 869 : (AIF 1965 sc 107). 


6, Accordingly. we. allow the appeal, 
set aside the impugned judgments and 
orders of the High. Court and restore the 
order dated -May 5, 1973 . of the State 
Transport Appellate Tribunal in so. far 
as the appellants are concerned. In the 


circumstances of the. case, we leave the 


parties to bear their own costs.- - 
. Special Leave. Petition AS No 
1852 of 1976.:— ; 


“T, This is a petition. under ‘Article 136 


of_ the Constitution seeking ‘special leave. 


to ‘appeal against the judgment and’ order 
dated September 3, 1975 of the High 
Court of Judicature. at Allahabad ‘in 
Special’ ‘Appeal No..216 of: 1973. upholding 
the judgment and order dated August 28, 
1973. of K. N. Singh, J. in’ writ petition 
No. 3310 of. 1973 whereby while, dismiss- 
ihg the writ petition in part, he main- 
tained the order. dated May. 5, 1973 of the 
State Transport Appellate Tribunal in so 
far as it allowed the appeal. No. 237 of 
1969 preferred’ by Harish Chandra. Mishra 
‘against the order of the. Regional Trans- 
port Authority, Meerut passed in its 
meetings held on August 28 and 29, 1964 
and directed that a regular stage carriage 
permit for the amalgamated’ route known 
as. Meerut - Mawana- -Hastinapur--Bijnor 
and allied routes, be allowed to him. 


8: The-facts giving rise to this- ‘petition 
are set out in our judgment of even date 
in Civil Appeal No, 1276 of 1975 and 


’Sulemdn Noormohamed v. Umarbhaiey Sa.. ° 0 Les 


(AIR 11968 SC 1461) that’ the’ 
, High Court under Article. 226 of the’ 
Constitution should be reluctant ‘to in-- 


ALR. 


néed hot be reiterated, In view of the 
settled position of law that- this Court 
would be: reluctant to interfere with or’ 
disturb the decision of specially consti- - 
tuted authorities or tribunals under the 
Motor Vehicles Act, 1939 especially when 
the Legislature has entrusted the task of 
granting or renewing the stage carriage 
permits to the aforesaid authorities or’ 
tribunals which are expected to be fully: 
conversant with the procedure and prac-" 
tice and the relevant: matters which’ 
should engage- their attention under the 
provisions contained in the Act and 
nothing basically wrong with the order 
sought to be appealed against so far- as’ 
Harish’ Chandra ‘Mishra’ is .concerned’ 
has been ‘found by the High Court, as” 
also ‘the observations made"by‘this Court 


in Mohd. brahim v. State ‘Transport 
Appellate Tribunal, Madras (197i) 1: 
SCR 474 : (AIR 1970 SC’ 1542) at pp: 481 


(last paragraph), 482, 483 and 4841 (of 
SCR): (at pp. 1546 (Paragraph 10), 1547, 
1548), we do not find any merit in this’ 
petition. which is dismissed: but without 
any order as to costs, ñ 


Appeal allowed; Petition: dismissed. 
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; (From: Gujarat)* 

. R. S. SARKARIA AND © 

N. L. UNTWALIA, JJ. 


* Suleman Noormohamed etc. etc, 
Appellants v. Umarbhai Janubhai, , Res- 
pondent. - 


Civil Appeals No. 226 of 1976, D/- 23-27 
1978. ë 


(A) Civil P. C. (5 of 1908), o. 23 R. 3 
—. Eviction suit under Rent Control Act 
— Compromise decree — Decree not in 
violation of Act —. Decree is valid — 
Bombay Rents, Hotel and. Lodging House 
Rates Control Act. (1947), S. 12 (3) (b) 
— Civil Revn. Appln. No. 679 of 1972, 
D--. 17-10-1975 (Guj.), Reversed. ` 


Where an eviction suit under the 
Bombay Rents, Hotel and Lodging Hceuse 
Rates Control Act, 1947, was disposed’ of. 
on’ compromise between the parties, the 
tenant having either expressly or im- 
pliedly suffered a decree for eviction as 
being’ Hable to be evicted in _accornance 
with S: 12 (3) (b) of the Act. and there 


*(Civil. Revn. Appin: No. 679 of 1972 Die 
17-10-1975 (Gujarat)). : : 
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was abutidant intrinsic“ material 
compromise itself to 


‘in The 


violation of the Act but was in accozd- 
ance- with it. the compromise decree was 


not a nullity and: could be-executed sn” 
Revn. ©  -4o: - 
(Gt): 


non-compliance, Civil: 
679. of. 1972, -D/- 17-10-1975 ` 
Reversed; AIR 1974 S.: Œ.. 471, AIR ph 
SC 2130 and AIR 1964 SC 1341: Rel,- 

(Paras 6, 8) 
‘Anno: “AIR Tonin, Civil P. C. e EEn. 
9. 23, R. 3, Ne 5-F 


(B) Civil P. C. (5 of 1608), o. 23, R. A 


— “By any’ lawful compromise.” | 


While recording the compromise . under . 


Order XXIII Rule. 3 of -the.Code, it is rot 


necessary for the Court to say in expréss: 


terms in the order that. it was, satisft2d 
that the compromise ` was a’ lawful one. 


It will be presumed to have done so, uh, 


lëss the contrary is shown. a 


(Para 8): 


Anno: AIR oink : Civil P. €. 
Eän., O. 23, R. 3, N. 8. 


Cases ' Referred : : 


3th 


f Chronological , 
AIR --1974 SC 471: (1974) 2. ace E44 
2, 3 4 

AIR 1964 SC 1341 : (1964) 5 SCR 157 7 
Mr.. P. H. Parekh, Mrs. Manju Sharrza, 
and. Mr. C.-B. Singh, - Advocates, žpr- 


Appellants; Mr. V. N. Ganpule, Adyoceze,; 


for Respondent. 


_ UNTWALIA, J.:— This is a Aneta 
holders’ ‘appeal’: by special’ leave. Tie 
sole’ ‘respondent’ is the judgment-debtor. 
The appellants ` filed a suit against” me 
respondent in the Small Causes Court “at 
Ahmedabad ` 


personal necessity. The grounds made eut 
were in accordance’ with ‘the ‘relevent 
provisions of The’ Bombay Rents, Hotel: 
and Lodging House Rates Control Act, 
1947 — hereinafter to’ be referred to as 
the Act. The respondent filed a -writt on 
statement with a view to: contest rie 
suit. Eventually on account of tie’ 
default of' the’ defendant the suit v'as 
taken up for hearing ex parte and ‘an 


ex parte decree was passed on the 16th 


of March, 1986. The defendant ` appksd 
urider O. 9, R. 13 of the Code of CFil 
Procedure — hereinafter’ to` be refar- 
red to as the Code, for ‘setting aside te 
decree. It was set aside: But ‘ultimately 
the-suit was disposed of on the Ist Marzh; 
1967 on compromise’ ‘between the - -parijes. 
According to the terins of`thé- comp: 3+ 


Suleman Noormohamed:.v;: Umar bhai .(Untwalia .J.) -. 


1 indicate that he: 
decree’ passed upon its basis: was ‘not in 


Pa-as. 
AIR 1975 SC 2130: (1976) -1' SCR 878. 2.4. 


in 1964 claiming a decs 
for’ eviction, against him on: the” ground: 
of non-payment of rent and ‘bona’ fide’ 
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mise decree. the judgmént-debtor was to~ 


hand’ over possession ‘of the suit premises 
to the decree-holders within a period of' 
three years i; e, by işt of March, 1970. 
But he did not do so.’ .Thereupon ‘the `: 
decree-holders filed an execution case to 
get possession of’ the property. The res- 
pondent’ contested . the. execution on. the. 
ground that the decree.was a nullity. The, 
first Court:,accepted his: plea. but on. 
appeal by the decree-holders it was held. 
by .the Appellate Court that the, decree 
was not a nullity. and was executable. - 

The respondent. filed a revision, application.” 
in the Gujarat High Court which has, 
been allowed..The High Court has accept- 
ed the. .respondent’s plea that the coms. 
promise decree is a nullity and hence. 
cannot be executed. ee 


2. It is not necessary to review. again: 
and again all-the earlier judgments of 
this Court: on the point. It will be sufi- ' 
cient’ to: refer only to ‘two mnamely;’ 
Nagindas Ramdas v. Dalpatrdm Ichharam. 


-, (1974) 2 SCR- 544: (AIR: 1974 SC-471)—a 


judgment which is noticed by the High’ 
Court also in its order under appeal and 
the. case of Roshan Lal v. Madan Lal. 
(1976), 1 SCR 878 : (AIR 1975 SC 2130). 


5. It was pointed out in “Nagindas’s 
case (AIR, 1974 SC 471). (supra) by one. 
of us. (Sarkaria J.) that the existence of. 
one. of the statutory grounds mentioned. 
in Sections 12 and 13 of the Act, as in 
the case’ of other similar States Statutes,. 
is'a sine qua non to the exercise of juris- ` 
diction by the Rent Court in order to. 
enable it to make a decree for eviction. 
Parties by their consent cannot confer 
jurisdiction on the Rent. Court to do. 
something which according to the. legis- 
lative mandate it’ could not do, The’ Court 
while recording a compromise under 
Order “XXL Rule 3 of the Code has to 
satisfy itself that the. agreement betwéen’ 
the parties ` is lawful, in other words is 
not contrary to the provisions of the 
Act;. But it has been clearly laid down 
in ‘Nagindas’s case (1974) 2 SCR 544 at 
page 552 : (AIR 1974 SC 471 at pp. 476- 


TENE that if at- the time of the passing 
of the decree, there was some material 
before the Court, on the basis of which; 
the Court’ could be prima facie satisfied, 
about the’ existence of a statutory ground: 
for’ eviction, it will be presumed that the 
Court ‘was so Satisfied andthe decrée for 
eviction, though ‘apparently: passéd on the’ 
babis’ of''a: compromise’ would be’ valid. 
Such material may. take the shapé either’ 
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of evidence recorded or produced in the 


case; --or; -it may partly or wholly ‘be in’ 


the shape of ah express or implied admis- 
sion made in the ne agreement 
Reel iSite. 


4. In Roshan Lals | icase (AIR 1975 SC 
2130), one of us (Untwalia J.) following 
Nagindas’s case (AIR 1974 SC 471) reite- 
rated the same view. At p. 882 (of SCR): 
(at p. 2133 of AIR) delivering the judg- 


ment of this Court, it has been ‘said: 


“The Court can pass a decree on the 


basis. of the compromise. In such a 
situation the only thing to be seen is 
whether the compromise is in violation 
of the requirement.of the law. In other 
Words, parties cannot be permitted to 
have a tenant’s eviction merely by agree- 
ment without anything more. The com- 
promise must indicate either on its face 
or in the background) of other materials 
in the case that the tenant expressly or 
impliedly is. agreeing] to suffer a decree 
for eviction because the landlord, in the 
circumstances, is entitled to have such 
a decree under the law.” 


. With reference to ithe ccidivament of 
the law under Order XXIII Rule 3 of the 
Code, it has been observed further on the 
same page (at p. 2134): 


“If the agreement | lor compromise for 
the eviction of the tenant - is found on 


the facts of a particular case, to be in. 


violation of a particular Rent Restriction 
or Control Act, the Court would refuse 
-to record the compromise as it will not 
be a lawful agreement. If on the other 
hand, the Court is satisfied on conside- 
ration of the terms lof’ the compromise 
and if necessary, by considering -them 
in the context of the|pleadings and other 
materials in the case. I that the agreement 
is lawful, as in any other suit, so in an 
eviction suit, the Court is bound to re- 
cord the compromise; and pass a decree 
in accordance therewith. Passing a dec- 
tee for eviction on jadjudication of the 
requisite. facts or on their admission in 
a compromise. either | express. or implied, 
is. not different.” | . 


5. The High Courti has held the decree 
to be a nullity on the following grounds: 
"(1) Admittedly. the order passed by the 
learned Judge doeş not disclose any 
satisfaction recorded!) by him about the 
existence of one or more: grounds of 
eviction under the Act. Naturally, there- 
fore. the decree does not disclose that 
the learned Judge. who passed the evic- 
tion decree, was satisfied about the exis- 
fence of any of the grounds for eviction, 
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(2) In .the compromise pursig ‘ also,- 
there iš--no admission on-the: part of the’ 
defendant, express or implied, . under 
section 12 or section 13 of the Act” 


6. In arriving at the said conclusions 
the High Court has left out of conside- 
ration the affidavit filed on behalf o: the 
appellants at the time the suit was taken ` 
up for héaring ex parte and the ex parte 
decree following thereupon. We also- do 
not propose to refer to those materials 
to arrive at our conclusions which are. 


‘different from those of the High Court. 


But even apart from those materials, 
there is abundant intrinsic material in 
the compromise itself to indicate that 
the decree passed upon its basis was not’ 
in violation of the Act but was in accord- 
ance with it. 


7. In Vora Abbasbhai v. Gulamnabi 
(1964) 5 SCR 157 : (AIR 1964 SC 1341) 
Shah J.,.as he then was, delivering the 
judgment of this Court pointed out that 
when the conditions of clause (a) of sub- 
section (3) of section 12 of the Act are. 
fulfilled the Court is bound to pass a 
decree in ejectment against the tenant. 
But in relation to clause (b) it has been 
said at p. 166 (of SCR): (at p. 1345 of 
AIR SC): 


“The clause deals with cases not falling 
within cl. (3) (a) i. e. cases (i) in which 
rent is not payable by the month (ii) in 
which there is a dispute regarding the 
standard rent and permitted increases, 
(iii) in which rent is. not -due for’ six 
months or more. In these cases the te- 
nant’msay claim protection by paying or 
tendering in Court on the first day- of 
the hearing of: the suit or such other. 
date as the Court may fix, the standard 
rent and permitted increases and conti- 
nuing- to pay or tender in Court regu- 
larly such rent and permitted increases 
till the suit is finally decided and also 
by paying costs of the suit as directed. by 
the Court.” _ 

If clause (b) is attracted as being any 
other case of the type {ii} i. e. “in which 
there is a dispute regarding the ‘standard 
rent and permitted increases” then in 
such a case, "the tenant would not be in 
a position to pay or tender the standard 
rent, on the first date of hearing, and 
fixing of another date by the Court for 
payment or tender would be ineffectual, 
until the standard rent.is fixed.” Hence 
the Court, on the application of the 
tenant, has to fix-the standard rent first. 
But if there is no dispute or no bona fide 
dispute, or the dispute raised is a mere 
pretence of it; a decree can follow under 
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clause (b) of sub-section (3) in section 1: 
of the Act in a suit in which rent is nc 
due for six months or more but is du= 
even for a lesser period. The tenant wil 
- get the ‘protection against eviction i- 
such a case only if he pays or tencer= 
in Court on the first date of the hearing 
of the suit ‘or such other date as thz 
Court may fix the rent due (leaving asid= 
the question of costs). 


8. In the instant case the High Court 
was not right that on the face of thz 
compromise pursis or the order passe= 
thereon, there was no material to show. 
that the tenant had either expressly oc 
impliedly suffered a decree for evictiox 
as being liable to be evicted in accord- 
ance with section 12 (3) (b) of the Act. 
While recording the compromise undez 
Order XXIII Rule 3 of the Code, it is nal 

. necessary for the Court to say in expres 
terms in the order that it was Satisfied 
that the compromise was a lawful one 
It will be presumed to have done so un- 
less the contrary is shown. But that 
apart, on exemination of the plaint 
which certainly could be looked into and 
which must have been in the recordz 
of the Court at the time of the passing 
of the compromise decree, it would be 
found that the landlords had claimed 
arrears of rent fortwo months @ Rs. 17/- 
per month and mesne profit also for onz 
month up to the date of the suit at the 
same rate. They had also claimed ligh= 
charges @ Rs. 2/- per month. In the com- 
promise petition, paragraph 2, the same 
amount of rent, mesne profit and electri= 
charges are admitted by the tenants to be 
payable to the landlords, There is noth— 
ing to indicate that any genuine dispute 
was.raised by the tenant in regard to the 
standard rent or the electric charges 
Nor is there anything to show that he 
had ever filed a petition under section 
11 of the Act or any other provision o= 
law for fixation of standard rent. In othe> 
words, there is nothing to show that the 
tenant could claim protection from evic- 
tion in accordance with clause (b) ož 
sub-section (3) of section 12 of the Ac: 
on the ground that he was notin a posi- 
tion to pay or tender the rent due or: 
the first date of the hearing of the suit 
which must have been fixed before the 
passing of the ex parte decree. Nor was 
he able to show that the Court at his 
request had ever fixed any other date 
for payment of the said amount. In para- 
graph 3 of the compromise petition alsc: 
it is admitted that the standard reni 
would be Rs, 17/- per month plus Rs. 2/- 
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electric charges and the defendant . 
would pay the mesne profit at the. afore--. 
said rates frorn- 1-3-1967. It is, therefore, 
manifest that there was no’ such dispute 
in this case in regard to standard rent 
which could give any protection to the 
tenant against his eviction under section 
12 (3) (b) of the Act. The facts clearly 
show that he had incurred the liability! 
to be evicted under the said - provisions! 
of law and the compromise decree was 
passed on the tenant's impliedly admit- 
ting such liability. If a decree for posses- 
sion would have been passed in invitum 
the tenant would not have got three 
years’ time to vacate the .premises, He, 
therefore, agreed to suffer a decree by 
consent and gained three years’ . time 
under it. But the unavoidable uncertain- 
ties of litigation and the delay in dispo- 
sal of cases at all stages’ have enabled 
him to gain a period of about 11 years 
more by now. In our judgment the dec- 
ree under execution is not a nullity and 
has got to be executed by the Execution 
Court without any further loss of time, 
as quickly as possible. 

9. In the result, we allow this appeal 
with costs and set aside the judgment and 
crder of the High Court. 

i Appeal allowed. 


Sashikant 
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(A) Bombay Rents, Hotel and Lodging 


` House Rates Control Act. (57 of 1947), 


S. 5 (il) (9) — “Tenant” — Provision 
applies only to residential premises and 
not to business premises — Tenant of 
bussiness premises — Member of his 
family cannot get protection under’ sec- 
tion. AIR 1976 Bom 288, Reversed; (1971) 
12 Guj LR 272, Overruled. . 
Section 5 (11) (c) of the Act applies 
only in respect of residential premises 
and hence where the premises are busi- 
ness premises, the son of the tenant of 
the premises cannot claim to be a tenant 
under S. 5 (11) (c) and cannot claim 
benefit thereunder. AIR 1976 Bom . 288, 
Reversed; (1971) 12 Guj. LR 272, Over- 

ruled; (1964) 5 Guj LR 563, Approved. - 
(Para 9) 
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‘Tt “is “obvidué from thé’ Tanguage” of” 
S. 5-.(11) (c) that the ‘intention of the 
legislature in giving protection’ to’ a 


member of the family of the tenant ` 


residing with him at the time of: his 


death was to secure that on the death 
of the’ tenant, the’ member is not“ thrown’ 


out ahd this protection would be neces- 


sary ohly in case of residential premises. 


The principle behind S. 5 (11). (c) seems 


to be that when a tenant is, in occupa-_ 
tion of premises, the tenancy is taken by ` 
him not only for ‘his own benefit, but: 
also for the benefit of the members of 


the family ` residing with him, and 
therefore, when the tenant dies, protec- 
tion should be extended to the members 
of the family. who were _participants in 


the benefit of the tenancy and for ‘whose’ 


needs inter alia the tenancy was origi- 
nally taken by the tenant. This principle 
underlying the enactment of S. 5 (11) (c} 
also goes, to indicate. that it is in respect 
of tesidential’ premises that the proteé- 
tion under that séction is- intended to be 
given. 


':(B):- Bombay Rents; Hotel. and’ Lodging 


House Rates Control Act (57 of 1947). 
S. 12 (3) (a) and .(b) — Protection of 


S. 12 (3) (b)—Tenant must comply with 
conditions laid down in the provision — 
Court cannot exercise discretion in 
favour’ of ‘tenant not: fulfilling ‘condition. 
AIR 1976: Bom 288, Reversed; . (1958) 60 
Bom: LR 1359, Overruled. ar Gee TY 


If there is statutory default ‘or neglect 


on.the part of. the tenant, whatever..may. 
acquires. a- 


be its  cause,, the landlord. 
right under S. 12 (3) (a) to get a decree 
for eviction; But where .the conditions 


of S, 12 (3) (a) are not satisfied, there 


is- a -further ‘opportunity. given ‘to: the 


tenant to protect himself against eviction. 
‘with the conditions set- 
out-in. S. -12 (3) (b) -and ,defeat the .land-: 


He can comply: 


lord's: claim for: eviction. If however, he 
does not fulfil-those conditions, 


‘eviction would’ -have to go against him. 
Section 12 (3) (b) does not create any 
discretionary jurisdiction in the Court. 
AIR 1876 Bom 288, Reversed; (1958) 60 
Bom LR 1359, Overruled; -AIR 1968 Guj 
172; Rel: on. - (Para-11) 


‘(C) Constitution of India, Arts. 226, 227. 
— Finding of fact — Interference, AIR: 


1976 Bom’ 288; "Reversed. 


A finding as to whether circumstances 
justify the exercise of ‘a’ ‘discretion’ or 
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(Para 7). 


-he can- 
not claim: the. protection. -of ‘S. 12, (3): (bY 
and:in that.event,:there.;being no. other: 
protection available.to him, a deere; der: 
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not, unless clearly ` perverse ‘and patently 
unréasonable is, after ‘all, a finding oi- 
fact only, which ‘could not be ‘interfered 
with. either under Art. 226 or under 
Art. ‘227 of the Constitution. AIR 1975+ 
SC ` 1297, Rel, on; AIR 1976 ° Bom 288. 
Reversed, ` f ‘(Para 12) . 
“Anno: AIR Comm.. Constn. of India, 
(2nd Edn.), Art. 226. N. T HD; Art. 227, 
N. 3 (G). 
Cases Referred:-. Chronological 
AIR 1976 SC-2005-: 
AIR-1975 SC 1297 
(1971) 12 Gu LR 272 >> >> 7, -9° 


Paras 
(1976) sek 628 TO 
a “42 


AIR :1968-SC 1109-+ (1968)::3 SCR’ 3467 

a 1, 4) 5, 10. 
AIR 1968 Guj-172 = >`- li 
(1964) 5 Guj LR 563° T 8. 9 
(1958): 60- Boim LR 1359 ` 5, 11 


-Mr. E. S. Nariman, Sr. Advocate, Me 
P.. H; Parekh and. . Miss. Manju Jetley,- 
Advocates, with him), for Appellant; Mr. 
U. R. Lalit, Sr. Advocate . (Mr. V.. N. 
Gunpule,.-Adyacate with him), for: Res-. 
pondent; Mr..-P. H.. Parekh, . Advocate,.. 
for Intervener.. a 


M: H. BEG, C. J.: — If the quest for: 
certainty ‘in Taw is often baffled, as-it is 
according’. to Judge. Jerome Frank in 
“Law and thé Modern Mind”, the reasons 
are mainly two: firstly, the lack of pre- 
cise formulation of even: statutory law so. 
as ‘to’ leave lacunae and - loopholes in it’ 
giving scope to much ` avoidable: dispu: ` 
tation: ‘and, - secondly,. the  umpredict~’ 
ability of the judicial: i rendering of the 
law after every ` conceivable as well as’ 
inconceivable aspect of it has been ex-' 
plored and -subjected ‘to: forénsic debate. 
Even the staunchest- exponents of legal. 
realism, who.are apt to- treat the quest 
for certainty in. the’ administration of 
justice ‘in ‘accordance with’ law,’ in ‘an 
uncertain ` world of imperfect human 
béings, to be practically always: futile 
and ‘doomed: to. failure, will. not deny’ the 
desirability and the ‘beneficial effects : of 
such’ certainty in-law as’ may. be possi- 
ble. Unfortunately, there are not in- 
frequent ‘instances where what should 
have: been ¢lear ‘and certain, by applying’ 
well-established canons of statutory con- 
struction becomes befogged by the vaga- 
ries, if'Oné may use a possibly strong. 
word without disrespect; of ‘judicial ex-: 
position divorced from’ these: canons.: The - 
case before us is an instance of the arti- 
ficial: uncertainty created’ by ‘such a: fog 
after ‘thé law “found: in’ S. 12 (3) of the- 
Bombay: Rents, Hôtel and Lodging House’ 
Rateg Control ‘Act’ No, LVI" of 1947 
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. (hereinafter referred .to.as.‘theAct’) hd 
‘been laid.down with. sufficient clarity. =y 
this. Court in Shah Dhansukhlal. Chhagan- 
„1al `v.. Dalichand Virchand : Shroff, (19€3) 
3 SCR 346 (347) : (AIR 1968. SC -11€9) 
and correctly.. understood and ‘applied =y 
a Bench of the Court of Small Causes at 
„Bombay. It is .a. cardinal tenet: of sou=d 
administration. of justice..that. the .“juc:- 
cial function: must . not istray,.. so far 2s 
possible, into the domain . „of legislaticn 
wearing a veil, whether. thin. or. thick,. of 
interpretation.” We are. impelled’ to’ maze 
.thege remarks because we find that. a cate 
.of the commonest type between a lanz- 
lord“and tenant, in the city of Bombez, 
_the. decision of:.which the Act. before _s 
-was presumably designed to -facilitate 
and. expedite,- consistently. with Justice. fo 
the. landlord :as_ well as the tenant.. hes 
dragged on for. years, owing to the kimd 
„of difficulties we. have. referred to, =o 
‘that justice delayed has keo -becore 
justice denied. me, Us z 


2. The history: of the Titigation ‘befére 
“us. goes back to 3rd ` September, 1955, 
“when ‘the _predecessor-in-interest of te 
' defendant-resporident® filed an ' applicatian 
“for fixation of ‘standard; rent’ under 
S.' 11 of the’ Act, On 17th February, 1920 
“as a consequence, the contractual re-t 
‘of Rs.” 80/- per month was’ reduced and 
“the standard rent was ‘fixed at Rs. 54.5 
per month of a. shop’'in , Santa Cres, 
‘“ Bombay. Nevertheless, the tenant, pr=- 
' decessor-in-interest of the ` responders, 
did not pay rent. The’ payments Temair- 
` ed in’ arrears .from` 1956" to 1960, Thers- 
fóre, the landlord was “compelled to, seri 
‘a registered notice , to quit ‘with a claim 
for arrears of rent for, ‘four | yeas 
@ Rs. 54.25 per month. On 30th June. 
°1960, he repeated this notice to quit ky 
a letter sent Under’ Certificate of Posting. 
_ On Ist ‘July,. 1960; ‘the registered notie 
‘came back with the word ` “refused” ir- 
dorsed on it. ‘On 15th July, 1960; a noties 
‘to quit was tendered personally to “the 
respondent but refused. “The” notice. was 
‘then said. to have’ been * affixed ‘to the 
“premises. On 18th July, . 1960, : nearly” ‘five 
months after fixation of standard rer, 
the tenant filed a revision’ applicaticn 
under S. 115 of the Code of Civil Proce- 
‘dure which: was “dismissed. summarily ` ‘a 
Ist September, ` ‘1960, by- the High Court. 

3. On 6th November, “1960 the appel- 
lent-landlord filed ‘a suit’ for eviction 
-which is now ‘before us. On 30th Augus, 
- 1962, the first-.date of hearing, the. issues 
.were.framed.. On 18th June, 1963, th2 
„Trial Çourt, „decreed the; suit, on the, fo- 
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“Court 


"1968, this appeal was “allowed. 


-1969, the special 
.the order of .remand was dismissed by 


.served; the. case 


‘Y970,. an application under 
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lowing findings: ,the notice: to -quit was 
valid and _ duly served; the ‘arrears of 
rent were properly. demanded. . under 
S, 12 (2) of the Act. the. demand was not 
complied with. in, accordance with. ‘law 
by the tenant within _a month.. of: the 
demand; ‘the. case was governed by | the 
provisions, of S.. 12 (3) (b) and not by the 
provisions of S.-12 (3) (a) because. a dis- 
pute about the fixation of standard rent 


awas still pending when the notice de- 


manding standard. rent was given; never- 
theless, “the tenant, -was nat entitled to the 
protection of S. 12 (3) (b), since he had 
not paid :the rent regularly in accordance 
with the conditions under which the 
protection, of: S. 12 or E could be. > given 
to him, : 


4. “On © 12th’ ‘August; 1963, the ` sonar 
filed an appeal in ‘the - Small Causés 
‘challeriging the ‘ validity ° of the 
‘notice on the ground that thé “notice to 
“quit į must be ‘for 30 days”. On 19th’ April, 
On ilth 
‘April, 1969, the High Court set aside the 
finding of the Appellate Court’ on’ the 


notice to quit which was held to.be valid 


and, properly -served and sent back. the 
case to the appellate... Court for. decision 
of. other. questions. On 8th, December, 
leave petition against ` 


this Court... On -22nd January, .1970,. the 
Appellate - Bench of the. Small. „Causes 
Court passed a decree for ejectment 
-holding that a valid. notice had -been 
was governed by the 
provisions..of S. 12 (3): (a) and.not S, 12 
(3) (b); even if the case was: _governed 
by S. 12 (3) (b), its provisions not having 
been complied with, the suit was bound 
„to be ‘decreed in ‘accordance with what 
was ‘clearly held: by ‘this Court in: Shah 
Dinansukhlal’s case © (ATR. 1968 SC 1109) 
(supra), where it was laid down: 


“To be within the protection of that 


¿provision (S,:.12 (8) (b)} the tenant must 
-thereéafter--continue to pay -or. tender in 
«Court regularly. the rent and permitted 


increases till the’ suit is‘:finally decided.” 


‘It also hela that even if any discretion 
was ‘vested: in the Court-under S. 12(3)(b) 


“of the Act;>that discretion had been pro- 
përly- exercised. by the Trial Court. 


5. Against the last mentioned ` judg- 
tient the tenant filed ‘on 8th February, 
` Art. 227 of 
the Constitution ` which,.;rather unexpec- 


‘tedly, succeeded ‘before a Division Bench 
“of the Boiñbay` High Court because ` ‘the 


learned Judges: thought! that the: view Èx- 
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-pressed by this Court in Shah Dhansukh- 
las case (AIR 1968 SC 1109) (supra), 
still left room for! the application i 
what was laid down by Chagla, C. J., 
Kalidas Bhavan Bhagwandas, (1958) 60 
Bom LR 1359. The learned Judges of the 
-High Court did not, we find, address 
-thernselves to the argument that, even if, 
on the view taken by Chagla, C. J., in 
Kalidas Bhavan’s case (supra), a discre- 
tion was left to the Court to deviate, in 
special circumstances, from the obligation 
to pass a decree, it was not proper for 
the High Court, in the exercise of its 
jurisdiction under Art. 227 of the Consti- 
tutior., to interfere with what the appei- 
late Court had found to be a just and 
proper exercise of discretion to pass the 
decree. As the High Court allowed the 
‘application under Art. 227 on 29th Aug., 
1975 without even ‘considering or setting 
aside the appellate ‘Court’s finding on the 
correct exercise of discretion by ‘the 
Trial Court, the landlord brought the 
case before us by grant of special leave 
to appeal. 


6. Before deciding the main question 
we may refer to another question which 
would also be sufficient for the decisicn 
of this appeal. That arises out of an event 
which is to be expected when the course 
of litigation is so long drawn out as the 
one before us. Smt. Shantibai Vishnu- 
mal, the original tenant of the shop in 
question died on , 9th December, 1973, 
during the course ;jof litigation, and the 
respondent, her son, was impleaded as 
the claimant to :her alleged tenancy 
rights under S. 5 (11) (c) of the Act 
_ which lays down:: 


“5 (11) ‘tenant’ means any person by 
whom or on whose account rent is pay- 
able for any premises and includes— 

(a) x x x x 

(b) x x x x 

(c) any member ‘of the tenant’s family 
residing with him at the time of his 
death as may be decided in default of 
agreement by the Court. 

7. Ia these circumstances, the ques- 
tion arose for decision whether the pre- 
sent respondent, whose residence is given 
in the special leave petition as “Agakhan 
Building, Haines Road, Bombay, could 
possibly claim to ibe a tenant in respect 
of the shop which admittedly constitutes 
business premises by reason of S. 5 (11) {¢) 
of the Act. The’ High Court took the 
view that S. 5 (11) (c) applies not only 
to residential premises but also to busi- 
ness premises and therefore, on the death 
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of a tenant of business premises, any 
member of tenant's family residing with 
him at the time of his death would be- 
come a tenant. We do not think this 
view taken by the High Court is correct. 
It is difficult to see how in case of busi- 
ness premises, the need for showing resid- 
ence with the original tenant at the time 
of his death would be relevant. It -is ob- 
vious from the language of S. 5 (11) (o) 
that the intention of the legislature in 
giving protection to a member of the 
family of the tenant residing with himt 
at the time of his death was to secure: 
that on the death of the tenant, the, 
member of his family residing with him’ 
at the time of his death is not thrown, 
out and this protection would be neces- 
sary only in case of residential premises. : 
When a tenant is in occupation of busi- 
ness premises, there would be no qués- 
tion of protecting against dispossession a 
member of the tenant’s family residing 
with him at the time of his death. The 
tenant may be carrying on a business in 
which the member of his family residing 
with him may not have any interest at 
all and yet on the construction adopted 





‘by the High Court, such member of the 


family would become a tenant in res- 
pect of the business premises. Such a 
result could not have been intended to be 
brought about by the legislature. It is 
difficult to discern any public policy 
which might seem to require it. The 
principle behing S. 5 (11) (c) seems to be 
that when a tenant is in occupation of 
premises, the tenancy ig taken by him 
not only for his own benefit, but also for 
the benefit of the members of the family 
residing with him, and, therefore, when 
the tenant dies, protection should be ex- 
tended to the members of the family 
who were participants in the benefit of 
the tenancy and for whose needs inter 
alia the tenancy was originally taken by 
the tenant. This principle underlying 
the enactment of S. 5 (11) (c) also goes 
to indicate that it is in respect. of resi- 


dential premises that the protection 
under that section is intended to be 
given. We can appreciate a provision 


being made in. respect of business pre-| 
mises that on the death of a tenant in 
respect of such premises, any member of 
the tenant’s family carrying on business 
with the tenant in such premises at the 
time of his death shall be a tenant and 
the protection of the Rent Act shall be 
available to him. But we fail to see 
what purpose the legislature could have 
had in view in according protection in 
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respect of business premises to a mem- 
ber of the tenant’s family residing with 
him at. the time of his death. The bssic 
‘postulate of the protection under -he 
:Rent Act is that the person who is 
sought to be protected must be in posses- 
-sion of the premises ‘and. his possession 
is protected by the legislation, But in 
case of business premises, a member of 
the family of the tenants residing with 
him at the time of his death may not be 
in possession of the business premises: he 
may bein service or he may be carry-ng 
on any other business. And yet on zhe 
view taken by the High Court, he weld 
become tenant. in respect of the busimess 
premises with which he has no conn=c- 
tion. We are, therefore, in agreerm=snt 
‘with the view taken by one of us 
(Bhagwati, J.) in the Gujarat High Court 
_about the correct meaning of S. 5 (11) (c) 
in Parubai Manilal Brahmin v. Baldevdas 
Zeverbhai -Tapodhan (1964) 5 Guj LR 
.563, in preference to the view adopted in 
the. subsequent decision of the Gujarat 
‘High Court in-heirs of deceased Darji 
Mohanlal Lavji v. Muktabai Sheniji 
3971) 12 Guj LR 272 which decision was 
‘followed by the Bombay High Court in 
.the judgment impugned in the present 
appeal before us. ss 3 


.' 8. It is significant to note that after 
the decision of Gujarat High Court in 
Parubai Manilal Brahmin v. Baldevias 
Zaverbhai, Tapodhan ((1964) 5 Guj LR 
563) ` (supra) the Gujarat legislature 
amended the Rent `Act y substitu-ing 
the following provision for S. 5(11)(¢ :— 
“5 (11) (c) (i) in relation to premises 
„let for residence, any member of the 
. tenant’s family residing with the tensnt, 
„at the time of, or within 3 months im- 
mediately preceding, the death of the 


tenant as may be decided in default of © 


cagreement by the Court, and 
(ii) in relation to premises let for basi- 
ness,. trade or storage, any’ member of 
the tenant’s family carrying on busiress, 
trade or storage with the tenant in the 
said’ premises at the time of the death of 
the tenant as may continue after his 
death, to carry on the business, trade or 
. storage, as the case may be, in the said 
premises and as may be decided in de- 
_fault or agreement by the Court”: ` 
9. This amendment was of course 
_ necessitated by the decision in Parubai 
: Manilal Brahmin v. Baldevdas Zaverthai 
Tapodhan ((1964) 5 Guj LR 563) anc it 
‘cannot, therefore, be relied upon for the 
purpose of supporting the view taken in 
that decision. But what is of significence 
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is that when the’ legislature enacted .a 
provision in régard to business premises 
in Cl. (ii) of S. 5 (11) (c), the legislature 
made it clear that the protection in res- 
pect of business premises was intended 
to be given, not to any member of the 
tenant’s family residing with him at the 
time of his death, but a member of the 
tenant’s family carrying on business with 
him in.such premises at the time of his 
death. The legislative intent, therefore, 
never was to confer protection in res- 
pect of business premises on a member 
of a-tenant’s family residing with him 
at the time of his death. This is also a 
circumstance which supports the view 
taken by the Gujarat High Court in the 
earlier decision in Parubai Manilal 
Brahmin v. Baldevdas Zaverbhai Tapo- 
dhan and shows that the view taken in 
the subsequent decision in heirs of de- 
ceased Darji Mohanlal Lavji v. Muktabai 
Shamji ((1971) 12 Guj LR 272) is not cor- 
rect. Of course, the amendment made in 
Rent Act in the State of Gujarat cannot 
assist us in interpreting S. 5 (11) (c) of the 
Rent Act in the State of Maharashtra, 
but ‘it is not wholly irrelevant, since’ the 


. Judgment of the Bombay High Court in 


appeal before us relies heavily on the 
decision of the Gujarat High Court in 


. heirs of deceased’ Darji Mohanlal Lavji 


v. Muktabai Shamji (supra) and. if that 
decision is incorrect, the judgment in 
appeal before us must also likewise be 
held to: suffer from same infirmity, We 
must, therefore, hold that S. 5 (11) (c) 
applies only in respect of residential 
premises and since the premises in ques- 
tion before us were admittedly ‘business 
premises the respondent, who was son of 
the original tenant, could not claim to be 


a tenant under S.'5 (11) (c). 


10. Coming now to the first question 
to which we referred earlier, we think 


that the problem of interpretation: and 
application of ‘S, 12 (3) (b) need not 
trouble us after the decision of this 


Court in Shah Dhansukhlal Chagganlal’s 
case (AIR 1968 SC 1109) (supra) follow- 
ed by the more recent decision in Har- 
banslal Jagmohandas v. Prabhudas Shiv- 


Jal (AIR 1976 SC 2005) ‘which completely 


covers the case before us. 


11. It is clear to us that the Act inter- 
feres with the landlord's right to pro- 
perty ‘and freedom of contract only for 
the limited purpose of protecting tenants 
from misuse of the landlord’s power to 
evict them; in these days of scarcity - of 
accommodation, by asserting his superior 
rights in property or trying to exploit 


- 
{ 
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this-: position -by. extracting: too. high. .rents 
from - helpless tenants. .The object. was 
not to déprive the landlord ‘altogether of 
his rights in property. which have. also 
‘to, be. respected. Another. object: was to 
make -possible eviction of tenants who 
fail -to carry out their obligation to. pay 
rent to- the. landlord despite opportunities 
given by law in that behalf. Thus, S. 12 
-(3) (a) of the- Act makes it obligatory -for 
the- Court to pass a} decree when its 
conditions are satisfied as was pointed 
‘out. by one of us (Bhagwati, J.)-in Ratilal 
Balabhai Nazar v. Ranchodbhai. Shanker- 
bhai Patel, AIR- 1968} Guj-172. If there is 
Statutory default. or neglect on the. part 
of the tenant, whatever may. be its cause, 
‘the landlord acquires a right under Ss: 12 
(3) (a)..to get a decree for eviction. + But 
where the conditions of S. 12 (3) (a) are 
not -satisfied, there is a further opportu- 
-nity given to the tenant to protect him- 
self against eviction. He: can comply - with 
the conditions set out in S. 12 (8) (b) and 
defeat the landlord’s claim for eviction. 
‘If, however, he does! not fulfil those con- 
ditions, he can not claim the protection. of 
$12 (8) (b) and in that. event, there 
being no other protection - „available to 
him, a decree- for’ eviction would -have 
.to go against him. lIt is difficult to see 
how by any . judicial. valour discretion 
exercisable in favour of the tenant can 
be found in S. 12 (3) (b), even where 
.the conditions laid down by. it.are satis- 
fied, to be- strictly | confined. within the 
limits ` prescribed for' their operation.: We 
think that Chagla, C. J., was doing no- 
‘thing less than legislating in Kalidas 
Bhavan’s case ((1958) 60 Bom LR; 1359) 
(supra),. in converting the provisions of 
.S. 12 (3) (b) into a sort of discretionary 
jurisdiction of ` the | Court to - relieve 
tenants from hardship. The decisions of 
this Court. referred to above. in- any 
case, make the position quite clear -that 
'S.-12 (3) (b) does not create any discre- 
tionary jurisdiction in the Court. -It pro- 
vides protection to the tenant on certain 
conditions and these conditions have to 
be strictly. observed jby the tenant -who 
seeks the benefit of ithe. section. If the 
statutory provisions. ` do not go far 
énough to relieve the hardship of ‘the 
tenant the remedy lies with the legisla- 
ture. It is not in the hands of Courts, 






“12; Lastly, we. think that | the ‘High 
Court committed a. gross error in inter- 
fering, upon an application under Art. 227 
-of the Constitution with what was a ‘Just 
and proper exercise; of its. discretion ‘by 
the ` Court of ‘Small ‘Causes in, Bombay 


: 
i 
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‘the .High Court 
‘the limits- of its supervisory jurisdiction 


‘with 
Art. 227 of the Constitution. In Babhut- 
„mal Raichand Oswal’s case _(supra) 

‘Court. also - said. (at p.. 1301): * 


“ability” in the administration 
‘in accordance with law which is possible 


5 AIR. 


view that, the 
in the matter. 


even: on othe. 
Court. had 


erroneous: 
a- discretion 


‘The High Court, without even: :consider- 


ing :of. -setting aside the. findings . of. the 


‘Court. concerned about ‘the circumstances 


calling for the exercise of a discretion 
in favour of the appellant, allowed the 
application under Art...227 ‘of the. Consti- 


‘tution, This,. we. think, was-quite unwar- 


ranted., We feel,.certain that the High 


Court’ would: not have fallen -into such 
-an error if-its attention was drawn -tọ the 
-law as laid down by 
-Babhutmal Raichand Oswal.v. Laxmibai 


this Court: in 


R. Tarte, AIR 1975: SC 1297.. There.. this 
Court,.in an appeal by special- leave. from 
a- judgment of the -Bombay Rien: Court 


observed, (at; p. 1297): 


: “It is. a litigation. between - -landlord 
and tenant and as. is: usual with this -type 
of litigation, it. has- been fought to. -a 


-bitter end.: Much of the agony to which 


the tenant has been subjected. in : -this 
litigation. would have. been spared if only 
. had kept- itself .within 


and not -ventured into fields impermis- 
sible to it under Art. 26 or -227 of the 
Constitution.” 


A finding as to whether IEE 
justify the exercise of a disċretion or 
not, unless clearly perverse and patently 
unreasonable is, after all, a finding of 
fact only, which could not be interfered 
‘either under Art. 226 or. under 


this 


“It. would, therefore, be seen that the 
High Court. cannot, while .. exercising 
jurisdiction under . Art. 227, interfere 
with findings of fact. recorded by the 


Subordinate Court or Tribunal. Its func- 
.tion is . limited. to 


seeing that the. Sub- 
ordinate Court or . Tribunal functions 
within the limits of its authority.” 

13. Even’ that certainty and predict- 
of justice 


only if lawyers -and Courts care to 
scrupulously. apply the law clearly’ de- 


clared by this Court, would” not a 
attainable if this elementary duty | 
“overlooked.” 


14. For the reasons given’ above, we 
allow this appeal, set aside the judgment 


“and decree of the High Court and res- 
tore ‘that passed by the Appellate Bench 
-of ‘the Small Causes 
‘January, 1970. 
me ‘costs: of the appellant. 


‘Court >on 22nd 
The respondent will. pay 


Appeal ‘allowed. 
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Y., V. CHANDRACHUD, C. J., 
S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 
The State through the Delhi Admin- 
istration, Appellant v. Sanjay Gandhi, 
Respondent. 


Criminal Appeal No. 188 of 1978, D/- 
5-5-1978. , 

(A) Constitution of India, Art. 136 — 
Order rejecting application of cancella- 
tion of bail — Appeal by special leav 
— New material — Use against accused 
— Not permissible — (Criminal P. C 
(1974), Ss. 439 (2), 437). 


In an appeal against order of th= 


High Court rejecting application for can- > 


cellation of bail, the State cannot b= 
allowed to rely on any new material 
which was not available to the Higk 
Court and which came into existenc= 
after the High Court gave. its judgment. 
It would be unfair to the accused te 
make use of that material without givins 
him an adequate opportunity to meet it 
That will entail a fairly long adjourn- 
ment which may frustrate the verz 
object of the proceedings initiated b7 
the State. Besides, though in appro- 
priate cases the court has the power tc 
take additional evidence, that power ha= 
to be exercised sparingly, particularly im 
appeals brought under Art.: 136 of thz 
Constitution. It is open to the prosecu- 
tion, if so advised, to bring the new 
development to the High Court’s atten- 
tion for obtaining suitable relief. 

(Para 113 


Anna: AIR Comm. Cr. P. C. (7th Edn.L 
S. 437, N. 7; S. 439, N. 14. Const. of 
India, Art. 136, N. 10B & 16. 


(B) Criminal P. C. (2 of 1974), Ss. 437 
(2), 437 (5) — Cancellation of bail — 
Grounds — Prosecution witnesses turn- 
ing hostile — Not sufficient in itself — 
Must bear causal connection with som= 
act or conduct of “accused. 


Rejection of bail when bail is applied 
for is one thing, cancellation of bail 
already granted is quite another. It is 
easier to reject a ‘bail application in a 
non-bailable case than to cancel a bail 
granted in such a case. Cancellation ož 


*(Decision of Single Judge of Delhi High 
Court, D/- 11-4-1978.) 
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bail necessarily involves the review of 
a decision already made and can by and 
large be permitted only if, by reason of 
supervening circumstances. it would be 
no longer conducive to a fair trial to 
allow the accused to retain his freedom 
during the trial. The fact that prosecu- 
tion witnesses have turned hostile can- 
not by itself justify the inference that 
the accused has won them over. The 
objective fact that witnesses have turn- 
ed hostile must be shown to bear a 
causal connection with the subjective 
involvement therein of the accused. 
Without such proof, a bail once granted 
cannot be cancelled on the off chance 
or on the supposition that witnesses have 
been won over by the accused. Incon- 
sistent testimony: can no more be ascri- 
bed iby itself to the influence of the 
accused than consistent testimony, by 
itself, can be ascribed to the pressure 
of the prosecution. (Para 13) 


Of their own volition a relative of an 
accused may resile out of natural love 
and ‘affection and an employee out of a 
sense of gratitude. It is therefore 
necessary for the prosecution to show 
some act or conduct on the part of the 
accused from which a reasonable infer- 
ence may. arise that the witnesses have 
gone back on their statements as a result 
of an intervention by or on behalf of 
the accused. (Para 18) 


Anno:..AIR Comm. Cr. P. C. (7th 
Edn.), S. 437, N. 7, S. 439, N. 7. 


(C) Criminal P. C. (2 of 1974), Ss. 439 
(2), 437 (5) — Cancellation of bail — 
Plea that witnesses turned hostile as 
won by accused — Burden of proof — 
Extent of — (Evidence Act (1872), Ss. 3 
and 101-104). 

In an application for cancellation of 
bail it is not necessary for the prosecu- 
tion to prove by a mathematical cer- 
tainty or ‘even beyond a reasonable 
doubt that the witnesses have turned 


„hostile because they are won over by 


the accused. The issue of cancellation 
of bail can only arise in criminal cases, 
but that does not mean that every in- 
cidental matter in a criminal case must 
be proved beyond a reasonable doubt 
like the guilt of the accused. Indeed, 
proof of facts by preponderance of pro- 
babilities as in a civil case is not foreign 
to criminal . jurisprudence because, in 
cases where the statute ‘raised a pre- 
sumption of guilt as, for example, the 
Prevention of Corruption Act, the accu- 
sed is entitled to rebut that presumption 
by proving his defence by a balance of 
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probabilities. He -does not have to 
establish his case’ beyond a reasonab_e 
doubt. - The same standard of proof as in 
a civil case applies to. proof of incidental 
issues involved in a criminal trial like 


the cancellation of bail of an accused. 


The prosecution, therefore; can establish 
its case in an’ application for cancella- 
tion of bail by showing. on a preponde- 
rance of probabilities that the accused 
has attempted to tamper or has tamper- 
ed with’ its withesses.. Proving -by tke 
test of balance of probabilities that the 


accused has abused-his liberty or that’ 


there is a reasonable ‘apprehension ‘that 
_ he will. intérfere with the course -of 


justice is all that is necessary for the 


prosécution to do in order to succeed in 
an aoplieation for caiicellation of bail. 
- (Para. 14) 


Anno: AIR Comm.: Cr. P. C. (7th Edn), 
S. 437,-N. 7; $S. 439, N. 7. AIR Manual 
(3rd Edn. ), Evi. Act, S. 3, N. 5%, Ss. 102- 
104, N. 3. 


(D) Constitution. of India, Art. 136 | — 
Appeal by special léave — Cancellaticn 
of bail — Application rejected — Accu- 
sed whether tampered: with . prosecuticn 
witnesses — High Court’s finding, .— 
Interference with — When justified. — 
Cri. Misc. Appin. No. 130 of .1978, D- 
“1-4-1978 (Delhi), Reversed — (Criminal 
P. C. (2 of 1974), S. 439). fy” g 


-In an appeal- by special “leave: against 
order of the High Court rejecting appli- 
cation for. cancellation of bail; normally 


the High Court’s findings are treated. cy 


.the Supreme Court as binding on: issues 
whether the accused while at large cn 


bail has tampered with witnesses ard - 


there is a reasonable apprehension that 
he will continue to indulge in that. course 
of conduct if he is allowed to remain at 
large. However, the Supreme Court will 
interfere if the High Court has rejected 


incontrovertible. evidence on -hypertechni- . 
If two views of the © 


cal considerations. 
evidence were reasonably possible ard 
the High Court had.taken one view, the 
Supreme Court would decline to inter- 
fere therewith:in. appeal under Art. 136 
of the Constitution. But: the Supreme 
Court would. interfere. if the evidence 
points in one ‘direction only,+leaving no 
manner of doubt that the accused. has 
misused: the facility afforded to him by 
the High Court by’ Ranting Aapan 
bail to him:. : + - (Para 15) 

Held on -facts that- the ee has 
abused ‘his liberty- “by . attempting’ to 
suborn the: prosécution witnesses: ” He 


Delhi Admn. `v. Sanjay Gandhi (Chandrachud C. J.) 


‘duced a film called 


whether the censorship 


A.L R. 


has ‘therefore forfeited his-right to re- 
main free. (Para 23) 

Anno: AIR Comm. Cr. P. C. (7th Edn.), 
S. 439, N. 7; Const. 3i India, Art. 136, 
N. 12 "& 16. ae, 8 


(Œ) Criminal P: C. e of 1974), Ss. 439 ` 


(2); 437 (5) — Power to cancel bail — 


Must be exercised with care and cir-. 
cumspection and in appropriate cases — .- 
Cri. Mise. Appin. No. 130 of 1978, D/- 
11-4-1978 (Delhi), Reversed. ; 

The power to take back in custody an 
accused who has been. enlarged on bail 


“has to be exercised with: care’ and cir- 


cumspection. `:But “the: power, though of. 


an extraordinary nature, is meant to be 


exercised in appropriate cases, when, by- 
a preponderance of probabilities, it is 
clear-that the accused is interfering with 
the course of justice by: tampering with 
witnesses. Refusal to exercise that 
wholesome power in such cases, few 
though they may be, will reduce it to a 


- dead letter and will suffer the courts to 


be : silent spectators to the subversion of- 
the:: judicial process. (Para 24) 

Anno.: AIR Comm, Cr.P.C. (i Edn. ) 
S. 437, N. 7, S. 439, N. 7. 


Cases. Referred.: ‘Chronological - Paras 


. AIR 1978 SC 179:1978.Cri LJ 129 25- 


AIR 1958 .Bom 406: 60. Bom LR 465: 
1958 Cri LJ 1308 .- - 25 
Mr. `'Ram Jethmalani. Sr. renee (Mr. 

R. N.- Sachthey, Advocate with-him), for 

Appellant; Mr. A. N. Mulla, Sr.. Advocate 

(M/s. B. Mathur. B. R. Handa and“ D. 


Goburdhan, Advocates with: him), for 
“Respondent. - 
CHANDRACHUD, C. J.:— The res- 


pondent is arraigned as accused No. 2 in 
a prosecution instituted by the Central 
Bureau of Investigation in the Court of 
the learned Chief Metropolita Magis- 
trate, Delhi. Omitting details which are 
not necessary for the present purpose, , 


‘the case of, the sProsccunen is ‘as Bae 
‘lows: : 


2. One Shri Auntie Nahata had pro- 
‘Kissa Kursi Ka’,. 
which portrayed the- story of ‘the politi- 
cal doings of the respondent - and - his 
mother, Smt. Indira Gandhi, the former 
Prime Minister of India. - The Board of 
Censors declined to grant a certificate for’ 


“exhibition of the film whereupon, ‘Shri 


Nahata filed-awrit petition in this Court 
for a Writ of Mandamus. On October 


“29, 1975, a direction was given by the 
` Court that the film be screened on No- 


‘vember 17 to enable the Judges -to see 
_ certificate was 
refused rightly. In order to prevent. this 
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Court from exercising its constitutional 
jurisdiction and with a view to prevent- 
ing the film frem ‘being publicly exhibit- 
ed, the respondent and his co-accused 
Shri Vidya’ Charan Shukla, who was them 
the Minister for Information and Broad- 
casting, entered into a conspiracy te 
take possession of the film and to des- 


troy it. In pursuance of that conspiracy, . 


13 steel trunks containing 150 spools of 
the film were brought under special 
escort from Bombay to Delhi at the be- 
hest of Shri Shukla. The consignmenz 
reached the New Delhi Railway Station 
on November 19, 1975. The spools were 
then loaded in two tempo vehicles be- 


longing to the respondent or to his com- ` 


pany, M/s. Maruti Ltd., Gurgaon, ož 
which respondent was the. Managing 
Director. The vehicles, which were 
driven by Ram Chander and Charan 
Singh were taken to Gurgaon at the pre- 
mises of Maruti Limited where, under 
instructions given by the respondent, the 
spools were destroyed by setting fire. to 
them some time. prior to November 24 
1975. A positive print of the film was 
lying in the Auditorium of the Ministry 
at Mahadev Road, New Delhi, which was 
taken charge of by one Ghose, a Deputy 
Secretary in the Ministry of Informatior 
and Broadcasting. He loaded it in Shr 
Shukla’s staff car whereupon Shri Shukle 
himself delivered the print at No. 1 
Safdarjang Road, where the respondent 
and his mother used to. live at the ‘rele- 
vant time. The Supreme Court was in- 
formed that it was‘not possible to screer 
the film for evaluation’ by the . Judges. 


And the writ petition filed by. Shri Nahate . 


came to an abrupt end upon an affidavit 
being filed on March 22, 1976, by Ghose 
that the spools of the film had got mix- 
ed up with some other films received-by 
the Government in connection with the 
International Film Festival. 


3.’ After the emergency was lifted and 
the present Janata Government came 
into power, a certain information was 
received in consequence of which a raid 
was effected on the Gurgaon premises of 
the Maruti Limited.: The raid yielded 
incriminating material to show that the 
13 boxes which had been réceived from 
Bombay at the New Delhi Railway Sta- 
tion contained the spools of the film 
‘Kissa Kursi Ka' which were burnt and 
destroyed in the factory premises. R. B. 
Khedkar, a Security Officer of the Maruti 
Limited and his assistant, Kanwar Singh 
Yadav, who was the Security Supervisor 
of the company, were arrested on the 
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‘course of investigation, 


[Prs, 2-7] S.C. 963 


very day of the raid. Yadav made a 
statement on the following day stating 
how the film was burnt in the premises 
of the factory. Yadav’s confessional 
statement was recorded by the Chief 
Metropolitan Magistrate on June 3 and 
Khedkar’s on June 4. They were grant- 
ed pardon -under S. 306 of the Criminal 
P. C. on July 14, 1977. During the 
various state- 
ments were recorded by the police in- 
cluding those of the two drivers of the 
tempo vehicles, Ram Chander and Charan 
Singh a watchman called Om Prakash 
and several employees of the Store De- 
partment of the company. 

4, After completion of the investiga- 
tion,. a chargesheet was filed by the 
C..B. I. in the court of the Chief Metro- 
politan Magistrate citing 138 witnesses 
for proving charges under S. 120-B read 
with Ss. 409, 435 and 201 of the Penal 
Code as also for substantive offences . 
under the last mentioned three sections 
of the Penal Code. 


5. In certain proceedings for contempt 
and perjury which were filed in this 
Court against Shri Shukla, it was direct- 
ed by the Court on January 2, 1978, that 
the Chief. Metropolitan Magistrate shall 
commence the hearing of the .case on 
February 15 and that the ‘Sessions Court 
will commence the trial: on March 20, 
1978, and shall proceed with the hearing 
from day. to day. By an order dated 
February 14, the Court extended the 
time limit ‘by four days in each case. 


6. The committal proceedings com- 
menced..in the Court of the learned 
Chief Metropolitan Magistrate, Delhi, on 
February. 20, 1978. Khedkar who was 
examined on that day supported the 
prosecution fully except that he. admitted 
in his cross-examination that he had 
written two inland letters, which may 
tend to throw. a cloud on his evidence. 
On February. 21, the second approver 
Yadav was examined by the prosecution. 
He resiled both from the - statement 
which he made to the police under.Sec- 
tion 161 of the Criminal P. C. as well as 
from his judicial confession. The re- 
cording of Yadav’ evidence was over on 
the 22nd. 


7.. On February 27, 1978, an applica- 
tion was filed by the Delhi Administra- 
tion, in the High Court of Delhi for can- 
cellation of the respondent’s bail. That 
application having been dismissed by a 
learned single Judge on April 11, 1978, 
the Administration has Hed this appeal 
by special leave. 
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8. Before the High Court, the follow- 
ing submissions were made on behalf af 
the appellant: 


(1) That the respondent was charged 
with offences amongst which is the 
offence under S. 409 of the Penal Code 
which is punishable with imprisonmert 
for life. The respondent, having been 
accused of a non-bailable offence, it was 
wrong in the first instance to enlarge 
him on bail. 


(2) Initially, the investigation wes 
started in respect of the conspiracy and 
theft.of the film from the custody of the 
Government. The respondent had ok- 
tained an order of anticipatory bail from 
the Delhi High Court in respect of those 
offences, It transpired during the course 
of investigation that a far more serious 
offence under S. 120-B read with S. 409 
of the Penal Code was committed by tke 
respondent and the co-accused. Even 
though prior to July 14, 1977, on which 
date the chargesheet was filed, the State 
was in possession of information showirg 
that the respondent was trying to tamper 
with the witnesses, the State did not 
apply for cancellation of the anticipatory 
bail nor did it ask the Magistrate 70 
issue a non-bailable warrant because the 
very witnesses who were attempted to be 
tampered with had complained to the 
Police that the respondent was trying <o 
win them over. In the larger interest. of 
justice, the State did not adopt a vindiz- 
tive attitude towards the respondent by 
asking that the should be taken into 
custody. 


(3) It was the plain duty of the High 
Court to enforce the provisions of S..437 
of the Criminal. P. C. when it was 
brought to its notice that the respondent, 
being charged 'with an offence undər 
S. 409 which is punishable with life im- 
prisonment was illegally on bail, parti- 
cularly when he had misused his liberty, 
The obligation of the Court to enforze 
the provisions of S. 437 of the Criminal 
P. C. does not depend upon whether the 
State has acted _ vigilance and pro~ 
mptitude. 


(4) The burden which “rests on tae 
State in an application for cancellation 
of bail is of a limited nature. All that 
is necessary for the State’ to show, in 
support of its plea that bail be cancelled, 
is that there is a ‘reasonable apprehen- 
sion that by tampering with witness2s, 
the accused is interfering with the course 
of justice. It is neither necessary to 
prove the fact of tampering with mathe- 
matical certainty nor indeed beyond a 
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‘reasonable doubt. The test to be adopt- 


ed in such matters is one of ‘reasonable. 
apprehension’, 


(5) On February 13 and 14, 1978, ap- 
prover Yadav, first through Khedkar arid 
then by an application written and signed 
by himself, complained to the C. B.I. Offi- 
cers that the respondent was trying to 
tamper with his evidence through Ram 
Chander, the driver of the tempo. Within 
a week thereafter, that is on Feb. 21, 1978, 
Yadav turned hostile by going back upon 
the statement which he had made. before 
the police under S. 161 of the Criminal. 
P. C. and on his confessional statement 
recorded by the Magistrate on the basis 
of which he had secured pardon a few 
days earlier. This incident’ by itself was 
‘sufficient to justify the State’s plea that 
there was a reasonable apprehension in 
the mind of the. prosecution that the 
respondent was tampering with their 
witnesses. 


(6) The fact that the respondent had 
contacted Yadav on February 17 and-was 
seen in Yadav’s company on that date 
was supported by the evidence of Ganpat 
Singh, a Postal Peon, Digamber Das, an 
employee of the Maruti Limited and 
Satpal Singh, a constable of the Haryana 
Armed Police. There was no justifica- 
tion for disbelieving the affidavits of 
these three persons. 


(7) As far back as July 1977, the res- 
pondent had attempted to tamper with 
two witnesses, Charan Singh and A. K. 
Dangwal. Both of these witnesses had 
given written applications to the police 
complaining of attempts made by the 
respondent to win them ‚over. The en- 
tries made by the police in the General 
Diary corroborated the complaints made 
by these witnesses. The two complaints, 
though not acted upon promptly by the 
police by asking for’ the cancellation of 
respondent’s bail, render it highly pro- 
bable that during the later stages of the 
trial, several witnesses turned hostile on 
account of the pressure and influence 
which the respondent exercised on them. 

(8) It was through Ram Chander that 
approver Yadav was approached and 
tampered with. On February 21, 1978, 
Ram Chander was sitting in the court 
though his presence was not necessary 
and indeed, he entered the court-room 
along. with a group of respondent’s parti- 
sans for whom the respondent had ob- 
tained the Magistrate’s permission by 
seeing him in his chamber. - 


. 9. These very contentions have been 
repeated before us by Shri Ram Jetha- 
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malani who also relied upon some addi- 
tional data in support of the applicatioz 
for cancellation of the respondent’s bail 
The new material on which counsel relie= 
-has come into existence after the High 
Court delivered its judgment on April 11 
and in the very nature of things, th= 
High Court has had no opportunity tz 
consider its weight and relevance on th= 
question in issue. 


10. Shri A. N. Mulla who appears on be- 
half of the respondent controverted eac= 
and every allegation made by the appel 
lant. He contends that the prosecution hz 
been launched out of political vendette 
that ordinary offences triable by = 
Magistrate have been magnified beyon= 
all proportion, that pardon was tender- 
ed to the so-called approvers though n= 
charge could kave been levelled against 
them, for the sole purpose of attractin= 
the application of S. 306 (5) of the Cré 
minal P. C. so as to drag the accused t 
the Sessions Court, that the police witz. 
their unlimited resources have left no 
stone unturned in order somehow © 
‘implicate the accused and that eviden= 
in regard to tampering of witnesses = 
. manufactured with a view to explaining 
away the tell-tale circumstance that the 
key witnesses, including one of the ap- 
provers,’ have refused to support the 
prosecution. The prosecution, according 
to counsel, ventured into sensation— 
mongering by building the super-structur= 
of a Sessions trial on a slippery founds- 
tion and having been disillusioned by the 
performance of its star witnesses, it hes 
resorted to the expedient of asking fcr 
cancellation of the respondent’s bail in 
order to give prop to a failing case based 
on trumped-up charges. Strong objec 
tion was taken by the learned counsel 
to the attempt made by the appellant tə 
cite new and additional’ material before 
us. This, according to him is impermis 
sible in an appeal filed by leave under 
- Art. 136 of the Constitution,. since the 
only question that is open to us to cor- 
sider is whether, on the material befor 
it, the High Court is right in coming ta 
the conclusion ta which it did. 5 


11. We are not disposed to allow the 
State to rely on ‘any new material whica 
was not available to. the High Cour= 
True, that the additional data came ints 
existence after the High Court gave its 
judgment but it would be unfair to the 
respondent to make use of that materiz: 
without giving him an adequate opportu 
nity to meet it. That will entail a fairlr 
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long adjournment which may frustrate 
the very object of the proceedings in- 
itiated by the State. Besides, though in 
appropriate.cases the court has the power 
to take additional evidence, that power 
has to be exercised sparingly, particularly 
in appeals brought under Art. 136 of the 
Constitution. The High Court, while dis- 
missing the State’s application for can- 
cellation of bail, has reserved to it the 
liberty “to approach it if, at any time in 
future, the respondent abuses his 
liberty”. The new development could, 
if the prosecution is so advised, be 
brought to the High Court’s attention for 
obtaining suitable relief. We cannot 
spend our time in scanning affidavits and 
sifting material for the first time for 
ourselves, for determining whether the 
new material can justify cancellation of 
bail. We propose, therefore, to limit 
ourselves to the facts and incidents 
which were before the High Court and 
on which it has pronounced. 


12. We ought not to forget, while 
dealing with the rival contentions, that 
the trial is still pending in the Sessions 
Court and any observation made by us 
in this incidental proceeding may. un- 
wittingly influence the course of trial. 
We will take care to see that nothing is 
said on the merits of the matter, no 
comment made on the veracity of wit- 
nesses and no subtle guidance offered to 
unravel why the witnesses have turned . 
hostile. These: matters, at this moment, 
are within the exclusive domain of the 
Sessions Court and we cannot, by em- 
ploying an artifice, withdraw the deci- 
sion of these questions to ourselves. It is _ 
the privilege of the Sessions Court, not 
of the Supreme Court, to try the accused. 
We must therefore make it clear that 
nothing said by us in our judgment shall ’ 
influence the decision of the case and the 
Sessions Judge is free to assess and 
evaluate the evidence, unhampered by 
any observations we may have happened 
to make. 


13. Rejection of bail when bail is ap- 
plied for is one thing, cancellation of bail 
already granted is quite another. It is 
easier to reject a bail application in a 
non-bailable case: than to:cancel a bail 
granted in such a case. Cancellation of 
bail necessarily involves the review of a 
decision already made and can by and 
large be permitted only if, by reason of 
supervening circumstances, it would be 
no longer conducive’ to ʻa fair trial to 
allow the accused to retain his freedom 
during: the trial, The fact that prosecu- 
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tion witnesses have turned hostile can- 
not by itself justify the inference that 
the accused has won them over. A brother, 
a sister or a parent who has seen the com- 
mission of crime, may resile.in the Court 
from a statement recorded during the 
course of investigation. That happens in- 
stinctively, out of natural love and affec- 
tion, not out of persuasion by the accused. 
The witness has a stake in the innocence 
of the accused and tries therefore to 
save him from the guilt. Likewise, an 
employee may, out of a sense of gratitude, 
oblige the employer by uttering an un- 
truth without pressure or persuasion. In 
other words, the objective fact that- wit- 
-Inesses have ‘turned . hostile must be 
shown to bear a causal connection with 
the subjective involvement therein of the 
respondent. Without such proof, a bail 
once granted cannot be cancelled on the 
off chance or on the supposition that wit- 
nesses have been won over by the ac- 
cused, Inconsistent testimony can no 
more be ascribed by itself to the influ- 
ence of the accused than consistent 
testimony, by itself, can be ascribed to 
' the pressure of the prosecution. There- 
fore, Mr. Mulla’is right that one has to 
countenance a reasonable: possibility thal 
the employees of Maruti like the ap- 
prover Yadav might have, of their own 
volition, attempted to protect the respon- 
dent from involvement in criminal 
-charges, Their willingness now to oblige 
the respondent would depend upon how 
much the respondent. has obliged them 
in the past. 
jthe, prosecution to show some act oz 
conduct on the part of the respondent 
from ‘which a reasonable inference maw 
arise that the witnesses have gone back 
on their statements as a result of ‘an. 
intervention by or on behalf of the res- 
pondent. 


14. Before we go to the facts of the 
ease, it is necessary to consider what 
precisely is the nature of the burden 
which rests on the prosecution in an ap- 
plication for cancellation. of. ‘bail. Is it 
necessary for the prosecution: to prove 
by a mathematical certainty or even be 
yond a reasonable doubt that the wit- 
nesses have turned -hostile because they 
are won over by .the accused? W2 
think not. The issue of cancellation af 
bail can only arise in criminal cases, but 
that does not mean that every incidentel 
matter’ in a criminal case must be proved 
‘beyond a reasonable doubt like the guilt 
of.the accused. Whether an accused 3s 
absconding and therefore his property 


It is therefore necessary foz’ , Witnesses. 
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can be attached under S. 83 of the Cri- 
minal P..C., whether a search of person 
or premises: was taken as required by 
the -provisions of S. 100 of the Code, whe- 
thera confession is recorded in strict ac- 
cordance with the requirements of S. 164 
of the Code and whether a fact was dis- 
covered in consequence of information 
received from an accused as required by 
S. 27 of the Evidence Act are all matters. 
which fall peculiarly within the ordinary 
sweep of criminal trials. But though the 
guilt of the accused in cases which in- 
volve the assessment of these facts has 
to be established beyond a reasonable 
doubt, these various facts are not re- 
quired to be proved. by the same rigor- 
ous standard.’ Indeed, proof of facts’ by. 
preponderance of probabilities as in a 
civil case is not foreign . to . criminal 
jurisprudence because, in cases where 
the statute raises a’ presumption of guilt 
as, for example, the Prevention of Cor- 
ruption Act, the accused is entitled to 
rebut that presumption by proving his 
defence by a balance of probabilities, He 
does not have to establish his case be- 
yond a reasonable doubt. The same 
standard of proof as in a civil. case ap- 
plies. to, “proof of incidental ‘issues in- 
volved in a criminal trial like the can- 
cellation of bail of an accused. The pro- 
secution, therefore, can establish its case 
in an application for cancellation of bail 
by showing on a preponderance .of pro- 
babilities thatthe accused has attempt- 
ed to.tamper or has tampered with its 
Proving by the test of balance 
of probabilities that the accused has 
abused his liberty or that there. is a re- 
asonable apprehension that he will inter- 
fere with the course of justice is all that 
is necessary. for thei prosecution to do in 
order to succeed in an application for 
cancellation of bail. 


15.. Our task therefore is to determine 
whether, by the application of the test 
of probabilities. the prosecution has suc- 
ceeded in proving its case that the res- 
pondent has tampered with its witnesses 
and that there is a reasonable apprehen- 
sion that he will continue to indulge in 
that course of conduct if he is allowed 
to- remain at large. ‘Normally, the High 
Court’s findings are treated by this Court| 
as binding on such ‘issues. but, regret- 
fully, we have to depart from that rule’. 
since the High Court has rejected in- 
controvertible evidence on hypertechni- 
cal considerations. If two views of the 
evidence were reasonably possible. and 
the High Court had .taken one’ view, we 
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would have been disinclined to interfere 
therewith in this appeal under Art. 1% 
of- the Constitution. But the evidence 
points in one direction only, leaving mo 
manner of doubt that the respondent hes 
misused the facility afforded to him by 
the High Court by granting anticipatory 
bail to him. : 


16. The sequence of events ‘is teo 


striking to fail to catch tHe watchful eys. - 


But, we will not enter. too minutely ind 
the several incidents on which the ap- 
pellant relies to prove its case. We wEI 
confine ourselves to some of the ou> 
standing instances and show how tha 
prosecution is justified . in its appr ehpi 
sion. á 


17. Kanwar Singh- Yadav was work-. 


ing at the relevant ‘time -as a Security 
Supervisor under R. 'B. Khedkar w> 
was the Security Officer of Maruti Lté. 
Both of them were arrested on the very 
day of the raid, that is, 'on ‘May 25, 1977. 
On the 26th, the police recorded Yadav’s 
statement and on the 28th, he. made a 
‘petition to the Chief Metropolitan Magis- 
trate, expressing his willingness to. cory 
fess. The confessional. statement was 
recorded on June 3 and Yadav wes 
granted pardon on July 14, under S. 3¢4 
of the Criminal P. C. Khedkar made a3 
confession on June 4 and was granted 
pardon on July 14, 1977. The C.B: L 
filed the: chargesheet on 14th July itsel£ 

18. The committal proceedings were 
fixed by this Court by an order dated 
January 2, 1978 to begin peremptorily on 
February 15, 1978. The respondent ot~ 
tained’ a modification of that order, be 


virtue of which the proceedings began- 


on February 20.: 


°19. One day before the proceedings 
were originally schéduled to begin, the 
is on 14th February, the two approver. 
Yadav and Khedkar appeared at th= 
C. B. I. office and filed written complaint 
dated the 13th that- the respondent we 
making repeated attempts to call Yada. 
to meet him by sending the car wit= 
Ram Chander, the driver of the respon- 
dent. 


Yaday turned hostile when he was eéxa- 
mined on’ the 21st February before th= 
Committing Magistrate. He went back 
on his police statement; resiled from, his 
confession and risked ‘his pardon. But 
he admitted in his cross-examination te 
the Public Prosecutor that he ‘had given 
the complaint to the C. B. I: He ex- 
plained it away by offering a series 07 
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excuses but we will only characterise 
that attempt as lame and unconvincing. 
A deeper probe into the matter and its 
critical analysis is likely to exceed the 
legitimate bounds of this proceeding and 
therefore we will stop with the observa- 
tion that there is more than satisfactory 
proof of the respondent having attempt- 
ed to suborn Yadav. Whether Yadav 
succumbed to the persuasion is not for us 
to say. The Sessions Judge shall have 
to decide that question uninfluenced by 
anything appearing herein. We are con- 
cerned with the respondent’s conduct, 
not with Yacav’s reaction or his motives. 
Khedkar stuck to the complaint. 


20. That is in regard to the event of 
the 14th February. On the 17th, Yadav 
and, the respondent were. seen together, 
the former leaving the Maruti factory 
with the respondent in his car., This is 
supported by the affidavits of Sat Pal 
Singh, a constable of the: Haryana Armed 
Constabulary who was on duty at the 
Factory, Ganpat Singh, a Postal Peon 
and Digambar Das, an; Assistant Des- 
patch Clerk in Maruti. It is undisputed 
that the respondent had gone for official 
work to the factory on thé 17th. The 
High Court rejects the ‘incident firstly 
because it is not mentioned in the peti- 
tion for cancellation of the respondent’s 
bail. The affidavit of Ved Prakash, In- 
spector of Police, C. B. L, shows that in- 
formation of the incident was received 
on ‘the 24th whereas the petition was 
drafted on the 22nd February. That 
apart, we cannot understand the High 
Court'to say that the affidavits of the 
three’ witnesses could not be accepted 
because the’ verification’ clause of the 
affidavits was “most. defective” as it 
could not be said “that part of the affi- 
davit is true to the knowledge of the 
deponent and what part thereof is true 
to the belief of the deponent”. This rea- 
son has been cited by the learned Judge 
for rejecting “an” an incident but then 
it was open to him to ask for better 
particulars of verification. The witnesses 
claim to have seen with their own eyes 
that Yadav drove away with the respon- 
dent. The- incident consisted of onè 
single event- and there “was no possibi- 
lity of the witnesses’ knowledge being 
mixed up. with their belief. We find it 
impossible to endorse this part of the 
High Court’s redsoning and are inclined 
to the view that the respondent ultimately 
succeeded in establishing contact with 
Yadav.- Whether the respondent suc- 
ceeded in achieving his ultimate object 
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is beyond us to say except that Yadav 
turned hostile in the Committing Magis- 
trate’s Court on February 21. 


21. The High Court has also rejected 
the affidavit of Sarup Singh that on 
February 28, 1978,| while he was doing 
duty as an armed ‘constable at the fac- 
tory, he saw the respondent coming to 
the factory and |heard him assuring 
Yadav that he need not worry. The 
verification clause of the affidavit was 
again thought to be “defective”. We are 
unable to agree with this part of the 
learned Judge’s judgment for reasons 
already indicated. 


22. We are also| unable to agree with 
the High Court that the complaint filed 
by Charan Singh on July 12 in regard 
to the incident of July 5, 1977 and the 
complaint filed by! A. K. Dangwal on 
July 9 in regard to the incident of July 
7, 1977 are “irrelevant” since the prose- 
cution did not even oppose the grant of 
bail to the respondent after the charge- 
sheet was filed on|July 14, 1977. ‘It is 
true that it is not possible to accept Shri 
- Jethmalani’s explanation of the inacti- 
vity on the part of the prosecution even 
after receiving the [two complaints show- 
ing that the respondent, was trying to 
tamper with the witnesses. Concessions 
of benevolence cannot readily be made 
in favour of .the prosecution. But it can- 
not be overlooked that Charan Singh did 
turn hostile, though that happened: after 
_ the High Court gàve its judgment . on 

April 11. The respondent knows that 
the witness turned hostile and signifi- 
cantly, though thé witness refused. to 
support the prosecution, he . made an 
important admission that he had submit- 
ted a written application or complaint to 
Inspector Ved Prakash on July 12, 1977 
and that “whatever is mentioned in that 
application is correct”, That application, 
which is really a ‘complaint, contains the 
most flagrant allegation of attempted 
tampering with the witness by the: res- 
pondent, through | his driver Chatter 
„Singh. . Reference to this incident is not 
in the nature of additional evidence pro- 
perly ‘so called because the witness was 
examined in the Sessions Court in the 
presence of the respondent and' his ad- 
vocates. They know what the 
stated in his open evidence and what ex- 
planation he gave} for making the com- 
plaint on July 12: 1977. The- Sessions 
Court will no doubt assess its value bat 
for our limited purpose, the episode is 
difficult to dismiss as irrelevant. 
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23. Even excluding the last incident 
in regard to Charan Singh which is 
really first in point of time and though 
it is corroborated by an entry in the 
General Diary, we are of the opinion that 
(i) Yadav’s complaint of the 14th Febru- 
ary, (ii) Khedkar’s complaint of even 
date, (iii) Yadav’s admission in his evi- 
dence that the did make the written com- 
plaint in spite of the fact that he had 
turned hostile, (iv) the affidavits of Sat 
Pal Singh, Ganpat Singh and Digambar 
Das in regard to the incident of the 17th 
and (v) the affidavit of Sarup Singh re- 
garding the incident of February 28, 
furnish satisfactory proof that the res- 
pondent has abused his’ liberty by at- 
tempting to suborn the prosecution wit- 
nesses. He has therefore forfeited his 
right to remain free., 


24. Section 439(2) of the Criminal 
P. C. confers jurisdiction on the High 
Court or Court of Session to direct that 
any person who has been released on 
bail-under Chap. XXXIII be arrested and 
committed to custody. The power to take 
back in custody. an accused who has 
been enlarged on bail has to be exercised 
with care and circumspection. “But the 
power, though of an  extra-ordinary 
nature, is meant to be exercised in ap- 
propriate cases when, by a preponder- 
ance of probabilities, it is clear that the 
accused is interfering with the course of 
justice by tampering with witnesses. 
Refusal to- exercise that wholesome 
power in such cases, few though they 
may be, will reduce it to a dead letter 
and will suffer the Courts to be silent 
spectators to the subversion of the judi- 
cial process. We might as well. wind up: 
the Courts and bolt their doors. against 
all than permit a few to ensure that jus- 
tice shall not be done. 


25. The power to cancel bail was 
exercised by the Bombay High Court in 
Madhukar Purshottam Mondkar v. Talab 
Haji Hussain, 60 Bom LR 465: (AIR 1958 
Bom 406) where the accused was charged 
with a /bailable offence. The test adopted 
by that Court was whether the material 
placed before the Court was “such as to 
lead to the. conclusion that there is a 
strong prima facie case that if the ac- 
cused were to be allowed to be at large 
he would tamper with the prosecution 
witnesses and impede the course. of jus- 
tice”. An appeal preferred by the ac- 
cused against the judgment of the Bom- 
boy High Court.was dismissed by this 
Court. In Gurcharan Singh v. State 


(Delhi Administration), 1978 Cri LJ 129. 
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at p. 137 : (ATR 1978 SC 179 at p. 1&7) 
while confirming the order of the Hish 
Court cancelling the bail of the accused, 
this Court observed that the only ques- 
tion which the Court had to consider at 
that stage was whether “there was 
prima facie case made out, as alleged, on 
the statements of the witnesses and »n 
other materials”, that “there was a liket- 
hood of the appellants tampering wh 
the prosecution witnesses”. It is by fhe 
application of this test that we heve 
come to the conclusion that the respca- 
dent’s bail ought to be cancelled. 


26. But avoidance of undue hardship 
or harassment is the quintessence of 
judicial process. Justice, at all times end 
in all situations, has to be tempered >y 
mercy, even as against persons who =t- 
tempt to tamper with its processes, Tae 
apprehension of the prosecution is t=at 
‘Maruti witnesses’ are likely to be won 
over. The instances discussed by us are 
-also confined to the attempted tamper_ag 
of Maruti witnesses like Yadav end 
Charan Singh, though we have excluded 
Charan Singh’s complaint from our em- 
sideration. Since the appellant’s coursel 
has assured us that the prosecution vill 
examine the Maruti witnesses im- 
mediately and that their evidence vill 
occupy no more than a month, it will be 
enough to limit the cancellation of res- 
pondent’s ‘bail to that period. We hcpe 
and trust that no unfair advantage vill 
be taken of our order by stalling he 
proceedings or by asking for a stay on 
some pretext or the other. If that is 
done, the arms of law shall be leng 
enough, Out of abundant caution, we re- 
serve liberty to the State to apply to the 
High Court, if necessary, but only if 
Strictly necessary. We are hopeful that 
the State too will take our order in its 
true spirit.’ 


27. In the result, we allow the zp- 
peal partly, set aside the judgment of 
the High Court dated April 11, carzel 
the respondent’s bail for a period of me 
month from today and direct that he be 
taken into custody. Respondent will, in 
the normal course, be entitled to be re- 
leased on fresh bail on the expiry of the 
` aforesaid period. The learned Sessi-ns 
Judge will be at liberty to fix the amo_nt 
and conditions of bail. The order of 
anticipatory bail will stand modified to 
the extent indicated ‘herein. 


_ Appeal partly allowed. 
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The Bangalore Water Supply & 
Sewerage Board, Appellant v. A. Rajappa 
and others, etc., Respondents, 

Civil Appeals Nos. 753-754 of 1975 etc., 
D/- 21-2-1978 and 7-4-1978. 

(Note: ‘The judgments delivered by 
Beg, C. J. and Bhagwati, Krishna Iyer 
and Desai, JJ. in this case appear on 
pp. 548 to 597 of AIR 1978 SC (April). At 
the end of the judgment Chandrachud, J. ` 
(as he then was) and Jaswant Singh and 
Tulzapurkar, JJ. had stated that they 
agreed with the view of Krishna Iyer, J. 
that the appeal should be dismissed but 
that they would give their reasons later 
indicating the area of concurrence and 
divergence if any on the various points 
in controversy on which Krishna Iyer, J. 


had dwelt. They have now, by 
these judgments, given their reasons. 
Chandrachud, J. generally agrees 
with the majority view stated by 


Krishna Iyer, J. Jaswant Singh and 
Tulzapurkar, JJ. have, however, taken a 
contrary view. ————— Ed.). 


Head note in ATR 1978 SC 548—(contd.) 


Per Chandrachud, C. J. (agreeing 
with Krishna Iyer, J.)}: — “On a careful 
consideration of the question I am of the 
opinion that Hospital Mazdoor Sabha, 
ATR 1960 SC 610, was correctly decided 
in so far as it held that the J. J. Group 
of hospitals was am industry but, res- 
pectfully, the same cannot be said in 
regard to the view of the Court that 
certain activities ought to be treated as 
falling outside the definition clause, One 
of the exceptions carved out by the 
Court is in favour of activities under- 
taken by the Government in the exer- 
cise of its inalienable functions under 
the Constitution, call it regal, sovereign 
or by any other name, I see no justifi- 
cation for excepting these categories of 
public utility activities from the defi- 
nition of ‘industry’. If it be true that 
one must have regard to the nature of 
the activity and not to: who engages in 
it. it seems to me beside the point to 
enquire whether the activity is under- 
taken in fulfilment of the State’s consti- 
tutional obligations or in discharge of its 


"As -he was on 21-2-1978. 
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constitutional. incense ‘¥xxxxx The 
nature of the activity is the determining 
factor and that does not change accord- 
ing to who undertakes it. Items 8, 11, 12, 
17 and 18 of the First Schedule 
with S. 2 (n) (vi) of the Industrial Dis- 
putes Act render support to this view. 
These provisions 
iv Hospital Mazdoor) Sabha... (AIR 1960 
SC 610) as ‘very significant’ at least show 
that, conceivably, a Defence Establish- 
ment, a Mint or a Security Press can be 
an industry even though these activities 
- are, ought to be and can only be under= 
taken by the Statejin the discharge of 
its constitutional obligations or functions: 
.XXXXX A systematic activity which ‘is 
organized’ or arranged ` in 7 PAT in 
which trade or business generally 
organised or arranged ould ‘be ‘an in- 
dustry despite ‘the ‘fact that it proceeds 
from ‘charitable motives. ‘“xxxxx If 





- any principle.. ‘ean be said: to’ be settled ` 


law in this vexed’ field it is this:- the 
twin consideration of profit motive and 
capital investment islirrelevant for déter- 
, mining whether an activity: is an indus- 
try. Therefore, activities: “which 
dominated by charitable. motives, either 
in’ the sense that they: involve the ren= 
dering of free’ or near-free services or in 
the sense that the profits which’ ‘they 
yield are diverted to 
are not beyond the pale, of the definition 
in S. 2 (j).x xx xxx The legislature will 
. find a plausible case for exempting. the 
learned and liberal professions of Law- 
yers,© Solicitors; .. Doctors, | Engineers, 
Chartered Accountants and the like from 
the operation of industrial laws. But 
until that happens, I'consider that in the 
present state of.the law it is difficult by 
judicial interpretation to create exemp- 
tions in favour of any ‘particular ` class. 
The case of the clubs, on the present 
definition, is weaker) still; and: not. only 
do I consider that the definition squarely 
covers them, except} to the limited ex- 
tent indicated by Brother Krishna Iyer 
in his judgment, but 'J see no justification 
for amending the law so as to. exclude 
.them from the operation of the industrial 
" laws,” (Paras 17i, 172, 173, 174, 175) 





Per Jaswant Singh & Tulzapurkar. JJ. i 


Contra. + — Beet the width of the 
definition it could not be: the intention of 
the- Legislature - that categories. 2 and 3 
of the. charities alluded to. by our. learn- 
ed brother. Krishna .Iyer,;in’ his judg- 
ment, hospitals run -jon charitable ` basis 
or as a part of ‘the functions of the Gov- 


ernment or local - bodies like Municipali- 
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which were described | 


` of material services 


‘are x 


ċharitablé purposes, 
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ties and educational ‘and -research insti- 
tutions whether run by private entities 
or by Government -and liberal ‘and learn~ 
ed professions like that of doctors, law- 
yers.and teachers, the pursuit of which 
is dependent upon an individual’s own 
education, intellectual attainments and 
special expertise should: fall within the 
pale of the definition, We are inclined to 
think that-the definition is limited to 
those ` activities systematically or habi- 
tually undertaken on commercial lines by 
private entrepreneurs with. the’ co-opera- 
tion of employees for the: ‘production or 
distribution of goods or for the rendering 
to the, community 
at large or a part . of such community. 
It is needless to emphasise that in the 
case of liberal professions, the contribu- 
tion of the usual type of employees em- 
ployed; by the professionals to-the value 
of the end product (viz. advice and ser- 
vices, rendered to the client) is. so mar- 
ginal that the.end product cannct. be 
regarded as the fruit of the co-operation 


. between the. ‘professors and his emplo- 


yees.” í - (Para 178) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1407 : 971) 1 SCR: a 
1970 Lab IC 1172 179 
AIR 1968: SC 554°: (1968) 1 SCR’ 742: 
1968 Lab IC 547 ‘179 


AIR 1962 SC 1080 : 1962 Supp (3) SCR 

157 174 
AIR 1960 SC 610 : (1960) -2 SCR 866 

"166, 169, 170, 171, 172, 174, 

- 178, 179 


Y. v.  CHANDRACHUD, Cc. J’: — 
164. By a short order dated Feb. 21, 
1978; which I pronounced on behalf of 
myself and my learned Brethren Jaswant _ 
Singh and Tulzapurkar,.. I had expres- 
sed our agreement ‘with the view taken 
by Brother Krishna Iyer on behalf. of 
himself and three other learned Brethren 
that the’ Bangalore Water Supply & 
Seweragé. Board’s appeal be dismissed: I 
had stated that-the area’ of concurrence - 
or divergerice with the rest of the judg- 
ment will, 1i BRRESERY: be indicated 
later, - 


165.. I: have- now the added ater 
of knowing the. divergent view éxpressed 
by Jaswant Singh and Tulzapurkar, JJ. 
on certain aspects of the matter. Al- 
most -every possible. ‘nuance of .the ques- 
tion as to what is. comprehended. within 
“industry” and what ought to be exclud- 
ed from the sweep of that, expression 





.*As he was on 7-4-1978—Ed. 
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has received consideration in the two 
judgments, Having ` given a furtker 
thought to the frustrating question as to 
what falls within and without the sta-u- 
tory concept of, ‘industry’ I am unable to 
accept, respectfully, the basis on wh:ch 
Jaswant Singh. and Tulzapurkar, JJ. 
have expressed their dissent. 


166. Section .2 (j) of the Industrial 

Disputes Act, 1947, defines ‘industry’ to 
mean — 
“any business, trade, undertaking, 
manufacture or calling of employers end 
‘includes any calling, service, employm=nt, 
handicraft, or industrial occupation or 
avocation of workmen.” 


These are words of wide import, as wide 
as the legislature could have possibly 
made them. The first question which has 
engaged the attention of every court 


which is called upon to consider whether 


a particular activity is ‘industry’ is whe- 
ther, the definition should be pérmitzed 


to have its ‘full sway embracing witain- 


ite wide’ sweep every activity which 
squarely falls within its terms or wne- 
ther. some limitation ought not be read 
. into the definition so as to restrict its 
scope as reasonably as one may, without 


dcing violence to the supposed intention ~ 


of the legislature. An attractive argu- 
ment based on ‘a well-known principle of 
Statutory interpretation is often advanc- 
ed in ‘support of the latter view. Taat 
principle .is -known as. ‘noscitur a sodis’ 
by which is ‘meant that associated wo-ds 
take their .meaning from one. anotrer. 
‘That is to say. when two or more words 
which are susceptible of . analogcus 
meaning are coupled together, they take 
their colour from each other so that zhe 
width of the more general words may 
square with that of words of lesser geze- 
rality, An argument based on this prin- 
ciple was rejected by Gajendragadkar, J., 
while speakirg on behalf of the Court, 
‘in State of Bombay v. The Hospal 
Mazdoor Sabha, (1960) 2 SCR 866 :. (AIR 
1960 SC 610). A group of five hospitals 
called the J. J. Hospital, Bombay, which 


is run’ and managed by the State Gev- 


ernment in order to provide medizal 
relief and to promote’ the health of he 
people was held in that čase to be an 
industry. 


167. The Court expressed its opinon 
in a characteristically clear tone by 
saying that if the object and scope of she 
Industrial Disputes Act are considered, 
there would be no -difficulty in hold:ng 
that the relevant words of- wide .import 
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have been deliberately used by the legis- 
lature in defining ‘industry’ in S. 2 (j) of 
the Act. The object of the Act, the Court 
said, was to make provision for ‘the 
investigation and settlement of industrial 
disputes, and the extent.and scope of its 
provisions would be realised if one 
were to bear in mind the definition of 
‘industrial dispute’ given by S. 2 (k). of 
‘wages’ by S. 2 (rr), ‘workman’ by S. 2(s).. 
and of ‘employer’ by S. 2 (g). The Court 
also thought ‘that in deciding whether 
the State was running an industry, the 
definition of ‘public utility service’ pre- 
scribed by S. 2 (n) was very significant 
and one had merely to glance at the six 
categories of public utility services men- 
tioned therein to realise that in running 
the hospitals the State was running an 
industry. “It'is the character of the acti- 


' vity which decides the question as to 


whether the activity in. question attracts 
the. provision of S. 2 (j); who conducts 
the activity”, said the Court, “and whe-. 
ther it is conducted for profit or not .do 
not make a material difference.” 


168. But having thus expressed its 
opinion in a language which left no 
doubt as to its meaning, the Court went 
on to observe that though S. 2 (j) used 
words of a very wide denotation, “it is 
clear” that a line would have to be drawn 
in a fair and just manner so. as to 
exclude some callings, services or under- 
takings from the scope of the definition. 


. This was considered necessary because 


if all the words used in the definition 
were given their widest meaning, all 
services and all callings would come 
within the purview of the definition in- 
cluding services rendered by a. person in 
a purely personal or domestic capacity 
or in a casual manner, The Court then 
undertook for examination what. it 
euphemistically called “a somewhat. 
difficult” problem to decide and it pro- 
ceeded to draw a line in order to.ascer-. 
tain what limitations could and should 
be reasonably implied in interpreting the 
wide words used in S. 2 (j). I consider, 
with .great: respect, that the problem is 
far too policy-oriented to be satisfac- 
terily:.settled by judicial decisions. The 
Parliament must step in and legislate in 
a manner which will leave no doubt as 
to; its intention.’ That alone can afford a 
satisfactory solution to the question 
which has agitated amd perplexed the 
judiciary at all levels. hS N 


"169. In the Hospital Mazdoor Sabha, 
(AIR 1960 SC -610) the Court rejected, on. 
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concession, two possible limitations on 
the meaning of ‘industry’ as defined in 
S. 2 (j) of the Act: firstly, that no acti- 
vity can be an industry unless accom- 
panied by a profit motive and secondly, 
that investment of capital is indispens- 
able for treating an activity as an in- 
dustry. The Court also rejected, on exa- 
mination. the limitation that a quid pro 
quo for services rendered is mecessary 
for bringing an activity within the terms 
of S. 2 (j). If the ; absence of profit 
motive was immaterial. the activity, ac- 
cording to the Court, could not be ex- 
cluded from S. 2 (j) merely because the 
person responsible for the conduct of the 
activity accepted no return and was ac- 
tuated by philanthropic or charitable 
motives. The Court] ultimately drew a 
line at the point where the regal or 
sovereign activity of the Government is 
undertaken and held that such activities 
of the Government as have been pithily 
described by Lord Watson as “the pri- 
mary and inalienable functions of-a 
constitutional Government”, could: be 
stated negatively as [falling outside the 
scope of S. 2 (j). The judgment con- 
cludes with the summing-up that, as a 
working principle, an activity systemati- 
cally or habitually undertaken for ` the 
production or distribution of goods or 
for the rendering of |material services to 
the community at large or a part of such 
community. with the | help of employees 
is an undertaking within the’ meaning of 
S. 2 (j); that ‘such an activity generally 
involves the co-operation of the emplo- 
yer and the employees; that the activity 
must not be casual nor must it be for 
oneself nor for pleasure, but it must be 
organised or arranged in a manner in 
which trade or business -is generally 
organised; and thus, the manner in 
which an activity is organised or arrang- 
ed and the form andl the effectiveness of 
the co-operation between the employer 
and employee for producing a desired 
result and for rendering of material ser- 
vices’ to the community become distinc- 
tive of activities falling within the terms 
of S. 2 (j). Seeds of [many a later. judg- 
ment were sown by these limitations 
which were carved out by the Court in 
order to reduce. the- width of a definition 
which was earlier described as having 
been deliberately couched by the: legisla- 
ture in words of the widest amplitude, 


170. These ecotbtions which the 
Court engrafted upon the definition of 
‘industry’ in S. 2 G) | in order to give to 
the definition the merit of reasonable- 
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ness, became in course of time as many 
categories of activities exempted from 
the operation of the definition clause. To 
an extent, it seems to me clear that 
though the decision in Hospital Mazdoor 
Sabha, (AIR 1960 SC 610) that a Govern- 
ment run hospital was an industry pro- 
ceeded upon the rejection of the test of 
'noscitur a sociis’, it is this very princi- 
ple which constitutes the rationale of 
the exceptions carved out by the Court. 
it was said that the principle of ‘noscitur 
a sociis’ is applicable in cases of doubt 
and since the language of the definition 
admitted of mo doubt, the principle had 
no application, But if the language was 
clear, the definition had to be given the 
meaning which the words convey and 
there can be no scope for seeking excep- 
tions. The contradiction, with great res- 
pect, is that the Court rejected the test 
of ‘association of words’ while deciding 
wheher the Government-run hospital is 
ar industry but accepted that very test 
while indicating which categories of acti- 
vities would fall outside the definition. 
The question then is: If there is no 
doubt either as to the meaning of the 
words used by the legislature in S. 2 (j) 
or on the question that these are words 
of amplitude, what justification can one 
seek for diluting the concept of industry 
as envisaged by the legislature? - ~ 


171. On a careful consideration of the 
question I am of the opinion that Hospi- 
tal Mazdoor Sabha (AIR 1960 SC 610) 
was correctly decided in so far as it held 
that the J.-J. group of hospitals was an 
industry but, respectfully, the same can- 
not be said in regard to the view of the 
Court that certain activities ought to be 
treated as falling ouside the definition 
clause, ` : 


` 172. One of the exceptions carved out 
by the: Court is in favour of activities 
undertaken by the Government in the 
exercise of its inalienable functions 
under the Constitution, call it regal, 
sovereign or by any other name, I see no 
justification for excepting these catego- 
ries of public utility activities from the 
definition of ‘industry’, If it be true that 
one must have regard to the nature of 
the activity and not to who en- 
gages in it, it seems to me beside the 
point to enquire. whether the activity is 
undertaken by the State, and further, if 
so, whether it is undertaken in fulfilment 
of the State’s constitutional obligations 
or in discharge of its constitutional 
functions. In fact, to concede the benefit 
of an exception to the State’s activities). 


1978 


which are in the nature of sovereign 
functions is really to have regard not so 
much to the nature of the activity as to 
the consideration who engages in faat 
activity; for, sovereign functions can cly 
be discharged by the State and not oy 
a private person. If the State’s inalien- 
able functions are excepted from he 
sweep of the definition contained in 
Section 2 (j), one shall have unwittirsly 
rejected the fundamental test that it is 
the nature of the activity which ovzht 
to determine whether the activity is an 
industry. Indeed, in this respect, it shculd 
make no difference whether, on the cne 
hand, an activity is undertaken by a car- 
porate body in the discharge of its statu- 
tory functions or, on the other, by the 
State itself in the exercise of its inalizn- 


able functions. If the water supply and- 


sewerage schemes or fire fighting ezza- 
blishments run by a Municipality can be 
industries, so ought to be the manu=ac- 
ture of coins and currency, - arms and 
ammunition and the wimning of oil and 
uranium, The fact that these latter kinds 
of activities are, or can only be, under- 
taken by the State does not furnish any 
answer to the question whether tbese 
activities are industries. When under- 
taken by a private individual they are 
industries. Therefore, when undertaken 
by the State, they are industries. “he 
mature of the activity is the determining 
factor and that does not change accord- 
ing to who undertakes it. Items 8, 11, 12, 
17 and 18 of the First Schedule read w-th 
section 2 (n) (vi) of the Industrial Dis- 
putes Act render support.to this viw. 
These provisions which were descritzed 
in Hospital Mazdoor Sabha (AIR 1:60 
SC 610) as ‘very significant’ at least skow 
that, conceivably, a Defence Establ-=h- 
ments, a Mint or a Security Press can 
be an industry even thotigh these activi- 
ties are, ought to be and can only be 
undertaken by the State in the discherge 
of its constitutional obligations or func- 
tions. . The ‘State does not. trade when it 
prints a.currency note or strikes a czin. 
And yet, considering the nature of the 
activity, it is engaged 'in an industry 
when it does so. 


173. That leads to the consideration 
whether charitable enterprises can at all 
be industries. Viewing the problem from 
the angle from which one must, acecrd- 
ing to me, view the State’s inalienable 
functions, it seems to me to follow lcgi- 
cally that a systematic activity whick is 
organised or arranged in.a manner in 


which trade or business is generely 
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organised or arranged would be an in- 
dustry despite the fact that it proceeds 
from charitable motives. It is the nature 
of the activity that one has to consider 
and it is upon the application of that 
test that the State’s inalienable functions 
fall within the definition of ‘industry’. 
The very same principle must yield the 
result that just as the consideration as to 
who conducts an activity is irrelevant 
for determining whether the activity is 
an industry, so is the fact that the acti- 
vity is charitable in nature or is under- 
taken with a charitable motive. The 
status or capacity, corporate or constitu- 
tional, of the employer would have, if at 
all, closer nexus, than his motive with 
the question whether the activity is an 
industry. And yet that circumstance, 
according to me, cannot affect the deci- 
sion of the question. The motive which 
propels an activity is yet amother step 
removed and,:ex hypothesi, can have no 
relevance on the question as to what is 
the nature of the activity. It is never 
true to say that the nature of an activity 
is charitable. The subjective motive force 
of an activity can be charity but for the 
purpose of deciding whether an activity 
is an industry, one has to look at the 
process involved in activity, objectively. 
The argument that he who does charity 
is not doing trade or business misses the 
point because the true test ig whether 
the activity, considered objectively, is 
organised or arranged in a manner in 
which trade. or business in normally 
organised or arranged. If so, the activity 
would be an industry no matter whether 
the employer is actuated by charitable 
motives in undertaking it. The jural - 
foundation of any attempt to except 
charitable enterprises from the scope of 
the definition can only be that such en- 
terprises are not undertaken for profit. 
But then that, clearly, is to introduce 
the profit-concept by a side wing, a con- 


-cept which, I suppose, has been rejected 


consistently over the years. If any prin- 
ciple can be said to be settled law in this 
vexed field it is this: the twin corisidera- 
tion of profit motive and capital invest- 
ment is irrelevant for determining whe- 
ther an activity is an industry. Therefore, 
activities which are dominated by charit~ 
able motives, either in the sense that 
they involve the rendering of free or 
near-free services or in the sense that 


the profits which they yield are diverted 
to charitable purposes, are not beyond 
the pale of the definition in section 2 (3). 
It is as much beside the point to inquire 
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who is the employer 
why is the activity 
the employer does 
any. 


174. Judged. by these tests, I find 
myself unable to accept the broad formu- 
letion ‘that a Solicitor’s establishment 
cannot be ‘an industry. A Solicitor, un- 
doubtedly, does not | carry on trade or 
business when he acts for his client or 
advises him or pleads for him, if and 


undertaken and what 
with his profits, if 


when pleading is- permissible to him. He. 


pursues a profession; which is variously 
and , justifiably described as learned, 
liberal or noble, But,| with great respect, 
I find it difficult to infer from. the lan- 
gvage of the definition in section 2 (į), 
as was done by this Court in The Na- 
ticnal Union of Commercial Employees 
v. M. R. Meher, 1962/Supp. (3) SCR 157: 
(AIR 1962 SC 1080) that the legislature 
could not have -intended to bring a liberal 
profession like that of an attorney within 
the ambit of the definition of industry. 





_In Hospital Mazdoor Sabha (AIR 1960°SC . 


610) the Court while 
principle stated that) an industrial acti- 
vity generally involves,. inter alia, the 
co-operation of the employer and the em- 


evolving 1a working 


ployee.’ That.-the production. of goods-or , 


the rendering-of material ‘services to the 
community must be the direct .and pro~ 
ximate result of such co-operation .is a 
further extension_of| that principle and 
it is broadly by the} application thereof 
that a Solicitor’s: establishment is. held 
not to attract the definition clause. These 
refinements are, with respect, not war- 
ranted by the words of the definition, 
apart from the consideration that in 
practice they. make the application of ‘the 
definition to concrete: cases dependant 
upon a factual assessment: so highly sub- 
jective as to lead to, confusion and un- 
certainty. in the understanding of the 
.true legal position. -Granting that the 
language of the definition is so wide that 
some limitation ought to.be read into it, 
one must stop at a point beyond which 
the definition will skid into a domain too 
rarefied to be realistic, Whether the co- 
operation between the employer and the 
employee is .the proximate cause of the 
ultimate product and’ 
with it is'a test which is almost impos- 
sible of application’ with any degree of 
assurance or certitude. It will be as much 
true to say that the |Solicitor’s Assistant, 
Managing Clerk, Librarian and . the 
Typist do not directly contribute to the 





intellectual end product which is a crea- 


tion of his personal [professional skill as 


| 


as it is to inquire’ 


bears direct ‘nexus: 
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that, without their active assistance and 
co-operation it willbe impossible for him 
tn function effectively, The unhappy state 
of affairs in which the law is marooned 
will continue to baffle the skilled pro- 
fessional and his employees alike as also 
the Judge who has to perform the un- 
enviable task of sitting in judgment over 
the directness of the co-operation between 
the’ employer and the employee, until 
such time as the legislature decides to 
manifest its intention by the use of clear 
and indubious language. Beside the fact 
that this Court has so held in National 
Union’ of Commercial Employees, the 
legislature will find a plausible case for 
exempting the learned and liberal. profes- 
siens of Lawyers, Solicitors, Doctors, 
Engineers, Chartered’ Accountants and 
the like from the operation of industrial 
laws. But until that happens, I consider 
that in the present state-of the law it is 
difficult’ by- judicial interpretation to 
create exemptions in favour of any par- 
ticular ` class, 


175. The case of ‘the clubs, on the 
present definition, is weaker still; and 
mot only do I, consider that the definition 
squarely covers them, except to the. limi- 
ted extent. indicated by. Brother: Krishna 
Iyer J..in his ‘judgment, but-I see no 
justification for amending the law so as 
to exclude them from the operation of 
the industrial laws. The fact that the 
running of clubs is not a calling of the 
club ‘or its managing committee, that 
tke club has no -existence apart from ‘its 


‘members, that it exists for. its members 


‘though occasionally strangers also 


take 
the benefit of its services. and that even 
with the: admission of guests the club 
remains “a members’ self-serving institu- 
tion, seems to me, with respect, not to 
touch. the coré of the problem. And the 
argument that the activity” of the clubs 
cannot be described as trade or business 
or manufacture overlooks; -with respect, 
that the true test can- only be- whether 
the activity is organised or arranged in 
a manner in which a- trade or business 
is normally organised or. arranged. I 
have. already said’ enough on that 
question. 


‘176. On the remaining ‘aspects of the 
case J. have nothing useful to add to the 
penetrating analysis of the problem made 


‘by: Brother Krishna Iyer in his judg- 


ment. 

JASWANT SINGH, 3 (On behalf: 
of himself and Tulzapurkar J.) : — 
177. It may be recalled that in the 
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order dated February 21; 1978 pronounzed 
by our, learned brother: Chandrachud, J. 
(as he “then was) on .behalf of himself 
brother Tulzapurkar and myself, express- 
ing our respectful agreement with -he 
. view expressed by our learned brother 
Krishna. jyer that the Bangalore Water 
Supply & Sewerage Board appeal be čs- 
missed, it wag stated that we would 
indicate the area of concurrence -end 
divergence, if any, later on. According-y, 
we proceed to do that now. ` ' 


178. The definition of the term 
“industry” ag contained in section 2 (j) 
of the Industrial Disputes Act which is 
in two parts being vague and too w:de 


as pointed out by Beg, C. J. and Kriskna: 


Iyer, J., we have struggled to find out 
its true scope and ambit in the light of 
plethora of decisions of this Court which 
have been laying down fresh tests fram 
time to time making our task’ an uptill 
one. However, bearing in mind the ccl- 
location of the terms in which the deñ- 
nition is couched and applying the dcc- 
trine of noscifur a sociis (which, as 
pointed out by this Court in State of 
Bcmbay .v. The Hospital Mazdcor 
Sabha, (1960) 2 SCR 866: (AIR 1960 C 
{610)) means that, when two or mcre 
words whick are susceptible ‘of analo- 
gous meaning are coupled together thay 
are understood to be used in their ecg- 
nate sense, They take as it were’ their 
colour from ‘each other, that is, the mcre 
general is restricted to a sense analogous 
to a less general. Expressed. different-y, 
it means that the meaning of a doubtéul 
word may be ascertained by referenze 
to the meaning of words associated with 


it, we: are of the view that despite the- 


width -of the 
the 


definition it could not 3e 
intention of the Legislature that 


categories, 2 and 3 of the charities alli-- 


ded to by our learned brother Krishna 
Iyer in: his judgment, hospitals run en 
charitable basis or as a part of the fun- 
ticns of the Government or local bodi=s 


like municipalities and educational ‘and. 


research institutions ‘whether run ky 
private entities or. by .Government ard 
liberal and learned professions like : that 
ot doctors, lawyers and `. teachers, the 
pursuit of which: is’ dependent upon =) 
individual’s own education, intellectual 
attainments and. special. expertise should 
fall within the pale of the definition. We 
are inclined to: think: that the definitian 
is limited to those activities systematicalhy 
or habitually: undertaken on commercial 
lines by private entrepreneurs with the 
co-operation of employees for the produc- 


Bangalore Water Svoply v. A. Rajappa 


„include service howsoever _ 


[Prs. 177-180] S.C. 975 


tion or distribution. of goods or for the 
rendering of material services to the 
community at large or a part of such 
community, It is. needless to emphasise 
that in the case of liberal professions, the 
contribution of the usual type of emplo- 
yees employed by the professionals to 
the value of the end-product (viz. advice 
and services rendered. to the client) is so 
marginal that the end product cannot bej- 
regarded as the fruit of the co-operation 
between the proiessional ~and his em- 
ployees. U A 


179. Tt may be pertinent to mention 
ip this connection that the need for ex- 
cluding some callings, services and un- 
dertakings from the purview of the 
aforesaid definition has been felt and 
recognised by this Court from time to 
time while explaining -the scope of the. 
definition of “industry”. This is evident 
from the observations made by this 
Court in State of Bombay v. The 
Hospital, Mazdoor Sabha (AIR 1960 SC 
610), (supra), Secretary. Madras Gym- | 
khana Club Employees Union v. Manage- 
ment of the Gymkhana Club (1968) 1. 
SCR 742 : {AIR 1968 SC 554) and Ma- 
nagement. oz Safdarjung Hospital. New 
Delhi v. Kuldip Singh Sethi . (1971) 1 
SCR 177: „(AIR 1970 SC 1407). Speaking 
for the Bench in State of Bombay v. The 
‘Hospital Mazdoor Sabha (AIR 1960 SC 
610) (supra) Gajendragadkar, J. (as he 
then was) observed im this connection 
thus: (at Pp. 614-15). 


-“It--is clear, however, that though 
S. 2 (j). uses words of very wide denota- 
tion,\a line would have to be drawn in 
a fair and just manner so as to exclude 
some callings, services or undertakings. 
If all the words used are given their 
widest meaning, all services and all zall- 
ings would come within the purview of 
the definition; even services rendered by 
a servant purely in a personal or domes- 
tic matter or.even in a casual way would 
fall. within the definition. It is not and 
cannot be -suggested ‘that in its wide 
sweep the word “service” is intended to 
rendered in 
whatsoever, capacity and for whatsoever 
reason, We must, therefore, consider 
where the line should be drawn and what 
limitations can ‘and should be. reasonably 
implied: in interpreting the wide words 
used in S. 2 (j); and that no doubt is.a 
somewhat difficult . problem to decide.” 


186. In view of ‘the ‘difficulty experi- 
enced by all of us.in defining the true 
denotation of the term “industry” and 


976 S.C. {Prs. 1-2] 


divergence of opinion in regard thereto 
— as has been the case with this bench 
also — we think, it is high time that the 
Legislature steps in 'with a- comprehen- 
sive bill to clear up ithe fog and remove 
the doubts and set at rest once for all 
the controversy which crops up from 
time to time in relation to the meaning 
of the aforesaid term rendering it neces- 
sary for larger benches of this Court to 
be constituted which are driven to the 
necessity of evolving a working formula 
to cover particular cases. 

Appeal dismissed. 


| 
| 


} 
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V. R. KRISHNA IYER AND 
D. A. DESAI, JJ. 


Delhi Administration, Delhi, Appellant 
v. Workmen of Edward Keventers and 
- another, Respondents. 


_ Civil Appeal No. 391 (L) of 1971, D/- 
31-1-1978. 


Industrial Disputes Act (1947), S. 10 (3) 
— Applicability — Several demands rai- 
' sed — Only some |referred for adjudi- 
cation — Strike continued in respect of 
demands not referred — Order prohibit- 
ing strike cannot be| passed, (1971) 2 Lak 
LJ 375 (Delhi), Overruled. 


Before an appropriate Government 
can pass an order under S. 10 (3) pro- 
hibiting a strike two conditions must 
exist, that is there must be’ an industria: 
dispute in existence and secondly such 
dispute must have been already referred 
for adjudication. {Where several de- 
mands are reised by the workmen but 
some of them only are referred for ad- 
judication S. 10 (3) ‘cannot operate in 
regard to such disputes as are not refer- 
red under S. ‘10 o) of the Act. If the 
Government feels that it should’ prohibit 
a strike under S.|10 (3) it must refer 
the demand for adjudication. A demand 
which is suppressed by a prohibitory 
order and is not allowed to be ventilat- 
ed for adjudication before a Tribunel 
will explode into industrial unrest and 
run contrary to the policy of industriel 
jurisprudence, There is a distinction 
between strikes ‘being illegal - under 
Other sections of’ -the Act and penalties 
being, available ‘against such illegal 
strikes on the oni hand and strikes be- 


CV/DV/B322/78/DVT 








Delhi Admn. v. Workmen, Edward Keventers 


A.I. R. 


ing contrary to S. 10 (3) of the Act and 
liable to be prohibited thereunder. (1971) 
2 Lab LJ 375 (Delhi) Overruled. 


(Paras 3, 4, 5) l . 


Anno: AIR Manual (3rd Edn.), I. D. 


“Act, S. 10, N. 19. - 


Cases Referred: Chronological 
(1971) 2 Lab LJ 375 
. KRISHNA IVER, J.:— A very short 
question as to the scope. of Section 10 (3) 
of the Industrial Disputes Act, 1947. 
arises for consideration in this appeal ’ 
by special leave: The appellant, Delhi 
Administration, was faced with the 
question of referring several disputes, 16 
in number, for adjudication under S. 10 
(1) of the Act. The workmen had 
raised all. these disputes although many 
of them , were perhaps covered by an 
earlier settlement. We are not concern- 
ed with the facts of this particular case 
which have been set out at some length 
by the High Court in its judgment, but 
with a narrow issue as to when the power 
to prohibit a strike with which the 
State/appropriate Government is armed 
under S. 10 (3) of the Act can be put 
inte operation. This turns on a reason- 
able construction of the provision itself 
and the best beginning is to quote the 
section itself. Section 10 (3) runs thus: 
“Where an industrial dispute has been 
referred to a Board, (Labour Court, 
Tribunal or National Tribunal) under 
this section, the appropriate Government 
may by order prohibit the continuance 
of any strike or lockout in connection 
with such dispute which may be in exist- 
ence on the date of the reference.” 


2 A plain reading of the sub-section 
leaves no room for doubt in our mind 
that the High Court has correctly inter- 
preted it. Indeed, the learned Judges 
have gone into details, although we in 
this affirming: judgment desire to ex- 
press ourselves only briefly. Two con- 
ditions are necessary ta make Section 10 
(3) applicable. There must be an indus- 
trial dispute existing and such existing 
dispute must have been referred to a 
Board, Labour Court, Tribunal or. Na- 
tional Tribunal under this section, name- 
ly, Section 10 (1). Section 10 stands as 
a self-contained Code as it were so far 
as this subject-matter is concerned. The 
prohibitory power springs into existence 
only when such dispute has been made 
the subject of reference under S. 10 (1). 
What then is such dispute? The such- 
ness of the dispute is abundantly brought 
out in the preceding portion of the sub=- 
section, Clearly, there must be an ins 


Paras 
4 


1978 


dustrial dispute in existence. Secondly, 
such dispute must have been already 
referred for adjudication. . Then, ani 
then alone, the power to prohibit in res 
pect of such referred dispute can be 
exercised. 

3. There a distinction between 
strikes being illegal under other: sec- 
tions of the Act and penalties being 
available against such illegal strikes on 
the one hand and strikes being contrary 
to S. 10 (3) of the’ Act and liable to bə 
prohibited thereunder. This distinction 
once grasped, the baselessness of the sub- 
mission on behalf of the appellant neces- 
sarily follows. 


4. Shri Aggarwal pressed before us a 
ruling reported in Keventers Karma- 
chari Sangh v. Lt. Governor of Delhi, 
(1971) 2 Lab LJ 375, decided by the 
Delhi High Court, Although the ratio 
there is contrary to the same High 
Court’s ruling which is the subject-mat- 
ter of the present appeal, we are obvi- 
ously inclined to adopt the reasoning -o= 
the judgment under appeal. Imagine 
twenty good grounds of dispute being 
raised in a charter of demands by the 
workmen and the appropriate Govern- 
ment unilaterally and subjectively deci- 
ding against the workmen on _nineteer. 
of them and referring only one for ad- 
judication. How can this result in the 
anomalous situation of the workmen be- 
ing deprived of their basic right to: gc 


is 


on strike in support of those nineteer - 


demands. This would be productive nof 
of industrial peace, which is the objec- 
tive of the Industrial Disputes Act, but 
counter-productive of such a purpose. 
If Government feels that it should pro- 
hibit a strike under S. 10 (3) it must 
give scope for the merits of such a dis- 
pute or demand being gone into by 
some other adjudicatory body by making 
a reference of all those demands under 
S. 10 (1) as disputes. In regard to such 
disputes as are not referred under 
S. 10 (1), S. 10 (3) cannot operate. This 
stands to reason and justice and a de- 
mand which is suppressed by. a prohibi- 
tory order and is not allowed to be 
ventilated for adjudication before a Tri- 
bunal will explode into industrial unrest 
and run contrary to the policy of indus- 
trial jurisprudence. 


5. . Thus, on principle and the text of 
the law, we are convinced that Sec., 10 


(3) comes into play when the basis of - 


the strike. is covered by Section 10 (1). 
Reference of a dispute’.and Prohibition .of 
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Shaw Wallace & Co. v. Work men (K. Iyer J.) 


[Prs. 1-2] S.C. 977 


a strike on other demands is impermis- 
sible. 

6. While we appreciate the strenuous 
efforts made by Shri Agarwal to support 
the judgment and perhaps sympathise 
with him on the particular facts of this 
case, we cannot agree that hard cases 
can be permitted to make bad law. The 
appeal is dismissed, but since the work- 
men for obvious reasons have not been 
able to represent themselves in this 
Court, the normal penalty of costs 
against- the appellant who loses cannot 
follow. The appeal is dismissed. but for 
the reasons above stated, there will be 
no order as to costs. 

` Appeal dismissed, 
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V. R. KRISHNA IYER AND 
D. A. DESAI, JJ. 
_ Shaw Wallace and Co, Ltd., Appellants 
v. Workmen and others, Respondents. 

Civil Appeal No. 777 (NL) of 1971, D/- 
31-1-1978. 

Constitution of India, Art. 136 — 
Appeal by special leave — Award by 
Labour Court — Absence of manifest 
injustice, fundamental flaw in law or 
perverse findings of facts — Special cir- 
cumstances to justify interference’ not 
shown — Art. 136 cannot be invoked. 

; (Para 2) 

Anno: AIR Comm, Canin of India, 
(2nd Edn.), Art. 136, N. 1. 

KRISHNA IYER, J.:— This appeal by 
special leave under Art. 136 of the Con- 
stitution has been argued at some length 
by the Management, the appellant, 
against whom an award has ben made 
for payment of compensation to fifteen 
workmen whose services, according to 
the Labour Court, have been improper- 
ly terminated. . The compensation was- 
Rs. 2,000/- per head so that the total 
subject-matter is Rs. 30,000/-, although 
the case itself has reached the Supreme 
Court on an earlier occasion with the 
result that the costs of the litigation far 
exceed the value of the subject-matter, 
in all probability. This is the besetting 
sin of Indian litigation, especially in the 
industrial jurisdiction. 

2.. Be that as it may, the special 
jurisdiction of this Court under Art. 136 
can be invoked ordinarily only where 
there is manifest injustice, fundamental 
flaw in law or perverse findings of facts. 


CV/DV/A734/78/DVT 
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| 
After having heard counsel elaborately 
we are satisfied that this jurisdictior 


cannot be exercised on any of the 
above grounds. Basically justice has 
been dene. There:is some basis, some 


material to validate the award. There- 
fore, our jurisdiction stands repelled un- 
less there are special circumstances 
which we fail to discern. f 


ł 

3. In an affirming judgment, the facts 
and the law need not be elaborately se: 
out by this Court and ‘brevity is th: 
better course. Moreover, the facts have 
been once fully set out in the earlie> 
order of this Court and a repetition in 
narration is otiose. ; Pithily put, the facts 
are that the Brahmaputra Tea Estate 
Company had employed the fifteen work- 
men who raised a’ dispute when their 
services were terminated on the score 
of alleged superannuation. It was found 
by the Labour Court that the termine 
tion of services was improper and irm- 
stead of directing ; reinstatement of th2 
workmen, compensation was awardec. 
The short question iis, whether M/s. Shaw 
Wallace & Co. Ltd., the appellant. wes 
at all responsible for the termination cf 
services of employees of the Brahme- 
putra Tea Estates! The Labour Court 
spelt out such liability on the founde- 
tion that the Management was in the 
hands of Shaw Wallace & Co. at tre 
relevant time. It is fairly conceded im 
the written statement of the appellamt 
that as agent of the receiver, the ap- 
pellant was managing the gardens at 
the relevant time.’ If they did act zs 
an agent of the receiver tke 
receiver had been appointed by tke 
Court in a suit filed by one of the credi- 
tors of the Tea Estates ... ... ... the ony 
question to be considered is whether tke 
said agent in management did comrrit 
the offending act of illegal terminaticn 
of services of the workmen. There is 
enough material on record to show that 
while there was! a receiver in offize 
during the period the termination tosk 
place, M/s. Shaw ;Wallace & Co. were 
effectively in management, were giving 
instructions to the; Superintendent of the 
Estates, were financing operations, were 
negotiating for the sale of the estates 
and otherwise involving themselves in 
all that a management would undertake. 
We need not set out in detail documen- 
tary and oral evidence which backs this 
finding of the Labour Court. Once it is 
seen that there isi some supportive tesi- 
mony, it is not for us to interfere and 
demolish the finding. Therefore, the 


sss soe one 


Heavy Engg. Corpn. v Presiding Officer 


ALR. 


factual position, to sum up, is that a 
receiver was in charge of the Tea Esta- 
tes, but presumably with the permission 
of the court the management had been 
left to M/s. Shaw Wallace & Co. and 
under instructions from this manage- 
ment the termination of services of the 
fifteen workmen was effected. Once it 
is found — and it has been so found — 
that the termination was illegal, the 
liability flowing therefrom is on him who 
was responsible for such termination. 
Niceties of law cannot extricate the ap- 
pellant from an obligation that flows 
directly from his act. We are, therefore, 
unable to accede to the many contentions 
put forward by the appeliant and hold 
thet the appeal deserves to be dismissed. 


4. Maybe M/s. Shaw Wallace & Co, 
may have a claim against the receiver 
but we are not concerned to pursue that 
liability if, it exceeds at all. That is 
a matter to be worked out between the 
appellant and the court receiver or any 
other party who may be found in appro- 
priate proceedings to be responsible. We 
do not pronounce on that except to 
state that we are not deciding against 
the appellant in any claim that he may 
have against any other party. Suffice is 
to say that vis-a-vis the workmen, the 
appellant’s liability found by the award 
cannot be upset by this Court. We dis- 
miss the ;appeal with costs. One set, 
And in view of the order of this Court 
earlier we further direct that the sum 
awarded shall carry 6 per cent interest. 

Appeal dismissed, 
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Management of M/s. Heavy Engineer- 
ing Corporation Ltd., Appellant v. The 
Presiding Officer and others, Respondents, 

Civil Appeal No. 652 (L) of 1971, D/- 
27-1-1978. 

Industrial Disputes Act (1947), S. 2-A 
=- Scope of. 

Section 2-A governs a dispute with re- 
ference to a dismissal which has been 
effected prior to the incorporation of Sec- 
tion 2-A in the Act. AIR 1975 SC 2025,- 
Rel, on. (Para 1) 

Anno: AIR Manual (3rd Edn.), Indus- 
trial Disputes Act, S. 2-A. N. L 





Cases Referred: Chronological Paras 

AIR 1975 SC 2025 : (1976) 1 SCR 119 ; 
1975 Lab IC 1455 1 

CV/DV/A735/78/SNV, 


1978 


KRISHNA IYER, J.:— The sole ques- 
tion arising in this appeal by certificate 
under Art. 133 (1) (c) of the Constitution 
is as to whether the definition introduced 
into the Industrial Disputes Act by Sec- 
tion 2-A will govern a dispute with re- 
ference to a dismissal which has been 
effected prior to the incorporation of Sec- 
tion 2-A in the Act and governs cases 
where the dismissal has been effected 
prior to such date. Shri: S. N. Prasad 
with commendable candour even before 
the arguments commenced, drew our af 
tention to the decision of Rustom anj 
Hornsby (I) Ltd. v. T. B. Kadam, (197€) 
1 SCR 119 : (AIR 1975 SC 2025) where 
the precise question raised here has been 
decided against the appellant. The re- 
sult is that the appellant for whom Shii 
Prasad appears cannot sustain his appeal 
in the light of this ruling. We find & 
difficult to see how the said decision can 
even be distinguished in any . manner. 
Since that proposition squarely governs 
the present situation, the appeal must 
fail. We dismiss the. appeal, but in the 

circumstances, without . costs. 
Appeal dismissed. 


AIR 1978 SUPREME COURT 979 
=1978 LAB. I. C. 709 


‘ (From: 1976. Lab IC 1513 (Pat)) 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


The Workmen, Appellant v. The Bharat 
Coking Coal Ltd. and others, Respon- 
dents. 


Civil Appeal No. 2775 of 1977, D/- 


10-3-1978. 

Coking Coal Mines Nationalisation Aci 
(36 of 1972), Ss. 9 & 17 — Interpreta- 
tion — S. 9 (2) (b) does not nullify 
S. 17 (1) — S. 9 (2) (b) has no larger 
operation than S. 9 (1). 1976 Lab IC 
1513 (Pat), Reversed. i 


During the pendency of'industrial dis- 
pute regarding dismissal of workmen by 
the. colliery (2nd’ Respondent), the colliery 
was nationalised and vested in Central 
Government and thereafter in Ist . res- 
pondent company. The Industrial Tri- 
bunal by its award held that the dis- 
missal ` was unjustified. The first res- 
pondent was made liable for back wages 
with effect from the date of nationali- 
sation when the right, title and interest 
in the Colliery vested in it. There was 
also direction that the workmen be re- 
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Workmen- v. Bhazat 


Coking Coal Ltd. S. C: 979 


instated with continuity of service by 
the management (i.e. the first respondent) 
for the time being. (Para 3) 

Held: S. 17 is a special provision 
relating to workmen and their continu- 
ance in ‘service notwithstanding the 
transfer from private ownership to the 
Central Government or Government 
company. This is a statutory protection 
fcr the workmen and is express, expli- 
cit and mandatory. It is plain from the 
definition of ‘workman’ in S. 2 (s) of 
the Industrial Disputes Act that the dis- 
missed workmen are workmen within 
meaning of 5. '17 of the Mines Act. It 
cannot be contended: that because they 
had been wrongfully dismissed and, 
therefore, are not physically on the rolis 
on the date of the takeover, they are 
not legally :workmen under the new 
owner. The statutory continuity of 
Service cannot be breached by the 
wrongful dismissal by the prior emplo- 
yer. It is important that that dismissal 
should be set aside and the award ex- 
pressly directed reinstatement “with 
continuity of service by the manage- 
ment for the time being.” Such find- 
ing has been given in the award and it 
is not challenged. What matters is not 
the: physical presence on the rolls but 
the. continuance in service in law because 
the dismissal is non est. AIR 1970 SC 
1217 (1221) Rel.’ on. (Paras 4, 5) 


. Sec. 9 (1) has nothing to do with wrong- 
ful dismissals and awards for reinstate- 
ment. It deals with pecuniary and other 
liabilities and has nothing to do . with 
workmen. If at all it has anything to do 
with workmen it is regarding arrears ot 
wages or other contractual, statutory or 
tortious liabilities. S. 9 (2) (b) when it 
refers to ‘awards’ goes along with the 
words ‘decree’, or ‘order’. By the canon 
of construction of noscitur a sociis the 
expression ‘award’ must have a restrict- 
ed meaning. Moreover, its scope is de- 
limited by Section 9 (1). If back wages 
before the appointed. day ‘have been 
awarded or other sums accrued prior to 
nationalisation, have been directed to be 
paid to any workman by the new owner, 
S. 9 (2) -(b) makes such claims non- 
enforceable. There is no reason to hold 
that S. 9°(2)-(b) nullifies S. 17- (1) or 
has a larger operation ‘than S. 9 (1). 
The whole provision confers immunity 
against liability, not a right to jettison 
workmen under the employ of the pre-. 
vious owner in the eye of law. The 
award of the Tribunal: is restored. 1976 
Lab IC 1513. Wap, Reversed. (Para 7} 


980 S.C. [Prs. 1-4]| 


Cases’ Referred: Chronological 


AIR 1970 SC 1217: 
1970 Lab IC 1040! 


Mr. Somnath Chatterjee Sr.’ Advocate 
(M/s. D. P. Mukherjee and A. K. Gan- 
guly Advocates with him),. for Appel- 
lant; Mr. Sarjoo Prasad Sr. Advocate 
(Mr. M. L. Verma |Advocate with him), 
for Respondent No./1. 


KRISHNA IYER, J.:— The correct 
interpretation of Section 9 of the Coking 
Coal Mines Nationalisation -Act, 1972, 
(for short, the Act), read along with 
Section 17 settles the fate of this ap- 
peal by special leave. We may start off 
by narrating a few. -admitted facts suffi- 
cient to bring out the legal Sonn OMeSsy, 
which demands resolution, 


2. The subject-matter of the anei 
is an industrial dispute. The manage- 
ment of the New Daarmaband Colliery 
dismissed 40 workmen in October, 1969, 
and an industrial dispute sprung up and 
reference followed in October, 1970. The 
Industrial Tribunal! held an ‘elaborate 
enquiry into the dispute and made an 
award on July 1, 1972. 


3. In the meanwhile, the Colliery was 
nationalised with effect from May 1, 
1972, as provided for in the Act. The 
New Dharmaband Colliery vested in the 
Central Government and thereafter in 
the Bharat Coking | Coal Company Ltd: 
Apparently by order of the Tribunal 
dated 24th March,’ 1972, the successor 
Company namely, | the Bharat Coking 
Coal Ltd. (the respondent) was implead- 
ed as. a party. Thus, with the previous 
owner of the colliery and the nationa- 
lised industry, namely, the Bharat 
Coking Coal Ltd. on record, the Tribunal 
made the following award: 

“The action of | the management of 
New Dharmaband Colliery in dismissing 
the forty workmen mentioned in the 
Schedule with effect from the 18th Octo- 
ber, 1969 is not justified. The said 
workmen are to be reinstated with con- 


E 
tinui servic the. management 


. for the ia being, namely, the Bharat 
Coking Coal Co. Lid., and the said com- 
pany shall be liable to pay their wages 
and other emoluments with effect from 
the 1st of May, 1972. PAREA the mana- 
gement of the New Dharmaband Colliery 
and Bharat Coking Coal Co. Ltd. are 
jointly and severally, liable to pay the- 
same to the workmen concerned.” 

The first respondent was made liable for 
back wages with effect from ‘the date of 


Paras 
(1970) 3 SCR 708: 
4 





Wormen v. Bharat Coking Coal Ltd. (K. Iyer J.) 
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nationalisation when the right, title and 
interest in the Colliery vested in it, 
There was also direction that the work- 
men be reinstated with continuity of 
service by the management i.e., the first 
respondent, for the time being. Aggrie~ 
ved by both these directions, the Bharat 
Coking Coal Company successfully in- 
voked the Writ jurisdiction of the High ’ 
Court, which quashed the award. There- 
upon the workmen came up to this 
Court challenging the soundness of the 
legal position which appealed to the 
High Court. 


4. Section 9 of the Act deserves to 
be reproduced at this stage: 

“9. Central Government not to be 
liable for prior liabilities: 

9. (1) Every liability of the owner, 
agent, manager, or managing contractor 
of a coking coal mine or coke oven 
plant, in relation to any period prior to 
the appointed day, shall be the liability 
of such owner, agent, manager or 
managing contractor, as the case may 
be, and shall be enforceable against him 
and not against the Central Government 
or the Government company. 

9, (2) For the removal of. doubts, 
hereby declared that — 

(a) save as otherwise provided else- 
where in this Act, no claim for wages, 
bonus, royalty, rate, rent, taxes, provi- 
dent fund, pension, gratuity or any other 
dues in relation to a coking coal mine 
or coke oven plant in respect of any 
period prior to the appointed day, shall 
be enforceable against the Central or 
the Government Company. 


it is 


Side by side we may also read Sece 
tion 17. (1): 

17. (1) Every person who is a work- 
man within the meaning of the Indus- 
trial Disputes Act, 1947, and thas been, 
immediately before the appointed day, 
in the employment of a coking coal mine 
or coke oven plant, shall become on and 
from the appointed day, an employee 
of the Central Government, or, as the 
case may be, of the Government com- 
pany in which the right, title and inter- 
est of such mine or plant have vested 
under this Act, and shall hold office or 
service in the coking coal mine or coke 
oven plant, as the case may be, on the 
same terms and conditions and with the 
same rights to pension, gratuity and 
other matters as would have been ad- 
missible to him if the rights in relation 
to such coking coal mine or coke oven 
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plant had not been -transferred to an= 
vested in the Central Government ot 
Government company, as the case may 
be, and continue to do so unless ant 
until his employment in such cokinz 
coal mine or coke oven plant is duly 
terminated or until his remuneratior. 
terms and conditions of employment ar= 
duly altered, by the Central Government 
or the Government company.” 


Section 17 is a special provision relating 
to workmen and their continuance im 
service notwithstanding the  transfe- 
from private cwnership to the Central 
Government or . Government company.. 
This is a statutory protection for the 
workmen and is express, explicit and 
mandatory. Every person who is a 
workman within the meaning of the In- 
dustrial Disputes Act, 1947, and has 
been, immediately before the appointed 
day, in the employment of a mine, shall 
become an employee of the Govern- 
ment or the Government company and 
continue to do so as laid down in Sec- 
tion 17. A ‘workman’ is defined in the 
Industrial Disputes Act to mean ‘any 
person employed in any industry (we 
omit the unnecessary words) and inclu- 
des, any such person who has been dis- 


missed and whose dismissal has led to a 
dispute’. It is. perfectly plain that the 46 


workmen who were dismissed and whose 
dismissal led to the industrial dispute are 
‘workmen’ within the meaning of Sec- 
tion 17 (1) of the Act. Irrefutably fol- 
lows the inference that they are work- 
men entitled to continuance in service 
as provided for in Section 17. - It is not 
open to any ‘one to contend that because 
they had been wrongfully: dismissed and. 
therefore, are not physically on the rolls 
on the date. of the takeover, they are 
not legally workmen -under the new 
owner. The subtle eye of the law trans- 
cends existence on the gross level. The 
statutory continuity of service cannot be 
breached by the wrongful dismissal of 
the prior employer. It is important that 
that dismissal has -been set aside and 
the award expressly directs reinstate- 
ment “with continuity of service by the 
management for the time being namely, 
the Bharat Coking Coal Company Ltd.” 
The finding that’ the dismissal was wrong- 
ful has not been challenged and, there- 
fore, must stand. The Court in Bihar 
State Road Transport Corporation (1970) 
3 SCR 708 at p. 714: (AIR 1970 SC 1217 
at p. 1221), had to deal with a wrong- 
ful dismissal, a, direction for reinstate- 
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ment by an award and a transfer of 
ownership from a private operator to a 
State Transport Corporation. Shelat J. 
observed : 


“The argument, however, was that the 
true meaning of the said averment was 
that only those of the employees of the 
Rajya Transport Authority who were 
actually on its rolis were taken over 
and not those who were deemed to be 
on its rolls. It is difficult to understand 
the distinction sought to be made be- 
tween those whose names were actually 
on the rolls and those whose names, 
though not physically on the rolls, were 
deemed in law to be on the rolls. If 
respondent 3 continued in law to be in 
the service, it makes little difference 
whether his name actually figured in the 
rolis or not. The expression “on the 
rollis” must mean those who were on 
May 1, 1959 in the service of the Rajya 
Transport Authority. By reason of the 
order discharging him from service being 
illegal, respondent 3 was and must be 
regarded to be in the service of the said 
Authority, and-therefore, he would be 
one of those whose services were taken 
over by the appellant corporation.” 


` 5. The present one is an a fortiori 
case. We have not the slightest doubt 
that what matters is not the physical 
presence on the rolls but the continu- 
ance in service in law because the dis- 
missal is non est. 


6. Sri Sarjoo Prasad pressed into 
service Section 9 (2) of the Act to repel 
the contention of the workmen set out 
above. It is true that Section 9 (2) (b) 
declares that “no Award of any 
Tribunal _passed after the- 
appointed day, but in relation to any 
‘dispute which arose before that 
day, shall be enforceable against the 
Central Government or the Government 
company.” Superficially read and torn 
out of context, there may be some re- 
semblance of substance in the submis- 
sion. A closer look at Section 9 as a 
whole, contradicts this conclusion. 

7. Section 9 deals with the topic of 
prior liabilities of the -previous owner. 
Section 9 (1) speaks of “every liability 
of the owner ...:..... prior to the appoint- 
ed day, shall be. the liability of such 
owner and shall be enforceable 
against him and not against the Central 
Government or the Government company. 
The inference is irresistible that Sec- 
tion 9 (1) has nothing to do with wrong- 
ful dismissals and awards for reinstate- 
ment. Employees are not-a liability. (as 
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yet in our country). Section 9 (1) deals 
with pecuniary and other liabilities 
and has nothing | to do with work- 
men. If at all it}has anything to do 
with workmen it lis regarding arrears 
of wages or other! contractual, statutory 
or tortious liabilities. Section 9 (2) 
operates only in the area of Section 9(1) 
and that is why it starts off by saying 
“For the removal of doubts it is hereby 
declared......... n So, Section 9 (2) seeks 
only to remove ddubts in the area co- 
vered by Section |9 (1) and does not 
deal with any other topic or subject 


matter. Section 9 |(2) (b) when it. refers 
to ‘awards’, goes along with the words 
‘decree’, or ‘order}. By the canon of 


construction of noscitur a sociis the 
expression ‘award’. must have a restricted 
meaning. Moreover, its scope is delimit- 
ed by Section 9 (1). If back wages be- 
fore the appointed day have been 
awarded or other | sums, accrued prior 
to nationalisation, jhave been directed to 
be paid to any workman by the new 
owner, Section 9 | (2). (b) makes such 
claims non-enforceable. . We do not see 
any reason to hold that Section 9 (2) (b) 
nullifies Section 17 (1) or has a larger 
operation than Section 9 (1). We are 
clear that the whole provision confers 
immunity against liability, not a right to 
jettison workmen junder the employ .of 
the previous owner in the eye of law. 

' 8. We hold that the High Court fell 
into an error in following a different 
line of reasoning.’ The appeal deserves 
to be and is hereby allowed and the 
award of the Industrial Tribunal restor- 
ed. The appellants shall receive costs 
from the first respondent, which we 
quantify at Rs. 2000/-. 

Appeal allowed. 
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(From: 





New! Standard Engg. Co. v. N, L, Abhyankar 
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— Fairness how to be judged — ILR 
(1975) Bom 1014, Reversed. 


Settlement of labour disputes by direct 
negotiation or settlement through collec- 
tive bargaining is always to be preferred 
for, it is the best guarantee of industrial 
peace which is the aim of all legisla- 
tion for the settlement of labour dispu- 
tes. In order to bring about such a 
settlement more easily, and to make it 
more workable and effective, it is no 
longer necessary, under the law, that the. 
settlement should be confined to that 
arrived at in the course of a conciliation 
proceeding, but now includes, by virtue 
of the definition in Section 2 (p) of the 
Act, a written agreement between the 
employer and the workmen arrived at 
otherwise than in the course of a con- 
Ciliation proceeding where such agree- 
ment has been signed by the parties in 
the prescribed manner and a copy there- 
of has been sent to the authorised offi- 
cers. Rule 58 (2) of the Industrial Dis- 
putes (Central) Rules, 1957, prescribes 
the manner of signing the settlement. 
Under Section 18 (1) of the Act a settle- 
ment arrived .at by agreement between 
the employer and the workmen other- 
wise than in the course of conciliation 
proceedings is binding on the parties to 
the agreement, It is well known that 
the possibility of an adverse decision 
by the Court operates as a positive 
force in favour of deliberate and careful 
effort by both parties to settle their 
dispute through. direct negotiations, 


The question of justness and fairness 
of a settlement should be examined with - 
reference to the situation as it stood on 
the date on which it was arrived at.- 
Where out of 1328 workmen who were 
in the Company’s service on July 31, 
1973, 995 workmen signed the settlement 
and also accepted their dues thereunder, 
and 242 workmen accepted their dues 
under the settlement by actually signing 
the receipts though they had not signed 
the settlement; and further where 910 
workmen who left the Company between 
January 1, 1968 and July 31, 1973 had 
also accepted their dues under the set- 
tlement and where the settlement was 
made with the Union which represented 
a very large. majority of .the workmen 
of the Company, the Tribunal's finding 
that the settlement was just and fair 
has to be accepted. 1977 Lab IC 162 


(SC), (1963) 1 Lab LJ 318 (SC), AIR 
1964 SC 689, AIR 1964 SC 160, Rel. on. 


- 1973. 
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ILR (1975) Bom 1014 Reversed. 
(Paras 7, 10, 11, 12) 
Anno: AIR Manual (3rd Edn.), Indus- 
trial Disputes. Act S. 2 (0), N. 1, S. 13, 
N. 2. 8. 


Cases Referred: Chronological Paras 
1977 Lab IC 162: (1977) 2 SCR 15: AIR 
1977 SC 322 l 5 


AIR 1964 SC 160 :. (1963) 2 Lab LJ 647 7 
AIR 1964 SC 689 : (1964) 5 SCR 362 10 
(1963) 1 Lab LJ 318 (SC) 6 

Mr. F. N. Kaka, Sr. Advocate, (M/s. 
D. C. Shroff, I. N. Shroff and H. 5. 
Parihar, Advocates with him), for Ap- 
pellant; Mr. Y. S. Chitaley, Sr. Advc- 
cate (M/s. P. H. Parekh, K. Vasudey, 
C. B. Singh and Mrs. Manju Sharma, 
Advocates with him) (for Nos. 2, 4, & 
5) and Mr. S. J. Deshmukh & M/s. K. L. 
Hathi & P. C. Kapur, Advocates. fcr 
No. 3, Respondents. 


‘SHINGHAL, J.: The Governmert 
of Maharashtra referred to the ‘Industrial 
Tribunal, Bombay, the dispute between 
the New Standard Engineering Company 
Ltd., Bombay (referred to as the Com- 
pany). and its workmen, for adjudication 
under Section 10 (1) (d) of the Indus- 
trial Disputes Act, 1947, hereinafter re- 
ferred to as the Act. The order cf 
reference was made on August 9, 1966, 
and it stated all the demands of th: 
workmen. The Tribunal gave its awari 
on November 29, 1972. It held, inter 
alia, that the revised wage ‘scales ani 
the scheme of dearness allowance shall 
come into force and the workmen shall 
be entitled to wages at the revised rates 
from January 1, 1968. 


2. The Company challenged the award 
in the High Court by a petition under 
Articles 226 and 227 of the Constitution 
which was fixed for hearing on July 34 
. An application was made for am 
adjournment, butto no avail. The dicta- 
tion of the judgment commenced on 
July 31, 1973 .and was concluded. on 
August 1, 1973. One of the points which 
was urged in the High Court was tha: 
the Company had. arrived at a settle- 
ment with the Union known as the 
Bhartiya Kamgar _ Sena {respondent 
No. 3) and an award may be made ir 
terms of that settlement,: or a directior 
may be given to the Tribunal to consi- 
der whether the settlement was fair anc 
reasonable. It was, -brought to the 
notice of the High Court | that -some 
workers had already accepted the settle- 
ment and some :more may accept it. The 
request for adjournment on that: account, 
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as well as the settlement, were opposed 
on behalf of the General Engineering 
Employees Union (respondent No. 2) and 
some others. The High Court took 
notice of the fact that respondent No. 3 
which claimed to represent “a substan- 
tial number of workmen” supported the 
settlement, but it held that the alleged 
settlement was “not a settlement under 
Section 2 (p)” of the Act and it was 
not open to it to. “take notice of the 
said settlement in proceedings under 
Articles 226 and 227 of the Constitution.” 
It therefore thought it proper to dispose 
of the . petition on the merits, rather 
than leave it to uncertainty. and inter- 
union rivalry, which might lead to in- 
dustrial unrest. In that view of the 
matter, the High Court dismissed the 
petition on merits by its judgment dated 
31-7-73/1-8-73. In the meantime, the 
memorandum of settlement was signed 
by and on behalf of the Company and 
respondent No. 3 (Bhartiya Kamgar 
Sena). i ; 


3. The Company felt aggrieved 
against the judgment of the High Court 
and applied for special leave to appeal 
to this Court. Leave was granted on 
August 10, 1973 along with an order for 
stay of enforcement of the award on 
condition that the appellant paid the 
workers in accordance with the terms of 
the settlement of which copies ‘were to 
be filed by counsel. Thereafter the 
“consent terms”, duly signed. were filed 
by counsel for the parties and an order 
was made on September 28, 1973, after 
notice to all concerned, that the matter 
would go back to the Industrial Tribu- 
nal “for findings and transmission there- 
of to this Court” along with a copy of 
the following consent terms,— 


“The appellants and respondents 2 to 
5 agree that the matter be sent down to 
Industrial Tribunal, Maharashtra, Bom- 
bay, for recording findings on the fol- 
lowing issues: ; 

(a) Whether the settlement dated 31st 
July: 1973 between the ‘appellant com- 
pany and respondent No: 3 is a settle- 
ment under Section 2 (p) of the Indus- 
‘trial Disputes Act, 1947. . 
` (b) Whether the settlement was enter- 
ed into voluntarily. . l 

(c) How many workmen covered by 
the reference have signed and/or accept- 
ed the settlement. 

(d) Whether the individual workmen 
who have signed and/or accepted .the 


settlement have done, so voluntarily. 
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_ they had not signed the settlement. 
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(e) Whether the ce is just and 
fair, ? 
The Tribunal found issues Nos. (a), (b), 
(d) and (e) in the affirmative. As re- 
gards issue No. (c)| it found that out af 
1328 workmen who were in service on 
July 31, 1973, 995’ workmen had signed 
the settlement and had also accepted 
their dues thereunder, and 242 workmen 
had only accepted | their dues under the 
settlement by signing receipts thouga 
As 
regards the workmen who had left the 
Company between! January 1, 1968 and 
July 31, 1973, the) Tribunal found thet 
910 workmen had} accepted their dues 
under the settlement by passing re- 
ceipts for the same. 


4. On receipt of the Tribunal’s finċ- 
ings, an order was made by this Court 
on October 4, 1977 allowing the respor- 





_ dent to file a counter-affidavit and per- 


mitting the appellant to file its affidavit 
in reply. This is how the case has 
come up for disposal of the Company’s 
appeal. 


5. Counsel for |respondent ‘No. 2 has 


‘not challenged the findings of the Tri- 


bunal on issues Nos. (a), (b), (c) and (d). 
There is in fact no room for any con- 
troversy about these findings, which 
appear to be fully justified, and it is 
therefore not necessary to examine then 
here, The question remains whether 
the settlement dated July 31, 1973 was 
just and fair, for that was the subjezt 
matter of the remaining issue (e) on 
which, as has been stated, the Tribunal 
has returned a finding: in the affirmative. 
In reaching that ecnclusion, the Tribu- 
nal has taken note’ of the facts that 
even under the settlement the workmen 
would receive 22! per cent additional 
emoluments, the award of the Tribunal 
would cast a burden of Rs. 40.06 lakhs 
on account of arrears which was not 
only ‘unreasonable but. also unbear- 
able, the Company had all the same 
agreed to-incur a recurring liability of 
Rs. 12 lakhs in the first year, Rs. 14 
lakhs in the second year and Rs. 16 
lakhs in the third) year, and had already 
paid Rs. 15 lakhs. In arriving at its 
finding the Tribunal has drawn heavily 
on this Court’s: judgment in Herbertscns 
Limited v. Workmen of Herbertscns 
Limited, (1977) 2/SCR 15: (1977 Lab IC 
162). It has, in ithis connection, taken 
into consideration the factors which 
were likely, to prevail with ‘the work- 
men in accepting ithe terms of the settle- 


“ment dated July’ 31, -1973, including the 
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prospects of a protracted litigation, the 
risk of an adverse decision in the Com- 
pany’s pending appeal, the possibility of 
having to refund a part of what they 
had obtained during the intervening 
period, the distribution of Rs. 8,00,000/~ 
instead of Rs. 5,00,000/- by way of ad 
hoe payment ete 


6. Mr. Chitaley has argued that the 
Tribunal erred in taking the view that 
the award was likely to cast an un- 
bearable burden of Rs. 40 lakhs on ac« 
count of arrears, which the Company 
had no capacity to pay. Our attention 
has, in this connection, been invited to 
some of the Annual Reports of the Com- 
pany and the statements of the Chair- 
man of the Board of Directors. It has, 
therefore been pointed out that a set- 
tlement under which the sum which was 
payable as arrears was reduced from 
Rs. 40 lakhs and odd to about Rs. 11.50 
lakhs cannot be said to be fair and 
reasonable as the workmen lost heavily 
because while’ the award revised the 
wage scales and the dearness allowance 
from January 1, 1968, the settlement put 
that off to January 1, 1973, and thereby 
unduly interfered with a matter which 
was within the Tribunal’s discretion. 
Reference in this connection has been 
made to Rajkamal Kalamandir (Private) 
Ltd. v. Indian Motion Pictures Emplo« 
yees’ Union, (1963) 1 Lab LJ 318 (SC). 
It has also been pointed out that the 
workmen, were required, under the set- 
tlement to work harder and give in- 
creased production to the extent of ten 
per cent. 

7. Settlement of labour disputes by 
direct negotiation or settlement through 
collective bargaining is always to be 
preferred for, as is obvious, it is the best 
guarantee of industrial peace which is the 
aim of all legislation for the settlement 
of labour disputes. In order to bring 
about such a settlement more easily, and 
to make it more workable and effective, 
it is no longer necessary, under the law, 
that the settlement should be confined 
to that arrived at in the course. of a con- 
ciliation proceeding, but now includes, by 
virtue of the definition in section 2 (p) 
of the Act, a written agreement between 


















ciliation proceeding where such agreement 
has been signed by the parties in the pres-~ 
cribed manner and a copy thereof has 
been sent to the authorised officers. 
Rule 58 (2) ‘of the Industrial Disputes 
Rules, 1957, prescribes th 
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manner of signing the settlement ane it 
is. not in dispute before us that -his 
requirement has been complied vth. 
The other relevant provision is that con~ 
tained in Section 18 (1) of. the Act which 
specifically states that a settlement ariv- 
ed at by agreement between the emrlo- 
yer and the workmen otherwise tzan 
in the course of conciliation proceedings 
shall be binding on the parties to che 
agreement. In fact it has clearly been 
held by this Court in Sirsilk, Ltd. v. 
Government of Andhra Pradesh, (1953) 
2 Lab LJ 647: (AIR 1964 SC 160), fat 
as soon as an agreement is signed in 
the prescribed manner and a copy o= it 
is sent to the officers concerned, it be- 
comes binding on the parties and comes 
into operation on the date it is sigr=d, 
or on the date mentioned in it for its 
coming into operation. We have the-e- 
fore to examine the arguments of coun- 
sel for the parties with due regard to 
these provisions of the law, 


8. It is not in dispute before us that 
under the settlement the workmen th=ve 
received the same wages and dearr2ss 
allowance which were awarded to them 
by the Tribunal. They therefore “ost 
nothing on that account. Mr. Chitaley 
has however argued that while unżer 
the award the increased rates were =d- 
missible from January 1, 1968, ihe 
settlement put that off to January 1, 
1973 and was therefore unjust and un- 
fair. It is in this connection that -he 
Tribunal’s ‘finding about the Incapacty 
of the Company to shoulder the finan- 
cial burden of paying all the arrears Fas 
been challenged before us. 

9. Mr.. Kaka has, on the other hazd, 
taken us through the balance sheets of 
the Company for the purpose of show- 
ing that the Company had, as a fert, 
paid all its tax and other liabilities, 
which were beyond recall, and that 
during the period from 1968 to 1972 it 
had only a net surplus of Rs. 5.11 lak-s. 
It has been pointed out that, even =o, 
the Company has agreed to pay abcit 
Rs. 11.56 lakhs, in addition to the differ- 
ence in the dearness allowance amount- 
ing to Rs. 3.64 lakhs which has alreazy 
been paid to the workmen. It has ako 
been brought to notice that the Compa-y 
has exceeded its borrowing limit and is 
not in a position to pay more than wkat 
it has agreed to pay under the settje- 
ment. -As regards the stipulation that 
the workmen will improve their effici- 
ency and productivity so as to increæe 
production at 
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cent per annum, nothing worthwhile has 
been urged before us against the Tribu- 
nal’s view that the stipulation had 
nothing to do with the period prior to 
January 1, 1973 for which the arrears 
were claimed and were agreed to be 
paid in part. Moreover counsel for res- 
pondent No. 2 has not found it possible 
to refer to any condition in the settle- 
ment according to which its benefits 
were to be forfeited in case the workmen 
did not carry out the stipulation. 


10. The question of justness and fair- 
ness of a settlement should, in a case 
like this, be examined with reference to 
the situation as it stood on the date on 
which it was arrived at ie. on July 31, 
1973. As has been stated, the award 
was made on November 29, 1972 but it 
was under. challenge in the High Court 
on the Company’s petition under Articles 
226 and 227 of the Constitution. It has 
been pointed out by Mr. Kaka, and has 
not been disputed by Mr. Chitaley, that 
one of the grounds of challenge was the 
contention that. the Tribunal had not 
made a proper comparison of the wages 
and the dearness allowance on “industry< 
cum-region basis” even though it was 
enunciated by this Court in Greaves 
Cotton & Company, Ltd. v. Their Work- 
men, (1964) 5 SCR 362: (AIR 1964 SC 
689). It cannot therefore be said that 
the award was not at all in jeopardy, 
at the time of the settlement. 


11. It is well known that the. possi- 
bility of an adverse’ decision by the 
Court operates as a positive force in 
favour of deliberate and careful effort 
by both parties to settle their dispute 
through direct negotiations. And we 
have no doubt that it is that force 
which has brought about the settlement 
under consideration. Then there is the 
further fact that, as has been stated by 
the Tribunal, the workmen were liable, 
in the event of the succéss of the Com- 
pany, to a réfund of the amounts which 
had already been paid to them on that 
understanding. 


12. Moreover, as has been found by 
the Tribunal, out of 1328 workmen who 
were in the Company’s service on July 
31, 1973, 995 workmen have signed. the 
settlement and have also accepted their 
dues thereunder, and 242 workmen have 
accepted their dues under the settlement 
by actually signing the receipts though 
they have not signed the settlement. It 


_ will also be recalled that 910 workmen 


who left the Company between Jan. 1, 


the rate of at least 10 rer, -1968 and July 31, 1973 -have also accept- 
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ed their dues under the settlement. As 
has been stated, the settlement was 
made with the Bhartiya Kamgar Sena 
(respondent No. 3} which represented a 
very large majority of the workmen of 
the Company. It is a significant fact 
that the bona fides of that Union: have 
not been challenged before us. There is 
. {therefore no reason why the Tribunal’s 
finding that the settlement is just and 
fair should not be accepted. 

13. It has to be remembered that the 
settlement was entered into on the morn- 
ing of July 31, 1973, while the High 
Court delivered its judgment on August 1, 
1973. It is therefore difficult to ignore 
the argument of Mr. Deshmukh that it 
was only when the workmen came to 
know that the award had been confirm- 
ed by the High Court, that they thought 
they had nothing to lose by challenging 
the settlement as unfair and unjust. It 
is that feeling which appears to have 
been exploited by respondent No. 2, be- 
cause of inter-union rivalry. As it is, we 
are satisfied that the Tribunal’s finding 
on issue No. (e) is also correct and does 
not call for interference. 


14. The appeal is allowed, the im- 
pugned judgment of the High Court 
dated 31-7-1973/1-8-1973 is set aside and 
it is ordered that the award of the Tri- 
bunal shall be substituted by the settle- 
ment dated July 31, 1973, so that that 
settlement shall be the substituted award. 
In the circumstances of the case, how- 
ever, we leave the parties to bear their 
own costs. 

Appeal allowed. 
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A complaint under S. 500; Penal Code 
for defamation will be barred if filed 
three years after the commission of the of- 
fence. Where in a complaint under S. 500- 
it is alleged that the defamatory matter 
was contained in a complaint under Ss.406/ 
420 Penal Code against the complainant, 
the period of limitation for filing com- 
plaint under S. 500, Penal Code would 
commence from the date of the complaint 
under S, 406/420 Penal Code and not from 
the date the complainant was finally ac- 
quitted of offences under Ss. 406/420 Penal 
Code. Sub-s. (1) ofS. 469 of Cr. P.C. speci- 
fically provides that the period of limi- 
tation prescribed in S. 468, in relation to 
an offender, shall commence (inter alia) 
on the date of the offence and.the ques- 
tion of cause of action would not arise in 
such case as the controversy relates to 
the commission of an offence. The exclu- 
sion of time for computing the period of 
limitation could not also be claimed 
under S. 470(1) as it could not be said the 
complainant was prosecuting another pro- 
secution, 1977 Pun LJ (Cri) 157 Reversed. 

(Paras 6, 7, 3) 

Anno: AIR Comm. Penal Code (2nd 

Edn.), S. 500 N. 38 


M/s S. C. Agarwal, Swaraj Kaushal 
and S. C, Patel, Advocates, for Appellant; 
Mr. D. Mookerjee, Sr. Advocate (M/s. 
B. M. Srivastava and Sarwa Mitter, Ad« 
vocates. with him) for Respondent, 


P. N. SHINGHAL J. :— This appeal by 
special leave has been filed by accused 
Surinder Mohan Vikal against the judg- 
ment of the Punjab and Haryana High 
Court dated March 2, 1977, rejecting his 
application for revision of the Magis- 
trate’s order dated Sept. 15, 1976 sum- 
moning him as an accused for the trial 
of an offence under S. 500 I. P.C, at the 
instance _of respondent Ascharaj Lal 
Chopra. 


2. The appellant challenged the Magis- 
trate’s order for two reasons, but the 
controversy before us refers to. his claim 
that the Magistrate could not take cogni- 
zance of the offence under S, 500 I.P. 
as the period of limitation prescribed by 
S. 468 of the Cr. P.C. had expired. The 
controversy thus relates to a short point 
of law and can. well be examined on the 
basis of the admitted. facts. 


3. The appellant was working as Gene- 
ral Secretary of the Central Bank of India 
Employees Union, Punjab Ludhiana, 
which was a registered body. The- respon- 
dent was employed as Speciel Assistant 
in that Bank, and one Amreek Singh was 
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employed there as a clerk. The respon- 
dent worked as the General Secretary of 
the Union while Amreek Singh worked 
as its Treasurer before the appellant took 
over as General Secretary. ‘The appellant 
filed.a complaint in the Court: of Judicial 
Magistrate First Class, Ambala Cantt, on 
March 15, 1972, for the commission of an 
offence under S. 406/420 LP.C. alleging 
that the respondent and Amreek Singh 
with “a common intention and collusion 
> with each other, transferred a donation 
entry of Rs.: 1100/- in the persoral 
account of accused No. 1 (A. L. Chopra) 
by adjustment vide voucher dated 19-2-71 
at Ambala Centt.” It was also alleged 
that the accused misappropriated a sum 
of Rs. 1100/- of the Union with “criminal 
intention” and “fraudulently and with a 
dishonest intention.” By his judgment 
dated Feb. 11, 1975, the Magistrate con- 
victed the respondent and Amreek Singh 
of the offence under ‘S. 408/34 I.P.C. and 
sentenced them to rigorous imprisonment 
for one year and a fine of Rs. 1000/-. The 
Additional Sessions Judge of Ambala 
however acquitted both of them by his 
judgment dated April 1, 1975, and that 
judgment was upheld -by the High Court 
on May 15, 1975. Respondent Ascharaj 
Lal Chopra then filed a complaint against 
the present appellant Surinder Mohan 
Vikal in the Court of Judicial Magistrate 
First Class, Ambala, dated Feb. 11, 1976, 
for the commission of the offence under 
S. 500 IP.C. The Magistrate examined 
the complainant and his witnesses, ard 
made the order dated Sept, 15,.1976 for 
the issue of summons for the appearance 
of the present .appellant in that case. 
That was why the present appellant ap- 
plied to the High Court under S. 482 
LP.C, for -quashing the Magistrate’s order 
taking cognizance of the offence against 
him. As his application has been reject- 
ed by the High Court, accused Surinder. 
Mohan Vikal has preferred the . es 
appeal as aforesaid. 


4, Chapter XXXVI of the Cr.P.C. 1973, 
deals with limitation for taking cognizance 
of certain offences. For purposes of thet 
chapter, S. 467" ‘defines the expression 

“period of limitation” to mean the period 
specified in S. 468 for taking cognizance 
of an offence. In its turn, S. 468, whica 
barg the taking of cognizance of an 
offence after the expiry of period of 
limitation, reads as follows,— 


“468 (1) Except as otherwise provided 
elsewhere in this Code, no Court shall 
take cognizance of an- offence. of the cate- 
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gory specified in sub-sec. (2), after the 
expiry of the period of limitation. 

(2) The period of limitation shall be— 

(a) six months, if the offence is punish- 
able with fine only; 

(b) one year, if the offence is punish- 
able with imprisonment for a term not 
exceeding one year; 

(c) three years, if the offence is 
punishable with imprisonment for a term 
exceeding one year but | not exceeding 
three years.” 


The section thus not only raises the bar 
of limitation, but also prescribes the 
period thereof. It is not in controversy 
before us that the period of limitation in 
the present case would be three years as 
prescribed: in cl, (c) of sub-sec, (2). The 
question is when the period of limitation 
could be said to commence for purposes 
of the present case? That is a matter 
which falls within the purview of S. 469. 
Cl. (a) of Sub-sec. (1) of that section pro- 
vides that the period of limitation, in re- 
lation to an offender, shall commence, — 
“(a) on the date of the offence;” 


It is not urged before: us that cl. (b) or 
(c)-of the sub-section or sub-sec. (2), have 
any bearing on the present controversy. It 


. has therefore to be examined on what 


date the offence under 8.500 I.P.C. could 
be said to have been committed. 


5. It will be recalled that the complaint 
for the commission of the offence under 
S. 406/420 I. P.C. wag filed on March 15, 
1972. It has specifically been stated in the 
respondent’s complaint under S. 500 
I. P.C. that the defamatory matter was 
contained in that complaint. So, accord- 
ing to the complaint the offence under 
S. 500 I, P.C. was committed on March 
15, 1972, which .was the date of the 
offence within the meaning of S. 469(1)(a) 
of the Code, and the period of three years’ 
limitation would be calculated with re- 
ference to that date for . purposes of the 
bar provided by S. 468. But, as has been 
stated, the complaint under S. 500 I. P. C. 
wag filed on Feb. 11, 1976, much -after the 
expiry of that period. It was therefore 
not permissible for the Court of the 
Magistrate to take cognizance of the. 
offence after the expiry of the period of 
limitation. 

6. The High Court ignored the ‘bar 
of limitation on the ground that the. 
“cause of action for proceeding for defa- 
mation could not arise before he  (res- 
pondent) was acquitted by.the Court of 
Session.” As the respondent was acquit- 
ted on April 1, 1975, it appears that the 


e: 


988 S.C. Jagjit Singh v. 


High Court took the view that the “pro- 
tection of S. 468(c)” was not available to 
the appellant. We are constrained to say 
that the question of “cause of action” 
could not really arise in this case as the 
controversy relates to the commission of 
an offence, As has been stated, sub-sec. 
(1) of S. 469 of the Code specifically pro- 
vides that the period of limitation pre- 
scribed in S. 468, in relation to an offen- 
der, shall commence (inter alia) on the 
date of the offence. It would therefore 
follow that the date of the offence was 
March 15, 1972, when the defamatory 
complaint was filed in the Court of the 
Magistrate, and that was the starting 
point for the purpose of calculating the 
three years’ period of limitation. The 
High Court clearly erred in taking a 
contrary view, 


7. An attempt was made to argue be- 
fore us that the respondent was, at any 
rate, entitled to the exclusion of time 
under sub-sec. (1) of S. 470 of the Code 
in computing the period of limitation. 
The sub-section reads as follows,—. 

“470 (1) In computing the period of 
limitation, the time during which any 
person has been prosecuting - with due 
diligence another prosecution, whether in 
a Court of first instance or in a’ Court of 
appeal or revision, against the offender, 
shall be excluded: 


Provided that no such exclusion shall 
be made unless the prosecution relates to 
the same facts and is prosecuted in good 
faith in a Court which from defect of 
jurisdiction or other cause of a like 
_ nature, is unable to entertain it.” 

It is an essential requirement of the sub- 
section that the person who seeks its 
benefit should be able to establish that he 
was “prosecuting” another prosecution in 
one Court or the other referred to in the 
sub-section. But it is not the case of the 
respondent that he was prosecuting the 
appellant in any other prosecution, It ‘is 
also not his case that that prosecution re- 
lated to the “same facts” within the 
meaning of the provisc to the sub-section. 
The provision of sub-sec. (1) of S. 470 
cannot therefore avail the respondent, and 
he is not entitled to the exclusion of any 
time thereunder. It may be mentioned 
that the respondent has not sought the 
benefit of S. 473 which permits the exten- 
sion of the period of limitation in certain 
cases. 

8. It would thus appear that the ap- 
pellant was entitled to the benefit of 
sub-sec, (1) of S. 468 which prohibits 
every Court from taking cognizance of-an 
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offence of the category specified in sub- 
sec, (2) after the expiry of the period of 
limitation. It is hardly necessary to say 
that statutes of limitation have legislative 
policy behind them, For instance, they 
shut out belated and dormant claims in 
order to save the accused from unneces~ 
sary harassment. They also save the 
accused from the risk of having to face 
trial at a time when hig evidence might 
have been lost because of the delay on 
the part of the prosecutor. As has been 
stated, a bar to the taking of cognizance 
has been prescribed under S. 468 of the 
Cr. P., C. and there is no reason why the 
appellant should not be entitled to it in 
the facts and circumstances of this case, 


9. The appeal is allowed, the impugn- 
ed judgment of the High Court dated 
March 2, 1977* is set aside and the order 
of the Magistrate dated Sept. 15, 1975 
taking cognizance of the offence against 
appellant is quashed. nee SS 

Appeal allowed, 


*Reported in 1977 Punj LJ (Cri) 157. 


AIR 1978 SUPREME COURT 988 
(From :— Punjab & Haryana)* 
V. R. KRISHNA IYER, JASWANT AND 
V. D. TULZAPURKAR, JJ. 
Jagjit Singh, Appellant v. The State of 
Punjab, Respondent. 


Civil Appeal No. 
28-3-1978. 

Punjab. Civil Service (Executive 
Branch) Rules (1930), Rr. 6 & 11 — Re- 
cruitment to Punjab Civil Service (Ex-- 
ecutive Branch) — Circular Letter No. 
WGII-13 (29)-61/5598 D/- 6-3-1961 
Vacancy reserved for scheduled  castes/ 
Tribes filled by a member of that class 
— Member resigning from post — Resul- 
tant vacancy should not be included in 
normal pool but should be filled in by 
an eligible candidate of that class — 
Decision in Civ. Writ Petn. No. 2504 of 
1975, D/- 3-9-1976 (Punj & Har), Revers- 
ed. 

. The instructions contained in the 
above circular of the State Govern- 
ment not only deprecate the then exist- 
ing practice according to which in case 
of termination of the services of a 
Government servant belonging to. Sche- 
duled Castes/Tribes and backward clas- 


*(Civil Writ Petn. No. (2504 of 1974, Dj- 
3-9-1976 (Punj & Har) ) © 
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2962 of 1977, Dj- 


— 





1978 


ses, the resultant vacancy was included 
in the normal pool of vacancies to be 
filled up in accordance with the block 
system and characterise it as repugnant 
to the dominant idea of giving due re- 
presentation to the members of schedu!l- 
ed Castes/Tribes and backward classes 
but go on to lay. down in unmistakab_e 
terms that if the services of a Govern- 
ment servant belonging to Scheduled 
Castes/Tribes or backward classes are 
terminated, the resultant vacancy should 
not be included in the normal pool of 
vacancies to be filled up in accordance 
with the block system but should ke 
filled up on ad hoc basis from the cand- 
dates belonging to these castes and 
classes. The instructions put the matter 
beyond the pale of controversy by ew- 
phatically declaring that the intention 
of the Government was that the posis 
vacated ` by members of, Scheduled 
Castes/Tribes „and backward classes 
should remain earmarked and be filled 
up by the members belonging to the 
Scheduled Castes/Tribes and backward 
classes. Decision in Civil Writ Pets. 
No. 2504 of 1975 D/- 3-9-1976 (Punjab 
& Har), Reversed. `” (Paras 5, &) 


Cases Referred: Chronological Parzes 


(1966) CW No. 3063 of 1965, D/- 26-£- 
1966 (Punj & Har) 2 


“Mr. M. R. Agnihotri and Mr. P. C. 
Bhartari Advocates for Appellant; M7. 
S. K. Mehta and Mr. K. R. Nagaraja 
Advocates for Respondent. 


JASWANT SINGH, J.: — This appeal 
by special leave is directed against the 
judgment and order, dated September 3, 
1976 of the Punjab & Haryana Higa 
Court dismissing the writ petition 
No. 2504 of 1975 -filed by the appellart 
under Arts. 226 and 227 of the Const 
tution. 


2. The dtn leading to this 
appeal are: Six vacancies in the Punja 
Civil Service (Executive Branch) having 
occurred in the year 1971, the Stat2 
Government requested the Punjab Public 
Service Commission (hereinafter referred 
to as ‘the Commission’) to select and 
recommend six candidates to fill up tha 
said vacancies. According to R. 6 read 
with R. 11 of the Punjab Civil Service 
(Executive Branch) Rules, 1930, recruit- 
ment to. the Punjab Civil Service (Ex- 
ecutive Branch) has to be made from 
amongst the persons whose names are 
borne. on the register known as ‘Regis- 
ter B’. on the basis of the result of the 


competitive examination held . by th2 
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Cemmission in conformity with the rules 
and regulations framed in that behalf. 
As longer time than. anticipated was 


taken in holding the examination and 
completing the selection and in the 
meanwhile six more vacancies in the 


Punjab Civil Service (Executive Branch) 
occurred in 1972, the State Government 
requested the Commission to recommend 
the names of six more candidates on 
the basis of the result of the competitive 
examination for filling up the additional 
six vacancies, Accordingly after com- 
pletion of the requisite formalities, the 
Commission held the competitive 
examination called the Punjab Civil 
Service and Allied Services Examina-. 
tion in December, 1972/January, 1973 to 
select eligible candidates for the aforesaid 
12 vacancies in the Punjab Civil Service 
‘and other vacancies in the Allied Ser- 
vices. In the said examination, the ap- 
pellant who was a member of the Sche- 
‘duled Castes’secured third position in 
the order of merit amongst the candi- 
dates belonging to the Scheduled Castes, 
the other two candidates above him be- 
ing Harinder Singh Khalsa and Hans 
Raj Megh. The Commission recommend- 
ed 12 persons including the aforesaid 
three persons who belonged to the Sche- 
duled Castes for recruitment to the Pun- 
jab Civil Service (Executive Branch). 
As the appellant had’ been placed at 
serial No. 3 im the order of merit 
amongst the candidates belonging to the 
Scheduled Castes in: the aforesaid exam- 
ination and only two Posts, one each for 
the years 1971 and 1972, in the Punjab 
Civil Service (Executive . Branch) were 
available for members of the Scheduled 
Castes on the basis of 20% quota reserv- 
ed for them against which MHarinder 
Singh Khalsa and Hans Raj Megh were 
appointed, the appellant could not be 
recruited to the Punjab Civil Service 
(Executive Branch). He was, however, 
appointed as 'A’ Class Tahsildar’'in one 
of the Allied Services as per the second 
preference indicated by him in his applica- 
tion seeking admission to the Punjab Civil 
Service ‘and Allied - Services ` Examina- 
tion. Consequent upon his selection for 
appointment in the Indian Administrative 
Service;.Harinder Singh Khalsa who had 
joined the post of Extra Assistant Com- 
missioner in the Punjab Civil Service 
(Executive Branch) on-or about June 21, 
1974 resigned his office and was reliev- 
ed thereform on August 11, 1974. Being 
the next candidate in order of- merit 
amongst the Scheduled Castes candidates 
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in the select list of the Punjab Civil 
Service (Executive Branch), the appel- 
lant made a representation to the State 
Government claiming on ad hoc basis 
the vacancy caused by the resignation of 
Harinder Singh Khalsa in accordance 
with the State Governments instruc- 
‚tions contained in Circular Letter 
No. WG _ II-13 (29)-61/5598 dated March 
6, 1961, the validity whereof had been 
upheld by á Division Bench of the 
Punjab & Haryana High Court vide 
judgment dated May 26, 1966 in C. W. 
No. 3063 of 1965 entitled ‘Harbhajan Lal 
Mudgil v. State of Punjab’. The said Cir- 
cular Letter reads as follows:— 


i No. WGII-13 (29)-61/5598 

From 
Shri E. N. Mangat Rai, I. C. S. 
Chief Secretary to, Government, 
Punjab i 


All Heads of Departments, Com- 
missioners of Divisions, Deputy 
Commissioners and. the District 
and Sessions Judges in the 
Punjab and the Registrar, High 
Court, Punjab. Dated: Chandi- 
garh, the 6th March, 1961. 
Subject:— Representation of members 
of Scheduled Castes/Tri- 
bes and Backward Classes 
in service in Punjab. 
Sir, | : ; . 
I am. directed to refer to Punjab 
Government letter No.. 28400-WG-S-56/ 
8090, dated the 9th November, 1956, 
wherein it is stated that with a view to 
ensuring due representation to members 
of Scheduled Castes/Tribes and 'Back- 
ward Classes in Government service 
recruitment on a Biock System based on 
a formula of rotation is to be made and 
that the first vacancy is to be reserved 
for a member belonging to these Castes/ 
Classes irrespective of his position inter 
se tne other candidate and the remaining 
four vacancies for others. The instruc- 
tions further enjoin that in case it is not 
possible to fill the first reserved vacancy 
by appointment of a candidate belonging 
to Scheduled Caste/Tribe or Backward 
Classes, this. vacancy may be filled by a 
candidate . other than one belonging to 
Scheduled Caste/Tribe & Backward Clas- 
ses and the reservation be carried on from 
vacancy to vacancy in the same block 
until a suitable candidate for the vacancy 
in the bloék has been found. According to 
the existing practice if the services of a 
Government servant belonging to Schedul- 
ed Caste/Tribe & Backward Classes are 
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terminated the resultant vacancy is in- 
cluded in the normal pool of vacancies and 
is filled up in accordance with the Block 
System. It has been observed that in this 
way the underlying idea of giving due 
representation to members of Scheduled 
Caste/Tribe and Backward Classes is not 
achieved. With a view to safeguard the in- 
terests of the members of the Scheduled 
Castes/Tribes and Backward Classes, it has 
been decided that if the services of a Gov- 
ernment Servant belonging to Scheduled 
Castes/Tribes or Backward Classes are 
terminated, the resultant vacancy should 
not be included in the normal pool of 
vacancies to be filled in accordance with 
the Block System but should be filled up 
on ad hoc basis from the candidates 
belonging to these castes and ‘classes, In 
other words the intention is that the posts 
vacated by members of Scheduled Castes/ 
Tribes and Backward Classes should re- 
main ‘earmarked and be filled up by 
members belonging to these Classes. 


2. There will not be any practical diffi- 
culty in finding suitable candidates be- 
longing to Scheduled Castes/Tribes and 
Backward Classes in so far as non-techni- 
cal posts are concerned. However, for the 
technical posts and those requiring specia- 
lised training or qualifications suitable 
personnel possessing requisite experience 
and . qualification may not be available. 
Therefore, in order to avoid any admin- 
istrative inconvenience by keeping these 
posts in abeyance for an indefinite period, 
such post may be filled up by candidates 
other than those belonging to Scheduled 
Castes/Tribes arid. Backward Classes on 
the condition that whenever suitable per- 
sons belonging to such castes/classes are 
available and there is need for filling up 
a new vacancy, the members of the Sche- 
duled Castes/Tribes and Backward Clas- 
ses should be given their earlier quota 
for making up their deficiency arisen 
out of non-availability of their technical 
persons at that time. 

3. The receipt of this communication 
may please be acknowledged. 

Yours faithfully. 
Sd/- 

‘Deputy Secretary, General Admin- 
istration for Chief Secretary to Govern- 
ment, Punjab.”’ 
© 3. The Government rejected the afore- 
said claim of the appellant whereupon he 
approached the Punjab & Haryana High 
Court by means of the aforesaid petition 
which, as already stated, was dismissed by 
the High Court vide its judgment and 
order dated September 3, 1976. 
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4. While repelling the contention ad- 
vanced on behalf: of the State that if the 
vacancy caused by the resignation oŻ 
Harinder Singh Khalsa was offered to 
the Scheduled Castes candidate, though on 
ad hoc basis, the number of vacancies te. 
be filled up by the Scheduled Castes anc 
Scheduled Tribes candidates would go be- 
yond 50% and thereby exceed the limi; 
of reserved vacancies fixed by the statu- 
tory rules relating to reservation ož 
vacancies in the Punjab Civil Service 
(Executive Branch) and holding. that i 
the vacancy caused by the resignation oł 
Harinder Singh Khalsa was filled up on 
ad hoc basis by appointing a mem- 
ber of Scheduled Castes, the number 
_of vacancies filled by the Scheduled 
Castes candidates would still remain 
the same and if a non-Schedul~ 
ed Castes candidate was appointed against 
that vacancy, the very purpose of the 
Government's instructions contained in the 
aforesaid circular No. WG JI-13 (29)-6U/ 
‘5598 dated March 6, 1961 would be de- 
feated, the High’ Court’ still dismissed the 
aforesaid petition of the appellant on the 
ground that as the State Government did 
not choose to fill up the vacancy on ad 
hoc basis and a fresh competitive exa- 
mination was held to fill up the vacancies 
available for the years 1973 and 1974 in 
which the appellant never appeared and 
the aforesaid vacancy caused by the resig- 
nation of Harinder Singh Khalsa was 
filléd up along with the other vacancies 
in accordance. with the Block System 
keeping in view the reserved quota, and 
the merit list prepared by the Commission 
stood exhausted by the appointment‘ of 12 
persons against the 12 vacancies available 
with respect to the years 1971 and 1972, 
the persons borne on that list had no right 
to be appointed against a vacancy which 
occurred thereafter. The High Court fur- 
ther held that ‘the appellant had m 
locus standi to challenge the non-inclusion 
of the vacancy caused by the resignation 
of Harinder Singh Khalsa in the reserv- 
ed quota. 
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5. We frankly confess we are unable 
to understand the rationale or approach of 
the High Court which manifestly runs 
counter to the aforesaid instructions of 
the Government contained in Circular Nc 
WG IT-13 (29)-61/5598 dated March 6, 196L - 
The instructions not only deprecate the 
then existing practice according to whicli 
in ease of termination of the service of a 
Govt. servant belonging to Scheduled 
Castes/Tribes and backward classes, the 
resultant vacancy was. included in the 
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normal pool of vacancies to be filled up 
in accordance with the block system and 
characterise it as repugnant to the domi-Í 
nant idea of giving due representation to 
the members of Scheduled Castes/Tribes 
and backward classes but go on to lay 
down in unmistakable terms that if the 
services of a Government servant belong- 


' ing to Scheduled Castes/Tribes or back- 


ward classes are terminated, the resul- 
tant vacancy should not be included in 
the normal pool of vacancies to be 
filled up in accordance with the block 
system but- should be filled up on ad 
hoc basis from the candidates belonging 
to these castes and classes. The instruc- 
tions put the matter beyond the pale of 
controversy by emphatically declaring 
that the imtention of the Government 
was that the posts vacated by members 
of Scheduled Castes/Tribes and back- 
ward classes ‘should remain earmarked 
and be filled up by the members belong- 
ing to the Scheduled Castes/Tribes and| 
pereward classes, ! 





6. In face of thesé clear and categori- 
cal instructions, the contention advanced 
on behalf of the State that the vacancy 


meant for Scheduled Castes having been 


once utilised by- Harinder Singh Khalsa 
ceased to be a reserved vacancy amd the 


.appellant had no right to be appointed 


against it cannot be countenanced amd 
consequently the claim of the appellant 
cannot but be upheld. We have no doubt 
in our mind that the resultant vacancy 
caused by the resignation of Harinder 
Singh Khalsa should have gone to the 
appellant who belonged to the -Schedul- 
ed Caste and was entitled to it both on 
the basis of the’ merit and the policy 
statement contained in the aforesaid 
Circular letter of the Government as 


well as the fact that no competitive ex- 
‘amination had been held by the Com- 


mission between 1972-and the end of 
1974 in which the appellant could have 
or should have appeared. We may also 
state that the statutory rules relating 
to reservation of vacancies cannot operate 
as an impediment in the way of the ap- 
pointment of the appellant as it would 
by no means increase the number of the 
two posts reserved by the Government 
itself for the members of the castes to 
which the appellant Delonge during the 
relevant years. 


7. For the foregoing reasons, we are 
unable to sustain the judgment and 
order of the High Court. In the result, 
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the appeal succeeds, and is hereby allow- 
ed with costs quantified at Rs. 2,000/-. 


Appeal allowed. 


t 
i 
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= 1978 LAB. I. C. 702 
(From: Assam & Nagaland) * 


V. R. KRISHNA IYER AND 
JASWANT, SINGH, JJ. 

Management ofi Borpukhurie Tea 
Estate, Appellant v. The Presiding Off- 
cer, Industrial Tribunal, Assam and an- 
other, Respondents. | 

Civil Appeal No. 1764 of 1971, D/- 1-3- 
1978. | 


Industrial Disputes Act (14 of 1947), 
Ss. 33 and 15 — Application ‘under Sec- 
tion 33 (2) (b), if can be treated as one 
under S. 33 (3) (b) — Duty of Tribunal. 
Civil Rule No. 236 of 1967, D/- 18-9-1970 
(Assam & Naga), Reversed. 


The Courts charged with the duty of 
administering justice have to remember 
that it is not the form but the substance 
of the matter that|has to be looked to 
and the parties cannot be penalised for 
inadvertent errors committed by them in 
the conduct of their cases. It is equally 
important for the Courts to remember 
that it is necessary sometimes in -appro- 
priate cases for promotion of justice to 
construe the pleadings not too techni- 
cally or in. a pedantic manner but fairly 
and reasonably. The Labour Courts and 
Tribunals are competent to allow the 
parties when they are not actuated by 
any oblique motive to. modify their 
pleadings to subserve the intere of 
. Justice. (1963) 2 Lab LJ 459 (464) (SC) 
and AIR 1958 SC 204, Rel. on. 

(Paras 7, 8) 

After enquiry as the charge, .the ap- 
pellant Company found the respondent, 
protected workman, guilty of misconduct 
and decided to dismiss him. As an ir- 
dustrial dispute was pending before ‘In- 
dustrial Tribunal, the appellant informed 
respondent by letter that he would be 
dismissed from service and ‘that the 
punishment would inot be put into effect 
until ‘permission of! the Tribunal ‘was re- 
ceived and that in the meantime he 
would remain under suspension. On the 
same date an application was made under 
S. 33 (2) (b) before the Tribunal. The 
respondent wrote to appellant for per- 
ee 


*(Civil Rule No. 236 of 1967, 
1970 (Assam & Naga.).) 
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mission to“ avail of the privileges of 
ration etc., as he had not ‘yet’ been dis- 
missed, While the application under 
S. 33 (2) (b) was pending, the appellant 
filed an application before Tribunal pray- 
ing that the application under S. 33 (2) (b) 
may be treated as one under S. 33 (3) (b) 
but the prayer was rejected. 

Held that it was a fit case in which the 
Tribunal should treat the appellant’s 
original application which was in fact 
and in substance for permission as one - 
under S. 33 (3) (b). Civil Rule No. 236 of 
1967, D/- 18-9-1970 (Assam & Naga.), Re- 
versed, (Para 8) 

Anno: AIR Manual (3rd Edn.), I. D, 
Act, S. 33, N. 14-A and 15; S. 15, N. 3. 


Cases Referred: Chronological Paras 
(1963) 2 Lab LJ 459 (SC) 7 
AIR 1958 SC 204 : 1958 SCR 871 8 


Mr. F. S. Nariman, Sr. Advocate (M/s, 
P. H. Parekh and S. N. Choudhari, Advo- 
cates with him), for Appellant: M/s. K. P. 
Gupta and B. B. Tawakley, Advocates 
for Respondent No. 2; Respondent No. 1, 
Ex Parte. 

JASWANT SINGH, J.:— This appeal 
by special leave is directed against the 
judgment and order dated September 18, 
1970 of the High Court of Assam and 
Nagaland passed in Civil Rule No. 236 of 
1967 filed by the present appellant. 

2. The facts giving rise to this appeal 
are: Shri Naresh Kumar Ganguli, res- 
pondent No. 2 (hereinafter referred to 
as 'the respondent’) was employed in the 
Borpukhurie Tea Estate belonging to 
Bishnauth Tea Company Ltd., (which is 
engaged in the cultivation and manufac- 
ture of tea and employs a large number 
of workmen of various categories to 
carry on its business) as a 2nd Clerk and 
was recognised as a (Protected Work- 
man) within the meaning of S, 33 (3) of 
the Industrial Disputes Act, 1947, (herein- 
after referred to as ‘the Act’). On Sep- 
tember 11, 1969, the Company’s cheque 
No. 53 which allegedly bore the forged 
signatures of the Manager of the Borpu- 
khurie Tea Estate was encashed from a 
local banker. On enquiry Mansid Munda, 
the factory chowkidar stated that the 
cheque was cashed under instructions of 
the respondent and proceeds thereof 
amounting to Rs. 680/- were handed over 


‘to the latter at the garden office. As the 


act of the respondent prima facie con- 
stituted a grave misconduct under 
Clause 10 (a) (2) of the Standing Orders 
of the Establishment, a charge sheet was 
served on him on September 19, 1966 ac- 


‘eusing. him of. obtaining money . through 
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Mansid Munda from the löcal banker br 
forging the Manager’s signatures on the 
aforesaid cheque and calling upon him te 
submit his explanation in regard therete 
which he did on September 22, 1966. As 
the explanation tendered by the respon- 
dent, (which was one of denial) was 
found to be unsatisfactory, an enquiry 
into the charge was held by Mr. R. R. L. 
Pennell, Superintendent of the Company. 
The respondent who was present through- 
out the enquiry was afforded opportunitr 
to cross-examine the witnesses produced 
on behalf of the company and to produce 
evidence in his defence. At the conclu- 
sion of the enquiry, the Enquiry Officer 
submitted this report stating therein tha: 
the material adduced in the course of the 
enquiry proved that the respondent was 
guilty of grave misconduct as envisaged 


by the aforesaid clause of the Standing 


` Order. The Management, therefore, de- 

cided to dismiss the respondent. As the 
respondent was a workman and an in- 
dustrial dispute, being reference No. 3° 
of 1964 was pending before the Indus- 
trial Tribunal, Assam. at Gauhati, the 
Management could not straightway dis- 
miss the respondent. Accordingly, by its 
letter dated November 10, 1966, the 
Management informed the respondent 
that he had been found guilty of the 
charge contained in the charge-sheet 
served on him on September 19, 1966, 
and that he would be dismissed from 
service of the Company ‘but that the 
punishment would not be put into effect 
pending orders of the competent autho- 
tity under S. 33 of the Act, and in the 
meantime, he would remain under sus- 
pension. The communication dated Nov- 
ember 10, 1966 written on behalf of the 
appellant to the respondent ran as 
under :— 


“Shri N. K. Ganguli, 
2nd Clerk, 
Borpukhurie T. E. 
_P. O. Charali. 

Dear Sir, É 

You are hereby informed that you 
have been found guilty after due hear- 
ing of your case as prescribed by the 
Standing Orders, of the charge served on 
ee in my letter of the 19th September, 

6. 

You arë accordingly informed that you 
will be dismissed from the service of the 
company. _ 

This punishment will not be ‘put into 
effect -pending orders of the. competent 
authority ae S. 33 of the Industrial 
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Disputés Act, 1947 and in the meantime 
you will remain under suspension. As 
my enquiry into the charge against you 
has concluded, you will not receive any 
subsistence allowance during this period 
of suspension, 
Yours faithfully, 
Sd/- 
W. P. Swer 
Assistant-incharge.” 


3. On the same date, an application 
was made by the Management before the 
Presiding Officer, Industrial Tribunal, 
Gauhati under S. 33 (2) of the Act. On 
November 17, 1966, the respondent ad- 
dressed the following communication to 
the Manager of the Borpukhurie Tea 
Estate :— 

“The Manager, 
Borpukhurie Tea Estate, 
Charali P. O. 

Sir, , 

It appears.to me from your letter dated 
10-11-1966, that I am not yet dismissed, 
only I have to be on suspension without 
pay till you receive any decision from 
the authority. 

So, as I am not yet dismissed, you will- 
allow me to avail the privilege in_con- 
nection, with any service with the Com- 
pany as below and other if there are 

(1) Ration “Rice & Atta” (as per staff 
ration rate); 

(2) Tea “Free of cost” (still I am due 
to: get a month ration); 

(3) Fire-wood “Free of cost” (already 
to get for the further months of the 
year). 

3. I will be happy of your early action 
in this matter, Soliciting an early con- 
firmation. 





Yours faithfully, 
Sd/- N. K. Ganguli 
; 2nd Clerk.” 
4. On December 24, 1966, the respon- 


dent filed before the Industrial Tribunal 


a complaint under S. 33-A of the Act 
alleging contravention of the provisions 
of S. 33 of the Act by the appellant and 
praying for a decision in the matter. On 
June 27, 1967, when its original applica- 
tion under S. 33 (2) (b) of the Act was 
still pending, the appellant made an ap- 
plication to the Industrial Tribunal pray- 
ing that the said application be treated as 


cone under S. 33 (3) (b) of the Act. This 


application is. reproduced -below for faci- 
lity to referenre:—- - 
- “1. That in “submitting the application 


ünder: S. 33-{2}. (b) -of the Industrial Dis- ``- 
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putes. Act there was a technical error 
made unintentionally by the applicant. 


2, That a reading of the application 
will clearly indicate that the Manage- 
ment in fact intended to comply with the 
provisions of S. 33 (3) of the Act and not 
of S. 33 (2) of the said Act, although the 
application is descrited as such. 


3. That even. the Management’s letter 
dated 10th November, 1966 addressed to 
Shri. N. K. Ganguli will also indicate 
that action was being taken under Sec- 
tion 33 (3) of the L D. Act. 


Tt is, therefore, prayed that the nave 
Tribunal may be pleased to treat the ap- 
plication as one urider S. 33- (3) of. the 
Industrial Disputes Act and for this ete.” 


5. By his order dated July 10, 1967. 
the Presiding Officer of. the Industrial 
Tribunal refused to treat the Manage- 
ment’s original application under S. 33 (2) 
of the Act as one under S. 33 (3).(b) of 
the Act and rejected the same as not 
maintainable holding that the Manage- 
ment had violated the provisions, of the 
Act in dismissing the respondent who 
was. admittedly a protected” workman 
‘without ‘obtaining the permission from 
the Tribunal’. . Aggreived by this order, 
the ‘Management filed-an application be- 
fore the High Court under Art. 226 of the 
Constitution seeking issuance of a writ 


of certiorari or mardamus or any other” 


appropriate writ quashing the aforesaid 
order dated July 10, 1967 of the Indus- 
trial Tribunal. but the same was: dismis- 
sed with the observation that the-punish- 
ment of dismissal having already been 
inflicted without complying with the 
-provisions of S. 33 (3) (b) of the Act, an 
ex post. facto permission could not be 
granted. It is ageinst this order. that the 
Management has come up in appeal to 
this Court. 


6. Appearing in support of. the appeal, 
‘Mr. Nariman has urged that though it 
may be open to an Industrial Tribunal to 
withhold the permission contemplated by 
S. 33 (3) (b) of the Act if it finds that an 
employer has not been able to make out 
a prima facie case justifying dismissal of 
a workman or if it finds that there is 
material to establish that the employer 

was guilty of unfair labour’ practice ` or 
victimisation, there was no justification 
in the instant case for the Industrial 
Tribunal to hold that the appellant had 
violated the provisions of S. 33 (3) (b) of 
the Act or to refuse to accede to the 
prayer of the appellant to treat its ori- 
ginal application dated November 10, 
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1966 as or under 5. 33 (3) (b) of the Act 
ignoring the real substance thereof. 

7. We find considerable force in the 
submission made by Mr. Nariman. The 
facts and circumstances of the case spe- 
Cially the underlined portions of the cor- 
respondence reproduced above i.e. the ap- 
pellant’s very first letter dated Nov. 10, 
1966. to the respondent which expressly 
‘stated’ that as the latter had been found 
guilty after due enquiry he would be dis- 
missed''from service of the Company but 
the punishment would not be put into 
effect pending orders’ of the competent 
authority under S. 33 of the Act and in 
the meantime he would remain under 
suspension, and the respondent’s own ap- 
plication dated November. I7. 1966 to 


. the Management for permission to avail 


of the privileges of the rations ete., in con- 
nection with his service on the plea that 
he had: not ‘yet’ been dismissed, as also 
the averments in the ultimate part -of 
para:'10 of the appellant’s application 


dated November 10, 1966 to the Indus- 
‘trial Tribunal to the effect that the res- 


pondent workman had been’ informed 


‘that the appellant had decided that he 
‘should be dismissed for misconduct under 
‘CE. 10 (a) (2) of the Standing Orders but 


until permission of the Tribunal is re- 
ceived, he. would be under suspension 
clearly, show that the appellant had’ not 
dismissed the. respondent but had only 
decided -tœ dismiss him and: the Indus= 
trial Tribunal and the High Court. were 
manifestly wrong in making ‘deduction to` 
the contrary. It is: unfortunate: that both 
the Industrial. Tribunal: and the High 


Court tried to clutch at some stray words 


here and there-to justify rejection of the 
appellant’s prayer to treat its original ap- 
plication as one under S. 33 (3) (by of 
the Act and in so doing missed the real 
pith and substance of the application. The 
Courts charged with the duty of admin- 
istering justice have to remember that it 
is not the form but the substance of the 
matter that has to be looked to--and the 
parties ..cannot be penalised .for in- 
advertent errors committed by. them in 
the conduct of their cases. The follow- 
ing, observations by this Court in Wes- 
tern India Match Company. Ltd.-.v. Their 
Workmen,; (1963) 2 Lab LJ 459 at p: 464 
are apposite in this..connection .. 

“Again as in: most. questions - which 
come before the Courts, it is the sub- 
stance which matters and not the form; 
‘and every fact and circumstance’ ‘rele- 
‘vant to the ascertainment of the sub- 
stance deserve careful’ attention”. 
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It is equally important for the Courts t 
remember ‘that it is necessary sometimes 
in appropriate cases for promotion c? 
justice to construe the pleadings not to 
technically or’ in a pedantic manner buz 
fairly and reasonably. EOR 
. 8. Keeping in view therefore th= 
totality of the facts.and circumstances © 
the case and the purport of the observæ 
tions of this -Court in Patna - Electric 
Supply Co. Ltd., Patna v. Bali Rai, 195= 
SCR ‘871 : (AIR 1958 SC . 204) to th= 
effect that the Labour Courts.. and Tri 
bunals are competent to allow the par- 
ties when they are not actuated by an7 
oblique motive.to modify their pleading=. 
to subserve the interests of justice, w= 
are of the view that. the present is af, 
eminently fit cese in which the Industrial 
Tribunal should treat the appellant’s ori- 
ginal application which was in fact ang 
in substance for permission as one unde- 
S. 33 (3) (b) of the Act and dispose of 
the same in ccnformity with law aftez 
going into the following points :— 

1. Whether it is conclusively proved 
tnat the signatures of the Manager of the 
Borpukhurie ‘Tea Estate -on the aforesaid 
cheque No. 53 were forged? - 

2. What ‘became of-the report which 
appears to have been made by the aw- 
pellant to the police in respect of the 
said cheque and what ‘is the impact o7 
the result of that report on the truth or 
otherwise of the alleged forgery" ? 

3. Whether’ a ‘prima facie casé for dis- 
missal of the respondent is made out bs 
the appellant? ` 


4. Whether’ the. avpellant’s decision tc 
dismiss 'the respondent was ‘bona fide or 
was it an outcome of any unfair. labour 
practice or victimisation ? 

5. Whether. the respondent was en- 
titled to any payment in. the interregnum 
between the conclusion of the enquiry 
and the final order of the Tribunal? _ 

9. Accordingly, we allow the -appeal. 
quash the aforesaid orders ‘of the Indus- 
trial Tribunal and.the High Court and 
remit the case to,the former with. the 
direction to treat the appellant’s afore- 
said application dated November 10, 1966 
as one under S. 33 (3) (b) of the. Act and 
to dispose of the same with utmost des- 
patch not exceeding six months of re- 
ceipt of the order, after going into the 
points .set out above. The..parties shail 
be allowed to adduce such evidence -aś 
they “may: like in respect. of. the afore- 
said points: The-costs..of .this appeal 
shall be paid by the Appellant to the 
2nd respondent workman which. is quanti- 
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‘Chandigarh; (2) 
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fied at Rs. 1,500/-. The order in C. M. P- 
5411/71 dated 14-1-1972 shall stand. 
Appeal allowed. 


AIR 1978 SUPREME COURT $95 
: ~=1978 LAB. I: C. 693 
(From:— (1) Addl- Labour Tribunal, 
Rajasthan Tribunal 
Court)* x 
M. H. BEG, C.-J., P..N. BHAGWATI 
AND D. A. DESAI, JJ. 
(1) Civil Appeal Nos. 1375 and 1384 of 
1977 :— 


M/s. Punjab Beverages Pvt. Ltd. 
Chandigarh, Appellant v. Suresh Chand 
and another, ete., Respondents. . 

(2) Civil Appeal No. 2820 of 1977 :— 

"Management of Hindusthan Copper 
Ltd., Appellant v. N. K: Saxena and 
others, Respondents. 

Civil Appeal Nos. 1375, 1384 and 2820 
of 1977, D/- 21-2-1978. . 

Industrial Disputes Act. (1947), Ss. 33 
(2) (b) and 33-C (2) — Order of dismissal 
passed. by employer in contravention of 
S. 33 (2) _ (b)—Effect—Order not render- 
ed void ab initio — Workman’ not en- 
titled to ` maintain’ application under 
S. 33-C (2). ` >; : 

The contravention of S. 33 does 
render the“order of dischargé or 
missal void and inoperative. The only 
remedy available to the workman for 
challenging the order of ‘discharge or 
dismissal is that provided under Sec- 
tion 33-A, apart of course from the 
remedy under S. 10; and he cannot 
maintain an application under S. 33-C 
(2) for determination and payment of 
wages on the basis that he continues to be 
in service. The workman can proceed 
under S. 33-C (2) only after the Tribunal. 
has adjudicated, on a complaint under 
S. 33-A or on a reference under Sec- 
tion 10, that the order of discharge or 
dismissal passed by the employer was not 
justified and’ has `set aside that order’ 
and reinstated the workman. 


not 
dis- 


$ (Para 13) 
The withdrawal of the application for 
approval “stands on the same footing as 
if mo ‘application under S. 33 (2) (b) has 
been made at all, and in ‘such cases it 


*((1) I: Di Case ‘No. 66-67/76, D/- 14-2- 
1977; > 


*(2) C. A. No: L. C. 2 Orn196; Di- 4-4- 
1977.) 
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cannot be said that the. approval’ has 
been refused by | the Tribunal. The 
Tribunal having had no occasion to con- 
sider the application on merits, there 
can be no question of the - Tribunal re- 
fusing approval to|the employer 
(Para 15) 
It is a well settled rule of construc- 
tion that no one section: of a statute 
should be read in isolation, but it 


should be construed! with reference to the’ 


context and other! provisions of the 
statute, so as, as far as possible, to make 
a consistent enactment of the whole 
statute. (Para 5) 


Section 33, of which-sub-s. (2) (b) forms 
part must therefore .be construed not as 
if it were standing jalone and apart from 
the rest of the Act, but in the light. of 
the next following S.. 33A and if these two 
sections are read together, it is clear 
that the legislative] intent was 
invalidate an order, of discharge or dis- 
missal passed in contravention of -Sec- 
tion 33, despite the ‘mandatory language 
employed in the section and the penal 
provision enacted in S. 31 (1). 

(Para 7) 


It will be seen that mere contravention . 


of S. ‘33 by the employer will not entitle 
the workman to -an order of reinstate- 
ment, because inquiry under S.'33-A is 
not confined only ito the determination 
of the question as 
ployer has contravened S. 33, but -even 





if such contravention is . proved, the 
Tribunal has to “go further and deal 
also with the merits of. the order of 


. discharge or dismissal. ‘The very fact 


that. even. after the 
S. 33 is proved, the Tribunal is ‘requir- 
ed to go into the. further question whe- 
ther the order of discharge or, dismissal 
passed by the employer is justified on 
` the merits,. clearly indicates that the 
order of discharge! is not rendered void 
and inoperative by such 
It is also significant to note that if the 
contravention of S: 33. were construed as 
having an invalidating ‘effect on the 
order of discharge) or dismissal, S. 33-A 
would be: rendered meaningless and 
futile. Such a highly anomalous result 
would never have!been intended “by the 
Legislature. AIR 1958 SC 761 and AIR 
1960 SC 160 Followed. 
(Paras 11, 12,, 13) 
Anno:— AIR Manual (8rd Edn.) I. D. 
Act .(1947); S. 33 N. 12 and $. 33-C N: 9. 
Cases Referred: | Chronological 
AIR 1968 SC 218|: (1968) 1 SCR 140 : 


1968 Lab IC 197, - a 2 





not to 


to whether the . em-. 


contravention of. 


contravention.. 


Paras. 


~ immediately approached the.’ 


_ ALR, 

(1968): 1 Lab LJ 589 (SC) te 4 
AIR 1964 SC 743 : (1964).3 SCR 140 4 
AIR 1960 SC 160 : (1960) 1 A 806 
; 6, 10, 12 

AIR 1958 SC 130 : 1958 SCR 667. 6 
AIR 1958 SC 761 10, 11, 12 
AIR 1957 SC 82 : 1956 SCR 916 6 


AIR 1955 SC 258 : : (1955) 1 SCR 1241 
: 9, 10, 12 
AIR 1953 SC 241°: 1953 SCR 780 6, 10 


(1889) 14 AC 493 : (1888) 21 QBD 52 

Colgchoun v. Brooks 5 
(1595) 3 Co Rep 58 b : 76 ER 764 Lincoln 

College’s case 7 

Mr. Soli J. Sorabjee, Addl. Sol. Genl. 
(for the intervener & C. A. 2820), Dr. 
Anand Prakash Sr: Advocate (M/s. H. K. ' 
Puri, & Mrs. Lakshmi Anand Prakash 
Advocates with him) for Appellant; In 
all the appeals and applicant intervener 
M/s. Hindustan Copper Lid; M/s. R. K. 
Garg, S. C. Agarwal, V. J. Francis & 
Aruneshwar Gupta, Advocates, for 
Respondents applicant intervener Shri 
N. K; Saxena. 


BHAGWATI, Ju These two appeals 
by special leave raise a short but in- 
teresting question of law relating to the 
interpretation of Ss. 33 (2) (b) and 33C 
(2) of the Industrial Disputes Act, 1947 
(hereinafter referred to as the Act). 
The facts giving rise to the two appeals 
are almost identical and it would, there- 
fore, be sufficient if we set out the facts 
of only.” one of the two appeals, namely 
Civil Appeal No. 1375 of 1977. 


2. The first respondent was a work- 
man employed as an operator in the 
undertaking of the appellant from lst 
March 1970 and he was in receipt of 
Rs. 100/- per month .as salary which 
would have been raised to Rs. 115/- 
per month from ist August, 1972 if he 
had continued in service with the ap-. 
pellant. But ‘ori 21st December, 1971 the 
lst respondent was suspended by the 
appellant and a charge-sheet was served 
upon-him and before any inquiry on the. 
basis of this -charge-sheet could be held 
another charge-sheet was given to him 
on 17th April, 1973. This was followed 
by a regular inquiry and ultimately the 
appellant, finding: the Ist respondent 
guilty, dismissed him from service by an 
order dated 23rd December, 1974. Now, 
at the time when the 1st respondent was 
dismissed from service, an ‘industrial 
dispute was pending before the Indus- 
trial Tribunal at Chandigarh, and, there- 
fore, in view of the provisions contained in 
S. -33 (2) (b) of the Act, the appellant 
Industrial 
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Tribunal, before which the industrial dis- 
pute was pending, for approval of the 
action taken by it. The .application was 
resistel by the Ist respondent, but be- 
fore it came up for hearing, the appel- 
lant applied. to the Industrial Tribunal 
for withdrawing the application and the 
Industzial Tribunal thereupon made an 
order >n 4th September, 1976 dismissing 
the arplication as withdrawn. The Ist 
respondent. then demanded from the ap- 
pellant full wages from the date of his 
suspension till the date of demand con- 
tending that as the action of the appel- 
lant cismissing the lst respondent was 
not approved by the Industrial Tribunal 
the lst respondent continued to be in 
service and was entitled to all the 
emoluments, The appellant did not res- 
pond to this demand of the ist res- 
pondent, whereupon the lst respondent 
made an application to the Labour Court 
under S. 33-C (2) for determination and 
payment of the amount of wages due 
to the lst respondent from the date of 
‘suspension, on the ground that the ap- 
pellant not having obtained the approval 
of the Industrial Tribunal to the dis- 
missal of the Ist respondent under Sec- 
tion 33 (2) (b), the order of, dismissal 
was void and the Ist respondent continu- 
ed to be in service and“was entitled to 
receive his wages from the appellant. 
The appellant resisted this ` application 
under S. 33-C (2) inter alia on the ground 
that the application under S. 33 (2) (b) 
- having been withdrawn the position was 
as if no application had been made at 
all with the result that there was con- 
travenzion of S. 33 (2) (b), but such con- 
traven-ion did not render the order of 
dismissal void ab initio and it was merely 
illegal and unless it was set aside in an 


appropriate proceeding taken by the Ist. 


respondent under S. 33-A or in a re- 
ference under S. 10, the Labour Court 
had nc jurisdiction under S. 33-C (2) to 
-direct payment of wages to the Ist res- 
póndert on the basis that he continued 
in service and the application made by 
the 1s: respondent was accordingly in- 
competent, i Si l 


3. The Labour Court rejected the 
contemzion of tke appellant and held 
that since a reference in regard to an 
industrial dispute between the appellant 
and its workmen was pending . before 
the Industrial Tribunal, it was not com- 
petent to the appellant to pass an order 
of dismissal against the lst respondent 
unless zhe action so taken was approved by 
the Industrial Tribunal under S, 33 (2) (b), 
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. puted must be an existing 
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and consequently, the appellant having 
withdrawn the application for approval 
under Section 33 (2) (b) and the ap- 
proval of the Industrial Tribunal to the 
order of dismissal not having been ob- 
tained, the order. of dismissal was inef- 
fective and the Labour Court had juris- - 
diction to entertain the- application of 
the Ist respondent under S. 33-C (2) and 
to direct the appellant to pay the arrears 
of wages to the Ist respondent. The 
Labour Court accordingly allowed the 
application of the Ist respondent and 
directed the appellant to pay an aggre- 
gate sum of Rs. 6485.48 to the Ist res- 
pondent on account of arrears of wages 
up to 30th September, 1976. Similarly 
and on identical facts, the Labour 
Court also allowed the application of 
another workman and directed the ap- 
pellant to pay to him a sum of Rupees 
6262.80 in respect of arrears of wages — 
up to the same date. The appellant 
thereupon preferred Civil Appeals 
Nos. 1375 and 1384 of 1977 after obtain- 
ing special leave from this Court. 


4. The principal question which ari- 
ses for consideration in thsee appeals is 
as to what is the. effect of contravention 
of S. 33 (2) (b) on an order of dismissal 


‘passed by an employer in breach of it. 


Does it render the order of dismissal 
void and inoperative so that the aggriev- 
ed workman can say that he continues 
to be in service and is entitled to. re- 
ceive wages from the employer? It is 
only if an order of dismissal passed in 
contravention of S. 33 (2) (b) is null and 
void that the aggrieved workman would 
be entitled to maintain an application 
under S. 33-C (2) for determination and 
payment ofthe amount ofwages due to 
him on the basis that he continues in ser- 
vice.despite the order of dismissal. It is 
now well settled, as a result of several 
decisions of this Court, that a proceed- 
ing under S. 33-C (2) is a proceeding in 
the nature of executive proceeding in 
which the Labour Court calculates the 
amount of money due to a workman from 
his employer, or, if the workman is en- 
titled to any benefit which is capable 
of being computed in terms of money, 
proceeds to compute the benefit in terms 
of money. But the right. to the money 
which is sought to be-calculated or to 
the benefit which is sought to be com~ 


one, that is 

to say, already adjudicated upon or pro- 

vided for and must arise in the course 

of and in relation to..the relationship . 
x 
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between the industrial workman, and 
his employer. Vide Chief Mining En- 
gineer East India ‘Coal Co. Ltd. v. Ram- 


eshwar, (1968) 1 SCR 140: (AIR 1958 
SC 218). It is not competent to the 
Labour Court exercising jurisdiction 


under S. 33-C (2), to arrogate to itself 
the functions of an industrial tribunal and 
entertain a claim which is not based on 
an existing right but which may appro- 
priately be made/|the subject-matter of 
an industrial dispute in a reference 
under S. 10 of the ‘Act. Vide State 
Bank of Bikaner v. R. L. Khandelwal, 
(1968) 1 Lab LJ 589 (SC). That is why 
Gajendragadkar, J., pointed out in The 
Central Bank of "India Ltd. v. P. S. 
Rajagopalan ete., | (1964) 3 SCR 140: 
(AIR 1964 SC 743) that “if an employee 
is dismissed or demoted and it is his 
ease that the dismissal or demotion is 
wrongful, it would not be open to 
him to make a claim for the recovery 
of his salary or wages under S. 33-C 
(2). His demotion or dismissal ma 
give rise to an industrial dispute which 
may be appropriately tried, but once it 
is shown that the employer has dis- 
missed or demoted him, a claim that the 
dismissal or demotion is unlawful and, 
therefore, the employee continues to be 
the workman of the employer and is 
entitled to the benefits due to him 
under a pre-existing. contract cannot be 
made under S. 33-C (2)”. The workman, 
who has been dismissed, would no longer 
be in the service of the employer and 
though it, is possible ‘that on a reference 
to the industrial (tribunal under Sec- 
tion 10 the Industrial. Tribunal may find, 
on the material placed before it, tha’ 
the dismissal. was| unjustified, yet -until 
such adjudication is made, the workman 
cannot ask the Labour Court in an a 
plication under S.: 33-C (2) to disregard 
his dismissal as wrongful and on that 
basis to compute his wages. The applica- 
tion under S. 33-C (2) would be : main- 
tainabie only if it! can be shown by the 
workman that the} order of -dismissal 
passed against him was void ab initio. 
Hence it becomes, necessary to consider 
whether the contravention of S. 33 (2) 
(b) introduces a fatal infirmity in the 
order of dismissal! passed in violation of 
it so as to render it wholly without 
force or effect, or despite such con- 
travention, the order of dismissal may 
still be sustained as valid. 








5. The determination of this ques- 
tion depends on the true interpretation 
of S. 33 (2) b), but it is a well-settled 


A.LR. 


rule of construction that no one section 
of a statute should be read in ‘isolation, 
but it should be construed with reference 
to the context and other provisions of 
the statute, so as, as far as possible, to 
make a consistent enactment of the whole 
statute. Lord Herschell stated. the rule 
in the following words in Colguhoun v. 
Brooks, (1889) 14 AC 493 at p. 506, “It 
is beyond dispute, too, that we are en- 
titled, and indeed bound, when constru- 
ing the terms of any provision found in 
a statute, to consider any other parts 
of the Act which throw light on the in- 
tention of the legislature, and which 
may serve to show that the particular 
provision ought not to be construed’ as 
it would be alone and apart from the 
rest of the Act.” We must therefore, 
have regard not only to the language of 
S. 33 (2) (b), but also to the object and 
purpose of that provision, the context in 
which it occurs and other provisions of 
the Act in order to determine what the 
legislature intended should be the effect 
of contravention of S. 33 (2) (b) on the 
order of dismissal, 


6. We may first examine the object 
and purpose for which S. 33,- of. which 
sub-s, (2) (b) forms part, has been intro-. 
duced in the Act. This section, as ori- 
ginally enacted, was in a simple form, 
but over the “years it suffered various 
changes and in its present form it reads ~ 
inter alia as follows: 


“33. (1) During the pendency of any 
conciliation proceeding before a concilia- 
tion officer or a Board or of any pro- 
ceeding before an arbitrator or a Labour 
Court or Tribunal or National Tribunal 
in respect of an. industrial dispute, no 
employer shall :— 


(b) for any misconduct connected with 
the dispute, discharge or punish, whether 
by dismissal or -otherwise any workman 
concerned in such dispute, save with 
the express permission in writing of the 
authority before which the proceeding 
is pending: : 

(2) During the pendency of any such 
proceeding in respect of an industrial 
dispute the employer may......... 

(b) for any misconduct not connected 
with the dispute, discharge or punish, 
whether by dismissal or otherwise, that 
workman: 

Provided that no- such workman shall 
be discharged or dismissed, unless he 
has been paid wages for one month -and 
an application has been made by the 
employer to the authority before which, 
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the proceeding is pending for approva- 
of the action taken by the employer”. 

The object of the legislature in enacting 
this section clearly appears 
protect the workman concerned in the 
dispute which forms the subject-matter 


of pending conciliation or- adjudication - 


proceedings, against victimisation by the 
employer on account of his having raised 
the industrial dispute or his continuing 
the pending proceedings and to ensure 
that the pending proceedings are 
brought to an expeditious termination in 
a peaceful atmosphere, undisturbed by 
any subsequent cause tending to further 
exacerbate the already strained relations 
between the employer and the workmen 
But at the same time it recognises tha- 
occasions may arise when the employer 
may be justified in discharging or puni- 
shing by dismissal his employee and so 
it allows the employer - to take such 
action. subject to the condition that in 
the one case before doing so; he mus: 
obtain the express permission in writing 
of the Tribunal before which the pro- 
ceeding is pending and in the other, he 
must immediately apply -to the. Tri- 
‘bunal for approval, of the  actior 
taken by him. On what principles 
however is the Tribunal to act in 
granting or refusing permission or ap- 
proval and what is the 
inquiry before it when it.is moved under 
this section? This question came up for 
consideration and was decided by this 
Court in Atherton West & Co..Ltd. v. Sut: 
Mill Mazdoor Union 1953 SCR 780 : 
(AIR 1953 SC 241) and Lakshmi Dev: 
Sugar Mills Ltd. v. Pt. Ram Sarup 195€ 


SCR 916 : (AIR 1957 SC 82) anc 
Gajendragadkar, J.. summarised the 
effect of these two decisions in the 


following words in The Punjab National 
Bank Ltd. v. Its Workmen (1960) .1. SCR 
806 at p. 826 : (AIR 1960 SC '-160 at 
p. 170). K: ' - 


"Where an application is made by the 
employer for the requisite permission 
under S. 33 the jurisdiction of the tri- 
bunal in dealing with such an applica- 
tion is limited. It has to consider whe- 
ther a prima facie case has been ‘made 
out by the employer for the dismissal 
of the employee in question: Tf the em- 
ployer has: held a proper enquiry. into 
the alleged: misconduct of the, employee, 
and if it does not appear that the pro- 
posed dismissal of the employee amounts 
to .victimisation..or an unfair. labour 
practice, the tribunal has to` limit. its 
enquiry only to the question as to. whe- 
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‘not open to the tribunal to 
to be te. 


scope of the 
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ther a prima facie case has been made 
out or not. In these proceedings it is 
consider 
whether the order proposed to be passed 
by the employer is proper or adequate 
or whether it errs on the side of exces- 
sive severity; nor can the tribunal grant 
permission, subject ‘to certain conditions, 
which. it may deem to be fair. It has 
merely to consider the prima facie as- 
pect of the matter and either grant the 
permission or refuse it according as it 
holds that a orima: facie case is or is not 
made out. by the employer.” - 

It will be seen that the only scope of 
the inquiry before the ‘Tribunal exercis- 
ing jurisdiction’ under S.`33 is to decide 
whether the ban imposed on the em- 
ployer by this section should be lifted 
or maintained by granting or refusing 
the permission or approval asked for by 
the employer. If the permission or ap- 
proval ‘is refused by the Tribunal, the 
employer would be -precluded from dis- 
charging or punishing the workman by 
way of dismissal and the action of dis- 
charge or dismissal already taken would 
be ‘void. ‘But the reverse is not true for 
even if the permission or approval is 
granted that would not validate the 
action of discharge’ or punishment by 
way of dismissal taken by the employer. 
The permission or approval would mere- 
ly remove the ban so as to enable the 
employer to make an order of. dis- 
charge or dismissal and thus avoid in-, 
curring the penalty under S. 31 (1), but, 
the validity of the order of discharge or 
dismissal would’ still be liable to be 
tested in a reference at the instance of 
the workmen under S. 10. Vide Ather- 
ton West & Co.’s case and the Punjab 
National Bank case. The workman would 
be entitled to raise an industrial dispute 
in regard to the order of discharge or 
dismissal and have it referred for ‘ad- 
judication under S. 10 and the Tribunal 
in such reference would be entitled to 
interfere with the order of discharge or 
dismissal within the limits laid down by 
this Court in several decisions commenc- 
ing from Indian Iron & Steel Co. Ltd. v. 
Their Workmen (1958 SCR 667) : (AIR 
1958 SC 130).-. 


_1. This is the position which arises 
when the employer.makes an applica- 
tion for permission,or approval under 
S. 33 and such permission or approval is 
granted or refused. But what would be 
the position where the employer does not 
make an application for permission or 
approval and takes action’ by way of 
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discharge or dismissal of the workman 
without complying with the require- 
ment of S. 33. If! an application for 
permission or approval is not made as 
required. by S. 33 what would be its 
effect on the order of discharge or 
dismissal made by .the employer? 
Section 33 in both! its limbs undoubt- 
edly uses language which is mandatory 
in terms and S. 31 (1) makes it penal for 
the employer to commit a breach of the 
provisions of S. 33 and therefore; if 
S. 33 stood alone, it might lend itself to 
the construction that any action by way 
of discharge or dismissal taken against 
the workman would be void if it-is in 
contravention of S. 33. But S. 33 cannot 
be read in isolation, for, as we have 
already pointed out, the intention of the 
legislature has to be gathered not from 
one provision of the Statute or another, 
but from the whole of the Statute. The 
exposition of the] statute has to be ex 
visceribus actus because, as pointed out 
by Coke in Lincoln College case ((1595) 
3 Co Rep 58b): | “The office of a good 
expositor of an Act of Parliament is to 
make construction|of all parts together, 
and not of one part only by itself” and 
“it is the most natural and genuine ex- 
position of a statute to-construe one part 
of a statute by another part of the same 
statute, for that-|best expresseth the 
meaning of the | makers”. We must, 
therefore; construe Section 33, not as 
if it were standing alone and apart 
from the rest of the Act, but in 
the light of the! next following Sec- 
tion 33-A and if these two sections are 
read together, it is clear that the legis- 
lative intent was not to invalidate an 
order of discharge|or dismissal passed in 
contravention of S. 33, despite the man- 
datory language employed in the section 
and the penal provision enacted in Sec- 
tion 31 (1). SE ; 





8. We may first examine the sċope 
and meaning of S. 33-A and then consi- 
der what is the effect of that section on 
the interpretation of 5.- 33. Before Sec- 
ticn 33-A was introduced inthe Act by 
Act 48 of 1950, the only remedy avail- 
able to the workman against the breach 


‘of S. 33 was to raise an industrial dis- | 


pute in that behalf and to move the ap- 
propriate Government for its reference 





to the adjudication of-a tribunal under 


Section 10. The Trade Unions in the 
country complained that the remedy of 


- asking for a reference ‘under S. 10 in-. 
volved delay’ and left the redress-of the ` 
; grievance of: -the | workman -entirely-.in . 
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the discretion of the appropriate Govern- 
ment, because even in cases of contraven- 
tion of S. 33; the -appropriate Govern- 
ment was not bourid to refer the dis- 
pute under S. 10. That is why S. 33-A 
was enacted for making a special provi- 
sion for adjudication as to whether Sec- 
tion 33 has been contravened. This sec- 
tion enables a workman aggrieved by 
such contravention to make a complaint 
in writing in the prescribed manner to 
the Tribunal and it says that on receipt 
of such complaint, the Tribunal shall ad- 
judicate upon it as if itisadispute re- 
ferred to it in accordance with the provi- 
sions of the Act. It also requires . the - 
Tribunal to submit its` award to the ap- 
propriate Government and the provi- 
sions of the Act would then apply to the 
said award. S. 33-A thus gives to a 
workman aggrieved by an order of dis- 
charge or dismissal passed against him 
in contravention’ of S. 33, the right to 
move the Tribunal for redress of his 
grievance without having to take re- 
course’ to S. 10. f 


9. Now,.what is the scope of the in- 
quiry under S. 33-A when a workman 
aggrieved by an order of discharge or 
dismissal passed in contravention of Sec- 
tion 33 makes a complaint in writing to 
the Tribunal under S. 33-A. This ques- 
tion also is not-res integra and-it has 
been decided by this Court in a number 
of decisions. The first case where this 
question came up for consideration was 
The Automobile Products of India’ Ltd. 
v. Rukmaji Bala. (1955) 1 SCR. 1241: 
(AIR 1955 SC 258) where the Court was 
called upon to construe S. 23 of the 
Industrial Disputes (Appellate Tribunal) 
Act, 1950 which corresponded ‘to ` Sec- 
tion 33-A of the Act. S. 23 conferred a 
right. on a workman aggrieved ‘by an 
order ‘of discharge or dismissal passed in 
contravention of S. 22 to make a com- 
plaint to the Labour Appellate Tribunal 
and on receiving such complairit, the 
Labour Appellate Tribunal was em- 
powered to decide it as if it’ were an 
appeal pending before it. 
Industrial Disputes (Appellate Tribunal) 
Act, 1950 was in ‘almost identical terms 
as S. 33 of the Act. Das,-J.,-who dė- 
livered the judgment of the Court, ob- 
served while construing S. 33-A of ° the 
Act and the corresponding S.-.23-of the 


‘Industrial Disputes (Appellate Tribunal) 


Act 1950 that the .scheme of these sections 


-“indicates thatthe authority “to whom - 


the complaint is -made-is-to decide both 
the -issues;’ ‘viz.;.(1) -the -effect (of ‘con= `- 


S.: 22 of the > 
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travention, and (2) the merits of the 
act or order of the employer”. The 
provisions of these two sections, said the 
learned Judge, quite clearly show thet 
“that the jurisdiction of the authority is nct 
only to decide whether there has been a 
failure on the part of the employer to 
obtain the permission of the authority 
before taking action but also to go into 
the merits of the complaint and grart 
appropriate reliefs”. It was urged before 
the Court that in holding an inquiry 
under S. 33-A, the duty of the Tribunel 
is only to find out whether there has beea 
a contravention of Section 33 and if it 
finds that there is such contravention, t> 
make a declaration to that effect and no 
further question can thereafter arise for 
consideration in such inquiry. This com- 
tention was however, rejected. 


10. The same question was again 
raised before this Court in Equitable Cozl 
Co. v. Algu Singh AIR 1958 SC 761 and 
in this case, the Court, following its pre- 
vious decision in. Automobile Products of 
India Ltd. v. Rukmaji Bala (AIR 1955 
SC 258) (supra) pointed out in a very 
clear and lucid exposition of the sub- 
ject “at p. 763 of AIR 1958): 


. “The breach of the provisions of S. 23 
‘by the employer is in a sense a condi- 
tion precedent for the exercise of the 
jurisdiction conferred on .the Labour 
Appe-late Tribunal by S. 23. As soon az 
this condition precedent is satisfied the 
employee is given an additional right ož 
making the employer’s conduct the sub- 
ject-matter of an industrial dispute with- 
out having to follow the normal proce- 
dure laid down in the Industrial Dis- 
putes Act. In an enquiry held under 
S. 23, two questions fall to be consi- 
dered: Is the fact of contravention by 
the employer of the provisions of Sec- 
tion 22 proved? If yes, is the order passec 
by the employer against the employee 
justified on the merits? If both these 
questions are answered in favour of the 
employee, the Appellate Tribunal would 
no doubt be entitled to pass an . appro- 
priate. order in favour of the employee. 
If the first point. is answered in favour 
of the employee, but on the second point 
the finding is that, on the merits. the 
order passed by the employer against 
the employee is 
breach of Section -22 -proved against 
the. employer may ordinarily be re- 
garded as a technical - breach and it, 
may rot, -unless - there -are- compelling 
facts in: favour. of the employee, justify 
_. any, substantial. order of compensation -in 


justified;; then the. 


- discharge -or 
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favour of the employee. It is unneces- 
sary to add that, if the first issue is ans- 
wered against the employee, nothing 
further can be done under S. 23. What 
orders would meet the ends of justice 
in case of a technical breach of S. 22 
would necessarily be a question of fact 
to be determined in the light of the 
circumstances of each case. In view of 
the decision of this Court in (1955) 1 
SCR 1241 : (AIR 1955 SC 258) (A), it 
would be impossible to accept Mr. 
Sen’s argument that the only order 
which can be passed in proceedings 
under S. 23 is to grant a declaration that 
the employer has committed a breach of 
the provisions of S. 22. In Atherton 
West & Co. Ltd., Kanpur U. P. v. Suti 
Mill Mazdoor Union, 1953 SCR 780: 
(AIR 1953 SC 241) (B), this’ Court has 
expressed a similar view in regard to 
provisions of S. 23 of the Act.” 


The same view was reiterated by this 
Court in Punjab National Bank case 
(AIR 1960 SC 160) (supra) where Gajen- 
dragadkar, J., speaking on behalf of the 
Court, pointed out that “there can be 
no doubt that in an enquiry under Sec- 
tion 33-A the employee would not suc- 
ceed in obtaining an order of reinstate- 
ment merely by proving contravention of 
S. 33 by the employer. . After such con- 
travention is proved ìt would still be 
open to the employer to justify the 
impugned dismissal on the merits. That 
is a part'of the dispute which the tri- 
bunal has to consider because the com- 
plaint made by the employee is treated 
as an industrial dispute and all the rele- 
vant aspects of the said dispute fall to 
be considered under S. 33-A. Therefore, 
we cannot accede to the argument that 
the enquiry under S. 33-A iş confined 
only to the determination of the ques- 
tion as to whether the alleged contra- 
vention by the employer of the provi- 
sions of S. 33 has been proved or not.” 


11. It will, therefore, be seen that 
the first issue which is required to be 
decided in a complaint filed by an ag- 
grieved workman under S. 33-A is whe- 
ther the order of discharge or dismissal 
made by the employer is in contraven- 
tion of S. 33. The foundation of the 
complaint under S. 33-A is contravention 


‘of S. 33 and if the. workman is unable 


to show that the employer. has con- 
travened S..33 in making the order of 
dismissal the complaint ` 
would be liable to be rejected. But if 
the contravention. of -S:°33 is established, 
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the next question would be whether the 
order of discharge or dismissal passed 
by the employer is justified on merits. 
The Tribunal would have to go into this 
‘question and decide whether, on the 
merits; the order of discharge or dis- 
missal passed by the employer is justi- 
fied and if it is, the Tribunal would 
sustain. the order, treating the breach of 
S. 33 as a mere technical breach. Since, 


in such a case the original order of dis-. 


charge or dismissal whould stand justi- 
fied, it would not be open to the Tri- 
bunal, unless there are compelling cir- 
cumstances, to make any substantial 
order of compensation in favour ‘of th2 
workman. In fact in Equitable Coal Co.'s 
ease (AIR 1958SC 761) an order of com- 
pensation made by the ‘Tribunal in favour 
of the workman was ‘reserved by this 
Court. The Tribunal would have to con- 
sider all the aspetts of the case 
ultimately what order would meet the 
ends of justice would necessarily have 
‘to be, determined in the light . of thr 
circumstances of thé case. But this much 
is clear that mere contravention of S. 33 
by the employer- ` wil not entitle - the 
workman to an order of ` reinstatemen:, 
because inquiry under S. 33-A is not con- 
fined only to the determination of the 
question as to whether the employer hes 
‘jcontravened S. 33, but even if such cor- 
travention is proved, the Tribunal: hes 
to go further and deal also’ with the 
merits of the order of discharge or dis- 
missal, : : 


12. Now, if the effect of: contraver- 
tion of S. 33 were to make the order of 
discharge or dismissal void and inopera- 
tive, the workman would straightway ke 
entitled to an order of reinstatement as 
soon as he establishes in the complaint 
made by him under S. 33-A that the em- 
ployer has contravened’S. 33 in mak- 
ing the order of discharge or dismissal. 
There would be no need to go into the 
further question whether the order of 
discharge or dismissal is justified on the 
merits. It is difficult to imagine how the 
law can permit an order of discharge or 
dismissal which is void and inoperative 
to be justified on the merits. There 
can be no question of justification on 
‘merits of ‘an-‘order of discharge or 
dismissal which: is found to be nll 
and void. The very fact ‘that even 
after the contravention of Section 33 is 
proved, the -Tribunal is required to go 
into ‘the further question whether the 
order of discharge or dismissal passed by 
the employer is justified on the merits, 


and _ 


‘man files a complaint under 
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clearly indicates that the order of dis- 
charge is not rendered void and inopera- 
tive by such contravention. It is inte- 
resting to note that Gajendragadkar, J., 
speaking on behalf of the Court in 
Equitable Coal Co. case (AIR 1958 SC 
761), characterised the breach of Sec- 
tion: 33 as a technical breack not having 
any invalidating consequence on the 
order of discharge or dismissal. If the 
scope of the inquiry under Section 33A 
is what it has been held tc be in the 
decisions in Automobile Products of In- 
dia (AIR 1955 SC 258), Equitable Coal 
Co, and the Punjab National Bank 
eases (AIR 1960 SC 160), the conclu- 
sion must inevitably follow that the con- 
travention of Section 33 does not render 
the order of discharge or dismissal void 
and of no effect. ; 


13. Itisalso significant tonote that if 
the contravention of S. 33 were con- 


‘strued as having an invalidating effect 


on.the order of discharge or dismissal, 
Section 33A would be rendered mean- 
ingless and futile, because ir that event, 
the workman would invariably prefer to 
make ‘an application under Section 33C 
(2) for determination and payment of the 
wages due to. him on the basis that he 
continues to be in service. If the work- 
Section 
33A, he would not be entitled to succeed 
merely by showing that there is- con- 
travention of Section 33 and the ques- 
tion whether the order of discharge or 
dismissal is justified on the merits would 
be gone into by the Tribunal and if, on 
the merits, it is found to be justified, it 
would be sustained as valid despite con- 
travention of Section 33, but if, on the 
other hand, instead of proceeding under 
Section 33A, he makes an application 
under Section 33C (2), it would be 
enough for him to show conzravention of 
Section 33 and he would then be entitled 
to claim wages on the basis that he con- 
tinues in service. Another consequence 
which would arise on this interpreta- 
tion would -be that if the workman files 
a complaint under Section 33A, the em- 
ployer would have an opportunity of 
justifying the order of discharge or dis- 
missal on merits, but. if the workman 
proceeds under Section 33C (2), the em- 
ployer would have no such opportunity. 
Whether the employer should be able to 
justify the order of discharge or dismis- 
sal on merits’ would depend upon what 
remedy is pursued bythe workman, 
whether under Section 33A or under Sec- 
tion 33C (2). Such a highly © anomalous 


` 
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result could never have been intended 
by the legislature. If such an interpre- 
tation were accepted, no workman would 
file a complaint under Section 33A, but 
he would always proceed’ under Sec- 


tion 33C (2) and Section 33A.would ke’ 


reduzed to futility. It is, therefore, im- 
posstble to accept the argument that tke 
contravention of Section 33 renders tke 
order of discharge or dismissal void and 
inoperative and if that be so, the only 
remedy available to the workman fcr 
challenging the order of ‘discharge cr 
dismissal is that provided under -‘Sec- 
tion 33A, apart of course from the re- 
medy under. Section 10, and he cannct 
maintain an application under Sec- 


tion 33C (2) for determination’ and pay- . 


ment of wages on the basis that he cor- 
tinues to be in service. The workman can 


proceed under Section 33C (2) only after 


the Tribunal has adjudicated, on a com- 
plaint under Séction 33A or on a refe- 
rence under Section 10, that the order cf 
discharge or dismissal passed by the en: 
ployer was not justified and has set aside 
that order and reinstated the -workman. 


14. It was urged on behalf of the work- 
man that.if this view were taken, ï 


would rob the workman of the protectioa . 


afforded to him under Section.33 and tha 


object and purpose of the section would . 


be defeated because the employer would 
then, with impunity, discharge or . dis- 
miss workman without complying 
with the requirements of Section 3:. 
But we do not think this appre- 
hension of the workman is well foundec. 
If the employer contravenes the provi- 
sions of Section 33 and discharges or dis- 
misses a workman without obtaining per- 
mission or approval’ of the Tribunal, h= 
would render himself liable to punish- 
ment under Section 31 (1) and this 
punishment can extend even to impri- 


sonment. Moreover, the aggrieved work-. 


man would not only have the remedy of 
moving the appropriate Government fo- 
making a reference under Section 10, bu: 
he would also be entitled to make a 
complaint to the Tribunal under Sec- 
tion 33-A and on such reference or com- 
plaint, the order of discharge or dismis- 
sal would be liable to be subjected to a 
much greater scrutiny than what would 
be available before a Tribunal exercising 
the Limited jurisdiction conferred under 
Section 33. The workman is thus not lef: 
withcut remedy, though, according to the 
trade union movement, the remedy - pro- 
vided. under Sections 31, 10 -and 33-4 


may not be as adequate as the workman. 


Punjab. Beverages v. Suresh Chand (Bhagwati J.) 
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might wish it to be. It is entirely a mat- 
ter of legislative policy to decide ‘ what 
consequences should flow from- contra- ' 


vention of a statutory provision and 


what remedy should be provided to an 
aggrieved workman” in | case of such con- 
travention. 


15. We may now refer to one last con- 
tention urged on behalf of the workman. 
That contention was that the present 
case was not one in which no application 
for approval was made by the appellant 
to the Industrial Tribunal and . there 
was thus contravention of Section 33 
(2) (b), but an application for approval 
was made under Section 33 (2) (b) and 
his application did not result in grant 
of approval since it was withdrawn. It 
was argued that this was tantamount to 
refusal ọf approval and the ban imposed 
by Section 33 (2) (b), therefore, continued 
to operate and the order of dismissal 
passed by the. appellant. was void and in- 
operative. This contention of the work- 
man is, in our opinion, without force, for 
it equates, in our opinion,. erroneously 
the withdrawal of the application under 
Section .33 (2). (b) with its dismissal on 
merits. Where the Tribunal entertains 
an application for approval under Sec- 


` tion 33 (2) (b) on. merits, it applies its 


mind and considers whether the dismis- 
sal of the workman amounts to victimi- 
sation or unfair labour practice and whe-' 
ther a prima facie case has been made 
out by the employer for the dismissal of 
the workman. If the Tribunal finds that 
either no prima facie case -has . been 
made out or’ there is victimisation or un-. 
fair labour practice, it would .refuse to. 
grant approval and reject the .applica-- 
tion on-:merits. Then of course the dis- 
missal of the workman would .be void’ 
and inoperative, but that would be be- 
cause the Tribunal having held that no 
prima facie case has-been made out by 
the. employer or there is victimisation or 
unfair labour practice, it has refused to. 
lift the ban. Where, however, the appli- 
cation for approval under Section 33 (2) 
(b) is withdrawn by the employer and 
there is no decision on it on merits, it 
is difficult to see how it-can be said that 
the approval has been refused by the 
Tribunal. The Tribunal having had no 
occasion to consider the application on 
merits,. there can be no question of the 
Tribunal refusing approval to the em- 
ployer. It cannot be said that where the 
application for approval is, withdrawn, 
there is a decision by the Tribunal to 
refuse.to lift the ban. The withdrawal of 


1004 S. C. 


the application .for approval stands on 
the same footing as! if no application 
under Section 33 (2)| (b) has been made 
at all, 


16. We accordingly hold that the ap-- 


pellant contravened {Section 33 (2). (b) 
jin dismissing the workmen in ‘both the 
- appeals but such contravention did not 
have the effect of rendering the orders 
of dismissal void and inoperative and 


hence the workmen were not entitled to 


maintain the applications. for determina- 
tion and payment of wages under Sec- 
tion 33-C (2). But since we are exercising 
our extraordinary’ jurisdiction under 
Article 136, we are not bound to set 
aside the orders of |the Labour Court 
directing the appellant to pay the res- 
pective sums of Rs. 6485. 48 and Rupees 
6262.80 to the workmen unless the jus- 
tice of the case so requires. We think 
that the demands of} social. justice are 
paramount while dealing with industrial 
disputes and, therefore, even though. the 
Labour Court was not right in allowing 
these applications, we do not think we 
should exercise our'|overriding jurisdic- 
tion under Article 136 to set aside the 
orders of the. Labour; Court directing the 
appellant to pay the respective sums of 








Rs. 6485.48 and Rs. 6252. 80 to the work- . 


men. We do not, therefore, interfere 
with this part of: the orders of the Labour 
Court, and the amounts ordered to be 
paid by the Labour Court may be treat- 
ed as compensation | instead of wages. 
The amounts which! have already been 
paid by the appellant to the workmen 
pursuant to the ‘orders of the Labour 


Court or-in compliance with the direc- | 


tions given by this | Court during the 
pendency of these appeals, will be ad- 
justed against the amounts ‘ordered to 
be paid to the workmen. We may make 
it clear that this order shall not be con- 
strued as precluding the workmen from 
pursuing the remedy, under Section 33-A 
or Section 10. Since lat the time of grant 
of special leave in these appeals it was 
made a condition by this Court that the 
appellant should in |any event pay the 
costs of the workmen, we direct that, 
though the appellant has succeeded, the 
appellant will pay the costs of these ap- 
peals to'the workmen. We are told that 
such costs have already been paid by the 
appellant to the workmen. i 


Civil Appeal No. 2820 of. 1977. 


17. This appeal by special leave is 
directed against the, order made by the 


Labour Court . granting the . application. 
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made by the 1st respondent under -Sec- 
tion 33-C (2), and directing the appellant 
to pay wages to the ist respondent on 
the basis that the order of dismissal 
passed against him was void and ineffec- 
tive and the 1st respondent continued to 
be in service. It is not necessary to set 
out the facts giving rise to this appeal 
since the - only question of law which 
arises in this appeal has been disposed. 
of by us today in a judgment delivered. 
in Civil Appeals Nos. 1375 and 1384 of 
1977 and having regard to that judgment, 
it is clear that the ist respondent was 
not entitled to maintain the application 
under Section 33-C (2) without adjudi- 
cation from a proper authority, either on 
a complaint under Section 33-A or in a 
reference under Section 10, that the order ` 
of dismissal passed against him was un- 
justified and directing his. reirstatement. 
18. We accordingly allow the appeal 
set aside the judgment and order passed 
by the Labour Court and reject the ap- 


_ plication under Section 31-C (2) made by 


the Ist respondent. Since at the time of 
grant of special leave in this appeal it 
was made a condition by this Court that 
the appellant should in any event pay 
the costs of the workmen, we direct that, 
though the appellant has succeded, the 
appellant will pay the costs ož this ap- 
peal to the workmen. We are told that 
such costs have already been paid by the 
appellant to. the workman. 

Appeals aoea 
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Lalla Ram, Appellant v. Management 
of D. C. M. Chemical Works Ltd: and 
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„Civil Appeal’ No. 351 (L) of 1971, D} 

16-2-1978. _ 

Industrial Disputes Act (14 of 1947), 
S. 33 (2) (b) — Approval of action taken 
by management —: Dismissal for mis- 
conduct — Enquiry by Tribunal — Scope 
of, . . 

In proceedings under S. 33 (2) (b) of 
the Act, the jurisdiction of the Indus- 
trial Tribunal is confined to the enquiry. 


*(C. W, No. 373. of 1969, D/- 19-11- 1970 
(Delhi)). 
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as to {i) whether a proper domestic en- 
quiry in accordance with the relevant 
rules/Standing Orders and principles of 


natural justice has been held; (ii) whe- _ 


ther a prima facie case for dismissal 
based on legal evidence adduced before 


the domestic tribunal is made out; (iii) 


whether the employer had come to a 
bona fide conclusion that the. employee 
was guilty and the dismissal did not 
amourt to unfair labour practice and was 
not irtended te victimise the employee, 
regaré being had to the position set- 
tled ky the Supreme Court that though 


generally speaking the award of punish- 


ment for misconduct under the Standing 
Orders is a matter for the management 
to decide and the Tribunal is not re- 
quireé to consider the propriety or ade- 
quacy of the punishment or whether it 
is excessive or too severe yet an infer- 
ence >f mala fides may in certain cases 
be drawn from the imposition of unduly 
harsh, severe, unconscionable .or shock- 
ingly disproportionate punishment; (iv] 
whether the employer has paid or offer- 
ed to pay wages for one month to the 
employee and {v) whether the employer 
has simultaneously or within such re- 
asonably short time as to. form part of the 
same transaction applied to the autho- 
rity before which the main industrial 
dispute is pending for approval of the 
action taken by him. If these conditions 
are catisfied, the Industrial, Tribunal 
would ‘grant the approval which woulc 
relate back to the date from which the 
employer had ordered the dismissal. Ii 
however, the domestic enquiry suffers 
from any defect or infirmity, the labour 
authority will have to find out on its 
own assessment of the evidence adduced 
before it whether there was justification 
for dismissal and if it so finds it will 
grant approval of the order of dismissal 
which would also relate back to the date 
when the order was passed provided the 
employer had paid or offered.to pay 
wages for one month to the employee 
and tie employer had within time ap- 
plied to the authority. before which the 
main industrial dispute is pending for 
approval of the action taken by him. 
(Case law discussed). (Para 12} 


In the instant case the Enquiry Offi- 
cers, had, after a regular enquiry pro- 
perly made according to the requirements 
of the Standing Orders and principles of 
natural justice, come to a categoric anc 
bona fide conclusion that the appellant 
delinquent obstructed the victim in the 
execution of his legitimate official duties 


Lalla Ram v. D. C, M. Chemical Works - 
` (of protecting the immovable property of 


- mitted. 
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the Company and preventing its im- 
proper and unauthorised use) by abusing, 
threatening and roughly handling him 
and thereby committed misconduct as 
contemplated by Standing Order 27 (i). 
The Industrial Tribunal had itself also 
clearly found that the Enquiry Officers 
were not biased against the appellant: 
that the domestic enquiry held against 
the appellant was not violative of the 
principles of natural justice and that it 
could not be said that the findings of En- 
quiry Officers were not based upon evi- 
dence or were perverse. The material 
on record also disclosed that the emplo- 
yer paid one month’s wages to the ap- 
pellant and simultaneously made an ap- 


plication to the specified authority be- 


fore which the main industrial dispute 
was pending for grant of approval of the 
dismissal of the appellant. Further the 
misconduct for which the disciplinary 
action was taken against the appellant 
was undoubtedly dirécted against the 
victim to prevent him from investigating 
into a matter relating to immovable: pro- 
perty belonging to.thé’ Company which 
he- was bound to protect in discharge of 


` the duties which devolved upon him as a 


security officer. In face of all the afore- 
said factors which make: out a strong 
prima facie case against the appellant, it 
is difficult to, understand how the Tri- 
bunal could legitimately ignore- the bona 
fide findings of. the Enquiry Officers 
which it had itself endorsed by holding 
that there was no rational nexus between 
the appellant’s misconduct and his em- 
ployment and that of the victim and 
withhold its approval of the action taken 
by the management. No question of 
victimisation or management having a 
bias against the appellant can arise once 
it is held that the findings of misconduct 
alleged against the workman were pro- 
perly arrived at and the domestic ‘en- 
quiry was in no way vitiated. It is also 
not necessary that both the victim and 
the delinquent should be engaged in the 
performance of their official duties when 
the act which is the subject-matter of 
misconduct is said to ‘have been com- 
It is sufficient if the victim and 
the delinquent workman are both em- 


-ployees of the same concern and the mis- 


conduct is directed against the former 
while he is acting in the discharge of the 
duties imposed on him by virtue of his 
office. Thus the jurisdiction of the In- 
dustrial Tribunal being a limited one, 
and all the essential requisites of the 
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proviso to S. 33 (2) (b) of the Act being 
present in the instant case, the Indus- 
trial Tribunal was! not justified in witk- 
holding: its approval and the High Court 
was perfectly right in passing the im= 
pugned judgment and’ order. (Para 12) 
Anno: AIR Manual (3rd ‘Edn. ); L D. 
Act, S. 33, N. 14 (©). ; 
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ATR 1965 SC 155 : |(1964) 7 SCR 555 7 
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Mr. .S. C. Agarwala;: Adyocate, for: Ap- 
pellant; Dr. Anand|.: Prakash, Sr. Advo- 
cate (Mr. M. K. D) Namboodri, ndvocats 
with him), for’ Respondent No. 1. 


‘ JASWANT SINGH, Jui This ‘cone 
by special leave ig directed against th> 
judgment and order dated November 16, 

1970 of the High Court of Delhi ‘render- 
red in Civil Writ Petition, No. 373 of 1963 





` setting aside _ the order dated April 26, 


1969. of the ~ Additional Industrial’ Tri- 


bunal, Delhi, rejecting respondent ` ‘No. 13 3 


application under S. 33 '(2) of the Indus- 
trial Disputes Act,| 1947 ‘(hereinafter re- 
ferred to as ‘the Act’) seeking approval 
of its order of the appellant’s dismissel 
from service passed during the pendency 
of an industrial dispute. 


2. The facts and circumstances. giving 
rise to this appeal! are: Behind the pre- 
mises situate on ‘Najafgarh Road, Deli 
of respondent No. |) which is a unit af 


the Delhi Cloth and General: Mills Com-. 


. pany Lid. (hereinafter referred to as 
‘the Company’). there is a plot of lani 
admeasuring 181 acres, ownership where- 
of was transferred in favour of the Com- 
pany by the erstwhile Delhi Improve- 
ment Trust (now | constituted: as Delhi 
Development Authority} vide. sale’ deed 
dated May 20, 1964. The plot being. ad- 
jacent to the premises of respondert 
No. 1. the same was being looked after 
by the management of the respondert 
which also constructed some quarters 
thereon for the ‘use of its employees. 
There are also some jhuggies (hutments) 





-was the 
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standing on the land in which live 172 
families out of which 70 are of the em- 
ployees of respondent No. 1 and the rest . 
are of some outsiders. After taking over 
the watch and ward of the plot, the 
management of respondent No. 1 posted 
some sentries to prevent encroachment 
and unauthorised construction thereon. 
On the Company’s taking up construction 


‘of a boundary wall on the aforesaid plot © 


in April or May, 1967; the: appellant, who 
President: (Pradhan) of the 
Jhuggi ‘Jhoupari Sudhar Sabha and a 
féw other jhuggi dwellers brought a suit, 
being suit No.-418 of 1967 in the court of- 
the Sub-Judge, First Class, Delhi for in- 
junction restraining the Company ‘and 
respondent No. 1 from constructing the 
boundary wall and from evicting them 
from the jhuggies. On the basis of the 
voluntary, statement made on behalf of 
the Company to ‘the effect that it would 
not evict: thé appellant and his co-plain- 
tiffs except by a due process of law, the 
Sub-Judge issued a temporary injunction 
restraining’ ‘the Company and respondent 
No. t from evicting the appellant and his 
co-plaintiffs except by a due process of 
law but refused their prayer for injunc- 
tion restraining the Company and’ res- 
pondent No. 1 from building the boundary 
wall, The Sub-Judge, however; directed 
the Company! and _respondent No. 1 to 
leave 10 feet ‘wide gate for the passage 
of the appellant ` and his co-plaintifts. 
Aggrieved’ by" the rejection of their 
prayer with ‘regard to issue of’ injunction 
regarding construction of the boundary 


.wall, the appellant and his co-plaintiffs 


preferred an appeal to the Senior Sub- 
Judge; Delhi, who dismissed the same by 
his order dated oe 28, 1968 ob- 
serving : 


The” anae: between the. parties is 
only regarding the construction of the 
boundary wall along the Najafgarh Drain. 
This boundary wall is admittedly sought 
to be.sconstructed by. the defendant-res- 


-pondents in their own land and the plain- 


tiffs appellants did not claim any right 
of ownership in the site on which the 
Jhuggies existed or on which the wall in 
question is sought to be constructed. The 
appellants had not claimed any right of 
easement. or irrevocable licence’ against 
the construction of.this wall and so, they 
do not. appear to have any right to com~ 
pel’ the defendants-respondents not to 
construct this wall.. The learned coun- 
sel for the appellants has contended þe- 


fore me that their passage from the jhug- 
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gies towards the Najafgarh Drain would 
be obstructed by the construction of this 
wall. The learned trial court, it appears. 
ordered the defendant to leave a gate of 
about 10’ width for the passage of the 
jhuggi dwellers, while constructing the 
boundary wall in question. The learned 
trial court exercised the discretion keep- 
ing in view the right of the defendants 
to construct the boundary wall in their 
own land as also the convenience oi 
plaintiffs-appellants. There is. hardly 
any justification to. interfere in the dis- 
cretion exercised by the learned trial 
court.” ae 


3. On the evening of March 2, 1968. 
Shyam Singh, Assistant Security Officer 
of respondent No. 1 received a report 
from sentry Dharam Singh alleging . that 
one Sheo Ram had started making an un- 
authorised construction on the aferesaic 
plot. In the discharge of his official 
duties of preventing encroachment anc 
unauthorised construction on the immov- 
able property belonging to the Company. 
Shyam Singh proceeded to the spot ac- 
companied by two members of his stafi 
to investigate into the matter. On reach- 
ing the spot and finding Sheo Ram con- 
structing a new jhuggi in. front. of his 
existing jhuggi, Shyam. Singh pleadec 
with the former and asked him to desist 
from constructing the new jhuggi. While 
he was so engaged, the appellant whc 
was also an employee of respondent No. I 
made his. appeerance along with eight tc 
ten jhuggi dwellers and adopting a very 
aggressive attitude intervened on behalf 
of Sheo Ram and questioned the autho- 
rity of Shyam Singh,. who was senior tc 
him, to make inquiries in regard to the 
construction during the pendency of the 
aforesaid litigation. He also manhandlec 
Shyam Singh, hurled highly provocative 
invectives.at him and his companions 
and bade them to quit on: pain of dire 
consequences. Unnerved by the threats 
held out by the appellant, Shyam Singk 
left the place along with his security per- 
sonnel and hastened to make- a report of 
the incident to his immediate superior 
which led to the suspension of the ap- 
pellant and issue to him of a notice by 
General Manager of respondent No. .I 
calling upon him to show cause as tc 
why he should not be dismissed for his 
aforesaid misbehaviour towards and at- 
tempt to assault Shyam Singh who was 
discharging his official duties which were 
acts subversive of discipline within the 
meaning of Standing Order 27 (i): ap- 
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plicable to him. The appellant submit- 
ted his explanation denying the charges 
levelled against him and questioning the 
authority of the respondent to charge- 
sheet him in respect of..an incident which 
was purely private. -Not satisfied with 
the explanation tendered by the appel- 
lant, the management of respondent 
No. 1 detailed two of its officers to in- 
quire into the aforesaid charges against 
the appellant. On completion of the in- 
quiry in accordance with the Standing 
Orders, the Enquiry Officers submitted a 
unanimous report observing therein that 
it was not the appellant’s case that either 
Sheo Ram or any other person was being 
evicted- from any of the jhuggies stand- 
ing on the area which was. admittedly 
known as 'D. C. M. Chemical Works 
Jhuggi Area’, that it was clear that Dha- 
ram Singh, a member of the watch and 
ward staff placed on duty to protect the 
property of the Company had noticed 
Sheo Ram constructing new walls in 
front of his jhuggi; that on reaching the 
spot on the evening of March 2, 1968, 
Shyam Singh saw the freshly construct~ 
ed walls of the height of about 5’ and 
some building material lying in front of 
Sheo Ram’s jhuggi and was accordingly 
justified in investigating into the matter: 
that when Shyam Singh was telling Sheo 
Ram that he should not. construct a new 
jhuggi or extend the jhuggi, the appel- 
lant questioned the authority of Shyam 
Singh, and abused and manhandled him 
and in so doing was guilty of misconduct 
within the meaning of Standing 
Order 27 (i). It would be profitable to 
refer to the concluding portion of the 
report which reads thus :— 


“Shri Shyam Singh is a member of 
the Security Staff and a responsible offi- 
cer of the Company. Shri Shyam Singh 
is an officer of the Company and is senior 
to Shri Lalla Ram. In the discharge of 
official duties of protecting the propertv 
of the Company and preventing its mis- 
use, if Shri Shyam Singh wanted to in- 
vestigate into the matter reported to him 
by Shri Dharam Singh he was perfectly 
within his rights. The action of Shri 
Lalla Ram is certainly not justified in so 
far as he intervened and obstructed Shri 
Shyam and other security staff; and in 
the process Shri Lalla Ram questioned 
the authority of a superior officer/secu- 
rity staff, called him and his sepoys 
“GONDAS” caught hold of him by his 
hand -and pushed, him and threatened 
him ... ... ... Shri Lalla Ram also said 
that they were not afraid of the uniform 
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‘Le. security staff! who are meant for 
safeguarding the property of the com- 
pany and enforcing the discipline. Under 
the circumstances. we conclude that Shri 
Lalla Ram committed the acts alleged 
against him, namely, obstructing the as- 
sistant security officer in the discharge of 
‘official duties, and threatening him ard 
eatching hold of him by hand and there- 


by committed acts! subversive of disc!--. 


pline, a misconduct under the Standirg 
Order No. 27 (i).! We find Shri Lalla 
Ram guilty of thei charge.” 


4. Agreeing with the findings of the 
Enquiry Officers that the~ aforesaid aczs 
committed by the! appellant were sub- 
versive of discipline and constituted mis- 
conduct as contemplated by Standirg 
Order 27 (i), the 'General Manager of 
respondent No. 1; | passed an order cn 
May 2, 1968, dismissing the appellant 
from service. Since, however, an indus- 
trial dispute was|pending, the General 
Manager directed the appellant to take 
his final dues together with one month's 
pay in lieu of notice and made an ap- 
plication on the same day to the Indus- 
‘trial Tribunal, Delhi seeking its approval 
of the order of the appellant’s dismissal 
as required by S. 33 (2) (b) of the Act. 


5. While holding that the Enquiry 
Officers were not ‘biased against the ap- 
pellant; that there was no violation of 
the principles of natural justice and that 
it could not be said that the findings of 
the Enquiry Officers were not based upon 
any evidence or that the same were pez- 
verse, the Additional Industrial Tribunel, 
Delhi refused by its order dated April 
23, 1969 to accord its approval to the ap- 
pellant’s dismissal|on the grounds that 
the disciplinary action taken against the 
appellant was misconceived; that since 
there was no rational connection be- 
tween the employment of the appellant 
and Shyam Singh in regard to the affairs 
of the D. C. M.. Chemical Works, Stand- 
ing Order 27 (i) was not attracted in the 
present case which ‘was really a case of 
civil dispute between the Company ard 
jhuggi dwellers who were long being pres- 
surised to surrender possession of the 
area to the Company and the machinery 
of security staff lof D. C. M. Chemical 
Works was pressed into service for that 
purpose’, i 


- 6. Apgrieved- by the ‘aforesaid order 
of the ` Additional Industrial Tribunel, 
‘respondent No. 1 moved the High Court 





- -of Delhi under Art. 226 of the Constitu- - 
` ‘tion: -The High: Court: allowed the ‘peti-' ~ 


| 
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tion holding that since there was a clear 
finding by the Enquiry Officers about the 
existence of rational conneczion between 
the aforesaid incident and the duties of 
the appellant herein and Shyam Singh 
and there was nothing in the order of 
the Tribunal to show that the Enquiry 
Officers had arrived at that änding with- 
out any evidence, it was not open to the 
Tribunal to come to a different conclu- 
sion on the facts or to hold that the pre- 
sent was a case of victimisation and then 
to refuse its approval. In this view of 
the matter, the High Court quashed the 
order of the Additional Industrial Tribu- 
nal and directed it to consider the afore~ 
said application of respondent No. 1 in 
the light of its judgment. Not satisfied 
with this order, the appellant has come 
up in appeal to this Court under Art. 136 
of the Constitution. 


7. Appearing for the appellant, Mr. 


- S. C. Aggarwal has urged that since the 


quarrel ‘between the appellant and 
Shyam Singh was purely private and the 
misconduct attributed to the appellant 
had no rational connection with his em- 
ployment and that of Shyam Singh, the 
dismissal of the appellant under Stand- 
ing Order 27 (i) was not valid and legal; 
that the Additional Tribunal was well 
within its authority to refuse to accord 
its approval to the action taken by the 
Management of respondent No. 1 in dis- 
missing the appellant and that the order 
under appeal which is erroneous cannot 
be sustained. He thas, in support of his 
contentions referred us to two decisions 
of this Court in Tata Oil Mills Co. Ltd. 
v. Its Workmen, (1964) 7 SCR 5553 
(AIR 1965 SC 155) and Agnani (W. M.) 
v. Badri Das, (1963) 1 Lab LJ 684 (SC). 


’ 8. In Agnani’s case (supra), this Court 
held as under :— 


“It is true that if a domestic enquiry is 
properly held and the employer termi- 
nates the services of his employee, the. 
industrial tribunal dealing with indus- 
trial disputes arising out of such dis- 
missal is not authorized to sit in appeal 
over the findings of the enquiry com- 
mittee, or to examine the propriety of. 
the ultimate order ‘of dismissal passed. by 


the employer.” 


9.° Though it is true that private quar~ 
rel between an employee ard a stranger 
with which the employer is not concern- 
ed as in Agnani’s case (supra) (1963-1 Lab 
LJ 684). (SC) falls outside the categories of 
misconduct, it cannot “be reasonably ‘dis-' 


-puted that acts- which: are subversive of- 


1978 


discipline amongst employees or miscor- 
duct or misbehaviour by an employee 
which is directed against another employee 
‘of the concern may in certain circum- 
stances constitute misconduct so as to form 
the basis of an order of dismissal or dis- 
charge. It cannot also be disputed thet 
the extent of jurisdiction exercisable by 
an approving authority under S. 33 (2) (k) 
of the Act is very limited as has beea 
clearly and succinctly pointed out by this 
Court in a number of decisions. In The 
Lord Krishna Textiles Mills v. Its Work- 
men, (1961) 3 SCR 204 : (AIR 1961 SC 
860) this Court after referring to its ear- 
lier decisions and explaining the distinc 
tion between “permission’ and ‘tapprova? 
observed as follows (at pp. 863, 865 of 
AIR): . 


“Therefore, putting it negatively thə 
jurisciction of the appropriate industrial 
authority in holding an enquiry under 
S. 33 (2) (b) cannot be wider: and is, if at 
all, more limited, then that permitted 
under S. 33 (1), and in exercising itz 
powers under S. 33 (2) the appropriate 
authority must bear in mind the depar- 
ture deliberately made by the Legisla- 
ture in separating the two classes o= 

. eases falling under the two sub-sections, 
and im providing for express permission 
in ‘one case and only approval in the 
other. It is true that it would be compe- 
tent’ to the authority in a proper case tc 
refuse to give approval, for S. 33 (5) ex- 
pressly empowers the authority to pass 
such order in relation to the applicatior 
made before it under the proviso to Sec- 
tion 33 (2) (b) as it may deem fit; it may 
either approve or refuse to approve; it 
can, however, impose no conditions and 
pass no conditional order......... In view of 
the limited nature and extent of the en- 
quiry permissible under S. 33 (2) (b) all 
that the authority can do in dealing with 
an employer’s application is to consider 
whether a prima facie case for according 
approval is made out by him or not. If 
before dismissing an employee the em- 
ployer has held a -proper domestic ‘en- 
quiry and has proceeded to pass the im- 
pugned order as a result of the said en- 
quiry, all that the authority can do is to 
enquire whether the conditions pre- 
scribed by S. 33 (2) (b) and the proviso 
are sstisfied or not. Do the standing 
order justify the order of dismissal? 
Has an enquiry been held as provided 
by the Standing Orders? Have the 
wages for the month been paid as re- 
quired by the proviso ?; and, has an ap- 
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plication been made as prescribed by the _ 
proviso ?” ; 

10. In another case between P. H. Ka- 
lyani and Air France Calcutta, (1963) 1 
Lab LJ 679 : (AIR 1963 SC 1756), Wan- 
choo, J. (as then was) speaking for a 
Bench of five Judges of this Court said 
{at p. 1759 of ATR): 

“If the enquiry jis not defective, the 
labour court has only to see whether 
there was a prima facie case for dismis- 
sal, and whether the employer had come 
to the bona fide conclusion that the em- 
ployee was guilty of misconduct. There- 
after, on coming to the conclusion that 
the employer has bona fide come to the 
conclusion that the employee: was guilty, 
i. e. theré was no unfair labour practice 
and no victimization, the labour court 
would grant the approval which would 
relate back to the date from which the. 
employer had ordered the dismissal. If 
the inquiry is defective for- any reason, .. 
the labour court would also have to con- 
sider for itself on the evidence adduced 
before it whether the dismissal was justi- 
fied. However, on coming to the con- 
clusion on its own appraisal of evidence 
adduced ‘before it that the dismissal was 
justified, its approval of the order of dis- 
missal- made by the employer in a defec- 
tive enquiry would still relate back to 
the date when the order was made.” 

11. In Central Bank of India Ltd. 
New Delhi v. Shri Prakash Chand Jain, 
(1969) 1 SCR 735 : (AIR 1969 SC. 983) 
this Court laid down (at p. 986 of AIR): 

“These decisions of this Court make it 


‘elear that when an industrial tribunal is 


asked to give its approval to an order of 
dismissal under S. 33 (2) (b) of the Act, 
it can disregard the findings given by the 
Enquiry Officer only if the findings are 
perverse. The test of perversity that is 
indicated in these cases is that the find- 
ings may not be supported by any legal 
evidence at all ... ... ... A finding by a 
domestic tribunal like an Enquiry Off- 
cer can be held to be perverse in these 
cases also where the finding arrived at 
by the domestice tribunal is one at which 
no reasonable person could have arrived © 
on the material before it.” 

12. The position that emerges from 
the above quoted decisions of this Court 
may be stated thus: In proceedings 
under S. 33 (2) (b) of the Act, the juris- 
diction of the Industrial Tribunal is con- 
fined to the enquiry as to (i) whether a 
proper domestic enquiry in accordance 
with the relevant rules/Standing Orders 
and principles of natural justice has been. 
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held; (ii) whether a prima facie case for 
dismissal. based on, legal evidence ad- 
duced before the dcmestic tribunal is 
made out; (iii) whether the employer hac 
come to a bona fide zonclusion that the 
{employee was guilty and the dismissal 
did not amount to unfair labour practice 
and was not intended to victimise the 
employee regard being had to the posi- 
tion settled by the decisions of this Court 
in Bengal Bhatdee Coal Co. v. Ram Pro- 
besh Singh, (1964) 1 SCR 709 : (AIR 1964 
` ISC 486): Titaghur Paper Mills Co. Ltd. v 
- {Ram Naresh Kumar; ((1961) 1 Lab LJ 511° 
(SC); Hind Construction & Engineering 
|Co. Ltd. v. Their Workmen, (1965) 2 SCF 
83 : AIR 1965 SC 917; Workmen of Messrs 
Firestone Tyre & Rubber Company o: 
India (P.) Ltd. v. Management, (1973) E 
SCR 587 : AIR 1973 SC 1227, and Eas- 
tern Electric and Trading Co. v. Baldev 
Lal, 1975 Lab IC 1435 : (ATR 1975 SC 
1892) that though generally speaking the 
award of punishment for misconduc: 
under the Standing Orders is a matter 
for the management to decide and the 
Tribunal is not required to consider the 
propriety or adequacy of the punishmen:z 
or whether it is excessive or too severa 
yet an inference of mala fides may im 
certain cases be drawn from the imposi- 
tion of unduly harsh, severe, unconscion- 
able or shockingly disproportionat2 
punishment; (iv) whether the employer 
has paid or offered; to pay wages for ona 
month to the employee and (v) whether 
the employer has simultaneously or with- 
in such reasonably ‘short time as to form 
part of the same jtransaction applied to 
the authority before which the main ir- 
dustrial dispute is‘ pending for approval 
of the action taken by him. If these 
conditions are satisfied. the Industrial 
Tribunal would grant the approval which 
would relate back to the date from which 
the employer had jordered the dismissal. 
If however, the domestic enquiry suffers 
from any defect or infirmity, the labour 
authority will have to find out on its own 
assessment of the ,evidence adduced be- 
fore it whether there was justification 
for dismissal and ‘if it so finds it will 
grant approval of ithe order of dismissal 
which would also relate back to the dace 
when the order was passed provided the 
employer had paid or offered to pzy 
wages for one month to the employee 
and the emplover had within the time 
indicated above applied to the authoricy 
before which the main industrial dispute 
is pending for approval of the actien 
taken by him. f 
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13. Let us now see whether the afore- 
said requirements are satisfied in the 
Present case or not. As stated earlier, 
the Enquiry Officers had, after a regular 
enquiry properly made according to the 
reauirements of the Standing Orders and 
principles of natural justice, come to a 
categoric and bona fide conclusion that 
the appellant obstructed Shvam Singh in 
the execution of his legitimate official 
duties (of protecting the immovable pro- 
perty of the Company and preventing its 
improper and unauthorised use) by 
abusing, threatening and roughly handling 
him and thereby committed misconduct. 
as contemplated by Standing Order 27 (i). 
The Industrial Tribunal had itself also 
clearly found that the Enauiry Officers 
were not biased against the appellant; 
that the domestic enquiry held against 
the appellant was not violative of the 
principles of natural justice and that it 
could not be said that the findings of 
Enquiry Officers were not based upon 
evidence or were perverse. The mate- 
rial on record also disclosed that the em- 
ployer paid one month’s weges to the 
appellant and simultaneously made an 
application to the specified authority be- 
fore which the main industrial dispute 
was pending for grant of approval of 
the dismissal of the appellant. Further 
the misconduct for which the discipli- 
nary action was taken against the appel- 
lant was undoubtedly directed against 
Shyam Singh to prevent him from in- 
vestigating into a matter relating to im- 
movable property belonging to the Com- 
pany which he was bound to protect in 
discharge of the duties which devolved 
upon him as a securitv officer. In face 
of all the aforesaid factors which make 
out a strong prima facie case against the 
appellant, it is difficult to understand 
how the Additional Industrial Tribunal 
could legitimately ignore the bona fide 
findings of the Enauiry Officers which 
it had itself endorsed by holding that 
there was no rational nexus between the 
appellant’s misconduct and his employ- 
ment and that of Shyam Singh and with- 
hold its approval of the action taken by 
the management of respondent No. 1. 
On a careful consideration of the entire 
facts and circumstances of the case, we 
are therefore clearly of the view that the 
requisite nexus was there and the In- 
dustrial Tribunal unauthorisedly assum- 


ed-the role of an appellate authority and 
exceeded the well defined limits of its 
jurisdiction in refusing to accord its ap- 
proval of the action taken’ against the 


1978 


appellant by holding not on the basis cf 
any legal evidence but purely on the 
basis of conjectures and surmises that the 
present was a case of victimisation. We 
would like to call attention at this stage 
to the decisions of this Court in Tata 
Engineering & Locomotive Co. Ltd. v. 5. 


C. Prasad, (1969) -2 Lab LJ 799 (SC) ard 


Hamdard Dawakhana Wakf v. Its Work- 
men, (1962) 2 Lab LJ 772 (SC) and reite- 
_ljrate and reemphasize that no questim 
of victimisation or management having a 
bias against the appellant can arise once 
it is held that the findings of misconduct 
alleged against the workman were pre- 
perly arrived at and the domestic en- 
quiry was in no way vitiated. We would 
also like to emphasize that it is not neces- 
sary as stressed by the learned couns=l 
for the appellant that both the victim 
and the delinquent workman should be 
engaged in the performance of their offi- 
cial duties when the act which is tke 
subject-matter of misconduct is said to 
have been committed. It is sufficient if 
the victim and the delinquent workmm 
are both employees of the same concerm 
and the misconduct is directed againct 
the former while he is acting in the dis- 
charge of the duties imposed on him by 
virtue of his office. Thus the jurisdicticn 
of the Industrial Tribunal being a limi-- 
ed one, as stated above and all the esser- 
tial requisites of the proviso to Sec- 
tion 33 (2) (b) of the Act being presert 
in the instant case, the Industrial Tr- 
bunal was not, in our opinion, justified 
in withholding its approval and the High 
Court was perfectly right in passing the 
impugned judgment and order. 


14. For the foregoing reasons, we find 
no merit in this appeal which is dismis- 
sed but without any order as to costs. 


15. We have disallowed costs to ex- 
press our thought that notwithstand- 
ing the gravity of the misconduct tha 
management could ‘be a. little magnani 
mous while awarding punishment, Tha 
broad guideline which persuaded us nc 
to interfere with the reluctance of thë 
Court to demolish a finding by the High 
Court unless there was something seri- 
ously wrong with it and our further view 
that unless there is a serious error o¢ 
infirmity, as we have indicated eariler, 
with the inquiry or the order by tha 
disciplinary authority, the Tribunal 
should not interfere. We indicated to 
the management, through its counse:, 
that this was pre-eminently a case foz 
desirability of the dismissal being tem- 
pered with some solatium to the work- 
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man so as to soften the blow. But 
there are employers and employers and 
some have their own reasons and diff- 
culties and so nothing came out of the 
suggestion. We have left it at that and 
have indicated, by denial of costs, what 
our attitude about the refusal of the 
management is. . 
Appeal dismissed. 
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M. R. Dhawan, Appellant v. Delhi 
Administration & Raja Pratap Bhanu 
Prakash Singh, Respondents. 

Criminal Appeal No. 343 of 1977, D/- 
13-3-1978. 

(A) Constitution of India, Art. 136 — 


Appeal by special leave — Criminal 
matter’ — Interference. 
Where the Magistrate discharges the 


accused and the High Court arrives at a 
finding of fact that a prima facie case 
is made out for directing the commit- 
ment of the accused to the Court of 
Session, the Supreme Court ‘would not 
normally interfere with the discretion 
exercised by the High Court. When it 
is obvious that the High Court has ap-' 
plied its mind to the facts and circum- 
stances of the case, it is not for the 
Supreme Court to go into the sufficiency 
Or ‘insufficiency of the material before 
the Magistrate which may afford justifi- 
cation for passing an order of discharge. 
; (Para 4) 
Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 136, N. 10A. 


(B) Criminal P. C. (2 of 1974), S. 484 
(1) (a), Proviso; Criminal P. C. (1898), 
S. 437 — High Court ordering commit- 
ment of accused to Sessions Court under 
S. 409, Penal Code after setting aside his 
discharge by Magistrate — Offence tri- 
able by Magistrate, First Class under 
new Code — Effect of proviso to S. 484 
(1) (a). 

Where the High Court had ordered in 
absolutely clear and unequivocal terms 
the commitment of the accused to the 
Court of Session under Section 409 of 
the Penal Code after setting aside the 


*(Criminal Revn. No. 118 of 1973, D/- 
21-10-1975 (Delhi).) 
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‘order of discharge passed by the Magis- 
trate in commitment inquiry, the com- 
7 mitment inquiry would not be revived 
by .operation of the [proviso to cl. (a) of 
- sub-sec. (1) of S. 484 of the new Code 
and the Magistrate |would not get the 
Power to try the accused on the ground 
that the offence under S. 409 was not 
. exclusively triable by the Court of Ses- 
sion but was triable by a First Class 
Magistrate under the new Code. 
l . (Para 6) 


It is manifestly clear that there are 
‘two courses open to the revisional court 
(1) either to set aside the order of dis- 
‘charge and direct a; fresh inquiry to be 
made under Section 436 in which case 
the inquiry will automatically revive or 
(2) that instead of directing any fresh 
inquiry pass an order committing the 
accused for trial to the Court of Session. 
An order of the ‘ second category 
amounts to an order of commitment and 
there is no necessity of any further in- 
quiry at all. l (Para 7) 

Anno: AIR Comm. Cr. P. C. (7th 
Edn.), S. 484, N. 3.; AIR Comm. Cr. P. 
C. (6th Edn.), S. 437, N. 13. 


Mr. A. K. Sen Sr, Advocate (Mr. A. K. 
Nag: Advocate with! him), for Appellant; 
M/s. R. N. Sachthey and S. P. Nayar 
Advocates (for No. 1) and Mrs. V. Prabha 
and Mr. S. P. Nayar Advocates (for 
No. 2), for Respondents. 


FAZAL ALI, J.:— This appeal by 
special leave is idirected against the 
judgment of the High Court of Delhi 
dated 21st October, 1975 by which the 
High Court set aside the order of the 
Magistrate discharging the appellant anc 
directed his commitment to the Court of 

Session. 


2. The facts of line case have beer 
detailed in the judgment of the Higk 
“Court and that ofi the trial Court anc 
it is not necessary i for us to repeat the 
same all over again. It will be enough 
to say that the | complainant Pratap 
Bhanu‘ Prakash Singh purchased 27,000 
shares of Rohtas Industries which were 
entrusted to the appellant against a loan 
of Rs. 1.82 lacs advanced by the appel- 
lant. Accordingly, ; the allegation was 
made in the complaint that the appel- 
lant committed a breach of trust of the 
amount covered by! the share by selling 
them against the express directions of 
the complainant. The allegations were 
denied by the appellant who put for- 
ward a plea that there was no entrust- 
ment but the shares were placed in 
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the hands of the appellant as security and 
therefore the question of breach of trust 
did not arise. In view of the allegations 
and counter allegations made by the 
parties, we are not inclined to go into 
the merits of the case particularly when 
we propose to uphold the order of the 
High Court directing commitment of the 
appellant to the Court of Session. Any ob- 


servation which may be made by us on z 
merits are likely to prejudice either party -` 


at the trial and therefore we refrain from. 
going into merits at this stage. We are, 
however, satisfied that having regard to 
the reasons given by the High Court it 
cannot be said that the High Court was 
in error in exercising its discretion by 
setting aside the order of discharge and 
directing commitment to the Court of 
Session. 


3. It appears that the complainant 
was tried by the trial Magistrate, who 
after entering into pros and cons of the 
case found that no prima facie case was 
established and he accordingly discharg- 
ed the appellant by his order dated 
28-10-1971. The complainant unsuccess- 
fully filed a Revision against this order 
before the Sessions Judge, Delhi who- 
affirmed the order of the Magistrate. 
Ultimately the matter came up in revi~ ` 
sion before the High Court which after 
going through facts and circumstances 
of the case found that a prima facie case 
for commitment was made out and set 
aside the order of discharge passed by 
the Magistrate and upheld by the Ses- 
sions Judge and directed that the appel- 
lant be committed to the Court of Ses- 
sion. Hence this appeal by special leave 
before us. 


4. Two points were argued by Mr. 
Ashoke Sen, the learned counsel for the 
appellant. In the first place, it was 
urged that having regard to the admitted 
facts: and circumstances of the case no 
prima facie case against the accused was 
made out and the trial Magistrate was 
therefore justified -in discharging ‘the 
appellant and the High Court exceeded 
{ts jurisdiction in reversing the order of 
discharge and directing commitment. 
For the reasons that we have already 
given it is not possible for us to hold 
that the order of the High Court suffers 
from the’ infirmity pointed out. The 
High Court has arrived at a finding of 
fact that a prima facie case was made 
out for directing commitment to the 
court of Session and this Court would 
not normally interfere with- the discre- 
tion exercised. by the High Court. We 
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would like to point out that under 
Sec. 213 sub-cl. (2) of the Code of Cri- 
minal Procedure, 1898 (hereinafter re~- 
ferred to as the ‘1898 Code’) a Magistrate 
can discharge the accused: if he finds 
that there are no sufficient grounds for 
committing the accused. It is obvious 
that the High Court has applied its miné 
to the facts and circumstances of the 
‘tease and it is not for this Court in ap- 
-|peal by special leave to yo into the 
‘lsufficiency or insufficiency of the mate- 
rial before the Magistrate which may 
afford a justification for passing ar. 
order of discharge. In these circum- 
stances the first argument put forwarc¢ 
by the learned counsel for the appellan= 
is overruled and we refrain from saying 
anything more on this aspect. 


5. The second argument of Mr 
Ashoke Sen was that even if the Higk 
Court was right in directing com- 
mitment, by setting aside the order of 
discharge the position will be that by 
virtue of a legal fiction, the commitment 
proceedings which culminated in, the 
discharge of the appellant would revive 
so as to attract the operation of the 
Code of Criminal Procedure, 1973 (here- 
inafter referred to as the “1973 Code” 
as a result. of which the case against the 
appellant would cease to be one whick 
would be exclusively triable by the Ses- 
sions Court ‘and therefore the Magistrate 
would be competent to try the _ case 
himself under the 1973 Code. In order 
to appreciate the argument ‘advanced by 
the learned counsel for the appellant it 
may be necessary to extract the relevant 
portion of the 1973 Code. The relevant 
Section 484 runs. thus :— : 


484 (1) The Code of Criminal Proce- 
dure, 1898, is: hereby repealed, (2) not- 
withstanding such repeal,— 


(a). if, immediately before the date on 
which this Code comes: into force, there 
is any. appeal, application, trial, inquiry 
or investigation pending, then, such 
appeal, application, trial, inquiry or in- 
vestigation shall be disposed: of, continu- 
ed, held or made, as the case may be, 
in accordance with the provisions of the 
Code of Criminal Procedure, 1898, as in 
force immediately before such commence- 
ment. (hereinafter referred to as the 
‘old Code’), as if this Code had not 
come into force: . 

Provided that every inquiry under 
Chapter XVIII of the old Code, which 
is pending at the commencement of this 
Code, shall be dealt with and disposed 
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of in accordance with the*provisions -of 
this Code.” à 

6. The first part 
clearly excludes the application of the 
1973 Code to any appeal, application, 
trial, inquiry etc. pending at the time 
when the 1973 Code comes into force. 
The proviso to Sec. 484 (1) & (2) how- 
ever carves out 
general rule contained in Section 484 (2) 
(a) and provides that where a commit- 
ment inquiry is pending at the com-, 
mencement of the 1973 Code it-is to be 
governed by the’ 1973 Code and not the 
1898 Code. It was thus argued that the 
moment the order of discharge passed 
by the Magistrate was set aside the 
commitment inquiry revived and would 
be deemed to be pending on the date 
on which the order of the High Court 
was passed that is to say 21-10-1975 and 
thereafter the inquiry would have to be 
regulated by the -provisions of the 1973 
Code. It was argued that under the 
1973 Code a case under Section 409 is 
not exclusively triable by Sessions Court 
but is triable by a First Class Magistrate 
and therefore there would be no ques- 
tion of. commitment of the case to the 
Court of Session but the Magistrate 
would have have to try the case him- 
self as he was competent to do so being 
a Magistrate of the First Class. We 
have examined this argument carefully 
but we are unable to accede to the same. 
The High -Court has not passed any 
order to. the effect that the commitment 
inquiry was to be revived but has, in 
absolutely clear and unequivocal terms, 
ordered “that the respondent shall stand 
committed to the Court of Session under 
Sec, 409.” In view of the order passed 
by the High Court there is no question 
of any inquiry being revived. More- 


(Fazal Ali J.) 


over, it would appear from the perusal’ 


of Sec. 437 of the 1898 Code that the 
revisional court’ in hearing a revision 
against art order of discharge passed by 
the Magistrate may direct commitment 
without. any inquiry at all or he may 
direct a fresh inquiry. In this connec- 
tion the relevant portion of Section 437 
of the 1898 Code runs as follows :— 


“When on examining the record of 
any case under S. 435° or otherwise, the 
Sessions Judge or District Magistrate 
considers that such case is triable ex- 
clusively by the Court of Session and 
that an accused person has been impro- 
perly discharged by the inferior Court, 
the Sessions Judge or District Magistrate 
may cause him to be arrested, and may 


of this section - 


an exception to- the . 
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thereupon, in§tead of directing a fressh 
inquiry order him'to be committed fcr 
trial upon the matter of which he. hes 
been in the opinion of the Sessiors 
Judge or District oe improperly 
discharged.” 

7. It is, TEEN manifestly cleer 
that there are two courses open to the 
revisional court (1) either to set asice 
the order of discharge and direct a fresh 
inquiry to be made under Section 45 
in which case the inquiry will automat.- 
eally revive or (2) that instead of direc- 
ing any fresh inquiry pass an order 
committing the accused for trial to tke 
Court of Session. ' An order of the se- 
cond category amounts to an order cf 
commitment and there is no necessity ef 
any further inquiry at all. In the ir- 
stant case as the ; High Court did net 
choose to order any further inquiry brt 
directed that the accused will stard 
committed to the |Court of Session tre 
question of revival of the inquiry does 
not arise at all. Indeed, if the High 
Court would have directed further ir- 
quiry into the matter then the matter 
would have gone back to the Magistrae 
and the original inquiry would have re- 
vived in terms of the order of the High 
Court. In that case, no doubt, the 1973 
Code may have applied. In the instamt 
case since by virtue of the order af 
the High Court the Magistrate had ro 
control of seisin of the case at all tre 
question of any inquiry pending before 
him does not arise. For these reasons, 
therefore, we overrule the second cor- 
tention put forward by Mr. Ashoke Sea. 

8. The result is that the appeal fai's 
and is dismissed. ‘As the case is olg, 
the Sessions Court’ will give top priority 
to this case and dispose it of as eariy 
as possible in accordance with law. 

i Appeal dismissed. 
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Purushotam Dass Goel, Appellant v. 
Hon’ble Mr. Justice B. S. Dhillon ard 
others, Respondents, 

Criminal Appeal No. 568 of 1976. CJ- 
17-3-1978. 


*(Original Criminal No. 
D/- 2-4-1975 (Punj & Har) ). 
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ALR. 


Contempt of Courts Act (70 of 1971), 
S. 19 (1) — Order merely initiating con- 
tempt proceeding by issuing notice under 
S. 17 — Not appealable under S. 19 (1). 
(Constitution of India, Art. 136). 

Under S. 19 (1) an appeal shall lie to 
the Supreme Court as a matter of right 
from any order or decision of a bench of 


the High Court if the order has 
been made in the exercise of its 
jurisdiction to punish for contempt. 


Mere initiation of a proceeding for con- 
tempt by the issuance of the notice under 
S. 17 on the prima facie view that the 
case is a fit one for drawing up the pro- 
ceeding, does not decide any question. 
Hence an order merly initiating the pro- 
ceeding without anything further, does 
not decide anything agaimst the alleged 
contemner and cannot be appealed 
against as a matter of right under S. 19. 
In a given case special leave may be 
granted under Art. 186 of the Constitu- 
tion from an order initiating the proceed- 
ing. But unless and until there is some 
order or decision of the High Court adju- 
dicating upon any matter raised before 
it by the parties. affecting their right, 
the mere order issuing the notice is not 
appealable. (Paras 3, 5) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1206 : 1976 Cri LJ 944 4 
AIR 1974 SC 2255 : (1975) 1 SCR 524 5 

Mr. Mohan Behari Lal, Advocate, for 
Appellant; Mr. Hardev Singh, Mrs. Su- 
nanda Bhandare and Miss Mohini (for 
Nos. 1-2) and Mr. S. M. Kacker, Sol. 
Genl. (Mr. R. N. Sachthey, Advocate 
with him) (for No. 3), for Respondents. 

UNTWALIA, J.:— This is an appeal 
filed by the alleged contemner under 
S. 19 (1) of the Contempt of Courts Act}, 
1971 (hereinafter called the Act), from 
the order dated 2nd April, 1975 of the 
High Court of Punjab and Haryana 
directing the issue of notice to the appel- 
lant ‘to show cause why he should not 
be proceeded against for committing con- 
tempt of the High Court. The Notice was 
issued in accordance with the procedure 
prescribed under - S. 17 of the Act, to 
show cause against the appellant’s alleged 
liability to be punished under S. 15. 

2. A preliminary objection was raised 
by the Learned Solicitor General on he- 
half of the respondents that no appeal 
lies to this Court under S. 19 of the Act 
from an order issuing notice as nothing 
yet has been decided by the High Court. 
Mr. Mohan Behari Lal, learned counsel 
for the appellant combated this argument 
and submitted that an ‘appeal does lie to 
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this Court as a matter 
5. 19. 

3. In our opinion, the preliminary 
objection raised on behalf of the respon- 
dents is well founded and must be ac 
cepted as correct. S. 19 (1) says:— 

“An appeal shall lie as of right from 
any order or decision of the High Court 
in the exercise of its jurisdiction to punish 
for contempt— 

(a) where the order or decision is that 
of a single judge, to a Bench of not less 
than two Judges of the Court: 

(b) where the order or decision is that 
of a Bench, to the Supreme Court: 


Provided that where the order or deci- 
sion is that of the Court of the Judicial 


of right under 


Commissioner in any Union territory- 
such appeal shall Ue to the Supreme 
Court,” 


' It would. appear from a plain reading 
of the section that an appeal shall lie te 
this Court as a matter of right from any 
order or decision of a bench of the High 
Court if the order has been made in the 
exercise of its jurisdiction to punish foz 
contempt. No appeal can lie as a matter 
of right. from any kind of order made by 

‘the High Court in the proceeding foz 


contempt. The proceeding is initiated 
under S. 17 by issuance of a notice 
Thereafter, there may be many inter- 


locutory orders passed’ in the said pro- 
ceeding by the High Court. It could noz 
be the intention of the legislature te 
provide for an appeal to this Court az 
a matter of right from each and every 
such order made by the High Court. The 
order or the decision must be such thaz 
it decides some bone of contention raised 
before the High Court affecting the righ: 
of the party aggrieved. Mere initiation of 
la proceeding for contempt by the issuance 
lof the notice on the prima facie view thaz 
the case is a fit one for drawing up the 
‘proceeding, does not decide any question. 
This Court, for the first time. cannot be 
asked in such an appeal to decide whe- 
ther the person proceeded against has 
committed contempt of the High Cour: 
or not. The matter : has to be decided 
either finally or, may be, even at an 
earlier stage an. order is made, whick- 
does decide a contention raised by the 
alleged contemner asking the High Cour: 
to drop the proceeding. It is neither pos- 
sible, nor advisable, to make an exhaus- 
tive list of the type of orders which may 
be appealable to this Court under S. 19 
A final order, surely, will be appealable 


Our attention was drawn by Mr. Mohar 


Purshotam Dass v. B. S. Dhillon (Untwalia J.) 


{Prs, 2-5]. S. C. 1015 


Behari Lal, to S. 20 of the Aet whieh 
provides:— uae, TE 


“No Court shall initiate any proceed: 
ings for contempt. either on its own mo- ~ 
tion or otherwise. after the expiry of a 
period of one year from the date on 
which the contempt is alleged to have 
been committed.” 


He submitted that initiation of the 
proceeding by the High Court will be 
without jurisdiction if it is in violation | 
of S. 20. It may be so. If the alleged 
centemner in response to the notice ap- 
pears before the High Court and asks it 
to drop the proceeding on the ground of 
its being barred under S. 20 of the Act 
but the High Court holds that the pro- 
ceeding is not barred, it may well be 
that an appeal would lie to this Court 
under S. 19 from such an order although 
the proceeding has remained pending in 
the High Court. We are not called upon 
to express our final opinion in regard to 
such an order,. but we merely mention 


this type of order by way of an example 


to show that even orders made at some 
intermediate stage in the proceeding may 
be appealable under S. 19. In our con- 
sidered judgment, an :order merely. in- 
itiating the proceeding without anything 
further. does not decide anything against 
the alleged contemner and cannot be ap- 
pealed against as a matter of right under 
S. -19. In a given case special leave may 
be granted under Art. 136 of the Con- 
stitution from an order initiating the pro- 
ceeding. But that is entirely a different 
matter. What we are deciding in this 
case is that the’ present appeal filed 
under S. 19 (1) of the Act does not lie 
and is incompetent.’ 


4. We find some support to the view 
expressed by us above from the decision 
of this Court in Baradakanta Mishra v. 
Orissa High Court, AIR 1976 SC 1206 
where it has been held that no appeal 
lies to this Court under S. 19. of the Act 
from an order rejecting the prayer of 
the alleged .contemner for hearing the 
case piecemeal. : 


5. Mr. Lal placed reliance on the ob- 
servations of this Court in Baradakanta 
Mishra v. Justice Gatikrushna Mishra, 
(1975) 1 SCR ‘524 at pp. 531-32: (AIR 1974 


‘SC 2255 at pp. 2259-60). ‘What has been 


decided therein is this: that on a refe- 
rence made by the Advocate-General if 
the Court declines to take cognisance and 
to initiate proceeding for contempt, the 
order is not an order initiating contempt 
proceeding. Surely, it is not appealable 


1016-8. C. [Prs. 1-3] Harsh Sawhney v. Union Territory, Chandigarh 


l -under §. 19. But there are no observa- 
tions .by this Court; nor on the facts o: 
that case there can !be any, to show tha 


an -appeal would lie to this Court from 


an order of the High Court merely 
initiating the proceeding by issuance oł 
a notice. We may repeat that it may be 
a different matter if the order does 
Gecide some disputes raised before it br 
‘Ithe contemner asking it to drop the pro- 
ceeding on one ground or the other, Buz 
unless and until there is some order oT 
decision of the High Court adjudicating 
upon any matter raised before it by the 
parties, affecting their rights the mere 
erder issuing the notice is not appealable 


6. The appeal is, therefore, dismissed 
as being not maintainable. 
| i 


Appeal dismissed, 


1 





‘AIR 1978 SUPREME COURT 1016 
=1978 CRI, L. J. 774 
(From: Delhi)* 

V. R. KRISHNA IYER, JASWANT 

SINGH AND R. S. PATHAK, JJ. 

Miss Harsh Sawhney, Appellant wv 
Union Territory (Chandigarh Admn}, 
. Respondent. | 


Criminal Appeal'No. 110 of 1978 D/- 
20-2-1978. 

Criminal P. C. (2 of 1974), S. 437 — 
Bail —Grant of. 


In the facts and: circumstances of th2 
case, the Supreme iCourt considered that 
the accused should be enlarged on bañ 
and the necessity of making a search af 
the premises of the accused in her pre- 
sence and the necessity of her presen 
for interrogation in connection with in- 
vestigation were no grounds for taking 
the accused into custody. 1978 Cri LJ 
129 (SC), Rel. on. | (Para 1) 

| 





Anno: AIR Comm. Cr. P. C. (7th Edn.) 
S. 437, N. 4. | 

Cases Refered: ‘Chronological Pares 

AIR 1978 SC 179 : 1978 Cri LJ 129 1 
| 


Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. R. S. Malhotra, Navin Anand and 
S. K. Bisaria, Advocates with him) fcr 
Appellant; Mr. M.M. Punchhi and Mz. 


*((Mise. (Main) No. 767 of 1977 D/- 13-}= 
1978 Delhi). i 


DV/DV/B485/78/SVN 


A.LR. 


P. C. Bhartari, Advocates for Respon~ 


dent. 


KRISHNA IYER, J.:— We have heard 
counsel on both sides. We are satisfied 
that this is a case where on the facts now 
placed before us, bail should be granted. 
The principles bearing on grant or re- 
fusal of bail have already been explained ` 
by this Court in Gurcharan Singh 
v. State (Delhi Adlhi.}) (AIR 1978 SC 
179) : (1978 Cri LJ 129), On the basis 
of that decision this is clearly a case 
where the appellant is entitled to bail. 
Two grounds have been mentioned on 
behalf of the State, namely, the appel- 
lant’s presence is necessary for making 
a search and recovery of certain docu- 
ments. We do not think that the appel- 
lant has to be taken into custody for 
making a search of premises in her pre- 
sence. This can be done without her 
being taken into custody. The other 
ground that is put forward is the appel- 
lant’s presence as required by the police 
for interrogation in connection with in- 
vestigation. We make it clear that the 
appellant shall appear for interrogation 
by the police whenever reasonably re-|- 
quired, subject to her right under Arti-' - 
cle 20 (3) of the Constitution. 


2. We allow the appeal and direct 
the appellant to be enlarged on bail on 
condition that she, with two sureties, 
will enter into a bond in a sum of Rupees 
5,000/- and she will subject herself to 
condition for appearing before the Police 
for interrogation if called upon to do so 
subject to the condition under Article 
20 (3). The bond of the appellant and of 
the sureties will be to the satisfaction 
of the Chief Judicial Magistrate, Delhi, 
This bail order will govern the case 
registered as Crime F.I.R. No. 285 of 
1977 in Police Station (West), district 
Chandigarh and any offence arising out 
of it. 


3. We further direct that the appel- 
lant shall not leave India without prior 
permission of this Court. 


-- Order accordingly, 
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AIR 1978 SUPREME COURT 1017 
i =1978 CRI. L, J. 775 
(From: Madras)* 


S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 


S. P. E. Madras, Appellant v. K. V. 
Sundaravelu, Respondent. 

Criminal Appeal No. 375 of 1976, D=- 
8-3-1978. 


Criminal P.C. (5 of 1898), S. 215 — 
Quashing of commitment — Exporter cf 
handloom cloth charged for -tampering 
with bales of goods before loading — 
Case split into two cases according to 
two invoices — Accused acquitted in the 
first case — Second case taken up fer 
trial — Application for quashing proceed- 
ings — Held not maintainable. (Evidence 
Act (1872), S. 43) — Crl. Misc. Petn. Ne. 
1029 of 1975 D/- 4-12-1975 (Mad), Re- 
versed. : 


The Respondent, carrying on business 
as an exporter of handloom cloth in 
Madras, was alleged to have committed 
offences under Ss. 420, 471 read with 
S. 466, Penal Code and S. 132, Customs 
Act, relating to certain bales of goocs 
covered by two invoices, The Court be- 
fore commitment ‘split his case into two, 
covered by each of the two invoices. Tke 
respondent in the first case was acquiz- 
ted by the High Court on 9-3-1974. Tke 
trial in the second case was then taken up 
for trial. The respondent applied to tke 
High Court for quashing the “proceec- 
ings”, The High Court quashed the pro- 
ceedings in the Court of Asst. Sessions 
Judge for three reasons: 


(i) the evidence in both the cases be- 
ing similar and one case having ended in 
acquittal, further prosecution in the pre- 
sent case would amount to abuse af 
the. process of the Court; (ii) even other- 
wise, the alleged offences were com- 
mitted somewhere in 1955 and it would 
be unfair, if not unjust to put the peti- 
tioner on trial after about 10 years; ard 
(iii) the charge was not “likely to stand’, 


Held (by the Supreme Court): The 
trial in the second case had not - started. 
‘There was therefore no justification for 
taking the view that evidence in both 
the cases was similar. Moreover, it was 
not the requirement of law that if ore 
case had ended in acquittal, prosecutica 
in another case would be illegal. It could 


*(Criminal Misc. Petn. No. 1029 of 1973, 
D/- 4-12-1975 (Mad) ). 


DV/DV/B493/73/VBB. 





S. P. E, Madras v, K. V. Suncaravelu (Shinghal J.) [Prs..1-2] S. C.-1017 


not also be said that it would be illegal 
to commence the trial in a case after a ` 
period of 10 years or so. So also, it could 
not be said that the High Court’s opinion 
that the charge was not “likely to stand” 
the trial was on a point of law within 
the meaning of section 215. The High 
Court therefore lost sight of its limita- 
tion under Section 215 and quashed the 
“proceedings” for reasons which were 
extraneous to that section. Its order 
did not conform to the requirement of 
the law and could not be sustained. : 
; (Para 4) 
The judgment in the first case was 
clearly irrelevant and could not be taken 
into consideration for making the order 
in the second case. Sections 40 to 44 Evi- 
dence Act, had no application.-Crl. Misc. 
Petn. No. 1029 of 1975 D/- 4-12-1975 (Mad), 
Reversed, (Para 5) 
Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 43. 


M/s. H. S. Marwah and R, N. Sachthey 
Advocates, for Appellant; Mr. S. Govind- 
swaminadhan Sr. Advocate. (M/s. I. Sub- 
ramanium, Mrs, Veena Devi Khanna and 
K. Rajindra Chowdhary, Advocates with 
him) for Respondent. 


P. N. SHINGHAL J.:— This appeal by 
special leave is directed against the judg- 
ment of the Madras High Court dated 
December 4, 1975, quashing the “proceed- 
ings pending in S.C. No. 2 of 1970 on 
the file of the First Assistant Sessions 
Judge, Madras”. The facts giving rise 
to the appeal have been stated in the 
petition for special leave and have not 
been disputed. 


2. Respondent K, V. Sundravelu carri- 
ed on business as an exporter in Madras. 
He had a quota for the export of the 
handloom fabric known as “Bleeding 
Madras” for the period April 1, 1965 to 
March 31, 1966. It was one of the condi- 
tions of his export license that he shculd 
produce: the goods for pre-shipment ins- 
pection by officers of the Textile Com- 
mittee who had the authority to affix 
the date seals, monogram seals and the 
quality marking seals containing the 
trade mark of the All India Handloom 
Board. The seals were affixed by the 
concerned Textile Inspector after random 
inspection of the quality of the fabric. 
Such an inspection was made in July 
1965 the fabric was put in bales, and the 
bales were sealed with lead geal. It was 
found, on a fresh inspection of one of the 
bales before actual loading, that the in- 
side seals had been tampered with and 
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The ship- 


there were forged date seals. 
ment was therefore stopped and all the 
goods were examined between July 27, 
1965 and July 30, 1975 (sic), As the res- 
pondent was found to have committed 
offences under Ss, (420, 471 read with 
S. 466 of the Indian Penal Code and 
S. 132 of the Customs Act, he was charge- 
sheeted and was committed to the Court 
of Session after the necessary inquiry. 


The Court split the case into two, so 
that Sessions Case No. 34 of 1968 was 
registered for the trial of the offence 


relating to 93 bales! which were cover- 


ed by a particular invoice, and Sessions. 


Case No. 2 of 1970 was registered for the 
goods relating to 19 bales which were 
covered by a different invoice. The first 
case (S.C, No, 34 of 1968) proceeded to 
trial and ended in the conviction of the 
respondent. He was however given the 
benefit of doubt on appeal and was ac- 
quitted by the judgment of the High 
Court dated March '9, 1974. The second 
case (S.C. No. 2 of, 1970), which is the 
subject matter of the present appeal, 
was then taken up for trial by the First 
Assistant Sessions Judge, Madras. The 
respondent applied to the High Court for 
quashing the ‘ ‘proceedings”. As has been 
stated, his application was allowed by the 
High Court and the proceedings have 
been quashed by the impugned judgment. 

3. It was urged before the High Court 
that Sessions Case No. 2 of 1970 was dif- 
ferent from the earlier case (SC. No. 34 
of 1968) and should; be allowed to pro- 
ceed to trial, but the High Court thought 
it proper to go through the record which 
was received from the court of the com- 
mitting magistrate and took the view that 
the present case was ‘substantially the 
same as the other case which ended in 
acquittal.” In doing so it made a reference 
to its finding in the earlier case and held 
as follows: 


other case that 
not have been 


“I have found in ithe 
the substitution could 
subsequent to the ‘baling of the cloth 
pieces as contended jby the prosecution, 
` and acquitted the petitioner therein, The 
“same point arises in this case as it is 
found in this case also that the prosecu- 
tion has come forward with the case that 
the substitution was: subsequent to the 
baling. So, on these broad aspects, the 
evidence in both these cases being simi- 
Jar and one case having ended in ac- 
quittal, further prosecution of the peti- 
tioner in this case will amount to abuse 
of process, Even otherwise, the alleged 
offences were said to have been commit- 
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ted somewhere in 1965, namely, about 
ten years ago and it would be unfair, if 
not unjust to put the petitioner on trial 
on the charge which, in my opinion, is 
not likely to stand.” 

It is not disputed that the case was com- 
mitted to the Court of Session before 
April 1, 1974, when the Code of Criminal 
Procedure, 1973, came into force. It is 
also not in dispute that by virtue of Sec- ' 


tion 484 (2) of that Code, the pending 
trial of the respondent in the Court. 
of the Assistant Sessions Judge had to 


be disposed of in accordance with the 
provisions of the Code of Criminal Pro- 
cedure, 1898 and that the respondent’s 
application to the High Court for quash- 
ing the commitment had also to be dis- 
posed of in accordance with the provi- 
sions of S. 215 of that Code. That sec- 
tion provided as follows: 


“215. A commitment once made under 

S. 213 by a competent Magistrate or by 
a Civil or Revenue Court under S. 478, 
can be quashed by the High Court only, 
and only on a point of law.” 
So, as the case had already been com- 
mitted by the competent Magistrate, the 
commitment could be quashed only on a 
point of law, 

4. A reading of the impugned judg- 
ment shows that the High Court has 
quashed the proceedings in the Court of 
the Assistant Sessions Judge for three 
reasons, 

(i) the evidence in both the cases be~ 
ing similar and one case having. ended in 
acquittal, further prosecution in the pre- 
sent case would amount to abuse of the. 
process of the Court, 

(ii) even otherwise, the alleged offences 
were committed somewhere in 1965 and 
it would be unfair, if not unjust to put 
the petitioner on trial after about ten 
years, and 

Gii) the 
stand”. 

It will be recalled that the trial in the 
ease had not started. There was there- 
fore no justification for taking the view 
that evidence in both the cases was simi- 
lar. Moreover, it is not the requirement 
of law that if one case has ended in ac- 
quittal, prosecution in another case would 
be illegal, It cannot also be said that it 
would be illegal tocommence the trial i 
a case after a period of 10: years or so. 
So. also, it cannot be said that the High 
Court’s opinion that the charge was not 
“likely to stand” the trial, was on.a point 
of law within the meaning of S. 215 of 
the Code of Criminal Procedure. The 


charge was not “likely tof 
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High Court therefore lost sight of is 
limitation under S. 215 of the Code >f 
Criminal Procedure, and -quashed tke 
“proceedings” for reasons which weze 
extraneous to that section. Its. order 
does not conform to the requirement of 
the law and cannot be sustained. 


5. The High Court has in fact taken 
. its earlier judgment in Sessions Case 
No. 34 of 1968, which ended in acquii- 
tal, into consideration in the preseat 
case, and has reached the conclusion that 
‘the present appeal is “not likely to stand.’ 
Here again, the High Court lost sight of 
‘the provisions of Ss. 40 to 44 of the Evi- 
-dence Act which state the circumstances 
in which previous judgments are rek- 
vant in civil and criminal cases. Thus 
S. 40 states the circumstances in which 
previous judgment may be relevant to 
bar a second suit or trial, and has x20 
application to the present case for the 
obvious reason that no judgment, ord=r 
or decree is said to be in existence in this 


case which could in law be said to pre- - 


vent the Sessions Court from holding 
the trial. Section 41 deals with the rel- 
vancy .of certain judgments in probace, 
‘matrimonial, admiralty or insolven> 
jurisdiction and is equally inapplicab_e. 
‘Section 42 deals with the. relevancy ard 
‘effect of judgments, orders or decrees 
other than those mentioned in S. 41 in 
‘so far as they relate to matters of a pus- 
lic nature, and is again inapplicable to 
the present case, Then comes S, 43 which 
clearly states that judgments, orders or 
decrees, other than those mentioned in 
Sections 40, 41 and 42, are irrelevant, 
unless the existence of such judgment, 
order or decree is a fact in issue, or is 
relevant under some other provisions of 
‘the Act. As it has not been shown that 
the judgment in Sessions Case No. 34 of 
1968 could be said to be relevant under 
ithe other provisions of the Evidence Act, 
jit was clearly “irrelevant” and could not 
have been taken into consideration by the 
High ‘Court for the purpose of making 
the impugned order. The remaining S. 24 
‘deals with-fraud or collusion in obtaia- 
ing a judgment, or .incompetency of a 
court which delivered it, and can possib- 
ly have no application in the present 
case. It would thus appear that the High 
-{Court not only lost sight of the above 
facts, but also ignored the provisions of 
section 215 of the Code of Criminal pro- 
cedure and thus committed an error of 
law in basing the impugned judgment en 
a judgment which was clearly. irrelevant. 


Harishankar v. Girdhari 
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6. It has been pointed out to us, and 
has not been controverted, that Sessions 
Case. No, 2 of 1970 concerned the trial of 
the respondent in respect of 19 bales 
which formed the subject-matter of sepa- 
Tate invoices and of which the goods were 
inspected on different dates. It has also 
not been controverted that one Chakra- 
varty inspected three of those bales, and 
found them to be substandard goods. 
They were not the subject-matter of the 
respondent’s criminal trial in Sessions 
Case No. 34 of 1968. Moreover the trial 
court had not recorded any evidence in 
the case, and it was premature for. the 
High Court to reach the conclusion that 
the charge was “not likely to stand” 
against the respondent. 


7. In these circumstances we have no 
hesitation in allowing the appeal and in 
setting aside the impugned judgmert of 
the High Court. We order accordingly, 
and in doing so we make it quite clear 
that the High Court’s judgment in Ses- 
sions Case No, 34 of 1968, or any obser- 
vation therein, should not be taken into 
‘consideration in deciding Sessions Zase 
No. 2 of 1970 which must stand or fall 
on its own merits. 

i ‘Appeal allowed. 


. AIR 1978 SUPREME COURT 1019 
=1978 CRI. L. J. 778 
V. R. KRISHNA IYER J, (in Chambers) 

Harishankar Rastogi, Petitioner v. 
Girdhari Sharma and another, Respon- 
dents. 

Criminal Mise. Petn. No. 506 of 1978, 
in Transfer Petn. (Cri) No. 4 of 1978 D/- 
13-3-1978. 

Advocates Act (25 of 1961), S. 2 — 
Party to criminal proceeding seeking 
permission of Court to be represente] by 
a private person who is not an advecate 
within S. 2 (a) — Discretion of Court to 
grant permission — Matters to be consi- 
dered. (Criminal P. C. (1974), S. 2 iq)). 


It is open to a person, who is party. to 
a proceeding, to get himself represented 
by a non-advocate in a particular instance 
or case. (Para 2) 

A pleader, by definition, includes 
any person other than one authorised 
by law to practise in a court if he is 
appointed with the permission of the 
Court, to act in a particular proceeding. 
The Supreme Court’s power may well 


DV/DV/B501/78/KSB 
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be exercised in regulating audience before 
it -in tune with the | spirit of S. 2 (q) of 
‘the Criminal Procedure Code, (Para 2) 
‘A private person, who is not an advo- 
cate, has no right to! barge into court and 
claim to argue for a party. He must get 
the prior permission of the Court, for 
which the motion must come from the 
party himself. It is open to the Court to 
grant -or withhold permission in its dis- 
cretion. In fact the court may, even after 
grant: of permission, | withdraw it half- 
> way through if the representative proves 
. himself reprehensible. The antecedents, 
. the relationship, thej reasons for requisi- 
tioning the services of the private person 
and a variety of jother circumstances 
must be gathered before grant or refusal 
of permission. (Para 4) 
Anno: AIR Manual 3rd Edn. Advocates 
Act, S. 32, NL: 
Petitioner-in-person; Mr. R. K. Jain, 
Advocate (Amicus oran for Respon= 
dents. 


V. R. KRISHNA 
petitioner appears in person and seeks 
permission to be represented by another 
person, who is not|an advocate, falling 
within the definition in section 2 (a) of 
the Advocates. Act, |1961. On an earlier 
occasion Sri R. K. Jain, Advocate of this 
court was requested to act as amicus 
curiae since the petitioner represented 
that he could not engage counsel. How- 
ever, Sri Jain, for reasons which we need 
not go into here, has been discharged 
from the brief at his request. The short 
question that I have to decide here is 
whether a person who is not an advocate 
by profession, can be permitted to plead 
on behalf of the petitioner? 

2. Advocates are entitled, as of right, 
to practise in this Court (Section 30 (i) 
of the Advocates Act. 1961). But, this pri- 
vilege cannot be claimed, as of right, by 
‘any one else, While it is true that Art. 19 
of the Constitution guarantees the free- 
dom to practise any profession, it is “open 
to the State to make a law imposing, in 
| the interest of the general public, reason- 
` able restrictions on | the. exercise of the 
right. .The Advocates Act, by. Section 29, 
provides for such a reasonable restric- 
tion, namely, that the only class of per- 
sons entitled to practise the profession of 
law shall be advocates. Even so, is it not 
open to a party who is unable for some 
reason or other to present his case ade- 
quately to seek the help of another per- 
son’ in this behali? | To negative such a 
plea may be to deny justice altogether 
in certain cases, especially in a land of 
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illiteracy and indigence and judicial pro- 
cesses of a sophisticated nature. That is 
precisely why legislative policy has 
taken care to provide for such contingen- 
cies. Sections 302, 303 and 304 of the 
Criminal Procedure Code are indicative 
of the policy of the legislature. I do not 
think that in this Court we should totally 
shut out representation by any person 
other than the party himselfin situations. 
where an advocate is not appearing for 
the: party. A comprehensive programme 
of free legal services is in a sense a 
serious obligation of the 
rule of law were to receive vitality ‘in 
its observance. Until then parties may 
appear through advocates, and where 
they are not represented by one such, 
through some: chosen friend. Such other 
person cannot practise the profession of 
habitually representing parties in court. 
If a non-advocate specialises in practising 
in court, professionally he will be violat- 
ing the'text of the interdict in the Advo- 
cates Act. I cannot ‘allow him to do so. 
Nevertheless, it is open to a person, who 
is party to a proceeding, to get himself 
represented by a non-advocate in a parti- 
cular instance- or case, Practising. a pro-) ` 
fession means something very different 
from. representing some friend or rela= 
tion on one occasion or. in one. case or 
On a few oc¢asions or in a few cases. In 
the present instance, permission is sought 
for representation through a non-advo- 
cate. It. is absolutely -clear that anyone 
who is not an.advocate, cannot, as of 
right, force himself into this court and 
claim to plead for another. Permission 
may, however, be granted by this court 
taking the justice of the situation and 
several: other factors into consideration 
for such non-professional representation, 
This approach accords with the policy of 
the Criminal Procedure Code (I am con- 
cerned with a criminal proceeding here) 
as-spelt out in Section 2 (q). A pleader 
by definition, includes any person other 
than “one authorised by law to -practise 
in a court if he is appointed’ with the 
permission of the court, to act. in a parti- 
cular proceeding.. This court’s power 
may well .be exercised in regulating 
audience before it in tune with the spirit 
of section .2 (q) of the Code. 


3. .The petitioner has put in a written 
representation citing a number of deci- 
sions to. justify his stand that private 
persons may be permitted by the court 
to appear, act and plead. He has cited a- 
number of decisions in support of his 
position, Apparently,- some legal hand 
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has lent him help. I thought it fit to give 
notice to the Supreme Court Bar Associa- 
tion and Sri Nain has represented 
Bar Association before me and assisted 
me with his brief but telling submissions. 
His experience as a senior member ofthe 
Bar and as a one-time judge of a High 
Court is an additional factor of assistance, 
Sri, Nain persuasively stated that while 
a private person who is not an advocate 
by profession cannot, as of right, walk in 
and claim to argue before this court, he 
may, in a particular case, be specially 
- permitted by the court in exercise of its 
wise discretion. The wisdom of the 
discretion, in Ais submission, must be 
guided by a plurality of considerations. 
If the man who seeks to represent hae 
poor antecedents or irresponsible beha- 
viour or dubious character, the court may 
receive counter-productive service from 
him. Justice may fail if a knave were tc 
represent a party. Judges may suffer ië 
quarrelsome, ill-informed or blackguard- 
ly or blockheadly private representatives 
fling arguments at the Court. Likewise 
the party himself may suffer if his pri- 
vate representative deceives him or des~ 
‘troys his case by mendacious or meaning- 
‘less submissions’ and with no responsi- 
bility or respect for the Court. Other 
situations, settings and disqualifications 
may be conceived of where grant of per- 
mission for a private person to represen 
another may be obstructive, even des- 
tructive of justice. Indeed, the Bar is an 
extension of the system of justice; an ad- 
vocate is an officer of Court. He is master 
of an expertise but more than that ac- 
countable to the Court and governed br 
a high ethic. The success of the judicial 
process often depends on the services oi 
the legal profession. 


4. Having regard to this conspectus of 
considerations I hold that a private per- 
son. who is not an advocate, has no righz 
to barge into Court and claim to argue 
for a party: He must get the prior per- 
mission of the Court, for which the -mo- 
tion must come from the party himself 
It is open to the Court to grant: or with- 
hold permission in its discretion.. In fact, 
the Court may, even after grant of per- 
mission, withdraw it half-way through if 
the representative proves himself repre- 
hensible. The antecedents, the relation- 
ship, the reasons for requisitioning the 
services of the ‘ private person and a 
variety of other circumstances must bz 
gathered before grant or refusal of per- 
mission. In the present case J hava 
oticed the petitioner and his friend wh > 
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is to represent him, come together with 
mutual confidence. The party somehow ` 
has not shown sufficient confidence in 
advocates he has come by. This bodes ill 
for him. I should have suspected the‘ 
association of the private person as 
having sinister implications of exploi- 
tation of a guideless party but suspicion 
by itself should not be the basis of a 
conclusion. Therefore, I think it right to` 
give the party, who appears to be un- 
able to represent his own case, an oppor~ 
tunity to present his grievance through 
his friend. That friend, judging by ‘the 
mote prepared and put in, seems to be 
familiar with law, although quacks can 
prove fatal friends. I grant the petitioner 
permission to be represented by a pri- 
vate person as- prayed for, with the con- 
dition that if this latter proves unwor- 
thy, the permission will be withdrawn. 
Permission granted. 
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S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ, 

Komma Neelakantha Reddy and others, 
Appellants v. The State of Andhra Pra- 
desh, Respondent. 

Criminal Appeal No, 224 of 1973. 
D/- 16-2-1978. 


(A) Penal Code (45 of 1860), Ss. 149 ` 
and 141 — Unlawful assembly — In pro- 
secution of common object — Criminal 
liability of members of the assembly. 


It is true that under the explanation to 
S. 141 an assembly which was not un- 
lawful when it assembled may subse- 
quently become . an unlawful assembly 
and that an offence will fall within the 
purview of S. 149 even if members of 
the assembly knew that it was “likely to 
be committed” in prosecution of their 
common object or if .the offence was 
such as the members of that assembly 


knew to be likely to be committed in ~~ 


prosecution of that object. 
instant case’ there was 
statements of the 


But in the” 
nothing in the 
policemen who wit- 
nessed the incident to prove that this 
was so. It was clear from their state- 
ments. that the party of the accused 


*(Criminal Appeal No., 561 of 1971, 
D/- 3-8-1973 (Andh Pra)). 
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went up to the terrace of the house sud- 
denly. It was also' quite clear that the 
party of the accused did not go to tke 
terrace of their own accord for commit- 
ting any offence. They went there on tke 
aggressive call. It is true that four ac- 
cused persons who were armed with 
guns fired their guns sometime thereafter 


at the party of the deceased on the. ter- 


race of another which was at some dist- ’ 


ance but there was nothing in the testi- 
mony of the police witnesses to show 
that they did so in pursuance of the 
common object of the other persons who 
were on the terrace at that time or that 
the other accused; exhorted those who 
fired the guns or|knew that the guns 
would be fired. Section 149 would not 
therefore fasten criminal liability on the 
other accused. (Paras 9, 1%) 

Anno: AIR Comm., Penal Code, S. 141, 
N. 1, 5; S. 149, N.'4, 6, 8. 

(B) Penal Code '(45 of 1860), Ss. 151 
and 149 — “Lawfully commanded to 
disperse” — Policemen who witnessed 
the incident merely warned the two fac- 
tions who were pelting stones — No 
command of dispersal given by them — 
S. 151 cannot be invoked to convict the 
accused with the aid of S. 149. Cri. A. 
No. 561 of 1971. D/+ 3-8-1973 (Andh Pra), 
Reversed. | 

Section 151 will: be attracted only if 
there was evidence to show that the 
assembly had been ;“Jawfully commanded 
to disperse”. But: in the instant case 
there is nothing in! the statements of the 
police witnesses who witnessed the inci- 
dent to show that !they gave any such 
command. They have merely stated that 
they warned the two factions who were 
pelting stones, and.none of them had 
stated that any command for dispersal 
was given by any of them. Section 151, 
therefore, cannot bé invoked for the pur- 
pose of convicting the other accused with 
the aid of S. 149. Crl. A. No. 561 of 1971, 
D/- 3-8-1973 (Andh Pra), Reversed. 

i (Para 10) 

Anno: AIR Comm., Penal Code, S. 151, 

N. 5. +a 


Mr. P. Basi Reddy, Sr. Advocate (Mr. 
A. V. V. Nair, Advocate with him), for 
Appellants; Mr. P.'Parmeswara Rao, Sr. 
Advocate, (Mr. T. V. Narasimhachari, Ad- 
vocate with him). for Respondent. 

P. N. SHINGHAL, J.: — This appeal 
by the accused is directed against the 
judgment of the High Court of Andhra 
Pradesh dated Aug. 3, 1973, by which 
their acquittal has‘ been set aside and 
they have been convicted and sentenced 
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for the commission of various offences. 
Both the Courts have referred to the ac~ 
cused and the prosecution witnesses with 
reference to their serial numbers, and as 
arguments before us have also been ad- 
vanced with reference to those numbers, 
it will be convenient to adhere to that 
method of describing them. 


2. The incident which has given rise 
to this appeal relates to village Kasa- 
nur, within the jurisdiction of Simhadri- 
puram police station in Pulivendla taluk 
ef Cuddapah District. It is alleged that 
there was long standing enmity between 
the group of the accused led by A-1, and 
the group of the prosecution witnesses 
led by Harishchandra Reddy. The High 
Court has mentioned the cause of the 
enmity and the disputes which preceded 
the present incident. It is alleged that on 
the morning of Jan. 11, 1970, deceased 
Ramkrishna Reddy and P. W. 16 went to 
Simhadripuram to make some purchases 
and-were beaten up by A-6 and A-21. 
They returned to Kasanur some time 
thereafter. At about 4 pm. while 
P. Ws. 6, 7, 8, 9, 10, 11, 12 and 13 were 
standing at the house of Subbi Reddy, 
the deceased went there and reported 
that incident. P. W. 5 also came running 
there and intimated that he had been 
chased by the members of the other party 
who were armed with spears and guns. 
All of them then went up the terrace 
of the house of Subbi Reddy and chal- 
lenged the other party (i.e. the party of 
the accused) toa fight. The accused 
came to the terrace of the house of one 
Somi Reddy which was at some distance 
from the house of Subbi Reddy. A-2, A-4 
A-6 and A-9 were armed with guns and 
the other accused were armed with 
spears. Both sides indulged in throwing 
stones at each other, It so happened that 
in those days a police party had been 
stationed in the village because of the 
strained relations between the two fac- 
tions. P. Ws. 1, 2 and 3 were members 
of the police party. They had received 
intimation from P. W. 21, who was the 
village Munsif, about the likelihood of a 
breach of the piece and dispatched re- 
port Ex. P-1 to police station Simhadri- 
puram for obtaining reinforcement. In 
the meantime, the three policemen 
reached the place of the incident and 
found the two parties on the terraces of 
the two houses. The policemen warned 
both the sides, but to no effect and it is 
said that they saw the two factions hurl- 
ing stones at each other. It is further 


alleged that A-2, A-4, A-6 and A-9, who 
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were armed with guns, fired at the party 
of Harishchandra Reddy on the terrace 


of Subbi Reddy. Ramkrishna Reddy re- - 


ceived gun shot injuries and died. Seve- 
ral other persons belonging to his party 
received gun shot injuries. The police- 
men tried to apprehend the accused, but 
they ran away. The party of the deceas- 
ed was asked to make a report but as 
they were not willing to do so, report 
Ex. P-2 was drawn up by P. Ws. 1 and 2 
and was sent to the police station. A case 
was registered and investigation was 
commenced by P. W. 30. The dead body 
of Ramkrishna Reddy was sent for post- 
mortem examination, and so also the in- 
jured persons, The case was ultimately 
tried by Additional Sessions Judge, Cud- 
dapah, who did not find it possible tc 
place reliance on the evidence of the 
_ prosecution witnesses and acquitted the 
accused by his judgment dated April 21. 
1971. An appeal was filed against the 
acquittal. Appellants A-1 and A-2 diec 


thereafter. As has been stated, the Higk. 


Court has set aside that judgment ir 
respect of the acquittal of A-3 to A-9, 
A-11, A-12, A-13 and A-19, but has con- 
firmed the acquittal of the remaining 
accused, This is how those who have 
been convicted have come up in appeal 
to this Court. 


3. As has been stated, P. Ws. 1 to = 
are the policemen. The first two of ther: 
were responsible for the lodging of the 
first information report Ex, P-2 withir 
an hour of the imcident. P. W. 1 was-é 
constable belonging to the police statior 
and was familiar with the names of the 
accused, P. W. 2 was the ‘naik’ of the 
armed police ard P. W. 3 belonged to his 
force. The High Court has relied heavily 
on the testimony of these witnesses and 
the question is whether it has committed 
any error of lew in doing so. or has 
misread the evidence in any respect. 


4. It has been strenuously argued by 
Mr. Basi Reddy on behalf of the appel- 
lants that policemen arrived at the place 
of the incident after everything was 
over and have falsely claimed that they 
witnessed the incident, In support of his 
argument counsel has placed consider- 
able reliance on the statements of these 
witnesses in the departmental inquiry 
against them for dereliction of duty, and 
has also urged that these witnesses could 
not possibly have been familiar with the 
names of the accused. 

5. We have examined both these 
arguments. The High Court has taken 
note of the fact that P. W. 1 was a local 
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constable who was stationed in village 
Kasanur not only for the occasion which 
led to the present incident, but also on 
earlier occasions including service of 
summonses. He had therefore oppor- 
tunities of knowing the accused by mame, 
and it cannot be said that the High Court 
misread the evidence in taking that view. 
The High Court has also examined the 
earlier statements of the witnesses in the 
departmental inquiry and has taken the 
view that those statements were given 
for the purpose of avoiding an adverse 
finding in the inquiry. It has also given 
adequate reasons for holding that they 
were present at the time of the incident 
and were reliable witnesses. One “tell- 
tale” fact which has been taken into 
consideration in this respect is the injury 
which was received by P. W, 3 when 
both sides were throwing stones at each 
other. P. W. 17, who was the medical 
cfficer, attached to the Government hos- 
pital at Pulivendla, examined the injury. 
and the High Court was justified in 
taking the view that it was inflicted at 
the time of the incident. So when there 
was satisfactory evidence to prove the 
presence of P. W. 3 at the time of the 
incident, it was only natural that 
E. W. 2, who was his ‘naik’, should also 
have been present there, As P. W. 1 was 
familiar with the area and was a mem- 
ber of the police party, the High Court 
tightly took the view that all three of 
them were present at the time of the 
incident and witnessed it. The High 
Court has made a reference to the other 
evidence bearing on its finding to that 
effect, and we find no reason to disagree 
with its view that the policemen witnes- 
sed the incident and were reliable in 
what they have stated. A-2, A-4, A-6 
and A-9 fired their guns resulting in the 
death of Ramkrishna Reddy and the 
injuries on several prosecution witnesses. 
Of these A-2 has died, and no other 
argument worth the name has been 
made for interfering with the order of 
their conviction and the sentences im- 
posed on them by the High Court, Their 
conviction and the sentences are there- 
fore upheld, 


6. The question however remains whe- 
ther the other appellants have rightly 
been convicted of offences under Ss, 302, 
326 and 324 with the aid of S. 149, LP.C. 
The High Court has made a reference to 
S. 151, LP.C. and has taken the view 
that they were members of an unlawful 
assembly as they continued in it after it 
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“had been lawfully commanded -by the 
policemen to disperse. 


7. Section 149, |I. P.C. provides that 
it an offence is committed by any mem- 
ber of an unlawful assembly in prose- 
cution of the common object of that 
assembly, or such |as the members of 
that assembly knew to be likely to be 
committed in prosecution of that object, 
every person who. at the time of the 
committing of that offence, is a member 
of the same assembly y, is guilty of that 
offence. “Unlawful assembly” has been 
defined in S. 141,! I. P. C., while S. 142 
states who can be said to be its member. 
An unlawful assembly is thus an assem- 
bly of five or more persons if the com- 
mon object of the persons composing it 
is of the nature specified in items first 
to fifth of the section. It cannot be urged, 
- for purposes of this case, that any item 
other than that part of the third item 
which relates to ‘‘other offence” could 
possibly be attracted to the present case. 
`~ It has therefore to; be examined whether 
it has been established by the prosecution 
that the common jodject of the accused 
was to commit any: offence. 





8. We have gone through the evid- 
ence of P.Ws. 1, 2 and 3 on which reliance 
has been placed by the High Court, It 
will be recalled that P. W. 1 was familar 
with the factions jin the village. The 
relevant part of his testimony is that he 
found about 30 persons of the party of 
A-1 on the terrace of Reddygari Rami- 
reddy’s house, that A-2, A-4, A-6 and 
-A-9 were in that party and were armed 
with guns while the others were armed 
with spears. The fact that those four ac- 
cused who fired their guns has been 
stated in the first information report but 
it does not mention that the other ac- 
cused were armed ‘with spears. The wit- 
_hess has further stated that the party of 
Harishchandra Reddy was on the terrace 
of the house of Subbi Reddy and that 
both the parties were pelting stones at 
each other. He claims that the policemen 
warned both the parties, and when they 
moved to the. hoùse of Bay apureddy, 
A-2, A-4.’ A-6 and! A-9 shot guns in the 
direction of Subbi Reddy's house. Now 
apart from the fact that there is no men- 
tion in the first information’ report that 
the other accused were armed with 
spears, we find that no spear injury was 
found on the members of the other 
party. In fact the ‘accused could possibly 
have no advantage! in arming themselves 
with spears as they were at such ‘consi- 
derable distance from the other party. 
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that even their stones did not hit anyone 
in that gathernig. P. W. 1 has signed the 
first information report (Ex. P-2) and it 
shows that the party of the accused went 
upto the terrace “suddenly”, Thus after 
examining the entire statement of 
P. W. 1 we find that it is not possible to 
reach the conclusion that the other ac- 
cused were armed with spears, or that 
they went up the terrace with the com- 
mon object of committing any offence. 
P. W. 2 was the ‘naik’ of the Armed 
Reserve Police Force, while P. W. 3 was 
a constable. We have gone through their 
statements also and the same is the posi~ 
tion in regard to them. 


‘9, The High Court has not found it 
possible to place reliance on the version 
of the other prosecution witnesses that 
all the 25 accused named by them parti- 
cipated in the crime. Reasons for that 
view have been mentioned in the judg- 
ment. Those witnesses were members of 


-the opposite faction, and their testimony 


has to be examined carefully. The state- 
ments of those witnesses are quite simi~ 
lar, and it will be sufficient to refer to 
the statement of P. W. 4 who has depos- 
ed about the strained relations leading 
upto the last incident and has given all 
the details about it. He has stated that 
while they were sitting in the verandah 
of the house of Subbi Reddy at about 
4 p.m. on the day of the incident, the 
deceased came and told them that he and 
Anjaneyulureddi were beaten by A-6 
and others in Simhadripuram and that 
P. W. 5 also came runming and stated 
that he was chased by the people of the 
party of A-1. The witness has further 
stated that all of them then went up the 
terrace of Subbi Reddy’s house and that 
he and Rangareddigari Viswanathareddy 
“called the people of the party of A-1” 
after going to the top of the house and 
the accused also come to the terrace of 
the house of Reddigari Ramireddy and 
Somireddy. P. W. 5 has stated that “then 
P. W. 4 and Rangareddigari Viswanatha 
Reddy went a little forward to the ter~ 
race of Rachamalla Krishna Reddy and 
cried out whoever was prepared to fight 
should (could) come” and “then all the 
accused herein and Lakshmi Reddy and 
Narasimha Reddy who are now dead 
went upto the terrace of Reddigari Rami- 
reddi.” It is therefore quite clear that 
the party of the accused did not go to 
their terrace of their own accord for 
committing any offence. It is true that 
A-2, A-4, A-6 and A-9 were armed with 
guns and fired them some time there- 
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after, buf there is nothing in the test-~ 
mony of P, Ws. 1, 2 and 3 ta show that 
they did so in pursuance of the commcn 
object of the other persons who were cn 
the terrace at that time, We are mind~ 
ful of the fact that under the explanatim 
to S, 141, L P, Cù an assembly which was 
not unlawful when it assembled mey. 
subsequently become an unlawful assens- 
bly, but there is nothing ïn the testimory 
of the three. police witnesses to show th:t 
this was so in the present case or that the 
other accused exhorted those who fired 
the guns or knew that the guns would be 
fired. An offence. will no doubt fall witk- 
in the purview of S, 149, I, P.C, even if 
members of the assembly knew that it 
was “likely to be committed” in prose- 
cution of their common object or if the 
cffence was such as the members of thet 
assembly knew to be likely to be cont- 
mitted in prosecution of that object 
There is however nothing in the stats- 
ments of the three police witnesses zo 
prove that this was so. Section 149, 
I. P. C. will not therefore fasten crimix 
nal liability on the other accused, 


10. As has been stated the High 
Court has invoked S. 151, LP.C. fer 
convicting the other accused under 


S. 149, I. P.C. and has made a reference 
to the warning which was given by the 
policemen at the time of the incidert. 
Section 151 will however be attracted 
only if there was evidence to show thet 
the assembly had been “lawfully com~ 
manded to disperse.” But there is nothirg 
in the statemants of the three police 
witnesses to show that they gave ary 
such command, They have merely stated 
that they warned the two factions who 
were pelting stones, and none of then 
has stated that any command for dispe-~ 
sal was given by any of them, The 
High Court therefore erred in invoking 
S. 151, I. P.C. for the purpose of cor~ 
victing the other accused with the ad 
of S, 149, I, P.C, 


11.. It would thus appear that there is 
no reliable evidence to prove that tke 
accused assembled at the terrace f 
Reddigari Ramireddy’s house for the 
purpose of committing any offence. Cn 
the other hand, it has been established 
from the statements of P. Ws, 4 and 5 
that they went there on their aggressive 
call, There is also no evidence to show 


‘that the other members of the assembiy, 


knew that those who.were armed wich 

guns were likely to use them or that 

they exhorted or encouraged the firing. 

The version regarding their being armed 
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with spears cannot be accepted as it has: 
not been mentioned in the first informa- 
tion report. Moreover, as has been point- 
ed out, spears could not possibly have 
been used because of the intervening 
distance and it is a fact that no injury 
was inflicted on anyone with those wea~ 
pons, The distance which separated the 
two parties was so considerable that 
even stones did not hit anyone, We are 
therefore unable to uphold the. convic- 
tion of the other accused with the aid of 
S. 149, I. P.C. and they deserve to be 
acquitted, 


12. In the result the appeal fails in 
so far as the. conviction and sentences of 
appellants A-4, A-6 and A-9 are concern- 
ed, but it is allowed in respect of the 
other eight appellants and they are ac- 
quitted of the offences of which they 
have been convicted and sentenced by 
the High Court. They are in jail and 
shall be released forthwith, 

Appeal partly allowed, 
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(A) Constitution of India, Art. 20 (3)— 
Criminal P. C. (1974), S. 161 (2) — Rela- 
tive scope of Art. 20 (3) and S. 161 (2)— 
Police interrogation — Accused’s right to 
silence — Extent of. 


Section 161 of the Criminal P. C. en- 
ables the police to examine the accused 
during investigation, The prohibitive 
sweep of Art. 20 (3) of the Constitution 
goes back to the stage of police 
interrogation—not commencing in court 
only. Both the provisions substantially 
cover the same area, so far as police 
investigations are concerned. The ban on 
self-accusation and the right to silence, 
while one investigation or trial is under 
way, goes beyond that case and protects 
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the accused in regard to other offences 
pending or imminent, which may deter 
him from voluntary disclosure of crimi- 
natory matter. The phrase ‘compelled 
testimony’ must be read as evidence 
procured not merely by physical threats 
or violence but |by psychic torture. 
atmospheric pressure, environmental 
coercion, tiring interrogative prolixity, 
overbearing and _ |intimidatory methods 
and the like — not |legal penalty for vio- 
lation, So, the legal perils following 
upon refusal to answer, or answer truth- 
fully, cannot be regarded as compulsion 
within the meaning of Art. 20 (3). The 
prospect of prosecution may lead to 
legal tension in thej exercise of a consti- 
tutional right, but then, a stance of 
silence is running a calculated risk. On 
the other hand, if there is any mode of 
pressure, subtle or crude, mental or 
physical, direct or! indirect, but suffi- 
ciently substantial, applied by the police- 
man for obtaining information from an 
accused strongly suggestive of guik, it 
becomes ‘compelled’ testimony’, violative 
of Art. 20 (3). (Para 53) 


l 

A Police Offcer is clearly a person in 
authority. Insistence on answering is a 
form of pressure especially in the atmos- 
phere of the police|station unless certain 
safeguards erasing duress are edhered to. 
Frequent threats of prosecution if there 
is failure to answer may take on the 
complexion of undue pressure violating 
Art. 20 (3). Legal penalty may by itself 
not amount to duress but the manner of 
mentioning it to the victim of interroga- 
tion may introduce lan element of tension 
and tone of command perilously hovering 
near compulsion. (Para 54) 


Self-incrimination! or tendency to ex- 
pose one-self to a criminal charge is less 
than ‘relevant’ and more than ‘confes- 
sional’. Irrelevance jis impermissible but 
relevance is licit : but when relevant 
questions are loaded with guilty infer- 
ence in the event iof an answser being 
supplied, the tendency to incriminate 
springs into existence. The accused per~ 
son cannot be forced to answer ques- 
tions merely because the answers there- 
to are not implicative when viewed in 
isolation amd confined to that particular 
case. He is entitled to keep his mouth 
shut if the answer i sought has a reason< 
able prospect of exposing him to guilt 
in some other accusation actual or im- 
minent, even though the investigation 
under way is mot with reference to that, 
However, fanciful , claims, unreasonable 
apprehensions and vague possibilities 
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cannot be the hiding ground for an ac~ 
cused person, He is bound to answer 
where there is no clear tendency to cri- 
minate. (Para 55) 

Anno: (1) AIR Comm., Constn. of 
India (2nd Edn.), Art. 20, N. 5; (2) AIR 
ae Criminal P. C. (7th Edn.), S. 161, 

. 9. 

(B) Penal Code (45 of 1860), S. 179 — 
Scope of — Ingredients of Section — 
Mens rea — Value of, 


Chapter X of the Penal Code is design- 
ed to penalise disobedience of public 
servants exercising lawful authority. 
Section 179 is one of the provisions to 
enforce compliance when a public ser- 
vant legally demands truthful answers 
but is met with blank refusal or plain 
mendacity. The imgredients of S, 179 are 
(a) the demanding authority must be a 
public servant; a police officer is obvious~ 
ly one, (b) the demand must be to state 
the truth on a subject in the exercise of 
legal powers; and, indubitably, an inves- 
tigating officer enjoys such powers under 
the Cr. P. C. (Paras 11, 12) 


Section 179, I.P.C. has a component 
of mens rea and where there is no wilful 
refusal but only unwitting omission or 
innocent warding off, the offence is mot 
made out. When there is reasonable 
doubt indicated by the accused’s expla- 
nation he is entitled to its benefit and 
cannot be forced to substantiate his 
ground lest, by this process, he is con- 
strained to surrender the very privilege 
for which he is fighting, (Para 56) 


Anno: AIR Comm., Penal Code (2nd 


. Edn.), S. 179, N. 1. 


(C) Constitution of India. Arts. 22 (1) 
and 20 (3)— Scope of Art.22 (1) — Cus- 
todial interrogation — Accused, if has a 
right to consult his lawyer. (Criminal 
P. C. (1974), S. 161 (2)). 


The spirit of Art. 22 (1) is that it is 
fundamental to the rule of law that the 
services of a lawyer shall be available 
for consultation to any accused person 
under circumstances of near-custodial 
interrogation. Moreover, the observance 
of the right against self-incrimination is 
best promoted by conceding to the ac- 
cused the right to consult a legal practi- 
tioner of his choice. Lawyer’s presence 
is a constitutional claim in some circum- 
stances in our country also, and, in the 
context of Art. 20 (3), is an assurance of 
awareness and observance of the right 
to silence. Article 20 (3), and Art, 22 (1) 
may, in a way, be telescoped by making 
it prudent for the Police to permit the 
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Advocate of the accused, if there be one, 
to be present at the time he is examined. 
Over-reaching Art. 20 (3) and S. 161 (2) 
will be obviated by this requirement. If 
an accused person expresses. the wish to 
have his lawyer by his side when his 
examination goes on, this facility shall 
not be denied, without being exposed ta 
the serious reproof that involuntary 
self-crimination secured in secrecy and 
by coercing the will, was the project. 

: (Paras 58, 59) 

Anno: (1) AIR Comm. Constitution of 
India (2nd Edn.), Art, 22, N. 3; Art. 20, 
N. 1; (2) AIR Comm., Criminal P, C. (7th 
Edn.), S. 161, N. 1, 

(D) Criminal P. C. (2 of 1974), S. 160 
(1)— Act of directing a woman to appeat 
in police station — Violative of S. 160(1). 

` (Paras 17, 68) 

Anno: AIR Comm., Criminal P, C. (7th 

Edn.), S. 160, N. 15. 


(E) Constitution of India, ‘Art. 132 — 
Practice and procedure — Quashing of 
prosecution under S. 179, I.P.C. in the 
ends of justice. (1978) 45 Cut LT 253, 
Reversed. 

When a woman is commanded into = 
police station, violating the command-~ 
ment of S. 160 of the Code, when a heavy 
load of questions is handed in, some 
permissible, some not, where the area oz 
constitutional production against self- 
crimination is blurred in some aspects. 
when in the court, counsel for the ac~ 
cused unreservedly. undertakes ta 
answer in the light of the law, when the 
object of the prosecution is to compe- 
contrite compliance with S. 161, Cr, P.G 
abandoning all contumacy and this is 
achieved by the undertaking, when the 
pragmatic issues involved are so complex 
that effective barricades against police 
pressure to secure self-incrimination 
need more steps, it must be held tha: 
quashing the prosecution secures the 
ends of justice, (1978) 45 Cut LT 253, 
Reversed. (Para 723 

Anno: AIR Comm., Constitution of 
India (2nd Edn.), Art, 132, N. 20. 

(£) Evidence Act (1 of 1872), S. 26 — 
Scope of, : 

Under the Indian Evidence Act, tha 
Miranda ((1966) 384 US 436) exclusionary 
rule that custodial interrogations ar3 
inherently coercive finds expression in 
(S. 26), although the Indian provision 
confines ft to confession which is a nar~ 
rower concept than self-crimination, 

(Para 20) 

Anno: AIR Manual (3rd Edn.), Ev. 

‘Act, S, 26, N. 1, 
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(G) Criminal P. C. (2 of 1974), S. 161 
— Scope of — Expression “any person” 
— Meaning — Marginal note — Rule of 
construction. (Words and Phrases—Inter- 
pretation of Statutes), 


The scope of S, 161 does include actual 
accused and suspects. The expression 
“any person” in S. 161, Cr. P. C. would 
include persons then or ultimately ac- 
cused, Any person supposed to be ac- 
quainted with the facts and circum- 
stances of the case. includes an accused 
person who fills that role because the 
police suppose him to have committed 
the crime and must, therefore, be fami- 
liar with the facts, The supposition may 
later prove a fiction bat that does not 
repel the section, Nor does the marginal 
note ‘examination of witnesses by police’ 
clinch the matter. A marginal note clears 
ambiguity but does not control meaning. 
Moreover, the suppgositious accused 
figures functionally as a witness. ‘To be 
a witness’, from a functional angle, is to 
impart knowledge in respect of a rele- 
vant fact, and that is precisely the pur- 
pose of questioning the accused under 
S, 161, Cr. P. C. (Paras 32, 33) 


Anno: AIR Comm., Criminal P, C. (7th 
Edn.), S. 161, N. 8, 


(H) Constitution of India, Art. 20 — 
Incriminatory and compelled testimony 
— What is, (Criminal P. C. (1974), 
S. 161). 


Answers that would, in themselves, 
support a conviction are confessions but 
answers which have a reasonable ten- 
dency strongly to point out to the guilt 
of the accused are incriminatory., Rele- 
vant replies which furnish a real and 
clear link in the chain of evidence in- 
deed to bind down the accused with the 
crime become incriminatory and offend 
Art. 20 (3) if elicited by pressure from 
the mouth of the accused. An answer 
acquires confessional status only if, in 
terms or substantially, all the facts 
which constitute the offence are admit- 
ted by the offender. If his statement also 
contains self-exculpatory matter it ceases 
to be a confession, Article 20 (3) strikes 
at confessions and .self-incriminations but 
leaves untouched other relevant facts, 
Merely because the accused fancied that 
by such answer he would incriminate 
himself he could not claim the privilege 
of silence. It must appear to the Court 
that the implications of the question in 
which it is asked, make it evident that a 
responsive answer or an explanation of 
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why it cannot be answered might be 
dangerous because injurious disclosure 
could result, The apprehension of incri~« 
mination from the answer sought musi 
be substantial and real as distinguished 
from danger of remote possibilities or 
fanciful flow of inference,. Two things 
need emphasis, The setting of the parti- 
cular case, the context and the environa 
ment ie,, the totality of circumstances, 
must inform the perspective of the Cour 
adjudging the incriminatory injury, and 
where reasonable dcubt exists the benefif 
must go in favour cf the right to silence 
by a liberal construction of the Article, 

(Paras 42, 43) 


Nandini Satpathy 


Anno: AIR Comm., Constitution of 
India, (2nd Edn., Art. 20, N, 5; AIR 
Comm., Criminal P. C. (7th Edn,), S, 161, 
N. 9, 
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Mr, G, Rath, Sr, Advocate (Mr. 5. K. 
Bagga & Mrs, S. Bagga & Indu Talwar, 
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Mr. B. M, Patnaik, Advocate-General, 
Orissa (M/s, Vinoo Bhagat and R. K. 
Mehta, Advocates with him), for Res- 
pondent No, 1. 


A pensive preface: 


V. R. KRISHNA IVER, J.: — Every 
litigation has a touch of human crisis 
and, as here, it is but a legal projection 
of life’s vicissitudes, 

2. A complaint was filed by the De- 
puty Superintendent of Police, Vigilance 
(Directorate of Vigilance) Cuttack, against 
the appellant, the former Chief Minister 
of Orissa under S, 179. I. P.C., before 
the Sub-Divisional Judicial Magistrate, 
Sadar, Cuttack, alleging offending facts 
which we will presently explain, There- 
upon the Magistrate took cognizance of 
the offence and issued summons for ap- 
pearance against the accused (Smt. 
Nandini Satpathy). Aggrieved by the 
action of the Magistrate and urging that 
the complaint did not and could not 
disclose an offence, the agitated accused- 
appellant moved the High Court under 
Art. 226 of the Constitution as well as 
under S, 401 of the Cr. P. Code, chal- 
lenging the validity of the Magisterial 
proceeding. The broad submissions, un- 
successfully made before the High Court, 
was that the charge rested upon a failure 
to answer interrogations by the police 
but this charge was unsustainable be- 
cause the umbrella of Art. 20 (3) of the 
Constitution and the immunity under 
S. 161 (2) of the Cr, P. Code were wide 
enough to shield her in her refusal. The 
plea of unconstitutionality and illegality, 
put forward by this pre-emptive pro- 
ceeding was rebuffed by the High Court 
and so she appealed to this Court by 
certificate granted under Art. 132 (1), re- 
sulting in the above two appeals, there- 
by taking a calculated risk which might 
boomerang on the litigant if she failed, 
because what this Court now decides 
finally binds, 


, 3. Every appeal to this Court trans- 
cends the particular lis to incarnate as an 
appeal to the future by the invisible many 


A.LR, 
110 US 574 Hopt 
66 


26 LJ Ch 473 Grey v. 
33 
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whose legal lot we decide by laying 
down.the law for the nation under Arti- 
cle 141; and, so, we are filled with humi- 
lity in essaying the task of unravelling 
the sense and sensibility, the breadth 
and depth, of the principle against self- 
incrimination enshrined in Art. 20 (3) of 
our Constitution and embraced with spe< 
cificity by S. 161 (2) of the Cr, P, Code, 
Here we must remember, concerned as 
we are in expounding an aspect of the 
Constitution bearing on social defence 
and individual freedom, that humanism 
is the highest law which enlivens the 
printed legislative text with the life- 
breath of civilized values. The Judge 
who forgets this rule of law any day. 
regrets his nescient verdict some day. 


4, Now, we move on to the riddle of 
Art. 20 (3), the range of the ‘right to 
silence’ and the insulation of an accused 
person from police interrogation under 
S. 161 (2) of the Cr. P. Code. Counsel 
on both sides have presented the rival 
viewpoints with utmost fairness and some 
scholarship and we have listened to 
them, not as an abstract intellectual 
exercises peppered by lexical and prece- 
dential erudition but as deeper dives into 
the meaning of meanings and the exalt- 
ed adventures in translation of twinkling 
symbols, Our Constitutional guarantees 
are phrased like the great sutras—preg~ 
nant brevities enwombing founding 
faiths, 

5. The basie facts which have given 
rise to this case meed to be narrated but 
the law we have to settle reminds us, 
not of a quondam Minister, the appellant, 
but of the mumerous indigents, illiterates 
and agnostics who are tensed and per- 
plexed by police processes in station 
recesses, being unversed in the arcane 
implicetions of Art. 20 (3) and unable to 
stand up to rough handling despite 
S. 161 (2), Law-in-action is tested by its 
restless barks and bites in the streets 
and its sting in hostile camps, especially 
when the consumers are unaware of. the 
essential contents of the protective pro- 
visions,—-and not by its polished manners 
and sweet reasonableness in forensic 
precincts, The pulse of the agitated ac- 
cused, hand-cuffed and interrogated. the 
rude voice and ready rod of the head 
constable and tke- psychic strain, verging 
on consternation, sobbing into involun< 
tary incriminations, are part of the sce- 
nario of police investigation which must 
educate the Court as it unveils the 
nuances of Art. 20 (3) and its inherited 
phraseology. A people whose conscious- 
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ness of rights is poor. a land where legal 
services at the incipient stages are rare 
and an investigative personnel whose 
random resort to third degree technology 
has ancient roots — these and a host of 
other realistic factors must come into 
the court’s ken when interpreting and 
effectuating the constitutional right of 
the suspect accused to remain silent, 
That is why quick surgery, when consti- 
tutional questions affecting the weaker 
numbers are involved, can be successful 
failure. We are cognizant of the improved 
methods and refined processes of the 
police forces, especially the Vigilance 
wings and Intelligence squads with spe- 
cial training in expert investigation and 
use of brains as against brawn. This re- 
markable improvement, in Free India, 
in police practices has not unfortunately 
been consistent and torture tactics have 
not been transported for life from our 
land as some’ recent happenings have 
regrettably revealed. Necessarily, the 
court must be guided by principled prag- 
maticism, not cloud cuckoo land idealism, 
This sets our perspective. 


The facts: 
6. Back to the facts, Smt, 
Nandini Satpathy, a former Chief 


Minister of Orissa and cne time minister 
at the national level, was directed to 
appear at the Vigilance Police Station. 
Cuttack, in September last year for be- 
ing examined in connection with a case 
registered against her by the Deputy 
Superintendent of Police, Vigilance, Cut- 
tack, under section 5 (2) read with sec~ 
tion 5 (1) (d) & (e) of the Prevention of 
Corruption Act and under sections 161/ 
165 and 120-B and 109 J. P. C. On the 
strength of this first information, in 
which the appellant, her son and others 
were shown «as accused persons, investi~ 
gation was commenced, During the course 
of the investigation it was that she was 
interrogated with reference to a long 
string of questions, given to her in writ- 
ing. Skipping the details of the dates and 
forgetting the niceties of the provisions, 
the gravamen of the accusation was one 
of acquisition of assets disproportionate 
to the known, licit sources of income and 
probable resources over the years of the 
accused, who occupied a public position 
and exercised public power for a long 
spell during which, the police version 
runs, the lady by receipt of illegal grati- 
fication aggrandised herself — a pattern 
of accusation tragically and traumatically 
so common against public persons who 
have exercised and exited from public 
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power, and a phenomenon so suggestive 
of Lord Actin’s famous dictum. The 
charge, it is so obvious, has a wide-rang= 
ing scope and considerable temporal 
sweep, covering activities and acquisi- 
tions, sources and TeSOurces, private and 
public dealings and nexus with finances 
personal and of relatives, The dimensions 
of the offences naturally broadened the 
area of investigation, and to do justice 
to such investigation, the net of interro- 
gation had to be cast wide. Inevitably, a 
police officer who is not too precise, too 
sensitive and too constitutionally conscien- 
tious is apt to trample under foot the 
guaranteed right of testimonial tacitness. 
This is precisely the grievance of the 
appellant, and the defence of the respon- 
dent is the absence of the ‘right of 
silence’, to use the familiar phrase of 20th 
century vintage, 

Our Approach: 


7. Counsel's : submissions have 
zeroed in on | some basic ques- 
tions. Speaking ' broadly, there are 


two competing social interests a reconci~ 
liation of which gives the clue to a ba- 
lance between the, curtailed or expanded 
meaning for the sententious clause 
against self-incrimination in our Consti- 
tution, Section 161 (2) Cr. P. C. is more 
concrete. We may read both before ven- 
turing a bhashyarn on their text: 

“Art. 20 (3) — [No person accused of 
any offence shall | be compelled to be a 
witness against himself. is 

8. Section 161 (2) Cr. P. C. enjoins: 


“Such person shall be bound to ans- 
wer truly all questions relating to such 
case put to him by such officer, other 
than questions the answer to which 
would have a tendency to expose him to 
a criminal charge or to a penalty or for- 
feiture.” t 





l 

9. The elucidation and application of 
these provisions will be better appreciated 
in the specific setting of the points for- 
mulated in the course of the arguments. 
And so we now set down the pivotal 
issues on which : the submissions were 
focused, reminding ourselves that we 
cannot travel beyond the Atlantic to lay 
down Indian law although counsel invit- 
ed us, with a few, citations, to embark on 
that journey. India is Indian. not alien, 
and jurisprudence is meither eternal nor 
universal but moulded by the national 
genius, life’s realities, culture and ethos 
of each country. Even so, humanist jurists 
will agree that in <his indivisible human 
planet certain values, though divergently 
expressed, have cosmic status, spreading 
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out with the march of civilization in 
space and time, To understand ourselves, 
we must listen to voices from afar, 
without forsaking our identity, The Gan- 
dhian guideline has a golden lesson for 
judges when rulings and text books out- 
side one’s jurisdiction are cited: 


“I do not want my house to be walled 
in on all sides and my windows to be 
stuffed. I want the cultures of all lands 
to be blown about my house as freely 
as possible. But I refuse to be blown off 
my feet by any.” 

(Young India 1-6-1921)”. 
To build bridges of juridical understand- 
ing based on higher values, is good; to 


don imported legal haberdashery, on 
meritricious appeal, is clumsy, 
The Issues: 

10. The points in controversy 


may flexibly be formulated thus: 
1. Is a person likely to be accused of 


crimes i.e. a suspect accused, entitled 
to the sanctuary of silence as one ‘ac~ 
cused of any offence’? Is it sufficient that 
he is a potential — of course, not dis- 
tant—candidate for accusation by the 
police? 


2. Does the bar against self-incrimi~- 
nation operate not merely with reference 
to a particular accusation im regard to 
which the police investigator interrogates, 
or does it extend also to other pending 
or potential accusations outside the spe- 
cific investigation which has led to the 
questioning ? That is to say, can an ac- 
cused person, who is being questioned by 
a police officer in a certain case, refuse 
to answer questions plainly non-crimina- 
tory so far as that case is concerned but 
probably exposes him to the perils of 
inculpation in other cases in posse or in 
esse elsewhere ? 

3. Does the constitutional shield of 
silence swing into action only in court 
or can it barricade the ‘accused’ against 
incriminating interrogation at the stages 
of police investigation ? 


4. What is the ambit of the cryptic 
expression ‘compelled to be a witness 
against himself’ occurring in Article 20 
(3) of the Constitution? Does ‘compulsion’ 
involve physical or like pressure or 
duress of an unlawful texture or does it 
cover also the crypto-compulsion or 
psychic coercion, given a tense situation 
or Officer in authority interrogating an 
accused person, armed with power to 
insist on an answer ? 

5. Does being ‘a witness against one- 
self? include testimonial tendency to in- 
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criminate or probative probability of 
guilt flowing from the answer? 

6. What are the parameters of Se~- 
tion 161 (2) of the Cr. Procedure Cod=? 
Does tendency to expose a person toa 
criminal charge embrace answers whith 
have an inculpatory impact in other cr- 
minal cases actually or about to be i= 
vestigated or tried? 

7. Does ‘any person’ in Section 121 
Cr, Procedure Code include an accus=d 
person or only a witness? 


8. When does an answer self-incrin”~ 
nate or tend to expose one to a charg=? 
What distinguishing features mark eff 
nocent and innocent, permissible acd 
impermissible interrogations and ara 
wers? Is the setting relevant or should 
the answer, in vacuo, bear a guilty badze 
on its bosom? 

9. Does mens rea form a necessary 
component of section 179 I. P. C, ard, 
if so, what is its precise nature? Can a 
mere apprehension that any answer kas 
a guilty potential salvage the accused or 
bring into play the exclusionary rule‘ 

10. Where do we demarcate tre 
boundaries of benefit of doubt in tze 


setting of section 161 (2) Cr. P, C. acd 
Section 179 I. P. C.? 
Sec, 179 I. P. C.: 

11. This formulation does focas 
our attention on the plural range 
of jural concerns when a court is 


confronted with an issue of testimonal 
compulsion followed by a prosecutizn 
for recusancy. Preliminarily, let us œe 
the requirements of section 179 I. P. © 
since the appeals directly turn on then. 
The rule of law becomes a rope of sa-d 
if the lawful authority of public servants 
can be defied or disdained by those bou-d 
to obey. The might of the law, in tke 
last resort, guarantees the right of the 
citizen, and no one, be he minister or 
higher, has the discretion to disobey 
without running a punitive risk, Chapter 
X of the Indian Penal Code is designed 
to penalise disobedience of public ser- 
vants exercising lawful authority. Se: 
tion 179 is one of the provisions to œ- 
force compliance when a public servent 
legally demands truthful answers but is 
met with blank refusal or plain mendaci-y, 
The section reads: 


“179: Whoever, being legally bound -0 
state the truth on any subject to ary 
public servant refuses to answer azy 
question demanded of him touching tkat 
subject by such public servant in ize 
exercise of the legal powers of such pub- 
lic servant, shall be punished with sim- 
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ple imprisonment for a term which may 
extend to six months, or with fine which 
may extend to one thousand rupees, or 
with both.” 


12. A break-down of the provision 
yields the following pieces: a, the de- 
manding authority must be a public ser- 
vant; a police officer is obviously one, b, 
The demand must be to state the truth 
on a subject in the exercise of legal po- 
wers; and, indubitably, an investigating 
officer enjoys such powers under the} 
Cr. P. C., and here, the requisition was 
precisely to tell the truth on matters 
supposedly pertinent to the offences 
under investigation. Section 131 of the 
Cr. P. C. obligates ‘any person supposed 
to be acquainted with the facts and cir- 
cumstances of the case’ to answer truth- 
fully ‘all questions relating to such 
CASE .esseeeee other than questions the 
answers to which would have a tendency 
to expose him to a criminal charge’. In 
the present case, admittedly, oral ans- 
wers to written interrogatories were 


‘sought, although not honest speech but 


‘constitutional’ silence greeted the public 
servant. And this refuge by the accused 
under Art. 20 (3) drove the disenchanted 
officer to seek the sanction of section 179 
I. P. C. If the literal force of the text 
governs the complex of facts, the court 
must convict, lest the long arm of the 
investigatory law should hang limp when 
challenged by the negative attitude of 
inscrutability, worn by the ‘interrogatee’ 
— unless within the text and texture of 
the section built-in defenses exist, They 
do, is the appellant’s plea; and this 
stance.is the subject of the debate before 
us. 


13. What are the defenses open under 
Section 179 I. P. C. read with Section 161 
Cr. P. C.? Two exculpatory channels are 
pointed out by Sri Rath, supplemented 
by a third paramount right founded on 
constitutional immunity against testimo~ 


‘nial self-incrimination. To itemise them 


for ready reference, the arguments are 
that a, ‘any person’ in section 161 (1) 
excludes an accused person, b, that ques- 
tions which form links in the chain of 
the prosecution case — these include all 
except irrelevant ones — are prone to ex- 
pose the accused to a criminal charge or 
charges since several other cases are in 
the offing or have been chargesheeted 
against the appellant and c, the expan- 
sive operation of the benignant shield 
against self-accusation inhibits elicitation 
of any answers which the accused appre- 
hends may throw inculpatory glow. This 
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wide vindication, if valid, will be the 
biggest interpretative bonus the court 
can award to criminals as it foredooms 
to failure criminal justice and police 
truth tracking, says the learned Advo-~ 
cate General, True, courts self-criminate 
themselves if they keep the gates ajar 
for culprits to flee justice under the 
guise of interpretative enlargement of 
golden rules of criminal jurisprudence, 
The Constitution and the criminal: 


14. The inherent quandary ofthe penal 
law in this area springs from the im- 
planted dilemma of exacting solicitude 
for possible innocents forced to convict 
themselves out of their own lips by police 
tantrums and the social obligation of the 
limbs of the law and agencies of justice 
to garner truth from every quarter, to 
discover guilt, wherever hidden, and to 
fulfil the final tryst of the justice system 
with society, which is to shield the com- 
munity against criminality by relentless 
pursuit of the culprit, by proof of guilt 
and punishment of crime, not facilita- 
tion of the fleeing criminal from the 
chase of the appointed authorities of the 
State charged with the task of investi- 
gating, testing, proving and getting 
punished those whose anti-social exploits 
make citizens’ life vulnerable. 


15. The paradox has been put sharply 
by Lewis Mayers: 

“To strike the balance between the needs 
oflaw enforcement onthe one hand and 
the protection of the citizen from oppres-~ 
sion and injustice at the hands of the 
law-enforcement machinery on the other 
is a perennial problem of statecraft, The 
pendulum over the years has swung to 
the right. Even as long ago as the open- 
ing of the twentieth century, Justice 
Holmes declared that ‘at the present 
time in this country there is more dan- 
ger that criminals will escape justice than 
that they will be subject to tyranny.’ As 
the century has unfolded, the danger has 
increased, 


Conspiracies to defeat the Iaw have, 
in recent decades, become more widely 
and powerfully organized and have been 
able to use modern advances in commu- 
nication and movement to make detec- 
tion more difficult. Law-breaking tends 
to increase, During the same period, an 
increasing awareness of the. potentialities 
of abuse of power by law-enforcement 
officials has resulted, in both the judicial 
and the legislative spheres, in a tendency 
- to tighten restrictions on such officials, 
and to safeguard even more jealously the 
rights of the accused, the suspect, and 
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the witness. It is not too much to say 
that at mid-century we confront a real 
dilemma in law enforcement, ; 
In consequence, there is clearly dis- 
cernible a tendency to re-examine the 
assumptions on which rest our complex 
of rules and doctrines which offer obsta- 
cles, perhaps wisely, to the discovery and 
proof of violations of law, In such a re~ 
examination, the cluster of rules com~ 
monly grouped under the term ‘privilege 
against self-~incrimination’, which has for 


many decades been, under attack, 
peculiarly calls for restudy. In 
the words of Wigmore, ‘Nei- 


ther the history of the privilege, nor its 


- firm constitutional anchorage need deter 


us from discussing at this day its policy. 
As a bequest of the 1600's, it is but a 


relic of controversies and convulsions 
which have long since ceased s. ‘ 
Nor does its constitutional sanction, 


embodied in a clause of half a dozen 
words, relieve us of the necessity of con- 
sidering its policy ............ A sound and 
intelligent opinion must’ be formed upon 
the merits of the policy,” 


16. Justice Douglas made this telling 
comment: 


“As an original matter it might be 
debatable whether the provision of the 
Fifth Amendment that no person “shall 
be compelled in any criminal case to be 
a witness against himself” serves the 
ends of justice (1952)”, 

These prologuic lines serve as back- 
ground to a balanced approach to the 
crucial question posed before us, 

A police lapse: 


17. Before discussing the core 
issues, we wish to note our 
regret, in this case, at a higher level 


police officer, ignorantly insisting on a 
woman appearing at the police station, 
in flagrant contravention of the whole- 
some proviso to Section 160 (1) of the 
Cr. P, C. Such deviance must be visited 
with prompt punishment since policemen 
may not be a law unto themselves ex- 
pecting others to obey the law. The 
wages of indifference is reprimand, of 
intransigence disciplinary action. If the 
alibi is that the Sessions Court had 
directed the accused to appear at the 
police station, that is no absolution for a 
police officer from disobedience of the 
law, There is public policy, not compli- 
mentary to the police personnel, behind 
this legislative proscription which keeps 
juveniles and females from police com- 
pany except at the former’s safe resi- 
dence, May be, in later years, community, 
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confidence and consciousness will regard 
the police force as entitled to better 
trust and soften the stigmatising or sus< 
picious provisions now writ across the 
Code. 

18. It is necessary, to appreciate the 
submissions, to remember the admittec 
fact that this is not the only case or in- 
vestigation against the appellant and her 
mind may move around these many in- 
vestigations, born and unborn, as she is 
confronted with questions, The relevance 
of this factor will be adverted to later. 


Setting the perspective of Art, 20 (3: 
and Sec, 161 (2)3 ` 


19. Back io the constitutiona 
quintessence invigorating the bar. 
on self-incrimination, The areg 


covered by Art. 20 (3) and Section 16Ł` 


(2) is substantially the same. So muct. 
so, we are inclined to the view, termino~ 
logical expansion apart, that Section 161 
(2) of the Cr, P. C. is a parliamentary 
gloss on the constitutional clause. The 
learned Advocate General argued tha: 
Art, 20 (3), unlike Section 161 (1), dic 
not operate at the anterior stages before 
the case came to court and the accused’s 
incriminating utterance, previously re- 
corded, was attempted to be introduced. 
He relied on some passages in Americar- 
decisions but, in our understanding, those 
passages do not so circumscribe and, or 
the other hand. the land mark Mirande 
(1966) 384 US 436 ruling did extend the 
embargo to police investigation also. 
Moreover, Art. 20 (3), which is our pro- 
vision, warrants no such truncation 
Such a narrow meaning may emasculate 
a necessary protection, There are only 
two primary queries involved in this 
clause that seals the lips into permissible 
silence, (i). Is the person called upon te 
testify ‘accused of any offence’? (ii) Is 
he being compelled to be witness agains: 
himself? A constitutional provision 
receives its full semantic range and so 
it follows that a wider connotation musz 
be imparted to the expressions ‘accusec 
of any offence’ and ‘to be witness agains? 
himself’, The learned Advocate General. 
influenced by American decisions rightly 
agreed that in expression Section 161 (2: 
of the Code might cover not merely ac« 
cusations already registered in police 
stations but those which are likely to be 
the basis for exposing a person to a crix 
minal charge. Indeed, this wider construc- 
tion, if applicable to Art. 20 (3), appro- 
ximates the constitutional clause to the 
explicit statement of the prohibition in 
Section 161 (2), This latter provision 
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meaningfully uses the expression ‘expose 
himself to a criminal charge’: Obviously, 
these words mean, not only cases where 
the person is already exposed to a crimi- 
nal charge but also instances which will 
imminently expose him to criminal 
charges. In Art, 20 (3), the expression 
‘accused of any offence’ must mean for- 
mally accused in praesenti not in futuro — 
not even imminently as decisions now 
stand, The expression ‘to be witness 
against himself’ means more than the 
court process. Any giving of evidence, 
any furnishing of information, if likely 
to have an incriminating impact, answers 
the description of being witness against 
oneself. Not being limited to the forensic 
stage by express words in Art. 20 (3), 
we have to construe the expression to 
apply to every stage where furnishing 
of information and collection of materials 
takes place. That is to say, even the in- 
vestigation at the police level is embrac-~ 
ed by Art. 20 (3). This is precisely what 
Section 161 (2) means. That sub-section 
relates to oral examination by police offi- 
cers and grants immunity at that stage. 
Briefly, the Constitution and the Code 
are conterminous in the protective area 
While the Code may be changed, the 
Constitution is more enduring. Therefore, 
we have to base our conclusion not mere- 
ly upon Section 161 (2) but on the more 
fundamental protection, although equal 
în ambit, contained in Art, 20 (3), 


20. In a way this position brings us 
nearer to the. Miranda ((1966) 384 U. S. 
436) mantle of exclusion which extends 
the right against self-incrimination, to 
police examination and custodial interro- 
gation and takes in suspects as much as 
regular accused persons. Under the In- 
dian Evidence Act, the Miranda exclu- 
sionary rule that custodial interrogations 
are inherently coercive find expression 
(section 26), although the Indien provi- 
sion confines it to confession wnich is a 
narrower concept than self-crimination. 


21. We have earlier spoken of the 
conflicting claims requiring reconciliation. 
Speaking pragmatically, there exists a 
rivalry between societal interest in effect- 
ing crime detection and constitutional 
rights which accused individuals possess, 
Emphasis may shift, depending on cir- 
cumstances, in balancing’ these interests 
as has been happening in America. Since 
Miranda ((1966) 384 U, S. 436) there has 
been retreat from stress on protection of 
the accused and gravitation towards 
society’s interest in convicting law- 
breakers, Currently, the. trend in the 
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American Jurisdiction according to legal 
journals, is that ‘respect for (constitu- 
tional) principles is eroded when they 
leap their proper i bounds to interfere 
with the legitimate interests of society 
in enforcement of its laws eese. 
(Couch v, United States. (1972) 409 U.S. 
322, 336). Our constitutional perspective 
has, therefore, to be relative and cannot 
afford to be absolutist, especially when 
torture technology, ¡crime escalation and 
other social variables affect the applica- 
tion of principles in producing humane 
justice. 

22. Whether we Leite the Talmudic 
law or the Magna Carta, the Fiith 
Amendment, the provisions of other con- 
stitutions or Article 20 (3), the driving 
force behind the refusal to permit forced 
self-crimination is the system of torture 
by investigators and courts from medie~ 
val times to modern days. Law is a res- 
ponse to life and the English rule of the 
accused’s privilege ‘of silence may easily 
be traced as a sharp reaction to the court 
of Star Chamber when _ self-incrimina~ 
tion was not regarded as wrongful. In- 
deed, then the central feature of the 
criminal proceedings, as Holdsworth has 
noted, was the examination of the ac- 
cused, 


23. The horror land terror that then 
prevailed did as a reaction, ......... give 
rise to the reverential principle of immu- 
nity from interrogation for the accused, 
Sir James Stephen jhas observed: 

“For at least a century and a half the 
(English) Courts have acted upon the 
supposition that to question a prisoner 
is illegal opinion arose 
from a peculiar and accidental state of 
things which has long since passed away 
and our modern law is in fact derived 
from somewhat | questionable source 
though it may no doubt be defended (Six 
James Stephen (1857).” 


24, Two important. considerations 
must be placed at the forefront before 
sizing up the importance and impregna- 
bility of the anti-self-incrimination gua-~ 
rantee. The first is'that we cannot afford 
to write off the fear of police torture 
leading to forced self-incrimination as a 
thing of the past. | Recent. Indian history 
does not permit it, contemporary world 
history does not condone it. A recent arti- 
cle entitled ‘Minds | behind Bars’, publish- 
ed in the December, 1977 issue of the 
Listener, tells an awesome story: ‘The 
technology of torture all over the world 
is growing ever more sophisticated — 
new devises can destroy a prisoner’s will 
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în a matter of hours — but leave no 
visible marks or signs of brutality. And 
government-inflicted terror has evolv- 
ed its own dark sub-culture, Al over 
the world, torturers seem to feel a desire 
to appear respectable to their victims. 

sooeseeeetnere is an endlessly inventive 
list of new methods of inflicting pain and 
suffering on fellow human beings that 
quickly cross continents and ideological 
barriers through some kind of interna- 
tional secret-police net work. 


“What is encouraging in all 
this dark picture is that we feel that 
public opinion in several countries is 
much more aware of our general line 
than before. And that is positive, I think, 
in the long run, Governments can’t ignore 
that, We are also encouraged by the fact 
that, today, human rights are discussed 
between governments — they are now 
on the international political agenda, 
But, in the end, what matters is the pain 
and suffering the individual endures in 
police station or cell,” 


25. Many police officers, Indian and 
foreign, may be perfect gentlemen, many 
police stations, here and elsewhere, may 
be wholesome. Even so, the law is made 
for the generality and Gresham’s Law 
does not spare the Police force, 


26; On the other hand, we must never 
forget that crimes, in India and interna- 
tionally, are growing and criminals are 
outwitting the detectives. What holds 
good in the cities of the United States 
is infecting other countries, including 
our own. An American author in a recent 
book* has stated : “What do you think 
the city of tomorrow will be? In 1969 
the National Commission on the Causes 
and Prevention of Violence made alarm- 
ing predictions. You will live in a city 
where everyone has guns. Houses will 
be protected by grills and spy equipment. 
Armed citizen patrols will be necessary, 
The political extremes will be small 
armies. Buses will have to carry armed 
guards. There will be hatred and war be- 
tween the races, and between the rich 
and the poor, (63, pg. 44). In other words, 
your city will be a place of terror. 


“From 1969 to 1974 the number of 
crimes for each hundred thousand people 
is up 38% (48, pg. 12). Violent crimes 
rose 47% (48, pg. 23). Robbery increased 
48% (48, pg. 25). Burglary went up a 
whopping 53% (48, pg. 29). Theft rose 
35% (48, pg. 32). The chances are þe- 


*Roger Lamphear, J. D.’s book entitled 
‘To Solve the Age-Old Problem of Crime’, 
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coming better and better that you or 
someone dear to you will be a victm. 
The chances are also better that a cose 
relative will be involved in crime as 
eriminal, 

tasn only 12% of the serious 
crimes is there a suspect arrested, Half 
of those are convicted, (Serious crma 
includes homicide, burglary, aggravesed 
assault, larceny over $50, forcible rape, 
robbery, and auto theft.) (63, pg. XVID). 

“The situation is so discouraging Duat 
only half the people bother to report 
serious crime (63, pg. XVIII). Even then, 
in 1974, 82% of the known burglaries 
went unsolved (48, pg. 42). That means 
only 18% of the half known to the patice 
were solved, 

Masern President Johnson’s message to 
Congress March 8, 1965 is as true today 
as it was then: 

‘Crime has become a malignant enemy 
in America’s midst......... We must arzest 
and reverse the trend towards lawlzss< 
? We cannot tolerate an end- 
less, self-defeating cycle of imprison- 
ment, release, and reimprisonment wHich 
fails to alter undesirable attitudes and 
behaviour. We must find ways to kelp 
the first offender avoid a continwing 
career to crime’ ” 


27. The first obligation of the criménal 
justice system is to secure justice by 
seeking and substantiating truth threngh 
proof. Of course, the means must b= as 
good as the ends and the dignity of the 
individual and the freedom of the au- 
man person cannot be sacrificed by report 
to improper means, however worthy the 
ends. Therefore, ‘Third degree’ has t> be 
outlawed and indeed has been. We have 
to draw up clear lines between the 
whirl-pool and the rock where the sakety 
of society and the worth of the human 
person may co-exist in peace, 


28. We now move down to the role 
of the Latin Maxim ‘nemotenetur seip- 
sum tenetur’ which, literally transl=ted 
means, a man cannot represent himself 
as guilty. This rule prevailed in the Rab- 
binic courts and found a place in the 
Talmud (no one can incriminate hime= If), 
Later came the Star Chamber his>ry 
and Anglo-American revulsion. Imperial 
Britain transplanted part of it into I-dia 
in the Cr. P. C. Our Constitution was 
inspired by the high-minded inhibition 
against self-incrimination from Anglo- 
American sources. Thus we have a broad 
review of the origins and bearings of the 
fundamental right to silence and the 
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procedural embargo on testimonial com- 
pulsion, The American cases need not 
detain us, although Miranda v. Arizona 
((1966) 384 U.S, 436) being the Lodestar 
on the subject, may be referred to for 
grasping the basics of the Fifth Amend- 
ment bearing on oral incrimination by 
accused persons. \ 


29. We have said sufficient to drive 
home the anxious point that this cheri- 
shed principle which proscribes compul- 
sory self-accusation, should not be dan- 
gerously over-broad nor illusorily whit- 
tled down. And it must openly work in 
practice and not be a talismatic symbol. 
The Miranda ((1966) 384 U.S. 436) ruling 
clothed the Fifth Amendment with flesh 
and blood and so must we, if Art. 20 (3) 
is not to prove a promise of unreality. 
Aware that the questions raised go to 
the root of criminal jurisprudence we 
seek light from Miranda for interpreta- 
tion, not innovation, for principles in their 
settings, not borrowings for our condi- 
tions The spiritual thrust of the two 
provisions is the same and it is best ex- 
pressed in the words of Brown v. Wal- 
ker (1895) 40 Law Ed 819: 


“Over 70 years ago, our predecessors 
on this Court eloquently stated: 


‘The maxim nemo tenetur se ipsum 
accusare had its origin in a protest 
against the inquisitorial and manifestly 
unjust methods of interrogating accused 
persons, which (have) long obtained in 
the continental system, and, until the 
expulsion of the Stuarts from the Bri- 
tish throne in 1688, and the erection of 
additional barriers for the protection of 
the people against the exercise of arbi- 
trary power, (were) not uncommon even 
in England. While the admissions or 
confessions of the prisoner, when volun- 
tarily and freely made, have always 
ranked high in the scale of incriminating 
evidence, if an accused person be asked 
to explain his apparent connection with 
a crime under investigation, the case 
with which the questions ((1966) 384 US 
436, 443) put to him may assume an in- 
quisitorial character, the temptation to 
press the witness unduly, to browbeat 
him if he be timid or reluctant, to push 
him into a corner, and to entrap him 
into fatal contradictions, which is so 
painfully evident in many of the earlier 
state trials, notably in those of Sir Ni- 
cholas Throckmorton, and Udal, the Pu- 
ritan minister, made the system so odious 
as to give rise to a demand for its total 
abolition. The change in the English cri- 
minal procedure in that particular seems 
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to be founded upon;mo statute and no 
judicial opinion, but upon.a general and 
silent acquiescence of the courts in a 
popular demand, But, however adopted, 
it has become firmly; embedded in Eng- 
lish, as well as in American jurispru- 
dence. So deeply did the iniquities of 
the ancient system impress themselves 
upon the minds of the American colonists 
that the States, with one accord, made 
a denial of the right] to question an ac- 
cused person a part of their fundamental 
law, so that a maxim, which in England 
wag a mere rule of; evidence, became 
clothed in this country with the impregn- 
ability of a constitutional enactment.” 


Chief Justice Warren| mentioned the sef- 
ting: of the case and of the times such 
as official overbearing, ‘third degree’, 
sustained and protracted questioning in- 
communicado, rooms | cut off from the 
outside world methods which flourished 
but were becoming! exceptions. ‘But’, 
noted the Chief Justice, ‘they are suff- 
ciently widespread to, be the object of 
concern’. The Miranda court quoted from 
the conclusion of the! Wickersham Com- 
mission Report made nearly half a cen- 
tury ago, and continued — words which 
ring a bell in Indian; tosoms and so we 
think it relevant to | our consideration 
and read it: | 


“To the contention that the third 
degree is necessary to get the facts, the 
reporters aptly reply | in the language of 
the present Lord Chancellor of England 
(Lord Sankey): It is not admissible to 
do a great right by doing a little wrong 
Seen It is not sufficient to do justice by 
obtaining a proper result by irregular or 
improper means.’ Not only does the use 
of the third degree involve a flagrant 
violation of Law by the officers of the 
law, but it involves also the dangers of 
false confessions, and it tends to make 
police and prosecutors; less zealousin the 
search for objective evidence. As the 
New York prosecutor cuoted in the re- 
port said, ‘it is a short cut and makes 
the police lazy and unenterprising’. Or, 
as another official quoted remarked: ‘If 
you use your fists, you are not so likely 
to use your wits. ((1966) 384 US 436, 448)’ 
We agree with the corclusion expressed 
in the report, that ‘The third degree 
brutalizes the police, ‘hardens the priso- 
ner against society, and lowers the esteem 
in which the administration of justice ig 
held by the public’,” | 


(iV National Commission on Law 
Observance and Enforcement, Report on 
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Lawlessness in Law Enforcement 5 
(1931),) 
(T) Again we stress that the modern 


practice of in-custody interrogation is 
psychologically rather than physically 
oriented. As we have stated before, 
“Since Chambers v. Florida, (1940) 309 | 
US 227 : (84 L Ed 716), this Court has ` 
recognized that coercion can be mental 
as well as physical and that the blood 
of the accused is not the only hallmark 
of an unconstitutional inquisition.” 
Blackburn v, State of Alabama, (1960) 4 
L Ed 2d 242, Interrogation still takes | 
place in privacy. Privacy results in ` 
secrecy and this in turn results in a gap 
in our knowledge as to what in fact goes 
on in the interrogation rooms, A valu~« 
able source of information about present 
police practises, however, may be found 
in various police manuals and texts which 
document procedures employed with suc- 
cess in the past, and which recom- 
mend various other effective tactics, These 
texts ((1966) 384 US 436, 449) are used 
by law enforcement agencies themselves 
as guides, It should be noted that these 
texts professedly present the most en- 
lightened and effective means presently 
used to obtain statements through custo- 
dial interrogation. By considering these 
texts and other data, it is possible to 
describe procedures observed and noted 
around the country. 


The officers are told by the manuals 
that the ‘principal psychological factor 
contributing to a successful interrogation 
is privacy — being alone with the per- 
son under interrogation’, (Inbau & Reid, 
Criminal Interrogation and Confessions 
(1962), at p. 1), The efficacy of this 
tactic has been explained as follows: 

If at all practicable, the interrogation 
should take place in the investigator’s 
office or at least In a room of his own 
choice. The subject should be deprived 
of every psychological advantage, In his 
own home he may be confident, indig- 
nant, or recalcitrant. He is more keenly 
aware of his rights and more ((1966) 384 
US 436, 450) reluctant to tell of his in- 
discretions or criminal behaviour within 
the walls of his home. Moreover his 
family and other friends are nearby, 
their presence lending moral support. In 
his own office, the investigator possesses 
all the advantages. The atmosphere sug- 
gests the invincibility of the forces of 
the law,’ (O'Hara, Fundamentals of Cri- 
minal Investigation (1956) at 99). 


To highlight the isolation and 
liar surroundings, the manuals 


unfami- 
instruct 
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the police to display an air of confidence 
fn the suspect’s guilt and from outward 
appearance to maintain only an intezest 
in confirming certain details. The guilt 
of the subject is to be posited as a fact, 
The interrogator. should direct his comma 
ments toward the reasons why the sub- 
ject committed the act, rather | than 
Court failure by asking the subject wie- 
ther he did it, Like other men, perkaps 
the subject has had a bad family Lfe, 
had an unhappy childhood, had too 
much to drink, had an unrequired desire 
for women, The officers are instructed to 
minimise the moral seriousness of ~he 
offence, (Inbau & Reid, supra at 34-43, 
87) to cast blame.on the victim or on 
society. These tactics are designed to put 
the subject in a psychological state wrera 
his story is but an elaboration of what 
the police purport to know already—that 
he is guilty, Explanations to the contrary, 
are dismissed and discouraged, 


The texts thus stress that the maor 
qualities an interrogator should possess 
are patience and perseverance. One wri- 
ter ((1966) 384 US 436, 451) describes tha 
efficacy of these characteristics in fis 
manner: 


‘In the preceding paragraphs emph3~ 
sis has been placed on kindness amd 
stratagems. The investigator will, how- 
ever, encounter many situations where 
the sheer weight of his personality wll 
be the deciding factor, Where emotional 
appeals and tricks are employed to no 
avail, he must rely on an oppressive 
atmosphere of dogged persistence, . Ee 
must interrogate steadily and withomt 
relent, leaving the subject no prospect nf 
surcease, He must dominate his subject 
and overwhelm him with his inexorak-s 
will to obtain the truth, He should inter- 
rogate for a spell of several hours pa~ 
ing only for the subject’s necessities in 
acknowledgment of the need to avoid a 
charge of duress that can be technically 
-substantiated. In a serious case, the inte 
rogation may continue for days, with tha 
required intervals for food and sleep, 
but with no respite from the atmosphers 
of domination. It is possible in this wey 
to induce the subject to talk without res 
sorting to duress or coercion. The me~ 
thod should be used only when the gui3 
of the subject appears highly probabl<, 
(O'Hara, Supra at 112)’, 


The manuals suggest that the suspec? 
be offered legal excuses for his actiors 
in order to obtain an initial admission 
of guilt, ‘Where there is a suspecteé 
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revenge-killing, for example, the inter- 


rogator may say: 

‘Joe, you probably did not go out 
looking for this fellow with the purpose 
of shooting him, My guess is, however, 
that you expected something from him 
and that’s why you carried a gun — for 
your own protection. You know him for 
what he was, no good, Then when you 
met him he probably started using foul, 
abusive language and he gave some 
indication that ((1966) 384 US 436, 452) he 
was about to pull a gun on you, and 
that’s when you had to act to save your 
own life. That’s about it, isn’t it, Joe? 
(Inbau & Reid, supra, at 40), 

Having then obtained the admission of 
shooting, the interrogator is advised to 
refer to circumstantial evidence which 
negates the self-defence explanation. 
This should enable him to secure the 
entire story, One text notes that “Even 
if he fails to do so, the inconsistency be- 
tween the subject’s original denial of the 
shooting and his present admission of at 
least doing the shooting will serve to 
deprive him of a self-defence ‘out’ at 
the time of trial,” (Ibid), 


When the techniques described above 
prove unavailing, the texts recommend 
they be alternated with a show of some 
hostility. One ploy often used has been 
termed the “friendly-unfriendly” or the 
“Mutt and Jef” act: 


A thorough and intimate sketch is made 
of the versatility of the arts of torture 
developed officially in American country 
calculated to break, by physical or psy- 
chological crafts, the morale of the sus- 
pect and make him cough up confes- 
sional answers. Police sops and syrups 
of many types are prescribed to wheedle 
unwitting words of guilt from tough or 
gentle subjects, The end product is in- 
voluntary incrimination, . subtly secured, 
not crudely traditional. Our police pro- 
cesses are less ‘scholarly’ and sophisti- 
cated, but ? 


30. Another moral from the Miranda 
reasoning is the burning relevance of 
erecting protective fenders and to make 
their observance a police obligation- so 
that the angelic Art. (20 (3)) may face 
upto satanic situations, Says Chief Justice 
Warren: ` 


“In these cases, we might not find the 
defendants statements to have been in- 
voluntary in traditional terms. Our con- 
cern for adequate safeguards to protect 
precious Fifth Amendment right is, of 
course, not lessened in the slightest, In 


è 
i 
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each of the cases, the defendant was 
thrust into an unfamiliar | atmosphere 


and run through menacing” police inter- 
rogation procedures, (fhe potentiality for 
compulsion is forcefully apparent, for 
example, in Miranda,: where the indigent 
Mexican defendant was a seriously dis- 
turbed individual with pronounced sexual 
fantasies, and in Stewart, in which the 
defendant was an indigent Los Angeles 
Negro who had dropped ‘out of school in 
the sixth grade, To be sure, the records 
do not evince overt physical coercion or 
patent psychological ‘ploys. The fact re~- 
mains that in none of these cases did the 
officers undertake to afford appropriate 
safeguards at the outset of the interro- 
gation to insure that the statements 
were truly the product of free choice. 
(8, 9) It is obvious that such an interro- 
gation environment is created for no pur- 
pose other than to ‘subjugate the indi- 
vidual to the will oft his examiner, This 
atmosphere carried its own badge of 
intimidation. To be sure. this is not phy- 
sical intimidation, but it is equally 
destructive of human dignity. (Professor 
Sutherland’s recent article, Crime and 
Confessions, 79 Harv L Rev 21, 37 
(1965)). The current | practice of incom- 
municado interrogation is at odds with 
one of our Nation’s |((1966) 384 US 436, 
458) most cherished: principles—that the 
individual may not be compelled to in- 
criminate himself. Unless adequate pro- 
tective- devices are | employed to dispel 
the compulsion inherent in custodial sur- 
roundings, mo statement obtained from 
the defendant can truly’ be the product 
of his free choice, a 


We feel that by succesful interpretation 
judge-centred law must catalyze com- 
munity-centred legality. 


31. There is one touch of nature 
which makes the judicial world kin—the 
love of justice-in-action and concern for 
human values, So, regardless of histori- 
cal origins and political borrowings, the 
framers of our Constitution have cognis~ 
ed certain pessimistic poignancies and 
mellow life meanings and obligated 
judges to maintain‘ a ‘fair state-indivi-~ 
dual balance’ and to broaden the funda- 
mental right to fulfil its purpose, lest 
frequent martyrdoms reduce the article 
to a mock formula., Even silent approa- 
ches, furtive moves, | slight deviations and 
subtle ingenuities may erode the article’s 
validity unless the law outlaws illegiti- 
mate and unconstitutional procedures 
before they find their first firm footing. 
The silent cause of: the final fall of the 
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tall tower is the first stone obliquely and 
obliviously removed from the base. And 
Art, 20 (3) is a human article, a guaran- 
tee of dignity and integrity and of in- 
violability of the person and refusal to 
convert an adversary system into an in- 
quisitorial scheme in the antagonistic 
ante-chamber of a police station. And in 
the long run, that investigation is best 
which uses strategems least, that police- 
man deserves respect who gives his fists 
rest and his wits restlessness. The police 
are part of us and must rise in people’s 
esteem through firm and friendly, not 
foul and sneaky strategy. The police re- 
flect the State. the State society. The 
Indian legal situation has led to judicial 
concern over the State v. individual 
balance. After tracing the English and 
American developments in the law 
against self-incrimination, Jagannadha-~ 
das, J., in M, P. Sharma’s case 1954 SCR 
1077 at pp. 1085, 1086 : (AIR 1954 SC 
300 at p. 303) observed: 


“Since the time when the principle of 
protection against self-incrimination be- 
came established in English law and in 
other systems of law which have follow- 
ed it, there has been considerable debate 
as to the utility thereof and serious 
doubts were held in some quarters that 
this principle has a tendency to defeat 
justice. In support of the principle it is 
claimed that the protection of accused 
against self-incrimination promotes active 
investigation from external sources to 
find out the truth and proof of alleged 
or suspected crime instead of extortion 
of confessions on unverified suspicion...... 


‘On the other hand, the opinion has been 


strongly held in some quarters that this 
rule has an undesirable effect on social 
interests and that in the detection of 
crime, the State is confronted with over- 
whelming difficulties as a result of this 
privilege, It is said this has become a 
hiding place of crime and has outlived 
its usefulness and that the rights of ac- 
cused persons are amply protected with- . 
out ‘this privilege and that no innocent 
person is in need of it...... 


“In view of the above background, 
there is no inherent reason to construe 
the ambit of this fundamental right as 
comprising a very wide range. Nor 
would it be legitimate to confine it to the 
barely literal meaning of the words > 
used, since it is a recognised doctrine 
that when appropriate a constitutional 
provision has to be liberally construed, 
so as to advance the intendment thereof 
and to prevent its circumvention......% 


+, 
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Issues Answered, ‘Any person’ in S. 16-, 
Cr. P, C.a 


32. We will now answer the questiors 
suggested at the beginning and advert tp 
the decisions of our Court which set the 
tone and temper of the ‘silence’ clause 
and bind us willy nilly. We have earlie 
explained why we regard S. 161 (2) as a 
sort of parliamentary commentary o2 
Art. 20 (3). So, the first point to decide 
is whether the police have power unde 
Ss. 160 and 161 of the Cr. P. C. to que 
tion a person who, then was or, in the 
future may incarnate as, an accused 
person. The Privy Council and this Cour: 
have held that the scope of S. 161 does 
include actual accused and suspects and 
we deferentially agree without repeatims 
the detailed reasons urged before us be 
counsel. i 


33. The Privy Council, in Pakalka 


Narayana Swami’s case (AIR 1939 PC 47) 
reasoned at p, 51: 


“Tf one had to guess at the intentions 
of the Legislature in framing a Secticm 
in the words used, one would suppose 


that they had in mind to er- 
courage the free disclosure of 
information or to protect tke 


person making the statement from a 
supposed unreliability of police .test.- 
mony as to alleged statements or both, 
In any case the reasons would apply ¿s 
might be thought a fortiori to æ 
alleged statement made by a person ult~ 
mately accused. But in truth when tra 
meaning of words is plain it is not tts 
duty of the Courts to busy themselves 
with supposed intentions, 


I have been long and deeply impressed 
with the wisdom of the rule. now I be 
lieve universally adopted, at least in tks 
Courts of law in Westminster Ha_, 
that in construing wills and indeed 
statutes, and all written instruments, tk2 
grammatical and ordinary sense of tha 
words is to be adhered to, unless thst 
would lead’to some absurdity, or some 
repugnance or inconsistency with tke 
rest of the instrument, in which caz 
the grammatical and ordinary sense zf 
the words may be modified, so as 3 
avoid that absurdity and inconsistency, 
but no farther: Lord Wensleydale a 
(1857) 6 HLC 61 at p, 106, 


My Lords, to quote from the language 
of Tindal, C. J. when delivering the 
opinion of the Judges in (1844) 11 CL & 
F 85 at page 143, ‘The only rule for the 
construction of Acts of Parliament Zs 
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that they should be construed according 
to the intent of the Parliament which 
passed the Act. If the words of the statute 
are in themselves precise and unambi- 
guous, then no more can be necessary 
than to expound those words in their 
natural and ordinary sense. The words 
themselves alone do in such case best 
declare the intention of the law-giver. 
But if any doubt arises from the terms 
employed by the Legislature, it has al- 
ways been held a safe means of collect- 
ing the intention, to call in aid the 
ground and cause of making the statute. 
and to have recourse to the preamble 
which according to Dyer, C. J. (1562) 1 
Plowd 353 at p. 369 is a key to open the 
minds of the makers of the Act, and the 
mischiefs which they are intended to 
redress: Lord Halsbury LC im (1891) AC 
531 at p. 542, 


They reached the conclusion that tany 
person’ in S. 161, Cr. P. C; would in- 
clude persons then or ultimately accus~ 
ed. The view was approved in Mahabir 
Mandal’s case ((1972) 3 SCR 639) at) 
p. 657 : (AIR 1972 SC 1331 at pp. 1341, 
1342). We hold that ‘any person supposed 
to be acquainted with the facts and cir- 
cumstances of the case’ includes an ac- 
cused person who fills that role because 
the police suppose him to have commit- 
ted the crime and must, therefore, be 
familiar with the facts. The supposition 
may later prove a fiction but that does 
not repel the section. Nor does the mar- 
ginal note ‘examination of witnesses by 
police’ clinch the matter. A marginal 
note clears ambiguity but does not con- 
trol meaning. Moreover, the suppositious 
accused figures functionally as a witness. 
‘To be a witmess’, from a functional angle, 
is to impart knowledge in respect of a 
relevant fact, and that is precisely the 
purpose of questioning the accused under 
5. 161, Cr. P. C. The dichotomy between 
‘witnesses’ and ‘accused’ used as terms 
of art, does not hold good here. The 
amendment, by Act XV of 1941, of Sec- 
tion 162 (2) of the Cr. P. Code is a legis- 
lative acceptance of the Pakala Nara- 
yana Swamy reasoning and guards against 
a possible repercussion of that ruling. 
The appellant squarely fell within the 
interrogational ring. To hold otherwise is 
to fold up investigative exercise, since 
questioning suspect is desirable for 
detection of crime and even protection 
of the accused. Extreme positions may 
boomerang in law as in politics, More- 
over, as the Miranda ((1966) 384 US 436) 
decision states (pp. 725, 726); 
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_“It is an act of responsible citizenship 
for individuals _ to, give whatever infor- 
mation they may have to aid in law 
enforcement. 

Confessions remain a proper element 
in law enforcement, Any statement 
given freely and voluntarily without any 
compelling influences is, of course, ad- 
missible in evidence. The fundamental 
import of the privilege while an indivi- 
dual is in custody | is not whether he is 
allowed to talk to the police without the 
benefit of warnings — and counsel, but 
whether he can be imterrogated, There 
is no requirement | that police stop a 
person who enters| a police station and 
states that he wishes to confess to a 
crime, or a person, who calls the police 
to offer a confession or any other..state- 
ment he desires to make, Volunteered 
statements of any kind are not barred 
by the Fifth Amendment and their ad- 
missibility is not affected by our holding 
_ today. (Emphasis added); 


1040 S.C. 























A recurrent argument made in these 
eases is that society’s meed for interro- 
gation outweighs | the privilege. This 


argument is not unfamiliar to this Court.- 


See, e.g., Chambers v, Florida, (1940) 309 
US 227, 240-241 : 84 L. Ed. 716, 724 : 60 
S Ct 472, The whole thrust of our fore~ 
going discussion demonstrates that the 
Constitution has prescribed the rights of 
the individual when confronted with the 
power of Government when it provided 
in the Fifth Amendment that an indivi- 
dual cannot be compelled to be a wit- 
ness against himself. That right cannot 
be abridged. 

once observed: 


“Decency, Security and liberty alike 
demand that Government officials shall 
be subjected to the same rules of con- 
duct that are commands to the citizens. 
In a Government of laws, existence of 
the Government will be imperilled if it 
fails to observe the law scrupulously. 
Our Government is the potent, the omni- 
present teacher. For good or for ill, it 
teaches the whole people by its example, 
Crime is contagious. If the Government 
becomes a law-breaker, it breeds con- 
tempt for law; it invites every man to 
become a law unto himself; it invites 
anarchy. To declare that in the admin- 
istration of the criminal law the end 
justified the means...... would bring terris 
ble retribution. Against at the pernicious 
doctrine this Court should resolutely set 
its face.’ Olmstead v, United States, 
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AIR. 


: 72 L, Ed. 944, 
66 ALR 376 (dis- 


(1928) 277 US 438, 485 
959: 48 S Ct 564: 
senting opinion), 

In this connection, one of our country’s 
distinguished jurists has pointed out: 
“The quality of a nation’s civilization 
can be largely measured by the methods 
it uses in the enforcement of its crimi- 
nal law.” (Emphasis supplied). 

Article 20 (3) ‘Accused of an offence’: 

34, It is idle to-day to ply the query 
whether a person formally brought into 
the police diary as an accused, person is 
eligible for the prophylactic benefits of 
Art. 20 (3). He is, and the learned Advo- 
cate-General fairly stated, remembering 
the American cases and the rule of libe- 
ral construction, that suspects, not yet 
formally charged but embryonically are 
accused on record, also may swim into 
the harbour of Art, 20 (3), We note this 
position but do not have to pronounce 
upon it because certain observations in 
Oghad’s case ((1962) 3 SCR 10): (AIR 
1961 SC 1808) concludes the issue. And 
in Bansilal’s case (1961) 1 SCR 417 at 
p. 438 : (AIR 1961 SC 29 at pp, 38, 39) 
this Court observed ; 

“Similarly, for invoking the constitu- 
tional rights/against testimonial com~ 
pulsion guaranteed under Art. 20 (3) it 
must appear that a formal accusation has 
been made against the party pleading 
the guarantee and that it relates to the 
commission of an offence which in the 
normal course may result in prosecution. 
Here again the nature of the accusation 
and its probable sequel or consequence 
are regarded as important, 


Thus we go back to the question which 
we have already posed was the appel- 
lant accused of any offence at the time 
when the impugned notices were served 
on him? In answering this question in 
the light of the tests to which we have 
just referred it will be necessary to 
determine the scope and nature of the 
enquiry which the inspector undertakes 
under S. 240; for unless it is shown that 
an accusation of a crime can be made 
in such an enquiry, the appellant’s plea 
under Art, 20 (3) cannot succeed. Sec- 
tion 240 shows that the enquiry which 
the inspector undertakes is in substance 
an enquiry into the affairs of the com- 
pany concerned, 


If, after receiving the report, the Cen- 
tral Government is satisfied thet any 
person is guilty of an offence for which 
he is criminally liable, it may, after 
taking legal advice, ‘institute criminal 
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proceedings agains: the offending persın 
under S. 242 (1); but the fact that a 
prosecution may ultimately be launchd 
against the alleged offender will rot 
retrospectively change the complexion or 
character of the proceedings held by t28 
inspector when he makes the investiga- 
tion, Have irregularities been committed 
in managing the affairs of the compar-7} 
if yes, what is the nature of the irrega=« 
larities ? Do they amount to the commis« 
sion of an offence punishable under tze 
. criminal law? If they do who is liak a 
for the said offence? These and su-h 
other questions fall within the purview 
of the inspector's investigation. Te 
scheme of the relevant sections is that 
the investigation begins broadly with a 
view to examine the management of tze 
affairs of the company to find out whe- 
ther any irregularities have been com- 
mitted or not. In such a case there is —o 
accusation, either formal or otherwis:, 
against any specified individual; thera 
may be a general allegation that t-e 


affairs are irregularly, improperly :r 
illegally managed; but who would ‘<e 
responsible for the affairs which are 


reported to be irragularly managed is a 
matter which would be determined at.tke 
end of the enquiry, At the commencs< 
ment of the enquiry and indeed throug=~ 
out its proceedings there is no accused 
person, no accuser and no accusatien 
against anyone that he has committed an 
offence, In our opinion a general enqui-y 
and investigation into the affairs of tka 
company thus contemplated cannot be 
regarded as an investigation which staris 
with an accusation contemplated in Ar. 
20 (3) of the Constitution. In this connez 
tion it is necessary to remember that tha 
relevant sections of the Act appear io 
Part VI which generally deals witha 
Management and administration of tha 
companies.” 


35. In Raja Narayanlal Bansilal ~, 
Manek Phiroz Mistry’ ((1961) 1 SCR 417s 
(AIR 1961 SC 29), The admissibility æf 
a statement made before an Inspector 
appointed by the Government of Inda 
under the Indian Companies Act, 192:, 
to investigate the affairs of a Com- 
pany and to report thereon was canvass 
sed. It was observed at p. 436 (of SCR) 1 
{at p. 38 of ATR), 


Toeseeee ONE Of the essential conditiors 
for invoking the ccnstitutional guarantes 
enshrined in Art. 20 (3) is that a formal 
accusation relating to the commission c= 
an offence, which would normally lead 
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to his prosecution, must have been level- 
led against the party who is being com= 
pelled to give’ evidence against him.” 
Sinha, C, J., speaking for the majority 
of the Court in Kathi Kalu Oghad’s casa 
(AIR 1961-~SC 1808), stated thus (at p. 
1817): i 

“To bring the -statement in question 
within the prohibition of Art. 20 (3), the 
person accused must have stood in the 
character of an accused person at the 
time he made the statement. It is not 
enough that he should become. an accus- 
ed, any time after the statement has 
been made.” ` 


Further observations in Bansilal’s case 
(AIR 1961 SC 29) make it out that in an 
enquiry undertaken by an Inspector to 
investigate into the affairs of a company, 
the statement of a person not yet an 
accused, is not hit by Art. 20 (3). Such a 
general enquiry has no specific accusation 
before it and, therefore, mo specific accus- 
ed whose guilt is to be investigated. 
Therefore, Art, 20 (3) stands excluded, 


In R. C. Mehta (1969) 2 SCR 461: (AIR 
1970 SC 940) also the court observed: (at 
pp. 946, 947): 

“VseeseseeeeNOrmally a person stands in 
the character of an accused when a First 
Information Report is lodged against him 
in respect of an offence before an Officer 
competent to investigate it, or when a 
complaint is made relating to the com- 
mission of an offence before a Magistrate 
competent to try or send to another Ma- 
gistrate for trial of the offence, Where a 
Customs Officer arrests a person and in- 
forms that person of the grounds of his 
arrest, (which he is bound to do under 
Art. 22 (1) of the Constitution) for the 
purpose of holding an enquiry into the 
infringement of the provisions of the 
Sea Customs Act which he has reason to 
believe has taken place, there is no for- 
mal accusation of an offence, In the case 
of an offence by infringement of the Sea 
Customs Act and punishable at the trial 
before a Magistrate there is an accusa- 
tion when a complaint is lodged by an 
officer competent in that behalf before 
the Magistrate.” 


Reliance was placed on Goenka’s case 
(Cri As. Nos. 131 and 132 of 1961, D/- 
20-9-1963 (SC)) where this Court has 
said: 

“The information collected under S, 19 
fs for the purpose of seeing whether a 
prosecution should be launched or not. 
At that stage when information is being 
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collected there is no accusation against 
the person from whom information is 
being collected. It may be that after the 
information has been collected the Cen- 
tral Government or the ReServe Bank 
may come to the conclusion that there is 
no case for prosecution and the person 
concerned may never be accused. It can- 
not therefore be predicted that the per- 
son from whom information is being col- 
lected under S. 19 is necessarily in the 
position of an accused. The question whe- 
ther he should be made an accused is 
generally decided after the information is 
collected and it is when a show cause notice 
is issued, as was done in this case on 
July 4, 1955, that it can be said that a 
formal accusation has been made against 
the person concerned, We are therefore 
of the opinion that the appellant is not 
entitled to the protection of Art. 20 (3) 
with respect to the information that 
might have been collected from him 
under S. 19 before July 4, 1955.” 


36. It is plausible to argue that, 
where realism prevails over ‘formalism 
and probability over possibility, the en- 
quiries under criminal statutes, with 
quasi-criminal investigations are of an 
accusatory nature and are sure to end 
in prosecution, if the offence is grave and 
the evidence gathered good. And to deny 
the protection of a constitutional shield 
designed to defend a suspect because the 
enquiry is preliminary and may possibly 
not reach the court is to erode the sub- 
stance while paying hollow homage to 
the holy verbalism of the article. We are 
not directly concerned with this facet of 
Art. 20 (3); mor are we free to go against 
the settled view of this Court. There it 
At what stage of the justice process 
does Art. 20 (3) operate? 


37, Another fatuous opposition to. the 
application of the constitutional inhibition 
may be noted and regatived. Does the 
ban in Art. 20 (3) operate only when the 
evidence previously procured from the 
accused is sought to be introduced into 
the case at the trial by the court? This 
submission, if approved, may sap the 
juice and retain the rind of Art. 20 (3) 
doing interpretative violence to the hu- 
manist justice of the proscription. . 


38. The text of the clause contains no 
such clue, its intendment is stultified by 
_ such a judicial ‘amendment’ and an ex- 
pansive construction has the merit of 
natural meaning, self-fulfilment of the 
‘silence zone’ and the advancement of 
human rights. We over-rule the plea for 


Nandini Satpathy v. P. L. Dani (K. Iyer Jj 


A.L R. 


narrowing down the play of the sub-arti- 
cle to the forensic phase of trial. It works 
where the mischief is, in the womb, i, e. 
the police process. In the language of 
Miranda ((1966) 384 US 436): 

“Today, then, there can be no doubt 

that the Fifth Amendment privilege is 
available outside of criminal court pro- 
ceedings and serves to protect persons - 
in all settings in which their freedom of 
action is curtailed in any significant way 
from being compelled to intriminate 
themselves,” 
The fonstitutional shield must be as 
broad as the contemplated danger. The , 
Court in M. P. Sharma’s case (AIR 1954 
SC 300) took this extended view (at 
page 304): 

“Indeed, every positive volitional act 
which furnishes evidence is testimony, 
and testimonial compulsion connotes 
coercion which procures the positive voli~ 
tional evidentiary acts of the person, as 
opposed to the negative. attitude of 
silence or submission on his part. Nor is 
there any reason to think that the pro-s 
tection in respect of the evidence so pro~ 
cured is confined to what transpires at 


the trial in the court room. The phrase 








used in Art, 20 (3) is “to be a witness” 
and not to “appear as a witness”: It fol- 


lows that the protection afforded to an 


accused in so far as it is related to the 
phrase “to be a witness” is not merely 
in respect of testimonial compulsion in 
the court room but may well extend to 





“compelled testimony previously obtained 





from him. It is available therefore to.a 
person against whom a formal accusation 





relating to the commission of an 
offence has been levelled which 
in the normal course may re- 





sult in prosecution. Whether it is avail- 


able to other persons in other situations 
does not call for decision in this case 
(emphasis added) : 


39. Considered-in this light, the gua-~ 


‘ramtee under Article 20 (3) would be 


available in the present cases to these 
petitioners against whom a First Infor- 
mation ‘Report has been recorded as ac- 
cused therein, It would extend to any 
compulsory process for production of evi- 
dentiary documents which are reasonably 
likely to support a prosecution against 
them. l 

40. We have to apply this rule of 
construction, an offshoot of the Heydon’s 


1978. 
case doctrine ((1584) 76 ER 637), whi2 


demarcating the suspect and the sens-_ 


tive area of self-crimination and the pre- 
tected sphere of defensive silence. If tə 
police can interrogate to the point of sel> 
accusation, the subsequent exclusion ef 
that evidence at the trial hardly helps 
because the harm has been already donz. 
The police will prove through other evi- 
dence what they have procured through 
forced confession, So it is that the fore- 
sight of the framers has pre-empted selž- 
incrimination at the incipient stages Ky 
not expressly restricting it to the trial 
stage in court. True, compelled testimor-7 
previously obtained is excluded. But tk= 
preventive blow falls also on pre-couzt 
testimonial compulsion. The condition, as 
the decisions now go. is that the perscn 
compelled must be an accused. Both pre- 
cedent procurement and subsequent erx- 
hibition of self-criminating testimony ar2 
obviated by intelligent constitutional 
anticipation. : 

Gü) What is an incriminatory state- 
ment? (ii), What is compelled’ testimony? 

41. Two vital, yet’ knotty, prc- 
blems demand ‘solution at this ‘ stag= 
What is ‘being witness against’ one- 
self? Or. in the amnotational lar- 
guage of Section 161 (2), when ars 
answers tainted withthe tendency to ex- 
pose an accused to a criminal charge” 
When can testimony be castigated zs 
‘compelled’? The answer to the first hes 
been generally outlined by us earliez 
Not all relevant answers are criminatorr. 
not all criminatory answers are confes- 
sions, Tenancy to expose to a crimine! 
charge is wider than actual exposure ts 
such charge. The spirit of the American 
rulings and the substance of this Courts 
observations justify: this ‘wheels withia 
wheels’ conceptualization of self-accus=- 
tory statements, The orbit of relevancy 
is large. Every fact which has a nexus 
to any part of a case is relevant. bt: 
such nexus with the case does not make 
it noxious to the accused. Relevance may 
co-exist with innocence and. constitutions 
censure is. attracted only when inferenc= 
of nocence exists, And an incriminatory 
inference is not enough for a ‘confession 
Only if, without more, the answer esta 
blishes. guilt, does. it amount to a confes- 
sion, An illustration will explicate our 
proposition, 

42, Let us hypothesize a homocide. 
episode in which A dies.and B is suspec- 
ted: of murder; the scene of the crim= 
being ‘C’. In such a case a bunch of ques- 
tions may be relevant and yet be inno- 
cent. Amy one who describes the scen= 
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as well-wooded or dark or near a stream 
may be giving relevant evidence of the 
landscape. Likewise, the medical evi- 
dence of the wounds on the 
deceased ‘and the police evidence 
of the spots where blood pools were 
noticed are relevant but vis-a-vis B 
may have no incriminatory force. But 
an answer that B was seen at or near 
the scene, at or about the time of the 
occurrence or had blood on his clothes 
will be criminatory, is the hazard of in- 
culpatory implication. In this sense, A 
answers that would, in themselves, sup-| 
port a conviction are confessions but ans-| 
wers which have a reasonable tendency 
strongly to point out to the guilt of the 
accused are incriminatory. Relevant re- 
plies which furnish a real and clear link 
in the chain of evidence indeed to bind 
down the accused with the crime become 
incriminatory and offend Art. 20 (3) if 
elicited by pressure from the mouth of 
the accused, If the statement goes fur- 
ther to spell in terms that B killed A, it 
amounts to confession. An answer ac- 
quires confessional status only if, in 
terms or. substantially, all the facts; 
which constitute the offence are admitted 
by the offender. If his statement also con- 
tains self-exculpatory matter it ceases}: 
to be a confession. Article 20 (3) strikes 
at confessions and self-incriminations 
but leaves untouched other relevant facts.) 
43. In Hoffman v.- United States 
((1950) 341 US 479) the Supreme Court 
of the United States considered the scope 
of the privilege against self-incrimination 
and held that it would extend not only 
to answers that would-in themselves sup- 
port a conviction but likewise embrace 
those which would furnish a link in the 
chain of evidence needed to prosecute 
the claimant. However, it was clarified 
that the -link must be reasonably strong 
to make the accused apprehend danger 
from such answer. Merely because he 
fancied that by such answer. he would 
incriminate himself he could not claim 
the privilege of silence. It must appear 
to the court that the implications of the 
question, in the setting in which it is 
asked, make it evident that a responsive 
answer or an explanation of why it can- 
not be answered might be dangerous 
because injurious disclosure could result. 


The apprehension of incrimination from 
the answer sought must be substantiali 


and real as distinguished from danger ofi 


remote possibilities or fanciful: flow ~ flow of] 

















1044 S.C. [Prs, 43-46] Nandini Satpathy v. 


inference, Two things need emphasis. The 


setting of the particular case, the context 
and the environment ie., the totality of 
circumstances must inform the perspec- 
tive of the court adjudging the incrimi-~ 
natory injury, and. where’ reasonable 
doubt exists, the benefit must go in 
favour of the right to silence by a liberal 
construction of the Article. In Malloy v. 
Hogan, ((1964) 12 L Ed 2d 653), the 
Court unhesitatingly held that the claim 
of a witness of privilege against self- 
Incrimination has to be tested on a care- 
ful consideration of ali the circumstances 
fn the case and where it is clear that the 
claim is unjustified, the protection is un- 
available. We have summariséd the 


Hoffman standard and the Malloy test, 


Could the witness (accused) have reason< 
ably sensed the peril of prosecution from 
` his answer in the conspectus of circum- 
stances? That is the true test. The per~ 
ception of the peculiarities of the case 
cannot be irrelevant in proper appraisal 
of self-incriminatory potentiality. The 
eases of this Court have used different 
phraseology but set down substantially 
the same guidelines, i 


44. Phipson, it is true, has this to say 
on self‘incrimination: "The rule applies to 
questions not only as to direct criminal 
acts,- but as to perfectly innocent mat- 
ters forming merely links in the chain 
of proof. We think this statement toe 





widely drawn if applied to Indian Statu-. 


tory and Constitutional Law. Cross also 
has overstated the law, going by Indian 
provisions by including in the prohibition 
even those answers ‘which might be used 
as a step towards obtaining evidence 
against him’, The policy behind the privi- 
lege, under our scheme, does not swing 
so wide as to sweep out of admissibility 
statements neither confessional per se nor 
guilty in tendency but merely relevant 
facts which, viewed in any setting, does 
not have.a sinister import. To spread. the 
net so wide is to make a mockery of the 
examination of the suspect, so necessi- 
tous in the search for truth. Overbreadth 
undermines, and we demur to such mor- 
bid exaggeration of a wholesome protec- 
tion. Neither Hoffman ((1950) 341 US 479) 
nor Malloy (1964) 12 Law Ed 2d 653) nor 
Maness ((1975) 42 L Ed 2d 574) drives us 
fo this devaluation of the police process, 
And we'‘are supported by meaningful 
hints from prior decisions. In Kathi Kalu 
Oghad’s case (1962) 3 SCR 10 at p. 32: 
(AIR 1961 SC 1808 at p. 1815), this court 
authoritatively observed, on the bounds 
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petae constitutional proscription and 
testimonial permission; 

“In -order that a testimony by an 
accused person may be said to have been 
self-incriminatory, the compulsion of 
which comes within the prohibition of 
the constitutional provisions, it must be 


of sucha character that by itself it should 
have the tendency of incriminating the 


accused, if not also of' actually doing so, 
In other words, it should be a statement 
which makes the case against the accused 
person at least probable, considered by 
itself”, h 

Again, the court indicated that Art. 20 (3) 


could be invoked only against statements 
which “had a material bearing on the cri- 
minality of the maker of the statement’, 
"By itself’ does not exclude the setting or 
other integral circumstances but means 
something in the fact disclosed a guilt 
element, Blood on clothes, gold bars with 
notorious marks and presence on tha 
scene or possession of the lethal weapon 
or corrupt currency have a tale to ‘tell, 
beyond red fluid, precious metal, gazing 
at the stars of testing sharpness or value 
of the rupee. The setting of the case is 
an implied component of the statement. 
45. The problem that confronts us is 
amenable to reasonable solution. Rele- 
vancy is tendency to make a fact prob- 
able. Crimination is a tendency to make 
guilt probable, Confession is a potency 
to make crime conclusive. The taint of 
tendency, under Art. 20 (3) and section. 
161 (1), is more or less the same, It is 
not a remote, recondite, freak or fanciful 
inference but a reasonable, real, material 
or probable deduction, This governing 
test holds good, it is pragmatic, for you 
feel the effect, its guilty portent, fairly, 














clearly. 
46. We, however, underscore the 
importance of the specific setting of a 


given case for judging the tendency to- 
wards guilt, Equally emphatically, we 
stress the need for regard to the impact 
of the plurality of other investigations 
in the offing or prosecutions pending on 
the amplitude of the immunity. ‘To be 
witness against oneself’ is not confined 
to particular offence regarding which the 
questioning is made but extends to other 
offences about which the accused has 
reasonable apprehension of implication 
from his answer. This conclusion alse 
flows from ‘tendency to be exposed to a 
criminal charge’. ‘A criminal charge’ 
covers any criminal charge then under 


1978 


investigation or trial 
threatens the accused, 


47, The setting of the case or cased 
is also of the utmost significance in pro~ 
nouncing on the guilty tendency of tha 
question and answer. What in one. milica 
may be colourless, may, in another be crm 
minal. ‘Have you fifty rupees In you: 
pocket?’ asks a police officer of a P. W. D. 
engineer. He may have. It spells no hint 
of crime. But if, after setting a trap, I 
the same policeman, on getting the signa, 
moves in and challenges the enginee, 
thave you 50 rupees in your pocket? Tra 
answer, if ‘yes’, virtually proves tl 
guilt. ‘Were you in a particular house at 
a particular time?’ is an innocent ques= 
tion; but in the setting of a murder aè 
that time in that house, where none elsa 
was present, an affirmative answer may 
be an affirmation of guilt. While subjec« 
tivism of the accused may exaggerated? 
apprehend a guilty inference lingering 
behind every non-committal question, 
objectivism reasonably screens nocent 
from innocent answers.: Therefore, mak- 
ing a fair margin for the accused’s cred: 
ble apprehension of implication from hs 
own mouth, the, court will view the inter- 
rogation objectively to hold it crimine- 
tory or otherwise, without surrendering to 
the haunting subjectivism of the accused, 
The dynamics of constitutional ‘silence’ 
cover many interacting factors and res 
percussions from ‘speech’, 


- 48, The next serious question debated 
before us is as to the connotation ci 
‘compulsion’ under Art. 20 (3) and its 
reflection in Section 161. (1). In Kathi 
Kalu Oghad’s case (AIR 1961 SC 1808: 
(supra), Sinha ©. J.. explained (at p, 1816-1 


“In order to bring the evidence within 
the inhibition of cl. (3) of Art. 20 it mus 
be shown not only that the person mak- 
ing the statement was am accused at tha 
time he made it and that it had a mate- 
rial bearing on the criminality of the 
maker of the statement, but also that h= 
was compelled to make that statemen: 
‘Compulsion’ iin the context, must meaz 
what in law is called ‘duress’, In tha 
Dictionary of English Law by Earl Jowit-, 
‘duress’ is explained as follows: 


‘Duress is where a man is compelled t= 
do an act by injury, beating or unlawfit 
imprisonment (sometimes called dures 
in strict sense) or by the threat of bein? 
killed, suffering some grievous bodily 
harm, or being unlawfully imprisone= 
(sometimes called menace, or duress per 
minas). Duress also includes threatening 


or imminent 


Nandini Satpathy v. P. L., Deni (K, Iyer J.) 


[Prs. 46-49] S.C. 1045 


beating or imprisonment of the wife. 
parent or child of a person,’ 

The compulsion in this sense is a physi~ 
cal objective act and not the state of 
mind of the person making the statement, 
except where the mind has been so con~ 
ditioned by some extraneous process as 
to render the making of the statement 
involuntary and, therefore, extorted. 
Hence, the mere asking by a police offi- 
cer investigating a crime against a cer- 
tain individual to do a certain thing is 
not compulsion within the meaning of 
Art, 20 (3). Hence, the mere fact that the 
accused person, when he made the state- 
ment in question was in police custody 
would mot, by itself, be the foundation 
for an inference of law that the accused 
was compelled to make the statement, 
Of course, it is open to an accused person 
to show that while he was in police cus- 
tody at the relevant time, he was subjec- 
ted to treatment which, in the circum- 
stances of the case, would lend itself to 
the inference that compulsion was, in 
fact, exercised. In other - words, it will 
be a question of fact in each case to be 
determined by the Court on weighing 
the facts and circumstances disclosed in 
the evidence before it.” 

This question of fact has to be carefully 


‘ considered against the background of tha 


circumstances disclosed in each case, 


49. The policy of the law is that each 
individual, accused included, by virtue of 
his guaranteed dignity, has a right to a 
private enclave where he may.lead a free 
life without overbearing investigatory 
invasion or even crypto-coercion, The 
protean forms gendarme duress assumes 
the environmental pressures of police 
presence, compounded by incommunicado 
confinement and psychic exhaustion, tor- 
turesome interrogation and physical 
menaces and other ingenious, sophistica~ 
ted procedures — the condition, mental, 
physical, cultural and social, of the ac- 
cused, the length of the interrogation 
and the manner of its conduct and a va- 
riety of like circumstances, will go into 
the pathology of coerced para-confession-~ 
al amswers, The benefit of doubt, where 
reasonable doubt exists, must go in favour 
of the accused. The U. S. Supreme Court 
declared, and we agree with it, that 
contemplation cannot be 
only "of what has been but of what may 
be. Under any other rule a constitution 
would indeed be as easy of application 
as it would be deficient in efficacy and 
power. Its general principles would have 
little value and be converted by prece~ 


i3 
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dent into impotent and lifeless formulas. 
Rights ‘declared in words might be lost 
in reality. And-this has been re 
The meaning ((1966) 384 US 436 (444)} and 
vitality of the Constitution have deve- 
loped against marrow and restrictive con- 
struction,’ ((1909) 54 L Ed 793, 810). 
Making Art. 20 (3) effective in action. 
50. Impregnability of the constitutional 
fortress built around Art. 20 (3) is the 
careful concern of the Court and, for 
this purpose, concrete directives must be 
spelt out. To leave the situation fluid, 
after a general discussion and statement 
of broad conclusions, may not be proper 
where glittering phrases pale into gloomy 
realities in the dark recesses where the 
law has to perform. Law is what law 


does and not what law says. This realisa- 


tion obligates us to set down concrete 
guidelines to make the law a working 
companion of life, In this context we 
must certainly be aware of the burdens 
which law enforcement: officials bear, 
often under trying circumstances and 
public ballyhoo and amidst escalating as 
well as novel crime proliferation. Our 
conclusions are, therefore, based . upon 
an appreciation of the difficulties of the 


police and the necessities of the Conai 


tution. 


51. The functional role and Sacto! 


-sense of the law is of crucial moment. 


“An acre in Middlesex,” said Macaulay. 
“is better than a principality in Utopia.” 
(introduction to ‘Law in America’ by 
Bernard Schwartz.) This realism has 
great relevance when ‘dealing with inter- 
rogation,: incrimination, police Station. 
the Constitution and the code, 

52. Now we will first formulate our 
findings on the various matters arguec 
before us and discussed above. Then we 
will fortify the observance of the lega 
requirements by the police through prac- 
tical prescriptions and proscriptions, 


53. We hold that Section 161 enables 
the police to examine the accused during 
The prohibitive sweep of 
Art, 20 (3) goes back to the stage of police 
interrogation — not, as contended, com- 
mencing in court only. In our judgmen: 
the provisions of Art. 20 (3) and Section 


161 (1) substantially cover the same area ` 


so far as police investigations are con- 
cerned. The ban on self-accusation and 
the right to silence, while one investiga- 
tion or trial is under way, goes beyond 
that case and protects the accused in re- 
gard to other offences pending or immi- 
nent, which may deter him from volun- 
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tary disclosure of criminatory matter. 
We are disposed to read ‘compelled testi- 
mony’ as evidence procured. mot merely 
by physical threats or violence but by 
psychic torture, atmospheric pressure, 
environmental coercion, tiring interroga- 
tive polixity, overbearing and intimida- 
tory methods and the like — not legal 
penalty for violation. So, the legal perils 
following upon refusal to answer, or ans- 
wer truthfully. cannot be regarded as 
compulsion within the meaning of Art. 
20 (3).. The prospect of prosecution may 
lead to legal tension in the exercise of a 
constitutional right, but then, a stance 
of silence is running a calculated risk. 
On the other hand, if there is any mode 
of pressure, subtle or crude, mental or 
physical, direct or indirect, but sufficient- 


for obtaining information from an accus- 
ed strongly suggestive of guilt, it be- 
comes ‘compelled testimony’, violative of 
Art. 20 (3). 


54. A police officer is clearly a person 
in authority. Insistence on answering is 
a form of pressure especially in the at- 
mosphere of the police station umless. 
certain safeguards erasing duress are 
adhered to, Frequent threats of prosecu- 
tion if there is failure to answer may, 
take on the complexion of undue pres- 
sure violating Art. 20 (3). Legal penalty 
may by ‘itself not- amount to duress but 
the manner of mentioning it to the vic- 
tim of interrogation may introduce an 
element of tension .and tone of command 
perilously hovering near compulsion, 


55. We have explained elaborately 
and summed up, in substance, what is 
self-incrimination or tendency to expose 
oneself to a criminal charge. It is less 
than ‘relevant’? and more than ‘confes- 
sional’. Irrelevance is impermissible but 
relevance is licit but when relevant ques- 
tions are loaded with guilty inference in 
the event of an. answer being supplied, 
the tendency to incriminate springs into 
existence. We hold further that the ac- 
cused person cannot be forced to ans- 
wer questions merely because the ans- 
wers thereto are not implicative when 
viewed in isolation and confined to that 
particular case. He is entitled to keen 
his mouth shut if the answer sought has 
a reasonable prospect of exposing him to 
guilt in some other accusation actual or 
imminent, even though the investigation 
underway is not with. reference to that. 
We have already explained that in deter- 
mining the incriminatory character of an 
answer the accused is entitled to consi- 





i 
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der — and the Court while adjudgizg 
will take note of — the setting, the totz- 
lity of circumstances, the equation, per- 
sonal and social, which have a bearizg 
on making an answer substantially innz= 
cent but in effect guilty in import. How- 
ever, fanciful claims, unreasonakbe 
apprehensions and vague possibilities cac- 
not be the hiding ground for an accused 
person. He is bound to amswer whe-e 
there is no clear tendency to criminate. 


56. We have no doubt that Section 179 
i. P. C. has a component of mens rea 
and where there is no wilful refusal b-t 
only unwitting- omission or innocect 
warding off, the offence is not made ot. 
When there is reasonable doubt indicated 
by the accused’s explanation he is entit- 
ed to its benefit and cannot be forced 3o 
substantiate his ground lest, by this pr-- 
cess, he is constrained to surrender tbe 
very privilege for which he is fighting. 
What may apparently be innocent infoc- 
mation may really be nocent or noxio=s 
viewed in the wider setting. 


57. It may not be sufficient merely io 
state the rules of jurisprudence in a 
branch like this. The man who has 
work it is the average police head cond- 
able in the Indian countryside. The maa 
who has to defend himself with the com 
stitutional shield is the little individucl, 
by and large. The place where these priz= 
ciples have to have play is the unples 
sant police station, unused to constitz 
tional nuances and habituated to oth=r 
strategies. Naturally, practical poinks 
which lend themselves to adoption witk- 
out much sophistication must be indicated 
ff this judgment is to have full soci=l 
relevance, In this perspective we address 
ourselves to the further task of concreti= 
ing guidelines. 


58. Right at the beginning we muct 
notice Art. 22 (1) of the Constitutioz, 
which reads: ' 


“No person who is arrested shall ba 
detained in custody without being im 
formed, as soon as may be, of the stunk 
for such arrest nor shall he be denied 
the right to consult, and to be defended 
by, a legal practitioner of his choice.” 
The right to consult an advocate of his 
choice shall not be denied to any persa 
who is arrested. This does not mean that 
persons who are not under arrest or cus 


tody can be denied that right. The spir © 


and sense of Art, 22 (1) is that it is fur- 
damental to the rule of law that the ser- 
vices of a lawyer shall be available for 
onsultation to any accused person unde? 
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circumstances of near-custodial interro- 
gation. Moreover, the observance of the 
right against self-incrimination is best 
promoted by conceding to the accused the 
right to consult a legal practitioner of 
his choice. 


59. Lawyer's presence is a constitu- 
tional claim in some circumstances in 
our country also,- and, in the context of 
Art. 20 (3), is an assurance of awareness 
and observance of the right to silence, 
The Miranda decision ((1966) 384 US 436) 
has insisted that if an accused person 
asks for lawyer’s assistance, at the stage 
of interrogation, it shall be granted before 
commencing or continuing with the ques- 
tioning. We think that Art. 20°(3) and Art. 
22 (1) may, in a way, be telescoped by 
making it prudent for the Police to per- 
mit the advocate of the accused, if there 
be one; to be present at the time he is 
examined. Over-reaching Art. 20 (3) and 


section. 161 (2) will be obviated by this 


requirement. We do not lay down that 
the Police must secure the services of a 
lawyer. That will lead to ‘police-station- 
lawyer’ system, an abuse which breeds 
other vices. But all that we mean is that 
if an accused person expresses the wish - 
to have his lawyer by his side when his 
examination goes on, this facility shall 
not be denied, without being exposed to 
the serious reproof that involuntary self- 
crimination secured in secrecy and by 
coercing the will, was the project. 


60. Not that a lawyer’s presence is a 
panacea for all problems of involuntary 
self-crimination, for he cannot supply 
answers or whisper hints or otherwise 
interfere with the course of questioning 
except to intercept where intimidatory 
tactics are tried, caution his client where 
incrimination is attempted and insist on 
questions and answers being noted where 
objections are not otherwise fully appre- 
ciated. He cannot harangue the police 
but may help his client and complain oz 
his behalf, although his very presence 
will ordinarily remove the implicit 
menace of a police station. 


61, We realize that the presence of a 
lawyer is asking for the moon in many 
cases until a public defender system be- 
comes ubiquitous. The police need not 
wait more than for a reasonable while 
for an advocate’s arrival. But they must 
invariably warn — and record that fact 
—about the right to silence against self- 
incrimination; and where the accused is 
literate take his written acknowledg- 
ment, f 
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62. ‘Third degree’ is an easy tempta- 
tion where the pressure to detect is 
heavy, the cerebration involved is hard 
and the resort to torture may yield high 
dividends. Das Gupta, J., dissenting for 
the minority on the bench, drove . home 
a point which deserves attention while 
on constitutional construction (at p, 1819 
of AIR 1961 SC): 


“It is sufficient to remember that long 
before our Constitution came to be 
fr-med the wisdom of the policy under- 
Tying these rules had been weil recognis- 
ed. Not that there was no view to the 
contrary; but for long it has been gene~ 
rally agreed among those who have de- 
voted serious thought to these problems 
that few things could be more harmfu? 
to the detection of| crime or convictior: 
of the real culprit; few things more 
likely to hamper the disclosure. of truth 
than to allow investigators or prose- 
cutors to slide down the easy path of 
producing by compulsion, evidence, whe- 
ther oral or documentary, from an ac- 
cused person. Jt has been felt that the 
existence of such | an easy way would 
tend to dissuade persons in charge oi 
investigation or prosecution from. con- 
ducting diligent search for reliable inde- 
pendent evidence and from sifting or 
available materials | with the care neces- 
sary for ascertainment of truth. If it is 
permissible in law, to obtain evidence 
from the accused person by compulsion, 
why tread the hard path of laborious 
investigation and prolonged examination 
of other men, materials and documents 7 
It has been well said that an abolition of 
this privilege - -would be an incentive for 
those in charge of enforcement of law 
‘to sit comfortably |in the shade rubbing 
red pepper into a poor devil’s eyes rather 
than to go about in the sun hunting up 
evidence,’ (Stephen; History of Criminal 
Law, p. 442). No ;less serious is tha 
danger that some | accused persons at 
least, may be induced to furnish evid- 
ence against themselves which is totally 
false — out of sheer despair and an 
anxiety to avoid an unpleasant present, 
Of all these dangers the Constitution~ 
makers were clearly well aware and it 
was to avoid them | that Art, 20 (3) was 
put in the Constitution.” 


63. The symbiotic meed fo preserva 
the immunity without. stifling legitimats 
investigation persuades us to indicata 
that after an examination of the accus- 
ed, where lawyer of his choice is nct 
available, the police official must taka 
‘him toa oe doctor or other 
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willing and responsible non-partisan offi- 
cial or non-official and allow a secluded 
audience where he may unburden him~< 
self beyond the view of the police and 
tell whether he has suffered duress, 
which should be followed by judicial or 
some other custody for him where the 
police cannot teach him. The collocutor 
may briefly record the relevant conversa< 
tion and communicate it — not te the 
police — but to the nearest magistraie, 
Pilot projects on this pattern may yield 
experience to guide the practical pro- 
cesses of implementing Art. 20 (3). We 
do not mandate but strongly suggest, 


64. The statement of the accused, if 
voluntary, is admissible, indeed, invalu-< 
able. To erase involuntariness we must 
erect safeguards which will not ‘kill the 
goose’, To ensure this free will by in~ 
built structural changes is the deside- 
Tatum. Short-run remedies apart, long~ 


‘run recipes must be innovated whereby 


fists are replaced by wits, ignorance by 
awareness, ‘third degree’ by civilized 
tools and technology. The factotum 
policeman who does everything from a 
guard of honour to traffic patrol to subtle 
detection is an obsolescent survival. Spe- 
cial training, special legal courses, tech« 


nological and other detective updating, 
are important. An aware policeman is 


the best social asset towards crimeless« 
ness, The consciousness of the official as 
much as of the community is the healing 
hope for a crime-ridden society, Judge- 
centred remedies don’t work in the aba 
sence of community centred rights, All . 
these add up to separation of investiga« 
tory personnel from the general mass and 
in service specialisation of many hues on 
a scientific basis, This should be done 
vertically and horizontally, More impor- 
tantly, the policeman must be released 
from addiction to coercion and 
sensitized to constitutional values, 


65. The Indian Republic cannot fule 
fil its social justice tryst without a 
serious strategy of cultural and organi- 
sational transformation of police intellig- 
ence and investigation, abjuring fists and 
emphasizing wits, setting apart a sepa- 
rate, sophisticated force with special 
skills, drills, techniques and technology 
and aloof from the fossilising, sometimes 
marginally feudal, assignments — like 
V.I.P. duty, sentry duty, traffic duty. 
law and order functions, border security 
operations, They must develop an ethos 
and ethic and professionalism and pro« 
bity which can effectively meet the chals . 


are 
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lenge of criminal cunning. the menace -f 
macabre intricacies and the subta 


machinations of white collar criminals .a 
politics, business and professions and can 
do so without resort to vulgarity. violen=e 
or other vice. The methods, manners amd 
morals of the police force are the 
measure of a society’s cultural toleranza 
and a Government’s real refinement. 

66, Such a broad project is overdra 
Constitutions are not self-working. Jucc= 
cial fire-fighting does not prevent fires, 
So it is that we stress hopefully the lar- 
ger changes now needed especially be- 
cause the recurrent theme of police rc-a 
in a Welfare State is reportedly engagi-g 
the attention of a national commissic, 
Our: observations are fragmentary bei-g 
confined to the constitutional imperative 
of Art. 20 (3). A holistic perspective 
informs our suggestions. Our purpose is 
not to sterilise the police but to clotze 
the accused with his proper right pf 
silence, Article 20 (3) is not a paper tiger 
but a provision to police the police and 
to silence coerced crimination, The dis- 
senting words of Mr. Justice White bær 
quotation in this context: 


“The Court’s duty to assess tze 
consequences of its action is not satisfizd 
by the utterance of the truth that a val_e 
of our system of criminal justice is ‘=o 
respect the inviolability of the hum=n 
personality’ and to require Government 
to produce the evidence against the cce 
cused by its own independent labozs, 
(Ante, at 715). More than the hum:n 
dignity of the accused is involved; t=e 
human personality of others in t2e 
society must also be preserved. Thus tze 
values reflected by the privilege are rot 
the sole desideratum; society’s interest 
in the general security is of eqtval 
weight,” , 

“The obvious underpinning of tæ 
Court’s decision is a deep-seated dizs~ 
trust of all confessions. As the Cout 
declares that the accused not be inte= 
rogated without counsel present, absent a 
waiver of the right to counsel, and as 
the Court all but admonishes the lau 
yer to advise the ((1966) 384 US 436, 523) 
accused to remain silent, the result adds. 
up to a judicial judgment that evidence 
from the accused should not be used 
against him in any way, whether com- 
pelled or not, This is the not so subie 
overtone of the opinion that it is inhe< 
rently wrong for the police to gather 
evidence from the accused himself, Ard 
this is precisely the nub of this discemt, 
I see nothing wrong or immoral azd 
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certainly nothing unconstitutional in the 
police’s asking a suspect whom they hava 
reasonable cause to arrest whether or 
not he killed his wife or in confronting 
him with the evidence on which the 
arrest was based, at least where he has 
been plainly advised that he may re- 
maim completely silent. (see Escobedo v, 
Illinois, (1964) 12 L, Ed, 2d 977). Until 
today, ‘the admissions or confessions of 
the prisoner, when voluntarily and 
freely made, have always ranked high 
in the scale of incriminating evidence’, 
Brown v, Walker, (1895) 40 L. Ed. 819, 
see also Hopt v. Utah, (1884) 28 L. Ed, 
262. Particularly when corroborated, as ` 
where the police have confirmed the ac- 
cused’s disclosure of the hiding place of 
implements or ‘fruits of the crime, such 
confessions have the highest reliability 
and significantly contribute to the certi- 
tude with which we may believe the ac- 
cused is guilty, Moreover, it is by no 
means certain that the process of con- 
fessing is injurious to the accused. To 
the contrary it may provide psycho- 
logical relief and “enhance the prospects 
for rehabilitation, 


This is not to say that the value of 
respect for the inviolability of the ac- 
cused’s individual personality should be 
accorded no weight or that all confessions 
should be indiscriminately admitted, This 
Court has long read- the Constitution 
to proscribe compelled confessions, a 
salutary rule from which there should 
be no retreat” 

The law will only limp along until the 
tools are tuned. We have proposed the 
first stone, not the last step, 


67. A final note on the actual case on 
hand. While some aspects of Art, 20 (3) 
have been authoritatively expounded, 
other aspects have remained obscure and 
unexplored, A flash flood of ‘demands 
against self-incriminatory interrogation 
has risen now when very important per- 
sons of yesterday have got caught in the 
criminal investigation coils of today. And 
when the big fight forensic battles the 
small gain by the victory, if any. The 
fact that the scope of the protection 
against self-accusation has not been 
clarified before in this area makes it 
necessary for us to take a gentler view 
in this case, in the interest of justice. 
Moreover on our interpretation, the 
Magistrate, trying the case under S, 179, 
L P. C. and in a setting where the 
accused allegedly has a number of other 
offences to answer for, will ba thrown 
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into a larger enquiry than the simplistie 
one ordinarily neéded: 


68. We have declared the Iaw on a 
thorny constitutional question where tha 
amber light from American rulings and 
beacon beams from Indian. precedents 
have aided us in our decision, It is quite 
probable that the very act of directing < 
woman to come to the police station in 
violation of S. 160 (1), Cr. P. C. may 
make for tension and negate voluntari- 
mess. It is likely that some of the ques- 
tions are self-criminatory. More impor- 


such that the trying Magistrate may have 
to hold an elaborate enquiry about other 
investigations, potential and actual, te 
decide about the sélf-accusatory charac- 
ter of the answers. ‘And, ‘finally, the pro- 
cess of proving proneness for self-incri- 
mination will itself istrike:a blow on the 
very protection under Art. 20 (3). We 
have more reasons than one to conclude 
that the ends: of justice will be ill-servec 
by endless magisterial chase of < 
charge.the legal clarity of which is, by 
this judgment, being authoritatively un- 
veiled and the factual foundation of 
which may have some infirmities. Anċ 
the consequences of refusal to answer, 
if most of the questions are  self-con- 
demning and a few formal ones inno- 
cuous, were not gone into by us. So, we 
suggested to counsel that-the authority 
of the law be vindicated by the accus- 
ed undertaking to | answer all relevant, 


tantly, ‘the e ne circumstances are- 





not criminatory,: interrogations and, of 


this pledge of compliance, the State with- 
draw the prosecution pro tempore. If the 
accused went back on the undertaking a 

“prosecution could again. be launched and 
the party proceeded against for breach 
of the plighted word, The response from 
the State is a remarkable assertion of 
legal ‘rectitude and! exposition, of the 
principles for exercise of the power tc 
withdraw, and, finally, a conclusion 
couched thus: : 


“After careful consideration from all 
angles and in the facts and circumstances 
on record, Government have come to the 
conclusion, that there are no circum- 


stances to justify [withdrawal by the 


State Government.” 


69. We think that a litigant, be he 
the highest or lowest inthe State, should 
not lecture to the Court but listen. and 
explain its difficulties. We do not draw 
any inference about the prosecution as 
motivated, which | was the’ appellant's 
recurrent theme; for that is irrelevant in 
Court, But we confess that the statement 


i 
bs 
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of the State calls to mind the words of 
Hamlet: “The lady protests too mu 
methinks.” 


70. We must record our ETA 
of the services of the Advocate-General 
but in the statement put in; the State’s 
counsel perhaps, had to ‘speak the 
speech’, Maybe. , 


71. To conclude. We have bestowed 
some thought on the law and consider 
this case pre-eminently one where the 
Government, acting without ill-will or 
affection, should have. withdrawn the 
prosecution. By Government we mean 
the complainant — public servant who 
is the party respondent. We do not need 
the Government’ to exercise its power to 
direct its subordinate to withdraw and 
know that it is not eo nomine party be- 
fore us — a public servant is not.a bena- 
midar of Government but am officer, in 


his own right, saddled with statutory be- 


hests to execute. We note with satisfac~ 
tion that this Government is moved only. 
by legal, not extraneous, considerations 
in launching. ~and refusing to withdraw 
the prosecution ‘against the appellant, 
We have indicated some (not all) reasons, 
pertinent in law, for legitimately with- 
drawing a prosecution and the very fact 
that this. Court suggested it is ordinarily 
sufficient to rule out the charge of im- 
proper grounds and yet the State argues 
overzealously about the proper criteria! 
We could have given more relevant rea-< 
sons but do-not do so since the correct 
course, at this stage. is to quash the 
prosecution as it stands at present. 


72 Why do we? ‘To serve. the ends 
of justice. When a woman is commanded 
into a police station, violating the com- 
mandment of S. 160 of the Code. when 
a heavy load of questions is handed 
in, some permissible, some not, where 
the area of constitutional protection 
against self-crimination is (until this 
decision) blurred in some aspects, when 
in this Court, counsel for the accused 
unreservedly undertaken to answer in 
the light of the law we here lay down, 
when the object of the prosecution is to 
compel contrite compliance with S. 161, 
Cr. P. C. abandoning all contumacy and 
this is achieved by the undertaking, when 
the. pragmatic issues involved are so 
complex that effective barricades against 
police pressure to secure self-incrimina- 
tion need more steps as indicated in our 
we hold that persistence in 
the prosecution is seeming homage te 
the rule of law and ‘quashing the proses 
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cution secures: the ends of justice—the 
right thing to do is to quash the prosz- 
cution as it stands at present. We regr=t 
that this dimension of the problem has 
escaped the Executive’s attention for 
reasons best left unexplored. 


73. The conspectus of circumstancss 
persuades us to exercise our power und=r 
Art. 266 read with Art. 136 and S. 40 
of Cr. P. C. to make the following dire-- 
tion. We are satisfied that many of the 
questions put by the police are not seE- 
incriminatory, remote apprehensio—s 
being wholly irrelevant. To answer <s 


citizen’s duty; failure is asking for coz- 


viction. The appellant shall undertake to 
answer all questions put to her which 
do not materially incriminate her in t=e 
pending or imminent investigations zr 
prosecutions. If she claims immunity 
regarding any questions she will, witz- 
out disclosing details, briefly state în 
which case or offence in the offing makes 
her reasonably apprehend  self-incrin_- 
nation by her refused answers. If, after 
the whole examination is over, the officer 
concerned reasonably regards any reči- 
sal to answer. to be a wilful violation 
under pretence of immunity from se- 
incrimination, he will be free to prose- 
cute the alleged offender after studyizg 
the refusal to answer in the light of t-e 
principles we have set out, Section 173, 
I. P.C. should not be wunsheathed t:o 
promiscuously and teasingly to tense l=y 
people into vague consternation acd 
covert compuision although: the proper 
office of S. 179, L P. C. is perfectly witi- 
in the constitutional limits of Art. 20 (Z). 
' 74. The appellant, through her coum- 
sel, undertakes to abide by the abore 
directions to enswer all police interroga- 
tions relevant but not self-incriminatary 
(as explained earlier). The police oš- 
cer shall not summon her to the police 
station but examine her in terms of the 
proviso to S. 160 (1) of the Cr. P. Code. 
The appellant shall, within 10 days fren 
_ today, file a written undertaking on the 
lines directed above, although, regardless 
thereof her counsel’s undertaking voll 
bind her. Indead, we direct her to answer 
in accordance with the law we have jest 
clarified. 


75. The prosécution proceedings in 
complaint case No. 2 (c) 388 of 1977 =n 
the file of the Sub-Divisional Magistrate, 
Sadar, Cuttack, are hereby quashed aad 
tbe appeals allowed. 

; Order accordingiy. 





G. Appaswami v. R. 


Sarangapani S.C. 1051 


AIR 1978 SUPREME COURT 1051 
(From: Madras)* — 


R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


G. Appaswami Chettiar and another, 
Appellants v. R. Sarangapani Chettiar 
and others, Respondents. 

Civil Appeal No. 2028 of 1968, D/- 22-3- 
1978. 2 

(A) Hindu Law — Adoption — Widow 
— Widow not authorised by her husband 
to adopt — Assent of sapindas to adop- 
tion by her essential—Consent of nearer 
agnates withheld for improper motives — 
Consent of remoter agnates obtained -~ 
Adoption is valid. 


The power of adoption can be exer-~ 
cised by the widow alone and nobody 
can compel her to adopt. When there is 
no specific authority by the husband his 
authority is conterminous with that of 
her husband subject only to the as- 
sent of the sapindas. There 
should be evidence of the assent 
the kinsmen as suffices to show that the 
adoption by the widow was im the pro- 
per and bona fide performance of a reli- 
gious duty end not due to capricious or 
corrupt motive. The: reason for the rule 
requiring the consent of the sapindas is 
not- due to deprivation . of proprietary 
interest of the reversioners but for an 
assurance that the adoption was a bona 
fide performance of the religious duty and 
not due to any capricious action by the 
widow. In the case of a joint family it is 
necessary that the widow should consult 
the elders in the husband’s family parti- 
cularly the father of the husband who is 
her venerable protector, but when the 
family is divided the duty of the widow 
is to consult the agnates of the husband 
at the first instance. If the consent by 
the nearer agnates is withheld for im- 
proper reasons she can proceed to con~ 
sult and obtain the consent of remoter 
agnates, (1867) 12 Moo Ind App 397 (PC), 
Rel. on. ‘(ara 6) 


In the ‘instant case on a consideration 
of the evidence, it was held that the 
widow had consulted all the mecessary 
sapindas and that the withholding of the 
consent by the. appellants was due 
to improper motives which would not 
have the effect of invalidating the adop- 
tion. (Para 7) 


*(Appeal Suit No. 80 of 1960, D/- 21-9- 
1960 (Mad). 
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(B) Hindu Law — Adoption — Widow 
-— Motive of widow in making adoption 
is irrelevant for invalidating it. 

Taking into account the religious and 
the sacramental view which is involved 
in the act of adoption and the benefits 
which the Hindus believe in, namely 
that an adoption of a son in the case of 
childless Hindu is necessary for his sal- 
vation and for performing religious rites, 
it will not be proper to hold that impro- 
per motive of the widow for adopting 
would invalidate the adoption, Hence 
the motive of the widow in making an 
adoption is irrelevant for the purpose of 
validating the adoption. Consequently, 
the refusal of the consent by sapindas 
on the ground that the motive of the 
widow is improper would amount to im- 
properly withholding the consent. AIR 
1935 PC 190 and AIR 1928 Mad 994 (FB), 
Ref. to. (Para 11) 


(C) Hindu Adoptions and Maintenance 
Act (78 of 1956), S. 1 — Codification of 
Hindu law relating to adoption and 
maintenance — Difference. between old 
Hindu Law relating to adoption and one 
under Act pointed — Adoption by Hindu 
widow prior to Act — Act though not 
applicable. consent of sapindas required 
under old Hindu Law has become un- 
necessary due to changed - circumstances. 

The Hindu Adoptions and Maintenance 
Act, 1956 has codified the law of adop- 
tion and maintenance. The codified law 
has made. several changes in the law of 
adoption. With the passing .of the Hindu 
Succession Act, 1956, sons and daughters 
are treated equally in the matter of suc- 
cession, Equality in status is recognised 
in the matter of edoptions also. The 
‘Hindu Adoptions and Maintenance Act, 
1956, provides for adoption of boys as 
well as girls. Formerly a woman could 
adopt only to, her husband but now she 
can adopt for herself. A widow can now 
adopt a son or daughter to herself In her 
own right. No question of divesting of 
any property vested in any person arises 
for under the Successsion Act she is en- 
titled to take ‘the property absolutely, 
Under the changed circumstances there- 
fore the questions of the sapinda’s con- 
sent or depriving him of his revers 
sionary interest or the motive óf the 
widow for adoption do not arise, 

(Para 13} 


The adoption in the instant case was 
-§n 1953 before the Act came into force} 
the Court has to take into account 
changed circumstances particularly dis< 
appearance of the basis of the require< 
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ments of sapinda’s assent on the ground 
of presumed incapacity of the woman. 
(Para 13) 

Anno: AIR Man., ‘(8rd Edn), Hin 
Adop. & Main. Act, S.1, N. 1. -> 

(D) Hindu Law — Will — Construc- 
tion — Life estate given to daughter and 
after her properties to be taken by her 
“putra poutra santhathies” — These 
words would include adopted son and 
his descendants, 


A Hindu testator provided in his will 
that the charities mentioned in List II 
were to be performed by the testator’s 
third wife S and after her by his daugh~ 
ter R and after her by her sons and 
grandsons failing them by her female | 
heirs and if they are not available by S, 
husband of R and his “Putra Poutra San~ 
thathies” permanently from generation 
to generation, According to the terms of 
the Will the properties specified in 
List IIT were to be enjoyed by R and 
thies.” by her “putra poutra santha+ 
thies.” 


Held that the words “putra poutra san- 
thathies” would indicate son, grandson 
and descendants. The word “putra” is 
not confined only to children born of 
the body of. R. Hindu Law has recognis- 
ed the institution of adoption and once 
a boy is adopted validly he for all pur- 
poses is recognised as the son. There is 
no justification for excluding an adopted 
son from the term “putra”. So also the 
term “santhathies” would not exclude 
adopted son and his descendants. Hence 
the term “putra poutra santhathies” can- 
not be construed as confined to sons, 
grandsons and their descendants born out 
of the body excluding ‘the adopted son 
or his’ descendants. The High Court was 
in error in coming to the conclusion 
that the second respondent was not emn- 
titled to take the properties under’ the 
will as the adopted son of R the first 
respondent, (1928) 28 Mad LW 319 and 
AIR 1939 Mad 614, Rel. on. 

(Paras 16, 17) 

(E) Hindu Succession Act (30 of 1956), 
S. 14 (2) — Daughter taking a life estate 
under the will of her father — S. 14 (2) 
applies and her life estate would not be 
enlarged into an absolute estate, 

(Para 19) 

Anno: AIR Man. (3rd Edn.), Hindu 
Succession Act, S. 14, N. 11 (b). 

Cases Referred: Chronological Paras 
AIR 1963 SC 185: (1963) 2 SCR 440 13 
AIR 1942 PC 3: 68 Ind App .181 16 . 
ATR 1941 Mad 937 ILR (1942) Mad m 
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831. 
AIR 1935 PC 190: 69 Mad LJ 388 
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(1928) 28 Mad LW 819 is 
(1899) ILR 22 Mad 398 (PC) $ 
(1888) ILR 16 Cal 556 (PC) E 
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M/s. R. Thiagarajan, K, Jayaram and 
K. Ram Kumar, Advocates, for Appe~ 
lants; Mr, S. Rajagopalan, Mrs. Sunanča 
Bhandare and Miss Malini Poduval, Ad- 
vocates, for Respondents, 

KAILASAM, J.:— This appeal is pre= 
ferred by the plaintiffs against the judg- 
ment of the Division Bench of the High 
Court of Madras on certificate. Appel- 
lants are the sisters grandsons of ora 


. Gopalasami Chettiar. The first defendant. 


Ramathilakam Ammal is the daughter af 
Gopalasami Chettiar and the second de- 
fendant the adopted son of the first 
defendant is the sister’s grandson of her 
husband Sethu Chettiar, The two defex 
dants are respondents 1 and 2 in this 
appeal, Defendants 3 and 4 are the alis 
nees of certain properties of Gopalasar—i 
Chettiar from: respondents 1 and 2, 


2. The suit was filed by the appe- 
Tants for (1) a declaration that tke 
adoption of the second respondent by tke 
first respondent is not true and valic; 
(2) declaring that in any event the second 
respondent as an adopted son could not 
take the estate of Gopalasami Chettiar 
either under the will of Gopalasami or by 
succession; (3) a declaration that alien: 
tions made by respondents 1 and 2 on 
6th December, 1956 in favour of respoz= 
dents 3 and 4 are not binding on tke 
reversioners of Gopalasami Chettiar amd 
will not enure beyond the lifetime -4 
the first respondent, 


3. The trial court found that the 
adoption was true but not valid since the 
agnates of her husband namely Pattalam 
Ramasami Chettiar, another Ramasami 
Chettiar and Kuppusamy Chettiar wee 
not consulted and their consent obtained. 
In view of this finding the trial court 
left open the construction of will of 
Gopalsami Chettiar and the question as 
to whether second respondent is entitl=d 
to claim under the will of Gopalasami 
Chettiar or by way of succession on in- 
testacy. The court found that the alienas- 
tion made by respondents 1 and 2 in 
favour of respondents 3 and. 4 fs rot 
valid. ‘ : 
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4. On appeal by respondents 1 and 2 
to the High Court the court held that 
the adoption of the second respondent by 
the first respondent was true and valid 
but agreed with the contention of tha 
appellants that the second respondent as 
the adopted son of the first respondent 
could not take any bequest under the 
will. But as Sethu Chettiar, the adoptiva 
father of the second respondent, took a 
vested Interest under the will, the res- 
pondent will be entitled to that interest 
as the adopted son. The High Court 
also dismissed the claim of the appellants 
for any declaration in respect of aliena- 
tions made by respondents 1 and 2 in. 
favour of respondents 3 and 4, In the 
result the High Court dismissed the 
suit and hence this appeal before us, 


5. The validity of the adoption was 
questioned by the appellants on various’ 
grounds. First of all it was contended 
that Sethu Chettiar, the husband of 
Ramathilakam Ammal had prohibited her 
from making any adoption to him. The 
trial court found against this plea of the 
appellants and the finding was confirmed 
by the High Court. The plea was not 
put forward before us and therefore need 
not be considered. The second ground 
that was taken was that the adoption was 
not valid for want of consent of the 
sapindas of the husband of Ramathila- 
kam Ammal, the first respondent, The 
third ground of attack was that the mo- 
tive for adoption by the widow was im- 
proper as the adoption was made for the 
purpose of depriving the sapindas of 
their right to property and not on any 
consideration of spiritual benefit to her 
husband, - 


6. The power of a Hindu widow to 
adopt: a son to her husband is well re- 
cognised in Hindu Law. The widow is 
the surviving half of the husband and 
the widow adopts according to the texts 
in her own right though the later view 
appears to be that she acts as a dele- 
gate or representative of her husband. 
When the adoption is authorised by the 
husband the widow’s power is co-exten= 
sive with that of her husband. Equally, 
when the consent of the husband’s kins- 
men is obtained the widow's power is co- 
extensive. with that of her husband (vide 
Sri Balusu Gurulingaswami v. Sri Balusu 
Ramalakshmamma), (1899) ILR 22 Mad 
398 (PC). The power of adoption 
ean be exercised by the widow alone and 
nobody can compel her to adopt. When 
there is no specific authority by the hus- 
band her authority is conterminous with 
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that of her’ husband subject only to the 
assent of the sapindas, It is not disputed 
that the consent of the sapindas is neces- 
sary. in the absence of the husband's 
authorisation under the school of Hindu 
law to which the parties belong. The 
assent of the sapindas cannot be equated 
with the authority of the husband as the 
role of the sapindas is only advisory ‘in 
nature. The necessity for obtaining the 
assent of the sapindas has been laid down 
in the Ramnad case (1867) 12 Moo Ind 
{App 397 at p. 442 (PC) where the court 
held that where the authority of her hus- 
band-is wanting. a widow may adopt a 
sen with the assent of his kindred in the 
Dravida Country”. The reason for requir- 
ing the assent of the kinsmen is stated 
iby their Lordships as follows:— 





_ “The assent of kinsmen seems to be re- 
quired by reason of the presumed inca- 
pacity of woman for independence rather 


than the necessity of procuring the con- . 


sent of all those whose possible and 
reversionary interest in the estate would 
be defeated by the adoption.” 


There should be evidence of the assent 
of the kinsmen as suffices to show that 
the adoption by the ‘widow was in the 
proper and bona fide performance of a 
religious duty and not due to capricious 
or corrupt motive. The reason for thé 
rule requiring the consent of the sapin- 
das is not due to deprivation of proprie- 
tary interest of the reversioners but for 
an assurance that the adoption was a 
bona fide performance of the religious 
duty and not due to any capricious action 
by the widow. In the case of a joint 


family it is necessary that the widow. 


should consult the elders in the hus- 
band’s family particularly the father of 
the husband who ‘is her venerable pro- 
tector, but when the family is divided 
the duty of the widow'is to consult the 
agnates of the husband at the first in- 
stance. If the consent by the nearer 
lagnates is withheld for improper reasons 
she can proceed to consult and obtain 
the consent of remoter agnates, 


` 7. The main ground: on which the 
validity of the adoption was questioned 
by the appellants is that the adoption is 
invalid due to want of consent of the 
sapindas of the first respondent’s hus- 
band. This. plea found favour with the 
trial court though the High Court. did 
not accept it, The High Court considered 
the matter elaborately and found that 
requisite consent was obtained. As we 
agree with the reasoning and the conclu- 
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sion arrived at by the High Court it is. 
not necessary for us to set out all the 
facts and reasons for our conclusion in 
detail. It is sufficient to state that 
amongst the relations of the first res- 
pondent’s husband the two appellants 
who are the brother’s sons of Sethu 
Chettiar were admittedly consulted but 


‘refused their consent. Pattalam Rama- 


swami Chettiar is an agnate removed by 
three degrees. Ramasami Chettiar and 
Kuppusami Chettiar are two other 
agnates of Sethu Chettiar. It is mainly 
on the ground that. these three agnates 
were not consulted that the trial court 
upheld the plea of the appellants that 
the necessary consent from sapindas had 
not been obtained. Pattalam Ramasami 
Chettiar had attested the adoption deed 
Ex. B-4 executed immediately after the 
adoption ceremony was over. The High 
Court found on evidence that Pattalam 
Ramasami Chettiar was present at the 
adoption and attested the adoption deed 
and concluded from the circumstances 
that -he as an attesting witness had 
knowledge of the purport of the docu- 
ment which he was called upon to attest 
and therefore it could be reasonably in- 
ferred that he was a consenting party to 
the transaction. Regarding Ramasami 
Chettiar and Kuppusami Chettiar the 
High Court found after reference to the 
evidence of one of the appellants and 
P.W.-5 examined on their behalf that 
the two agnates were not proved to. be 
dhayadis of Sethu Chettiar. The High 
Court rightly pointed: out that the attack 
in paragraph 10-C of the plaint was that 
the consent of the sapindas has mot been 
obtained but there was no reference to 
the ‘failure to obtain consent : of the 
sapindas of ‘the husband of the 
first respondent. The High Court 
has pointed out that Ramasami Chettiar 
and Kuppusami Chettiar were admittedly 
3 to 4 degrees removed and that Rama- 
sami Chettiar died about 10 years ago. 
There is no whisper in the plaint about 
the widow having failed to obtain con- 
sent of Ramasami Chettiar or Kuppusami 
Chettiar. The High Court was satisfied 
that Ramasami Chettiar and. Kuppusami 
Chettiar are not proved to be the dhaya- 
dis of Sethu Chettiar. The court also 
found that on their own. admission the 
appellants withheld the consent impro- 
perly as they did not want to lose the 


right to property. The widow had con- 
sulted Govindasami Chettiar. Govindara~ 
julu Chettiar, Devaraju Chettiar and 
Ramasami Chettiar,, the father of the 


1978 


adopted boy, who were all cognates c 
the first respondent’s husband. The Hig- 
Court also found that Devarajulu Chet- 


tiar, another sister’s son of Sethu Chet- 


tiar who was examined as D.W. 9, ha= 
given his consent. The trial court hæ 
found that the refusal of the appellant 
to give their consent is improper an= 
that they had more or less abused their 


fiduciary position. The’ first appellar-' 


who examined himself as. P. W. 1 states 
that he had withheld his consent because 
he was afraid that he would lose his 
reversionary right to the estate. It is als 
clear that the appellant was negotiating 
a price through several persons for giv 
ing his consent. On the facts the trie! 
court as well as the High Court rightlr 
came to the conclusion that the appel- 
lants improperly withheld: their conser= 
to the adoption, On a consideration c? 
the evidence, we agree with the conch 
sion arrived at by the High Court the 
the widow had consulted all the neces- 
sary sapindas and that the withholding 
of the consent by the appellants wes 
due to improper motives which would 
not have the effect of invalidating the 
adoption. 


8. It was strongly neida by the 
learned counsel for the appellants the: 
the widow was induced by improper mc- 
tive to make the adoption. It was submir~ 
ted that the object of the adoption wes 
to deprive the reversioners of their righi 
to property and not for conferring are 
spiritual benefit on her husband Sethm 
Chettiar. Ramathilakam Ammal, the first 
respondent, in her evidence admitted 
that as the appellants were pestering he> 
with litigation and demanding money, i» 
order to put an end to these troubles, 
she resorted to adoption. She questioned 
the advocate whether these troubles 
would be dispelled if she resorted te 
adoption and the advocate stated thz 
the appellants would not be able to make 
any claim for the property if she adop- 
ted and that she could live withou? 
anxiety. In her chief examination ske 
stated that according to the instructiors 
of the Purohit she made a request to ths 
parents of the boy in the following 
terms: 


“Give your son in adoption so that me 
husband and I shall attain. salvation, so 
that funeral obsequies shall be perform=- 
ed, and so that my family shall be pre~ 
pagated.” 

This request was made to the hearing of 
all the people assembled, The adoptiom 
deed Ex, B-4 recites that for the purpose 


, 
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that her husband may derive spiritual 
benefit and that his soul may rest ‘in 
peace and the annual ceremonies and the 
other vedic rites of herself and her hus- 
band may be performed properly, 
and that her husbands lineage 
may be propagated and perpetuated 
and that heir be found for him, she con- 
sidered it proper to take in adoption te 
her husband the second respondent. In 
re-examination’ the first respondent was 
questioned about her statement as to the 
reasons for her adoption and she stated 
that it was for the spiritual benefit “para- 
lokasthanam” of her husband that she 
had adopted. Reading the evidence as a 
whole we are satisfied that the reason 
for adoption was for spiritual benefit of 
her husband as seen from her declara- 
tion at the time of the adoption cere- 
mony and the recitals 
deed which was prepared at the time of 
the adoption. The statement by her on 
the stress of the cross-examination that 
she resorted to adoption for putting an 
end to the troubles by the sapindas 
which she had in plenty would only dis- 
close how bitter she was against them, 
The evidence taken as a whole would 
not justify our coming to the conclusion 
that the adoption was due to any impro- 
per motive by the widow and not for the 
spiritual benefit of her husband. The 
trial court was of the .view that the 
appellants were anxious to take money 
and at the same time the first respon- 
dent was willing to give but the negotia- 
tions failed because the parties could 
not agree on the exact figure and having 
regard to the circumstances the conduct 
of both the parties is open to criticism. 
The High Court did not record any clear 
finding as to the motive of the widow 
in making the adoption but observed that 
even conceding that the real motive of 
the widow in making the adoption was 
to create an heir for her husband after 
her demise, if that act incidentally creat- 
ed a son for her husband far from such 
act being considered the consequence of an 
improper motive for making the adop- 
tion, it would be an altruistic motive 
with reference to the adoption. The 
learned counsel questioned the correct- 
ness, of the view taken by the High Court 
and submitted that improper motive of 
the widow would vitiate the validity of 
the adoption. 


9. The law is well settled that when 
there is express. authority by the hus- 
band or when consent of the sapindas 
has been properly obtained the motive 


_in the adoption. 


, 
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of the widow is irrelevant, In: Kanaka~ 
ratnam v, Narasimha Rao ILR (1942) 
Mad 173 : (AIR 1941 Mad 937) (FB). it 
was held that when a widow has receiv- 
ed valid authority ‘to adopt, her motive 
in making the adoption should be ignored, 
inasmuch as the benefit conferred on her 
deceased husband by the adoption is in 
no way affected by her motives. The 
Full Bench of the| Madras High Court 
was considering the case in which the 
widow had valid authority to adopt and 


held that her motive is entirely irrele- . 


vant. It proceeded to state. “However 
spiteful her action mey be towards others 
the benefit conferred upon her deceased 
husband by her action is in no way affec- 
ted, and the fact that she cannot act 
without authority makes the position all 
the more clear.”| The decision leads 
to the inquiry as to how far the motive 
is relevant in a case in which the widow 
has not got the requisite authority. In 
Ramnad case (supra) it was held that the 
adoption should mot be from capricious 
or from a corrupt motive, Widow's motive 
in making the adoption is not really a 
factor for the emphasis in Ramnad case 
was regarding the consent of the nearest 
sapindas, If such consent had been ob- 
fained the motive | is irrelevant and in 
the absence of the authority of the hus- 
band and without | valid consent ‘of the 
sapindas the adoption will be invalid 
whatever her motive may be. In the cir- 
cumstances, the motive of the widow 
would not normally be relevant, 


I0. The relevancy of the motive of 
the widow became; important in a case 
in which the nearest sapinda refused 
his consent on thej ground that the wi- 
dow for improper, motive capriciously 
wanted to deprive him of his reversiona- 
ry right. The question arose whether 
withholding of consent by the sapinda 
under the circumstances was fustified, 
In Krishnayya Rao v. Raja of Pittapur 
ILR 51 Mad 893 +| (ATR 1928 Mad 994) 
(FB),: the widow entered into a contract 
by which it was| stipulated that the 
reversioner and the boy to be adopted 
should settle upon the widow absolutely 
one-half of her hushand’s estate to` pay 





the debts and the widow should be given. 


a maintenance of Rs, 500 a month out of 
the other half which would belong to 


the son on adoption! The case was decided 
by a Full Bench of the Madras High 
Court. Justice Odgers and Justice Jack- 
son (Kumaraswami| Sastri J, dissenting) 
held (1) that on the facts tha agreemenf 


t 
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to execute the settlement and the main- 
tenance deeds was a condition precedent 
to the making of the adoption; (2) that 
the motive of the widow in making the 
adoption was therefore corrupt; (3) that 
the plaintiff was entitled to refuse his 
consent on the ground that she caprici- 
ously wanted to deprive him of his 
reversionary right; (4) that on account 
of his refusal, which was proper, there 
Was no consent of the majority of the 
reversioners, which was mecessary to 
validate the adoption. and (5) that in the 
Madras Presidency, where a widow not 
having her husband’s authority, can 
adopt with the consent of her nearest 
reversioners entitled to the inheritance, 
the Court can scan (a) whether the widow 
fn making the adoption is actuated by 
proper or corrupt motives and (b) whe- 


_ther the reversioner’s refusal to consent 


Is proper or is based upon purely personal 
grounds. Kumaraswami Sastri J, in his 
dissenting judgment expressed the view 
that on the facts of the case, the adop- 
tion was valid and the widow's motive 
in making the adoption was not corrupt. 
He expressed -the view that the agree- 
ment to adopt was long prior to and was 
independent of the agreement to execute 
the settlement and the maintenance 
deeds, and moreover as it is legally open 
to the widow to stipulate with the natu- 
ral father of the boy to be adopted for 


‘her enjoyment of her husband's estate 


for the full term of her natural life, her 
agreement to convert such a right into . 
an absolute estate of an adequate portion 
fs legal, especially if the boy to be adop- 
ted is, as in this case, a major. The 
learned Judge proceeded to state that 
though the debts were not binding on the 
reversioners there was nothing illegal in 
a stipulation that the debts which were 
morally binding on her should be dis- 
charged by some means by the son to 
be adopted. Regarding the validity of an 
adoption made by a widow for getting a 
gain for herself the learned Judge was 
of the view that where an adoption is 
made. bya widow both in fulfil- 
ment of her religious duties and also for 
getting a gain for herself, the adoption 
fs valid but the agreernent for her per- 
sonal benefit, if not within the limits 
allowed by law, will be void. In other 
words, according to the learned Judge 


even if the motive was for getting a gain 
for herself the adoption would not ba 
invalid but the agreement for her perso<« 
nal benefit if not within the limits allowed 
by law will be void. This decision was 
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taken up in appeal to the Privy Couræil 
and their Lordships of the Privy. Council 
made certain observations regarding the 
relevancy of the motive of the widcw 
fn making an adoption and the views ex- 
pressed by Kumaraswami Sastri J. in —is 
dissenting judgment which are material 
for the present discussion. It was conter {= 
ed before the Privy Council that the 
widow did not make the adoption for the 
benefit of her husband or upon religicis 
grounds, but merely in order to get heid 
of a substantial part of the property. 
The Privy Council doubted if where the 
consent of the sapindas has been obtam- 
ed, the motive of the adopting widow is 
relevant. Declining to decide the quss- 
tion as to the relevancy of the motive f 
the widow their Lordships observed that 
they did not consider it necessary to C2- 
cide this question in the present case as 
they were of the view that there is no 
ground for imputing corrupt motive to 
the lady. They agreed with the view f 
Kumaraswamj Sastri J. that according 
to Hindu notions unpaid debts are regar- 
ded as sins as much in the case of a 
woman as in that of a man and agred 
with the learned Judge when he stated 
“I do not think that a widow who makes 
an adoption and stipulates that the 
adopted son should pay her debts is doing 
-anything corrupt or immoral”. Further, 
referring to the relevancy of the motire 
of the widow the Privy Council express=d 
that it was unnecessary to decide tze 
question as to whether Kumaraswami 
Sastri J. was right in holding that whzn 
the adoption is made in fulfilment of both 
her religious duty and also for the pur- 
pose of getting a gain for herself, tte 
adoption would be valid while any ar- 
rangement for her personal benefit, =f 
not within the limits actually allowed ky 
law, would be void. While observing the 
view expressed by the majority Odgess 
J. and Jackson J. that as the motive -f 
the widow was a mercenary one ari 
that in itself was sufficient to invalida 
the adoption and therefore the grourd 

of sapinda’s refusal was justified, dod 
` not take into account the religious aspe+t 
of adoption in the eye of a Hindu widow, 
left the matter at that by observing that 
the dictum of Kumaraswami_ Sastri 4, 
may require serious consideration on a 
future occasion. The learned counsel fcr 
the appellants submitted that the occe~ 
sion has now arisen for determination c= 
this important question. 


11, The courts are bound to presuma 
that the act is done by a widow in: th: 
1978 S.C./67 VE G—5 
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proper and bona fide performance of 
religious duties and neither capriciously 
'nor from a corrupt motive. Ordinarily, 
it is presumed that the motive of the 
widow in making an adoption is for the 
performance of religious duties. The 
question as to whether an improper mo~ 
tive on the part of the widow in making 
an adoption would invalidate the adoption 
has been left open by the Privy Council 
in Sri Krishnayya Rao v. Surya Rao Baha- 
dur Garu 69 Mad LJ 388: (AIR 1935 PC 
190). but it is significant that the Privy 
Council hesitated to dissent from the view 
expressed by Kumaraswami Sastri J. 
who according to their Lordships was 
well qualified to speak on the matter 
under discussion. Kumaraswami Sastri J. 
in his dissenting judgment in Krishnayya 
Rao v. Raja of Pittapur ILR 51 Mad 893: 
(AIR 1928 Mad 994) (FB) (supra) ob- 
served that so far as the adoption is 
concerned, it is a religious sacrament 
according to Hindu law-givers, like a 
marriage. The necessity for the adoption 
of a son in the case of childless Hindus 
is insisted upon as an act mecessary 
for their salvation and is looked 
upon as very meritorious. The 
learned Judge pointed outthat the Bom-~ 
bay School wherein adoption is looked 
upon as so meritorious that the authority 
of the husband is unnecessary and such 
authority according to the leading 
commentators may be presumed for so 
meritorious an act. The learned Judge 
also referred to the decision of the Privy 
Council in Bhasba Rabidat Singh v. Indar 
Kumar (1888) ILR 16 Cal 556 (PC), where 
the adoption was questioned on the 
ground that the widow agreed with the 
natural father that she should retain the 
whole estate during her lifetime. The 
Privy Council expressed its view that it 
did not render the adoption conditional 
and did not affect the rights of the adop- 
ted son but the condition would be void ' 
without invalidating the adoption, The 
learned Judge pointed out that secular 
motives do come into play and influence 
persons in making adoption and where 
an adoption is made by a widow both in 
fulfilment of her religious duty and also 
for the purpose of getting a gain for 
herself, it seemed to him that the proper 
thing is to hold that the adoption would 
be valid while any arrangement for her 


personal benefit, if not within the limits 
actually allowed by law, would be void. 
Taking into account the religious and 
the sacramental view which is involved 
in the act of adoption and the benefits 
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which the Hindus believe in, namely 
that an adoption of a son in the case of a 
childless Hindu is necessary for. his sal- 
vation and for performing. religious rites, 
it will not be proper -to hold that impro- 
per motive of the widow for adopting 
would invalidate the adoption. To accept 
such a contention would be to apply 
modern concepts of law to an ancient 
sacramental institution of . adoption. : We 
do not feel any hesitation in accepting 
the view propounded by Kumaraswami 
Sastri J. in holding that the motive of 
the widow in making an adoption is irre- 
levant for the purpose of validating the 
adoption. Consequently, the refusal of 
the consent .by sapindas on the ground 
that the motive of the widow is improper 
would amount to improperly withholding 
the consent. 


12. We cannot ignore the development 
that has taken place in the society at 
large during the space of one. hundred 
years since the Ramnad case (supra) was 
decided and 50 years since Kumaraswami 
Sastri J. gave expression to his views on 
the matter. i ; 


. 13.- The basis for requiring the. assent 
‘of the sapindas is on the ground of the 
presumed incapacity .of a woman. Accord- 
ing to the text of Yagnavalkya in Ch. I, 
Verse 85 and in Ch. II, Verse 130 it is 
stated that the father should protect a 
maiden, husband a. married woman and 
, sons their mother as she is not fit for 
independence. In Ramnad case (1867) 12 
Moo Ind App 397 (PC) (supra) this 
doctrine was recognised and the Privy 
Council rule: “The assent: of kinsmen 
seems to be required by reason of the 
presumed incapacity of women for inde- 
pendence, rather than the necessity of 
procuring the consent of all-those whose 
possible and reversionary interest in the 
estate would be defeated by the adop- 
tion.” There should be such evidence of 
the assent of Kinsmen as suffices to show, 
that the act is done by the widow in the 
proper and bona ‘fide performance ofa 
religious duty, and neither capriciously 
nor from a corrupt motive. Justice Sub- 


barao, as he then was, summed up the 


law thus in Chandrashekhara Mudaliar 
y. Qulandaivelu Mudaliar (1963) 2 SCR 
440 : (AIR 1963 SC 185), “It will be 
seen that the reason for the rule is not 
the possible deprivation of the proprie- 
tary interests of the reversioners but the 
state of perpetual tutelage of women, and 
the consent of kinsmen was considered 
to be an assurance that it was a bona fide 
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performance of a religious duty and a 
sufficient guarantee against any capricious 
action by the widow in taking a boy in 
adoption.” The basis for the assent of the 
kinsmen by reason of the presumed in- 
capacity of women for independence 
seems to have disappeared. During the 
hundred years society has advanced and 
the presumption of incapacity of women 
for independence can no longer be taken 
for granted. Apart from the Constitu- 
tional guarantee that there will be no 
discrimination against any citizen on the 
ground of sex, it is clear that women 
have established that the presumption of 
incapacity for independence is no longer 


-available. It is well-known that ‘women 


have occupied highest positions and have 
proved themselves equal to men in all 
professional and other avocations. In the 
changed circumstances therefore the basis 


for the requirement of the assent of 


kinsmen by a widow due to incapacity 
no longer exists and ‘it may well be asked 
whether the sapinda’s. assent is any more 
necessary. Added to this circumstance is 


the codification of personal law of the 


Hindus on several branches of Hindu 
law. The Hindu Marriage Act, 1955 has 
codified the law or the subject of mar- 
riage and divorce. The Hindu Succession 
Act, 1956 has codified the law relating 
to intestate succession. The Hindu Mino- 
rity and Guardianship Act, 1956 has codi- 
fied’ the law relating to minorities and 
guardianship among Hindus and the 
Hindu Adoptions and Maintenance Act, 
1956 has codified the law of adoption and 
maintenance. The codified law has made 
several changes in the law of adoption. 
With the passing of the Hindu Succes- 
sion Act, 1956, sons and daughters are 
treated equally in the matter of succes- 
sion, Equality in status is recognised in 
the matter of adoptions also. The Hindu 
Adoptions and Maintenance Act, 1956, 
provides for adoption of boys as well as 
girls. Formerly. a woman could adopt]. 
only to her husband but now she can 
adopt for herself. A widow can now 
adopt a son or daughter to herselfin her 
own right. No question of divesting of 
any property vested in any person arises 
for under the Succession Act she is en- 
titled to take the property absolutely. 
Under the changed circumstances there- 
fore the questions of the sapinda’s con- 


‘sent or depriving him of his reversionary 


interest or the motive of the widow for 
adoption do not arise. But as in this case 
the. second respondent was adopted on 
10th September, 1953 i e. three years 
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before the Hindu Adoptions and Mainte- 
nance Act, 1956 came into force the law. 
that was applicable before the Act camz 
imto force will be applicablé to the pre-- 
sent case, Though the Act came into forc= 
in 1956 and this adoption was iz. 
1953 before the Act came into forc= 
we have to take into account the changec 
circumstances particularly disappearanc= 
of the basis of the requirement of sapin- 
da’s assent on the ground of presumed 
incapacity of the women. 

l4. It may also be noted that the 
facts of the present case are differen= 
from the case of Sri Krishnayya Rao v. 
Surya Rao Bahadur Garu (AIR 1935 PC 
190) (supra) where the widow stipulated 
that half the estate should be given over 
to her absolutely and maintenance pro- 
vided. In the present case there ‘has been 
ne stipulation by the widow for any 
settlement of property or maintenance 
on her by the adopted son or his father 
The only ground on which the adoptior 
was attacked was that the motive of the 
widow was to deprive the sapindas oF 
the property and not for the -spiritua- 
benefit of the husband. We have ‘already 
recorded a finding that the motive for 
adopting the son was spiritual benefit 
The circumstance that:led to the consi- 
deration of the motive of the widow ir 
the case referred. to namely a provisior. 
for settlement of half the properties for 
discharging debts at the time of the 
adoption does not arise in this case. 


15, It was next contended on behalf 
of. the appellants that .even if the adop- 
tion is held to be valid the adopted son 
would mot be entitled to succeed to the 
property of Gopalasami_ Chettiar as a 
legatee under the will. The plea was that 
the expression ‘Puthra- Poutrathi San- 
thathies” would mean. only sons born 
and would not include an adopted son, 
The will provided that .on the failure of 
male issue of Ramathilakam Ammal, the 
first respondent, the estate would go to 
her female issue and on. failure of 
such female issue the estate would go to 
Sethu Chettiar and his santhathies. Con- 
struing the terms of the will, the High 
Court came to the conclusion that the 
testator could not have intended an ad- 
opted son of Ramathilakam Ammal to 
take after her as her santhathies. In this 
view the High Court upheld the conten- 
tion of the appellants ‘that the second. 
respondent would not be entitled’ to suc- 
ceed as the adopted son of Ramatilakam 
Ammal under the will. But the High 
Court held in favour of the second res- 
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pondent on the ground that as Rama- 
thilakam Ammal did not bear any child 
and as Ramathilakam Ammal’s father’s 
estate devolved on her husband and his 
santhathies after. the death of Rama- 
thilakam Ammal, the property vested in 
Sethu Chettiar who under the will was 
entitled to the vested interest. In the 
view that Sethu Chettiar took a vested - 
interest, the High Court found that the 
second respondent who is the adopted 
son is entitled to the property by devo- 
lution. 


16. To consider the question whether 
the second respondent is entitled to 
inherit as the adopted son of Rama-~ 
thilakam which claim was negatived by 
the High Court and the question whe- 
ther the High Court was right in its con- 
clusion that the second respondent would 
be entitled to the legacy as the adopted- 
son of Sethu Chettiar, it is necessary to 
set out the relevant parts of the will. 
Paragraph 2 of the will refers to chari- 
ties specified in List I. The charities 
were to be performed by the testator’s 
third wife-Seshammal and after her by 
his daughter Ramathilakam Ammal andj 
after her by her sons and_ grandsons, fail- 
ing them by her female heirs and if 
they are not available by Sethu Chettiar, 
husband of Ramathilhakam Ammal and] 
his Putra Pouthra- Santhathies perma-| 
nently from generation to generation. 
Immoveable properties are described in 
List III and according to the will after 
the lifetime of.the third- wife Sesham- 
mal, the immoveable properties specified 
in List III-as well as cash and moveable 
properties should .be taken and enjoyed. 
by Ramathilakam Ammal and after her. 
by her Putra Pouthra Santhathies, and 
if they are, not in case, by her female 
descendants and in case they too are not 
in-case, by his sister’s son Sethu Chettiar. 
the husband of the aforesaid. Ramathi- 
lakam Ammal and after him by his san- 
thathies. According to the terms of the, 
will the properties are to be enjoyed by; 
Ramathilakam Ammal and after her by; 
her putra pouthra santhathies. The con-; 
tention of the learned counsel for the 
appellants is that the words .“putra pou- 
thra santhathies” would -only include 
the sons born to Ramathilakam Ammal 
and would not include an adopted son. 
Support for this contention is sought to 
be derived by the subsequent clause in 
the will which provides that if putra 
pouthra santhathies are not in case, by 
her female descendants. The High Court 
accepted the contention holding that if 


‘ 
f 
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the intention was to include an adopted 
son it would not have been necessary 
to give the estate to Sethu Chettiar 
-the husband of Ramathilakam Ammal, 
From this the High Court inferred that 
the intention of the testator was that 
after the failure and in the absence of 
male issue the property is to be suc- 
ceeded by the daughters of Ramathi- 
lakam Ammal This would indicate that 
the property was to be given. to the 
children born of the body of Rama- 
thilakam Ammal. |We are unable to 
construe the will in the manner in which 
the High Court has done. The words 
“putra pouthra santhathies” would indi- 
cate son, grandson jand descendants. We 
are unable to infer that the word “putra” 
is confined only to|children born of the 
body of Ramathilakam Ammal. - Hindu 
Law has recognised the institution of 
adoption and once|-a boy is adopted 





validly he for all purposes is recognised | 


as the son. We do inot see any j 

cation for excluding an adopted son 
from the term ` “putra”, . Neither are wa 
satisfied that thei term “santhathies”. 
would exclude adopted son and his des- 
cendants. In Tirupathi Nicken v. Ven-< 
katasubba Naicken | (1928) 28 Mad LW 
819, a Bench of the Madras High Court 
held that the term “santhathi” is wide 
enough to include jadopted son also. In 
Rajah Velugoti Govinda Krishna Yachen~ 
dra Bahadur Varu/ v. Raja Rajeswara 
Rao (1939) 1 Mad LJ TE : (AIR 1939 
Mad 614) a “Bench of the Madras High 
Court had ‘to consider the question whe- 
ther an illegitimate offspring would fall 
within the” words “purusha. santhathi”, 
Chief Justice Leach while expressing 
his view that the words in their widest 
sense would cover! illegitimate descen- 
dants in the context it should’ be under- 
stood as excluding, illegitimate sons, In 
the deed of settlement the’ fifth clause 
provided that where a male member of 
any of the three ‘branches should die 
without purusha santhathi either by way 
of aurasa or by lway of adoption, his 
allowance should go to the agnates who 
are nearest to himjin: his own branch, 
The learned Chief} Justice expressed his 
view that the reference to the -aurasa 
issue or sons by adoption left no doubt 
in his mind that 'the parties only con- 





templated the right of maintenance being | 


} 


conferred upon aurasa and adopted sons, 


Justice Krishnaswami Aiyangar in _ his. 


‘concurring judgment in dealing with the 
words “purusha santhathi” held that the 


words are a in origin but used in. 


$ 


{Prs, 16-17} G. Appaswami . v, R, Sarangapani (Kailasam: J.) 
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the languages of the Madras Presidency, 
The word “purusha” is translated as 
“male” and “santhathi” as “issue, pro« 
geny or descendants”, By aurasa son it 
is meant “produced from the breast, 
born of oneself. or legitimate”, Accord- 
ing to the text of Manu and Yagnavalkya 
the word is defined as son born of lawful 
wedlock only. According to Yagnavalkya 
an aurasa son is he who is produced by 
a Dharma Patni (lawfully wedded wife). 
The word “purusha santhathi” is wider 
than aurasa son. Purusha  Santhathi 
though would exclude illegitimate son 
may include the adopted son. In the con- 
text of the settlement deed because both 
aurasa as well as adopted son were in- 
cluded, the Bench came to the conclusion 
that purusha  santhathi included both 
aurasa and adopted son, This case was 
taken up to the Privy Council and in 
(1941) 68 Ind App 181 at p. 186 : (AIR 
1942 PC 3) the Privy Council agreed 
with the High Court and held that both 
the learned Judges of the High Court 
have -rightly decided that if the clausa 
to which the plaintiffs make their appeal 
is considered in the light of its imme- 
diate context, it becomes clear that as 
the words are used in this deed,:a man 
is said to die without purusha santhathi 
if he dies leaving neither a legitimate 
nor an adopted son. Though the case 
does not specifically decide that ‘santha- 
thi’? would include an adopted son it 
must be. noted- that the learned Judges 
of the High Court expressed their view 
that the word santhathi used in its 
widest sense would cover illegitimate 
descendants also. Whatever may be the 
position regarding illegitimate children, 
we are of the view that an adopted son 
cannot be excluded from the words 
“purusha santhathi” though an adopted 
son may not rank as an aurasa son, 


17. The learned counsel for the appel- 
lants referred to V. S. Apte’s Students" 
Sanskrit English Dictionary where the 
meaning of the word “santhathi” is given 
at page 582 as “offspring, progeny”, The 
learned counsel also referred to the 10th 
Skandam. 2nd part, 61st Chapter of 
Shrimad Bhagavatham and submitted 
that the term “putra pouthradhi santha- 
thi” would include only children born of 
the body. We are unable to accept this 
contention and ‘to read the passages cited 
as “excluding an adopted _ son, Further, 
neither the dictionary meaning nor the 
passage in Shrimad Bhagavatham can ba 


accepted as laying .down principles. of 
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Hindu Law. We are satisfied that <he 
term "putra pouthra santhathies” cancot 
be construed as confined to sons, gramd- 
sons and their descendants born out of 
the body excluding the adopted son or 
his descendants. The High Court, in eur 
view, was in error in coming to the can- 
clusion that the second respondent is zot 
ntitled to take the properties under he 
will as the adopted son of Ramathilak=m 
Ammal, the first respondent, 

18. The view of the High Court tzat 
the second respondent would succeed to 
Sethu Chettiar as his adopted son is right 
but as we have held that the second rzs- 
pondent would succeed under the earBer 
clause of the will which provides tzat 
after Ramathilakam Ammal her “putra 
pouthra santhathies”, resort need zot 
be had to the subsequent clause in ne 
will which provides for Sethu Chettiar 
the husband of Ramathilakam Amral 
and his descendants taking the p-o~< 
perty. In our view, as the.second rzs- 
pondent being- the adopted son not orly 
of Ramathilakam, Ammal but also of ber 

, husband Sethu Chettiar, his rights as <ne 
adopted son of- Ramathilakam Ammal -as 
well as Sethu Chettiar :cannot be .denizd. 
On the failure of Ramathilakam Amr-al 
hot having putra pouthra santhathies or 
female descendants the property wocld 
‘be taken by Sethu Chettiar and his san- 
thathies. The fact that’ Sethu Chettiar 
died during the lifetime of. Ramathilak=m 
Ammal would not affect the vesting in 
favour of Sethu Chettiar’s santhathies. 


19. The learned counsel for the res 
. pondents submitted that in any evant 
the appellants cannot succeed as after 
the Hindu Succession Act came ito 
_ force in 1956 the life estate whch 
Ramathilakam Ammal had, would ripen 
into am absolute estate under Act 30 of 
1956. This contention was rightly reject~ 
d by the High Court as the life est=te 
to which Ramathilakam Ammal was en- 
titled was under the will of her father 
and therefore S. 14 (2) of the Act wozld 
_ |be applicable and the life estate wo-ld 
not- be enlarged into an absolute estate. 


20. As we have held that the adopt.on 
is valid and“that the second respondent 
is entitled to take the estate of Gopaka- 
sami Chettiar under the will the aprel- 
lants are not entitled to any declarat_on 
in respect of the alienations made . >y. 
respondents 1 and.2 in favour of respen~ 
dents 3 and 4 as they are not entitied 

` to ahy interest in the properties. 

21. The result is that the appeal falls, 


Taking into account the. circumstances of- 


` in that behalf in 1956. 
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the case, we direct that each party will 
bear his own costs in this Court. As the 
appeal was filed in forma pauperis and 
as they have failed, they are directed to 
pay the Court fees leviable in the Memo- 
randum of appeal, 

‘ Appeal dismissed, 


paeem merana 
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(From: Karnataka)* 

` Y. V. CHANDRACHUD, C. J. 

D. A. DESAI AND R. S. PATHAK, JJ. 
Mani Subba Rao and another, Appel- 
lants v. Ganeshappa, Respondent, 

Civil Appeal No, 1590 of 1971, D/a 
22-3-1978. - i 

(A) Constitution of India, Art. 136 — 
Appeal by special leave — New point — 
Point not raised before the High Court 
nor in the special leave petition nor in 
the statement of case — Effect. : 


Where the contention. raised by the 
appellant at the time of hearing of ap- 
peal by special leave was not only not 
raised before the High Court, but was 
also not. mentioned either in the special 
leave petition or. in the statement of case, 
the appellant could not be allowed to 
raise it in the course of hearing, 

noaa S l (Para 3) 
. Amo:. AIR Comm. Constitution of 
India. (2nd Edn.); Art. :136, N. 4. 

(B) Mysore Land Reforms Act (10 of 
1962), S. 23 (2): — Proceeding for eviction 
of tenant on ground of default in pay- 
ment of rent under any enactment re- 
pealed by S. 142 pending when Reforms 
Act came into force — Court, Officer ‘or 
any authority in seisin of the proceeding 
must remand it to Tahasildar for quantifi-. 
cation of rent under S. 23 (2). €C. A. No. 
618 of 1962, D/- 1-3-1965 (SC), Foll.; C. P. 
No. 607 of 1960, D/- 14-12-1970 (Kant), 
Affirmed.: : (Paras 2, 4) 
Cases Referred: Chronological Paras 
(1965) C. A. No. 618 of 1962, D/~ 4-3-1965 
` (SC) ne aa 2,4 
. CHANDRACHUD, C. J.:— The appel- 
Iants filed a proceeding : before the 
Tahsildar. against the respondent for 
recovery of rent and obtained an order 
That order was 
confirmed by the Assistant Commissioner. 
and the Deputy Commissioner. There~ 


*(C, P. No. 607 of 1960, Dj/~ 14-12-1970 
(Kant)). 


DV/DV/B576/78/SNV, 
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upon, the appellants filed ‘a suit for 
evicting the respondent under S. 15 read 
with S. 29 of the Mysore Tenancy Act of 
.1952. 
-was passed .by the ‘Tahsildar against the 


. respondent and on Aug. 6, 1958 the ap- 


pellants obtained actual possession of 
the suit lands from! the respondent in 
execution of the order passed by the 
Tahsildar. Respondent’s appeal against 
the’ order of eviction was dismissed by 
the Assistant Commissioner but in a 
further ‘appeal, the Deputy., Commissioner 
set aside the order of eviction.: The 
appellants | 
application before the Mysore Revenue 
Tribunal, a Full Bench of which by a 
judgment ‘dated Feb, 24, 1960 allowed 
_ the Revision petition! and confirmed the 
‘decree of eviction passed ‘by the Tahsil- 
dar, 


2. The ETETEA thereafter filed’ a 
Writ Petition under Art. 227 of the Con- 
stitution in the Mysore High Court, be- 
ing C.. P. No. 607 of 1960. On Oct. 2, 
1962, ‘which was during .the pendency 
of the Writ Petition, the Mysore Land 
Reforms Act, .10 of 1962,. came into 
force. Section: 23. (2) of that Act pro- 
vides, to the extent} material, that not- 
‘withstanding anything contained “in any 
enactment ‘or provisior:-of law repealed 
by S. 142 of the Act, any proceeding 
‘pending on the’ appointed day or institu- 
ted on’ or before that . day in pursuance 
of any such repealed enactment or law 





In that suit. an order of eviction — 


thereupon filed a revision 


before any court, offi 
eviction of a tenant 

default of payment 
' Officer’.er authority 
tion of. the. tenant”, 
to the landlord the 
gether with costs. of 


cer or authority for 
.on, the ground of 
rent, “such court, 


shail mot order evic- 


if the - tenant -pays 
arrears .of rent to- 
the proceedings. .as 


‘decided by such court, officer or authority 
within such, period .as it -may fix. In 
view -of this provision and following the 
judgment of this’ Court’ in C. A. 618 of 
1962 dated March |1, 1965 (Ambanna 
Sahu Shinde: (dead) by his legal repre- 
sentative Smt. _Akkubai. v. Appaji 
Krishnaji Kulkarni) |the High Court by 
its judgment dated Dec. 14,°1970 allowed 
the Writ ‘Petition jand -remanded the 
matter to ‘the Tahsildar. for taking appro- 
priate action under $. 23 (2) This ap- 
peal by special leave is directed against 
the order of send aioe by the High 
Court. 


3. Mr. Chitale del appears on behalf 
of the appellants has raised an interest- 
ing question arising lout of the interpre- 
tation of Ss. 22 = 23° of ‘the: Mysore 
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Act of T962.. He contends that the bene- 
fit conferred on the tenant by S. 23 (2) 
is available only to such tenants as have 
committed. only two consecutive defaults 
and not more; and. since in the instant 
ease, the respondent had committed four 
defaults, S. 23 (2) is not attracted and 
the respondent ‘cannot claim the benefit 
of that- provision. Were this contention 
Taised before the High Court, it would 
have been possible for the High Court 
to examine its validity which. would 
have obviated: a remand. The order- of 
remand “passed by: the High Court is’ 


- founded on the assumption, which was 


not challenged, that on its language and 
true interpretation, S. 23 (2) was clearly 
attracted and ‘that all that the High Court 
had to do was to remand the matter to 
the Tahsildar for quantification of the 
rent ‘as. contemplated by the Section. Not, 
only was the contention now- raised} 
by Mr. Chitale not raised before the 
High Court, but we find that the ¢on- 
tention does: not find any place either 
in the Special Leave Petition or in the 
statement of case filed on -behalf of the} . 
appellant. In these citcumstarices we do|- 
not see any justification for pérmitting 
the learned counsel to raise the “point. 


4 Following the“ judgment in C. A. 


618 ‘of 1962, to which we have already 


` referréd, we confirm the judgment, ‘of 
the High ‘Court and dismiss. the: appeal 


X: 


with ‘Costs. 


5. Since the inte figs: been pending 
for a long time, we direct that the 
Tahsildar shall dispose ‘of the proceed- 
ing for. quantification of rent and the 
Passing of consequential order expediti- 
ously. We. hope that the Tahsildar will 
be able to ee of the matter, within, 
Six months, k 


_ Appeal dismissed, 
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, (From: AIR 1977 Cal 136) 
M. H. BEG, C.J., P. N. BHAGWATI 
AND D. À, DESAI, JJ, 


' Balai ‘Chandra Hazra, Appellant _ Ve 
Shewdhari: Jadav; Respondent. 

Civil -Appeal No. 1138 of 1m, D/- 
21-2-1978. 

(A) W. B. Premises Tehaney Act (12 


. of 1956), S. 13: (3A) (as inserted’ by ‘Act 


34 of 1969) — Retrospective operation of 
section—It does, not offend Art. 19 (1) 


DV/DV/B119/78/MVJ 
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of Constitution. AIR 1975 SC 1186, 


Foll. (Constitution of India; Art. 19 £) 
(f)). (Para 7) 
Anno: AIR. ‘Comin, Constitution . of 


India (2nd Edn.), Art, 19 N. 63. 


(B) Letters Patent (Cal.), Cl, 15 — An- 


endment of pleadings at appellate stese 
— Resolution of disputed questions f 
fact on additional evidence becoming r2- 
cessary — High Court cannot apprecicie 
evidence and record findings of facts. — 
Matter must be remanded to the lower 
Court — Interference by Supreme Court 
with order of High Court, AIR 1977 Cal 
136, Reversed. ((i) Civil P. C. (1908), Sez- 
tions 103, 107, O. 41. R. 27; (ii) Constitu- 
tion of India, Art. 136, (iii) Evidence A-t 
(1872), S. 115). - 


Once pleadings are permitted to 38 
amended which bring into focus altoge- 
ther new or fresh disputed questions of 
fact which have to be resolved on addi- 
tional evidence that would be necessary 
to be led, the function is one of appre- 
ciation of evidence more appropriatety 
to be undertaken by the trial court =r 
at the most the first appellate court bat 
not the High Court hearing the second 
appeal or an appeal under Cl. 15 of t=e 
Letters Patent. The matter has to be re- 
manded to the lower court, AIR 1937 
Cal, 136, Reversed. Case law discussed. 

(Para 9) 


The Court hearing the second appeal 
after granting amendment could not taze 
over the function of the trial court 3r 
the first Appellate Court and underta=e 
appreciation of evidence and record finz- 
ings of facts, That is not the function ez~ 
visaged by the Code of the Court heat- 
ing second appeal under S. 100, Tks 
becomes crystal clear from the provisien 
contained in S, 103 which defines the 
power of the High Court to determine a 
question of fact while hearing secomd 
appeal, But this power of the Court -s 
limited to evidence on record which 
again is sufficient to determine an isswe 
of fact necessary for disposal of, the 
appeal and which has not been determim 
ed by the lower Appellate Court =€ 
which has been wrongly determined by 
such court. When pleadings are ameng- 
ed at the stage of the appeal und=r 
Cl. 15 of the Letters Patent and fresh 
allegations of. facts are thus introduced 
in the controversy. which necessita 
additional evidence being permitted žt 
would not be open to the Court to pre- 
ceed to record evidence and to appr= 
ciate the evidence and record findings =f 
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fact, a function which even ordinarily`is 
not undertaken by the High Court hear- 
ing the second appeal, much less can it 
be done while hearing an appeal under 
Cl, 15. of the Letters Patent, When on 
account of a subsequent change in law. 
amendment of the ‘pleadings is granted 
which raises. disputed questions of fact, 
the situation would not be one govern- 
ed by O, 41, R. 27. Nor would the situa- 
tion be one which could be covered un- 
der the expression “other substantial 
cause”, (Para 9) 

It would, therefore, appear that when 
a Bench of a High Court is hearing an 
appeal preferred upon a certificate grant- 
ed under CI. 15 of the Letters Patent by 
a single Judge of the High Court who by 
his judgment has disposed of the second 
appeal, the appellate bench would be 
subject to the limitation on its power 
and jurisdiction to appreciate or re- 
appreciate evidence and to record find- 
ings of fact which were never faised 
before the trial court or the first ap- 
pellate court as the pleadings were per- 
mitted to be amended by it and the 


‘question. was raised for the first time be- 
fore it, to: the same extent as the High 


Court. hearing’ second appeal with con- 
straints of Ss, 100 and 103 of the Code. 
(Para 9) 


Further, the fact that. a. party did not 
object to the appellate Bench examin- 
ing witnesses and recording finding of 
facts on appreciation of evidence. can- 
not estop him. from raising the point in 
Supreme Court. since the Court lacked 
inherent -jurisdiction ‘and no amount of 
consent. could confer jurisdiction. Consi- 
derable prejudice was. caused to the ap- 
pellant by the procedure followed by 
the court and the Supreme Court will be 
amply justified in interfering with the 
same, The remand, therefore, is inevit- 
able. (Paras 10, 11, 16) 

Anno: AIR. Comm. C.P:C, (8th Edn), 
S. 107 N. 13; S. 103. N. 2; O. 41 R. 27 
N. 18A; AIR Comm. Constitution of mas 
Art. 136 N, 4, I0A.. 


(C) Constitution of India, Arts. 136, 
133 and 137 — Special leave to appeal 
limited to certain grounds — Grounds 
must not be narrowly constructed — 
Power of Supreme Court in’ appeal on 
certificate under Art, 133 distinguished 
— Power of Supreme Court under Arti- 
cle 137 to review its order. 


When leave is limited to, certain 
grounds it would not be appropriate to 
put a very narrow and grammatical con- 
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struction of the groun 
were construing a statute or some rule, 
regulation or order of a public authority. 
More often grounds’ set out in special 
leave application are overlapping and 
fairly often repeated, and even occa- 
sionally vague, Therefore, as far as pos- 
sible, the grounds should not be very 
strictly construed or should not be con- 
strued in such a manner as to make the 
special leave granted under Art, 136 
self-defeating . Attempt of the Court 
must be to find out! what was the griev- 


ance or contention that was being put , 


forth before the Court which appealed 
to the Court in granting special leave 
under Art. 136, Article 136 confers power 
on the Supreme Court in its discretion 
to grant special leave from any judg- 
ment, decree, determination, sentence or 
order in any case or matter, passed or 
made by any court| or tribunal in the 
territory of India, (Ordinarily once spe- 
citl leave is granted it is- against - the 
judgment, decree, etc, However, by. prac- 
tice the Supreme Court sometimes limits 
the leave to certain! specific points, If the 
leave is limited to specific points, obvi- 
ously the whole case is not open before 
the Court hearing the appeal, (Para 13) 


` Power of Supreme Court in appeal on 
certificate can be distinguished. Once 4 
certificate is granted the Supreme Court 
undoubtedly has the power as a Court 
of Appeal to consider the correctness of 
the decision appealed against from every 
stand point whether on questions of fact 
or law. It may in its wisdom not inter- 
fere with the concurrent findings of fact 
but there is no bar to its jurisdiction 
from interfering with the same. But 
when an appeal is preferred under Arti- 
cle 136 and the leave is limited to the 
specific grounds, the scope of appeal can- 
not be enlarged so jas to extend beyond 
what is permissible to be urged in sup- 
port of the grounds to which the leave 
is limited, Undoubtedly, therefore, the 
scope of the appeal would be limited tc 
the grounds in respect of which the leave 
is granted, but the/grounds must be 
broadly construed to ascertain the real 
question raised therein and not in a nar< 
row or pedantic manner by literal inter- 
pretation of the language used, (Para 133 

Further, although, an order of the 
Supreme Court confining special leave 
under Art, 136 to certain points would 
imply a rejection of it so far as other 
points are concerned, yet, the Supreme 
Court has a constitutional power under 
Art, 137 of reviewing 


tN Pi oie. Atm & 


Balai Chandra v. Shewdhari Jadav 
unds as if the court‘ 


‘its own orders, . 


CALR 
This power may, in very exceptional 
cases, consistently with rules made un- 
der Art, 145 of the Constitution, be so 
exercised, in the interests of justice, as 
to expand the leave itself subject to: due 
notice to the respondents concerned and. 


` fair opportunity to meet the results of 


an extension of grounds,of appeal. 

In the circumstances of the case thé 
appellant tenant was substantially con- 
tending that in view of the introduction 
of sub-section (3A) of S, 13 of the W. B. 
Premises Tenancy Act the suit when in- 
stituted was incompetent and that on a. 
proper construction of S, 17-E introduc- 
ed ‘in that Act by S, 4 of the West Ben- 
gal Premises Tenancy (Complete) Act, 
1970, the decree would be unenforceable, 
The contention was that by amendment 
of pleading a suit when instituted: was 
incompetent, should not have been ren- 
dered competent. From that springs the 
question about the court’s jurisdiction 
to deal with the suit subsequent’ to am~- 
endment of pleadings, If it is one com- 
pact ground it can be said that the con- 
tention raised herein, if not explicit, 
would certainly be implicit in the grounds 
limited to which special leave was grant- 
ed and, therefore, the Supreme Court 
could not refuse to entertain it, (Para 15) 


Anno: AIR Comm, Constitution of 
India (2nd Edn), Art, 133 N, 21A, 22; 
Art. 136 N. 10A; Art, 187 N., 1. . 

(D) W. B. Premises Tenancy Act (12 of 
1956), S. 17E (as inserted in 1970) and 
S. 13 (1) (f) — Decree of eviction passed 
against tenant under S. 13 (1) (f) — Ten- 
ant not filing application under S, 171E — 
He is not barred from challenging decree 
of eviction, 


Remedy under S, 17E is an additional 
remedy, More particularly it is for the 
benefit of those tenants against whom 
decree for eviction was made under 
S. 13 (1) (f) and appeal by whom was 
not pending so that they could protect 
themselves against eviction by landlords 
whose suits had become incompetent in 
view of the provisions contained in sub- 
s, (3A) of S. 13, Therefore, it could not be 
contended that the tenant having ‘failed 
to take advantage of S. 17E it is not open 
to'him to challenge the decree of evic- 
tion passed against him, (Para 17) 
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kumar Ghosh, Advocate with him), fcr 
Appellant; Mr. Niren De, Sr. Advocate 
(Mr, D. N. Mukherjee, Advocate with 
him), for Respondent, 


DESAI, J.: This appeal by special 
leave arises from a suit filed by tke 
plaintiff respondent for eviction of de- 
fendant appellant from the ground floc? 
of premises No. 16/1A,.Ram Ratan Bos? 
Lane, Shyambazar, which the appellamt 
was occupying as a tenant on a month’ 
rent of Rs. 37, on the ground that . the 
respondent required the same for hs 
own use and occupation, The suit ended 
in a decree in favour of the respondemt 
which was confirmed in appeal by tka 
Additional District Judge. The appellamt 
thereupon preferred second appeal +> 
the High Court at Calcutta, In the se 
cond appeal the appellant sought per- 
mission to adduce additional evidence ~> 
the effect that the requirement of tlə 
landlord stood satisfied because he hed 
recovered possession of four rooms ca 
the first and second floors of the sam 
building. A contention was also raised 
by him that the suit filed by the land 
lord was incompetent, it having been 
instituted within a period of three years 
of the acquisition of his interest as land 
lord in the premises by transfer and ws 
accordingly hit by sub-sec, (8A) of S. -3 
of the West Bengal Premises Tenancy 
Act, 1956, as amended by the West Berm- 
gal Premises Tenancy (Second Amen- 
ment) Act, 1969. The contentions raised 
by the appellant in the second appezl 
were overruled by the High Court ard 
the appeal was dismissed and the d= 
cree for eviction was affirmed, Upon a 
certificate granted by the learned singe 
Judge of the High Court the appellact 
preferred appeal under Cl. 15 of tke 


Letters Patent, When the appel 
under clause 15 of the Letters 
Patent was pending inthe High 


Court, respondent plaintiff sought awd 
obtained leave to amend the plaint amd 
consequently the appellant defendant f- 
ed additional written statement, Ther=< 
after the Court framed fresh issues arE~ 
ing from the amended pleadings as under: 

“1, Is the premises in dispute reaso-~ 
ably required by the  plaintiff-respo-=~ 
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dent for his own occupation and for tha 
occupation of the members of his family? 

2. Is the plaintiff-respondent in pos- 

session of any reasonably suitable ac~ 
commodation?” 
Parole and documentary evidence was 
permitted to be adduced and thereafter 
the appeal was set down for hearing, 
Ultimately the appeal was dismissed af~ 
firming the decree for eviction. Hence 
the present appeal. by special leave. 

2. It is an admitted position that the 
building of which suit premises form 
part was purchased by the landlord on 
October 1, 1963 and notice dated June 
46, 1964 terminating the_tenancy was 
served upon the tenant, The landlord 
‘filed title Suit No, 198 of 1964 on August 
27, 1964, against the tenant. 

3. By the amending Act 34 of 1969 
West Bengal Premises Tenancy Act, 1956 
(hereinafter referred to as the ‘Parent 
Act’) was amended. Clause (f) of sub~ 
sec, (1) of S. 13 of the Parent Act was 
substituted by S, 4 of the Amending Act 
as under: 

“(f) subject to the provisions of sub= 
sec, (3A) and S. 18A, where the premi« 
ses are reasonably required by the land- 
lord for purposes of building or re 
building or for making thereto substan~ 
tial additions or alterations, and such 
building or re-building, or additions or 
alterations, cannot be carried out with- 
out the premises being vacated, 

(ff) subject to the provisions of sub~ 
sec, (3A), where the premises are rea~ 
sonably required by the landlord for 
his own occupation, if he is the owner 
or for the occupation of any person for 
whose benefit the premises are held and 
the landlord/or such person is not in 
possession of any reasonably suitable ac~ 
commodation;” 

A new sub-sec, (3A) was added after 
sub-sec. (3) of S, 13 as under: 

“(8A) Where a landlord has acquired 
his interest in the premises by transfer, 
no suit for the recovery of possession of 
the premises on any of the grounds 
mentioned in Cl, (£) or Cl. (ff) of sub- 
sec, (1) shall be instituted by the land- 
lord before the expiration of a period 
of three years from the date of his ac- 
quisition of such interest: 


Provided that a suit for the recovery 
of the possession of the premises may be 
insituted on the ground mentioned in 
clause {f) of sub-sec, (1) before the ex- 


piration of the said period of three years 


if the Controller, on the application of 
i v 


| 
1066 S.C. 


the landlord and after giving the tenant 
an opportunity .of |being heard. - Permits, 
by. order, the institution of the suit on 
-the ground that the : building or re-build- 
ing, or the additions or alterations, . <9 
the case maybe, are necessary to maka 
the premises safe for human habitation.” 

4. By S. 13 of ithe Amending - Act, 
the amendments - in the Parent Act im- 
troduced by.-Ss. 4, 7, 8 and 9 of the 'Ani- 
ending Act . were made retroactive, be- 
ing applicable to‘ ‘suits including appeals 
which were pending at the date of the 
commencement of ithe Amending Aci. 
Constitutional validity of sub-sec, (3A) 
introduced in S. 18 was challenged be- 
fore a Division Bench of the Calcutta 
High Court in Sailendra Nath v. S. BE 
Dutt, AIR 1971 Cal 331. The High Court 
voided only that part of sub-sec, (3A) 
of S. 13 by which|it was made retro- 
active by applying | it to pending ` suits 


and appeals as being ultra vires of Arti-" 


cle 19 (1) (£) of the Constitution on the 
ground of unreasonableness. The matter 
came before this Court and in B. Baner- 
jee v. Anita Pan, (1975) 2 SCR 774: 
(AIR 1975 SC 1146) Krishna Iyer, J. 
speaking for the majority observed as 
under:— 


“We see in the |amendment Act ne 
violation of Art. 19 {1) (È) read with 19 
(5). The same High! Court, in a later case 
Kalyani Dutt v, Pramila. Bala Dassi, ILE 
(1972) 2 Cal 660, came to the same con- 
clusion by what it called ‘independently 
considering the question’, We discern 
nothing substantially different in the 
analysis or approach to merit review o? 
our result. We hold S. 13 of the Amend- 
ment Act valid and! repel the vice of un- 
reasonableness discovered in both the 
reported rulings of ithe High Co 

'5. While upholding constitutional vas 
lidity of sub-sec, (3A) of S. 13 in order 
to work out the mechanics of the appli- 
cation of amending | provisions to pending 
actions, with a view to avoiding multi- 
plicity "of litigation | as well as protrac~ 
tion of litigation it) was suggested that 
the plaintiff landlord may ‘put in fresh 
pleadings whenever, the suit is pending 
and the tenant should be given an op- 
portunity to file his written statement 
and the Court should dispose of the mat~ 
ter after giving both sides the right to 
lead additional evidence. It was observ 
ed that it would certainly be open te 
the appellate court; either to take evis 
dence directly or to call for a finding, 
Expeditious disposal of belated litigation 
wil undoubtedly bs 3, consideration with 


| 
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the Court in exercising. this discretion, 
The proviso to sub-sec, (3A) can also be 
complied with if. the plaintiff gets the 
permission of the Rent Controller in the 
manner laid down therein before fine 
his fresh pleadings. 


6. Pursuant to the decision rendered ° 
by this Court in B. Banerjee’s ‘case (AIR 
1975 SC 1146) (supra), the High Court 
in the pending Letters Patent Appeal 
permitted the plaintiff ` to amend the 
plaint whereupon the defendant filed 
additional ‘written statement and - fresh 
issues -were framed as hereinbefore set 
out and after permitting the parties to 
lead parole and documentary evidence 
‘the appeal was.disposed of as herein= 
above mentioned. 


7. Mr. Niren De appearing for the 
respondent at one stage attempted to 
contend that to the exent sub-sec, (3A) 
of S. 13 is made retroactive it is ultra 
vires. Article 19 (1) (f) and thus he want- 
ed :to reopen the controversy settled by 
this Court in B, Banerjee’s case (AIR 
1975 SC 1146), We were not persuaded 
by any. such submission and we accept 
the ratio in B. Banerjee’s case that the 
retroactive operation ‘of sub-sec. (8A) of 
S. 13 does not offend Art, 19 (1) (£) on 
the ground of unreasonableness, 


8 Mr, A. K. Sen learned counsel 
who appeared for the appellant vigor- 
ously contended that the Bench hearing 
appeal under Cl, (15) of the Letters Pa- 
tent has no jurisdiction to take, fresh 
evidence even if it permits amendment 
of the' pleadings. While working out the 
mechanics conséquent upon upholding 
the validity of sub-sec, (3A) it was open 
to the Court hearing the appeal under. 
CL- 15 of the Letters Patent to grant 
‘permission to amend the pleadings. By 
a catena of decisions O, 6, R. 17 of the 
Code of Civil Procedure has been inter- 
preted to mean that leave to amend may 
be granted at any stage of the proceed 
ings which may include appeal or even 
second appeal, But, urged Mr. Sen; that 
the jurisdiction of the Court hearing an 
appeal under Cl, 15 does not extend to 
„taking and appreciating evidence and re- 
‘cording findings of facts on issues , that 
may have to be determined arising ‘from 
amended pleadings. It was said that 
O. 41, Rr. 25 and 27 are exhaustive ~ ‘of 
the powers of the appellate court to take 
additional evidence. Simultaneously it . 
was pointed out that S. 100 prescribes 
the -peripheral limits of the Court’s juris- 
diction while hearing a second a 
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Secion 100 as it stood at the relevant 
time permitted a second appeal to the 
High Court from every decree passed in 
appeal by any Court subordinate to High 
Court on any of the following grounds, 
viz. (a) the decision being contrary tc 
law or to some usage having the force 
of law; (b) the decision having failed tc 
determine some material issue of law or 
usage having the force of law; (c) = 
substantial error or defect in the proce- 
dure provided by the Code or by any 
other law for the time being in force, 
which may possibly have produced error 
or defect in the decision of the .case 
upon the merits, It was submitted: that 
if this is the peripheral limit of juris- 
diction of a court hearing second appeal, 
it is just not conceivable that a Benck 
hearing an appeal under Cl, 15 of the 
Letters Patent upon a certificate grant- 
ed by the single Judge could have a 
wider jurisdiction than the court hear- 
ing the second appeal. -o 


9. There is a near concensus amongst 
the various High Courts that ordinarily 


an appellant is not entitled in an appeal 


under Cl. 15 to be heard on poirits which 
have not been raised before the Judge 
from whose judgment the appeal is pre- 
ferred. Now, if in. second appeal the 
findings of fact recorded by the first ap- 
pellate court are taken as binding unless 
fresh additional evidence is permitted to 
be led when again. appreciation of evi- 
dence to record a finding..of fact would 
become necessary, ‘that. position is not 
altered even if amendment of pleadings 
is granted which puts into controversy 
some new ` facts, alleged in amended 
pleadings and therefore the Court hear- 
ing the second appeal after granting am~ 
endment could not take over the func- 


tion of the. trial court or .the 
first appellate’ Court and under- 
take appreciation of evidence and 


record findings of facts, That. is not the 
function envisaged by the Code of the 
Court hearing second appeal under Sec- 
tion 100. This becomes crystal.clear from 
the provision contained in S. 103 which 
defines the power of the High Court to 
determine a question of fact while hear- 


ing second appeal. But this power of the. 


Court is limited to evidence on record 
which again is sufficient to determine 
an issue of fact necessary for disposal. 
of the appeal and which has not been 


determined by‘ the lower ' appel- 
late Court or which has been 
wrongly determined by such court, 


When pleadings are amended at the stage 
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of the appeal under Cl. 15 of the Letters 
Patent and ‘fresh allegations of facts are 


thus introduced in the controversy 
which necessitate additional evidence 


being permitted it would not -be open 
to the Court to proceed to record evi- 
dence and to appreciate the evidence and 
record findings.of fact, a function which 
even ordinarily is not undertaken by the 
High Court hearing the ` second appeal, 
much less can it be done while hearing 
an appeal under Cl. 15 of the Letters 
Patent, When on account of a subsequent 
change in law,.amendment of the plead- 
ings is granted which raises disputed 
questions of fact,.the situation would not 
be one governed by O, 41, R. 27. At that 
stage it could not be said that the ap- 
pellate court is permitting production of]: 
additional evidence, oral or documentary 
on the ground that the court from whose 
decree the appeal is preferred has refus- 
ed to adduce evidence which ought to 
have been admitted or the appellate 
court requires any documents to be pro- 
duced or any witness to be examined to 
enable it to pronounce judgment, Nor 
would the situation be one which could 
be covered under the expression “other 
substantial cause.”. Once pleadings are 
permitted to be amended which - bring 
into focus altogether new or fresh dis- 
puted questions of fact which have to 
be resolved:.on additional evidence that] ' 
would be necessary to be led, the func- 
tion is one of appreciation : of evidence 
more appropriately to be undertaken by 
the trial court or at the. most the first 
appellate court but not the High Court}. 
hearing the second appeal or an appeal} 
under Cl..15-.of the Letters Patent, . It 
is not for a moment suggested that at 
the stage at which leave to-amend plead- 
ings has been granted the. High Court 
was not competent to grant it. In fact, 
in an identical situation in B. Banerjee’s}. 
case (AIR 1975 SC 1146) (supra) this 
court had.in terms indicated that to 
avoid hardship to the plaintiff landlord 
the appropriate thing would be to grant 
leave to amend the pleading and give an 
equal opportunity to, the defendant to 
controvert if he.so chooses what the 
plaintiff contends by amended pleading. 
But once that is done immediately the 
question of jurisdiction of the court 
hearing the appeal under Cl, 15 of the 
Letters Patent would arise and if the 
appeal was ‘entertained against the judg- 
ment rendered by the High Court in se- 
cond appeal the limitations on the power 
of the High Court hearing the second 
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appeal will ipso facto limit and circum- 
scribe the jurisdiction - -of the appellate 
Bench. If the High Court while hearing 
second appeal, conceding that it could 
have allowed amendment of pleading, 
where the amended pleadings. substar- 
tially raise disputed questions of fact 
which need resolution afresh. after addix 
tional ‘evidence, could not undertake tha 
exercise of. recording evidence and ap- 
preciating it and recording findings cf 
fact, but could appropriately remand tha 
case to the trial court, the Bench hear~ 
ing the appeal against the judgment in 
second appeal could not enlarge its jur- 
isdiction by undertaking that forbidden 
exercise, It would! therefore, appear 
that when a Bench of a High Court 5 
hearing an appeal preferred upon a cer- 
tificate granted under Cl, 15 of the Let- 
ters Patent by a single Judge of tha 
High Court who by his judgment : has 
disposed of the second appeal, the appek 
late Bench would be subject to tha 
limitation on its power and jurisdiction 
to appreciate or . reappreciate evidenca 
and to record findings of fact which were. 
never raised before the trial court cr 
the first appellate court as the pleadings 
were permitted to be amended by it ani 
the question was raised for the first time 
before it, to the same extent ‘as the 
High Court: hearing second appeal with 
constraints of Ss, |100 and: 103 of the 
Code, It must be distinctly understood 
that admitting evidence is entirely dif- 
ferent from appreciating it and acting 
upon it! The Judicial Committee of the 
Privy Council in Indrajit Pratap Bahe~ 
dur ‘Sahai v, Amar Singh, 50 Ind -App 
183: (AIR 1923 PC 128), was. concerned 
with the ambit of jurisdiction of tke 
appellate court toladmit evidence under 
Order 41, Rule 27) It was held that tke 





jurisdiction can be exercised at the in~ 
stance of a party and the Judicial Com- 


mittee has unrestricted power to admit 
documents where suificient ’ grounds have 
been shown for their having not been 
produced at the initial stage of the liti- 
- gation, This view ‘was affirmed by this 


Court in Surinder Kumar v, Gian Chand, 


1958 SCR 548; (AIR 1957 SC 875) But 
that has no relevance to the situation 
under discussion i : 


10. Mr, De, however, contended that 
the appellant had | agreed or in fact hed 
never objected to the appellate Bench 
examining witnesses and recording find~ 
ings of fact on appreciation of evidence 
and that it would not now be open “o 
the appellant to zpeile from the position 


i 
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adopted by him and he is estopped from 
doing it, This contention raises the vex- 
ed question whether consent can confer| 
jurisdiction on a court which lacks in- 
herent jurisdiction, If the Court lacks in< 
herent jurisdicion no amount of con 
sent can confer jurisdiction, This is 
settled by a long line of decisions com< 
mencing from Ledgard v. Bull, (1885) 13 
Ind App 134 at p. 145 (PC) wherein the 
Judicial Committee was examining the 
question whether a District Judge could 
entertain a suit complaining infringe- 
ment of patent not upon institution be- 
fore him but by transfer from the Court 
of the Subordinate Judge where it was 
instituted, It was accepted that if the 
suit was instituted in the court of the 
District Judge, the District Judge had 
jurisdiction to entertain it but a very 
narrow and limited question was examin~ 
ed whether the District Judge could 
entertain it on transfer from the Court 
of the Subordinate Judge, It was also 
pointed out that the defendant who had 
raised a contention as to the jurisdiction 
of the District Judge to hear the suif 
had given his positive consent to the 
transfer of the suit, Even then the Judi- 

cial Committee held'as under: `~ 


“The District Judge was perfectly 
competent to entertain and try the suit, 
if it were competently brought, and 
their ‘Lordships do not doubt that, in 
such a case, a defendant may be barred, 
by his own conduct, from objecting to 
irregularities in’ the ‘institution of the 
suit. When the Judge has no inherent 
jurisdiction over. the subject-matter of 
a suit, the parties cannot, by their 
mutual consent, ‘convert it into a proper 
judicial process, although they may con= 
stitute the Judge their arbiter, and be 
bound by his decision on the merits 
when these are submitted to him.” 
Consent in such a situation could not 
be interpreted as waiver of.the objection 
nor could it confer jurisdiction where 
the Court: Imkereniiy lacked jurisdiction 
to try the suite 


11. This very eeicieie was Tre- 
affirmed in Meenakshi Naidoo v, Subra- 
maniya Sastri, (1886) 14 Ind App 160 
(PC) wherein the High Court in appeal 
against the order of the District Judge 
had set aside the order of the District 
Judge appointing the appellant on the 
Committee of the Pagoda in the Madras 
Presidency. When the matter was. before 
the na Court it was never contended 
‘that the appeal was incompetent and 
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such a contention was raised before tke 
Judicial Committee for the first . time, 
Following the decision in Ledgard ™ 
Bull (1885) 13 Ind, App, 134 (PC) (supre} 
it was held that when the judge has r3 
inherent jurisdiction over the subject- 
matter of a suit, the parties cannot Ly 
their, mutual consent convert it into a 
proper judicial process, although they 
‘may constitute the judge: their arbite, 
and be bound by his decision on the 


merits when these are submit< 
ted to him, Therefore, the failu- 
on the part of the appellant o 


object to the High Court hearing an az- 
peal under clause 15 of the Letters 
Patent taking oral evidence in respect pf 
the amended pleadings would not clot=e 
the Bench with jurisdiction to recocd 
fresh oral evidence and proceed to ag- 
preciate the same and record findings »f 
facts, 
12. 
the contention now. raised ‘by 
appellant is not 
in view ‘of the 
granted by this Court under Article 136 
of the Constitution. While grantizg 
special leave. to appeal against the jud#- 
ment of the Division Bench of the Hizh 
Court, this Court made an order as 
under:—. S i , 
“Special leave is granted limited ory 
to grounds Nos, 2 and 5.of the specal 
leave petition,” 
Grounds Nos, 2 and 5 are as under :— 
“2, For that the impugned judgment of. 
the High Court is vitiated by manifest 
error in law that by granting amend- 
ment of plaint on July 11, 1975 which 
was originally filed on June 16, 1664 
within 3 years from the “purchase of 
the suit premises by the landlord, the 
suit can be taken out of the mandatory, 
prohibition laid down in. sub-sec, (3-A) 
pe 5, 13 of the W, B. Premises Tenancy, 
ct, : , 


Mr, De next contended that 
-tze 


. 5, For that the impugned judgment is 
vitiated by a manifest error of law aud 
the learned Judges. failed to take irto 
consideration the provisions of S, 17-Ę 
of the W, B, Premises Tenancy Act i= 
troduced by the W, B; Premises Tenancy, 
{Amendment} Act, 11970 to the effect that 
even the decrees passed in earlier suits 
in contravention of the provisions f 
_sub-sec, (3-A) of S, 13 of the Act should 
be vacated,”, 
13. A very narrow, literal and verbal 
interpretation of grounds Nos. 2 and 5 
may prima facie indicate that the ques« 
.tion in terms now. raised would not 8 
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covered by ground either 2 or 5, But it{: 
would not be proper to put too narrow 
an interpretation on the language em- 
ployed in grounds Nos, 2 and 5, When 
leave is limited to certain grounds it 
would not be appropriate to put a very 
narrow and grammatical construction of 
the grounds as if we were construing a 
statute or some rule, regulation or order 
of a public authority. More often it is 
our experience while hearing ap-|. 
plications for special leave that}: 
grounds set out in special leave applica-|- 
tion are overlapping and fairly often re- 
peated, and even occasionally vague, 
Therefore, as far as possible, the grounds 
should not be very strictly construed or 
should not be construed in such a man- 
ner as to make the special leave granted 
under Article 136 self-defeating, Attempt 
of the Court must be to find out what 
was the grievance or contention that was 
being put forth before the Court which 
appealed to the Court in granting special 
leave under Article 136, Article 136 con- 
fers power on this Court in its discre- 
tion to grant special leave from any 
judgment, decree, determination, sen- 
tence or order in any.. case or matter, 
passed or made by any court or tribunal 
in the territory of. India, Ordinarily once 
special leave is granted it is against the 
judgment, decree, etc, However, by 
practice this Court sometimes limits the 
leave to-certain specific points. If the 
leave is limited to specific points, obvi- 
ously the whole case is not open before 
the Court hearing the appeal. In Nafe 
Singh v. State of Haryana, (1971) 3 SCC 
934 this Court declined to examine the 
question whether on evidence the case 
was proved to the satisfaction of the 
Court, because special leave was limit- 
ed to the question of sentence, Simi~ 
larly, in Jagdev Singh v, State of Punjab, 
AIR 1973 SC 2427 leave was limits 
ed to the applicability of the Pro- 
bation of Offenders Act and ac- 
cordingly this . Court did not permit 
enlargement of.the leave observing that 
the scope ofthe leave was confined to . 
the limitations specified in the order 
granting special leave and will not be 
enlarged for considering the correctness 
of the conviction for the particular 
offence, It was, however, urged that 
where a certificate is-granted by the 
High Court under Article 133 specifying 
the question of law in respect of which 
_the certificate is granted, this Court did 
not. limit the scope of the appeal 
to the terms of the certificate. 
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In  Raghavamma v. Chenchamma, 

(1964) ~2 SCR 933:(AIR 1964 sc 
136) while negativing a preliminary ob- 
jection to the effect chat the certificate 


granted by the High Court under Arti- 


cle 133 (1) must govern the scope of ‘the 
‘appeal to the Supreme Court for other- 
wise the said certificate would become 
otiose, the Court held that the terms of 
the certificate did not circumscribe the 
scope of the appeal and once-a proper 
certificate is granted the Supreme Court 
undoubtedly has power as a court of 


appeal to consider the correctness of the ` 
against from every ` 


decision appealed 
standpoint whether of questions of fact 
-or law. It was held that if the certificate 
is good, the provisions of Article 133 did 
not confine the ‘scope of the appeal -to 
the certificate. This decision cannot help 
the appellant because when a certificate 
is granted under Article 133 (1) as it 
stood prior to the Constitution (Thirtieth 
Amendment) Act, 1272, an appeal lay .to 
the Supreme Court from any judgment, 
decree or final order, if.the High Court 


certified the case falling under clauses 


(a), (b) or (c). Once a certificate is grant- 
ed this Court undoubtedly has the power 
as a Court of ‘Appeal to consider . the 
correctness ‘.of the 


on questions’ of fact or ‘law, It may. in 


its wisdom not interfere ‘with. the: con- ` 


current findings of.iact but there is no 
bar to its jurisdiction from interfering 
with the same, But when an appeal is 
preferred under Article 136 and the leave. 
is limited to the specific grounds, thé. 


scope of -appeal cannot. be enlarged so. 
as to extend beyond what is permissible . 


to be urged in support of the grounds to 


which the leave is limited. Undoubtedly, . 
therefore, the scope of the appeal would: 
be limited to the grounds in respect. of 


which the leave is granted, but- having 
said this, it must be . made distinctly 
clear that the grounds must be broadly 


construed ‘to ascertain the real question 


raised therein and notin a narrow or 
pedantic manner by’, literal; interpreta- 
tion of the language used; - 


14. Again, it must- be. borie in mind 
that, although, an order: of this 


_feertain points would imply a rejection 
of it so far as other points are concern- 
ed, yet, . this -Court has a constitutional 
power under Art, 137 of reviewing its 
own orders, This power may,- in. very 
exceptional cases, consistently with rules 


‘have been rendered 


decision ‘appealed. 
‘against from. -every ‘standpoint whether - 


Court: 
confining special leave under Art. 136 to - 
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made under Article 145. of the Constitu- 
tion, be so exercised, in the interests of 
justice;. as to expand the leave itself 
subject to due notice to the respondents 
concerned and fair opportunity to meet 
the results of an extension. of grounds 
of appeal, 


15. The epesliged tenant was sub-| 


stantially contending that in view of the 
introduction of sub-s, (3-A).of S..13, the 
suit when instituted was incompetent and 
that on a proper: construction of S. 17-E 
introduced in the parent Act by S, 4 of 
the West Bengal Premises Tenancy (Com- 


` plete) Act, 1970, the decree would be 


unenforceable, The contention was that 
by amendment of pleading a suit -when 
instituted was ‘incompetent, should not 
competent, . From 
that springs the , question about the 
court’s jurisdiction to deal with the suit 
subsequent to amendment of pleadings. 


-If it is, one. compact ground it can be 


said that the contention raised herein, 
if not explicit, would certainly be im- 
plicit :in the grounds limited to which 
special leave was granted and therefore, 
we cannot refuse to entertain it. 


16. It was lastly urged that ultimately 
whether the High Court should ap- 
preciate the evidence and record findings 
of fact or remand it to the trial Court 
is a matter within the discretion ‘of the 
High Court and that if the High -Court 
has exercised’ the discretion one way, 
this Court should not interfere with the 
same. It was further said that ‘rules of 


. procédure are not made for the purpose 


of hindering justice but for advancing 
substantial justice, It was, further said 
that the: appellant tenant was given full 
opportunity to produce his evidence and 
had thé benefit of appreciation of evi- 
dence bya’ Bench of two, judges of the 
High Court and‘ that it would be paying 
undue and undeserved respect to the 
rules of procedure to remand the mat- 
ter ‘at this stage, Once the. amendment: 
is allowed, -the basic approach: to the 
suit ` would undergo: a change; Sub-sec- 
tion ‘(3-A) of S.:13 bars:a suit for evic- 
tion on any of the grounds’ ‘mentioned 
in clauses (f) and (ff) of. sub-s, (1) 
of S, 13 for a period of three years since 


‘the acquisition of. interest by landlord 


in the premises. The suit should, there- 
fore, have been filed three years after 
the purchase of property by -the respon- 
dent, The respondent -would have been 
then required to show as to whether he 
required. the premises and whether ha 


t 
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had _ other reasonably suitable accom- 
modation, The enquiry would have been 
related to the time when the suit could 


have been competently instituted. After. 


focusing attention on this point, the triel 
court would appreciate evidence and re- 
cord findings of fact which can be rẹ- 
examined by the first appellate court 
being the final court of facts, This very 
opportunity was denied to the appellant 
by the Bench arrogating the jurisdiction 
to itself to record evidence and to pro- 
ceed to appreciate the same and reach 
conclusions of fact which become final. 
Therefore, considerable prejudice was 
caused to the appellant by the proce- 
dure followed by the court and this 
Court will be amply justified in inter- 
fering with the same, The remanc, 
therefore, is inevitable, ! 


17. Before concluding the judgment, 
we must advert to one contention raised 
by Mr, De for the respondent, It was 
urged that the appellant tenant having 
failed to take advantage of S. 17-E in~ 
troduced by the West Bengal Premises 
Tenancy Amendment (Complete) Act, 
1970, it is not open to him to challeng2 
the decree of eviction passed against him. 
By S. 17-E power was conferred upo 
the court to set aside certain decrees 
passed in suits ‘brought by transferee 
landlords within three years of the dat? 
of transfer, In fact this was the necessary 
corollary of the introduction of sub-s. 
(3-A) in 5. 13 and making it retroactive. 
There may be tenants against whom 
decree for eviction was made at the in- 
stance of transferee landlords whose 
suits would be otherwise incompetent ia 
view of sub-s. (3-A) of S. 13. Now, it 
may be that even though the decree far 
eviction was passed by the Court, the 
tenant may have continued in possession 
because some proceedings may be penc- 
ing or for some other reason, In such a 
situation, upon an application made by 
the tenant within a period of 60 days 
from the date of commencement of the 
Amending Act, the Court was required 
to set aside the decree for eviction, When 
appeal is pending it would be open to 
the tenant to raise the contention that 
the suit has become incompetent, but 
where the appeal is not pending or an 
execution application is pending and the 
tenant is still not physically evicted, it 
would be open to him to take advantage 
of the provisions contained in S. 17-E. 
The present appellant appears to have 


made an application purporting to ke 
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under S. 17-E on 25th April 1970 in the 
Court of Additional Munsif at Sealdah. 
On this application notice was .ordered 
to be issued to the other side. Notice of 
the application appears to have been re- 
fused by the respondent looking to the 
order sheet of the learned Munsif dated 
Sth September 1970, This was treated as 
proper service and the present appellant 
was directed to take steps to produce 
certain unpunched court-fee stamps, The 
appellant appears to have failed to take 
necessary steps and the application was 
rejected for want of prosecution, It was 
contended that once the appellant ap- 
plied under S. 17-E for setting aside the 
decree of eviction, the decree has be- 
come binding and it is not open to him 
to question the correctness of the decree. 
There is no merit in this contention be- 
cause the appeal in which the decree 
was questioned was still pending. The 
provision ‘contained in S, 17-E provides 
an additional remedy covering classes 
of cases of tenants against whom decree 
for eviction was made but there was no 
pending appeal against the decree, If the — 
submission of, Mr. De is accepted, the 
provisions contained in S. 17-E would 
be rendered nugatory. We specifically 
asked Mr, De a question as to what 
would be the position where a decree 
for eviction is made on two grounds, one 
under S. 13 (1) (f) and the other under 
other provisions of S, 13 and the appeal 
of the tenant is pending, Would the ap- 
peal become . incompetent if the tenant 
does not apply under S., 17-E? If the 
tenant applies under S, 17-E he can get 
relief on the only ground that the decree 
was on the ground mentioned in clause 
(£) of sub-s. {1} of S. 13 and not the 
other grounds because relief was sought 
to be granted by the provisions con- 
tained in S, 17-E to those tenants against 
whom decree for eviction was made un- 
der S. 13 (1) (£. Would the appeal in 
such a situation become incompetent in 
part and remain competent for the other 
part? Therefore, it could not be said that 


_once a specific remedy under S, 17-E is 


provided for the benefit of tenants un- 
der a decree for eviction on the ground 
mentioned in S. 13 (1) (5, that is the 
only way and no other in which he could 
get relief, If so, his appeal would be- 
come incompetent. Remedy under Sec- 
tion 17-E is an additional remedy. More 
particularly it appears for the benefit of 
those tenants.against whom decree for 
eviction was made under S. 13 (1) a] 
and appeal by whom was not pending so 
? 
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that they could protect themselves 
against eviction by landlords whose suits 
had become incompetent in view of the 
provisions contained in sub-s, (3-A} of 
S. 13. 

18. Accordingly, this appeal is allowed 
and the decree for eviction made by all 
the Courts against the appellant is set 
aside and the suit is remanded to the 
trial court to proceed further from the 
stage after amendments of pleadings 
were granted by the High Court and the 
relevant issues were framed pursuant to 
the amended pleadings. In the circum- 
stances of this case there shall be no 
order as to costs of appeal in this Court. 

Appeal allowed. 


i å s 


{AIR 1978 SUPREME COURT 1072 


(From: AIR 1977 Cal 29) 
R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 
- Mir Fakir Mohd., Petitioner v, State 
of West Bengal, Respondent, 
Special Leave Petn. (Civil) No. 2107 of 
1978, D/~ 15-2-1973. l 
W. B. Estates Acquisition Act (1 of 
1954), Ss. 6 (1) () and 2 (p) — ‘Orchard’ 
e~ Banana plantation is not an orchard. 


In view of S. 2 (p) of the Act, the 
definition of ‘Orchard’ in S. 14-K (c) of 
the W. B. Land Reforms Act (as amend- 
ed) can be looked to for guidance, This 
definition substantially conforms to the 
dictionary meaning of the term ‘Orchard’, 
The existence of cultivated fruit trees 
on a compact area, is central to the 
connotation of ‘Orchard’. For a plant to 
come within the connotation of ‘tree’, it 
must have two essential characteristics s 
(a) It must be ‘perennial’ and not sea- 
sonal; and (b) its main stem must be 
*woody’ and not herbacious or pulpy. A 
banana plant lacks both these characteri~ 
stics, It is not a perennial plant, but fs 
more in the nature of a seasonal Crop 


lasting for one'or one and a quarter. 


years. Further, its stem is not woody 
but ‘fleshy’ or herbacious, Thus consi- 
dered, a banana plant cannot be regarded 
as a fruit tree, Therefore, a banana 
plantation is not an ‘Orchard’ within the 
contemplation of S. 6 (1) (f) of the Act, 
AIR 1977 Cal 29 Affirmed, 
(Paras 7, 8, 9, 10, T1) 
Mr, Purshottam Chatterjee, Sr. Advo- 
cate (Mr. Rathin Das, Advocate with 


_ DV/DV/B125/78/VSS/MV 


y 
— 


ATR. 


him), for Petitioner; M/s. S. C. Majum< 
dar and G. S Chatterjee, Advocates, for 
Respondent. ` 
ORDER :— The principal question 
that has been mooted before us in this 
petition for special leave to appeal under 
Art. 136 of the Constitution, against an 
appellate judgment dated 2ist July, 1976 


. of the High Court at Calcutta is, whether 


a bamboo garden or banana plantation 
fs an ‘Orchard’ within the meaning of 
S. 6 (1) (£) of the West Bengal Estates 
Acquisition Act, 1954 (hereinafter refer- 
red to as the Act). The material portion 
of S. 6 of the Act reads as under: 

“6 (1) Notwithstanding anything con« 
tained in Ss. 4 and 5, an intermediary 
Shall except in the cases mentioned in 
the proviso to sub-sec, (2) but subject 
to other provisions of that sub-sec., be 
entitled to retain with effect from the 
date of vesting — 

(f) subject to the provisions of sub- 
sec. (3) land comprised in tea garden or 
orchard or land used for the purpose of 
live stock breeding, poultry farming or 
dairy.” 

2. The petitioner claims himself to 
be an intermediary. The High Court ` 
has held (reversing the judgments of the 
courts below) that a cultivated bamboo 
garden would fall within the definition 
of ‘Agricultural land’ in S, 2 (b) of the 
Act and cannot in any view be called 
an ‘orchard’ within the purview of 
S. 6 (1) (f) of the Act. It further held 
that a banana plantation is not an 
‘orchard’ because banana plants are not 
fruit-trees, : 


3. Mr. Purshottam Chatterjee, appear« 
ing for the petitioner contends that 
‘orchard’ has not been defined in the 
Act, and we must, therefore, interpret 
the expression ‘orchard’ in its popular 
sense and not in the strict botanical 
sense, as the High Court has done. An 
‘orchard’, it is argued, in the broad 
Dictionary sense, means a garden of 
fruit plants, or fruit trees, and a banana 
plant, according to the Concise Oxford 
Dictionary, is a “fruit-tree,” 

4. As against this, Mr, Majumdar, 
appearing for the respondent State, sub- 
mits that a banana plant is not a ‘tree" 
but a herbacious plant. 

5. We are unable to accept the con= 
tention’ canvassed on behalf of the 
petitioner, Section 2 (p) of the Act pro- 
vides : 7 
..“(p) Expressions used in this Act and 
not otherwise defined have in relation to 
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the areas to which the Bengal Tenancy 
Act, 1885, applies, the same meaning as 
in that Act and in relation to other 
areas meaning as similar thereto as the 
existing law relating to land tenures 
applying to such areas, permits.” 

6. Now, S. 14K (e) of the West Ben- 
gal Land Reforms Act (as amendedi. 
defines an ‘Orchard’ to mean: 

“A compact area of land having fruit 


bearing trees grown thereon in such. 


number that they preclude or when 
fully grown would preclude, a substan~ 
tial part of such land from being used 
for any agricultural purpose.” . 


% In view of cl. (p) of S. 2 of the 
‘Act, it will not be wrong to look to this 
definition in the Land Reforms Act, for 
guidance. This definition, it will be 
seen, substantially conforms to the dic~ 
tionary meaning of the term ‘orchard’, 
According to the Oxford Dictionary, the 
modern connotation of ‘orchard’ is “an 
enclosure with fruit trees,” or “an ens 
closure. for the cultivation of fruit trees.” 
Webster’s New World Dictionary, alsc, 
gives its meaning as “an area of land, 
generally enclosed, devoted to the culti- 
vation of fruit trees, nut trees.” Thus, 
the existence of cultivated fruit trees on 
a compact area, is central to the conno- 
tation of ‘orchard’, The question befor3 
us, therefore, resolves into the issue, 
whether a banana plant is a ‘tree’? A 
‘tree’, according to the Shorter Oxford 
Dictionary, is “a perennial plant having a 
self-supporting woody main stem ot 
trunk (which usually develops wood 
branches at some distance from tha 
ground), and growing to a considerabla 
height.” S ne 

8 Thus, for a plant to come within 
|the connotation of ‘tree’, it must have 
two essential characteristics: (a) It must 
be ‘perennial and not seasonal; and 
(b) Its main stem must be ‘woody’ and 
not herbacious or pulpy, 

% A banana plant lacks both these 
characteristics. It is not a perennial 
plant, but is more in the nature of a 
seasonal crop lasting for one or one and 
a quarter years. Once the plant yields 
fruit, it becomes useless and does noi 
yield any further fruit, Further, its 
stem is not ‘woody’ but ‘fleshy’ or ‘her- 
bacious’. : 

10. Banana plant, according to Webs- 
ter’s Dictionary, is “a tree-like perennial 


herb of the genus Musa plant with sof- 


herbacious stalk”. Oxford - Dictionary. 
no doubt, loosely describes it as a ‘fruit- 
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tree’ belanging to the genus Musa 
sapientum, but it also concedes that it has 
no ‘woody’ stem or trunk but only a 
soft herbacious stalk, The Webster's 
Dictionary appears to be more correct 
when it uses the word ‘tree-like’ for a 
banana plant. 

11, Thus considered, a banana plant 
cannot be regarded as a  fruit-tree. 
Therefore, a banana plantation is not an 
‘orchard’ within the contemplation of 
S. 6 (1) (£) of the Act. : 

- 12. We are, therefore; of. opinion that 
the High Court was right in deciding 
that point against the petitioner. There 
is no ground to interfere with its deci- 
sion, The petition fails and is dismissed. 

Petition dismissed, 
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' (From: Calcutta)* 
S. MURTAZA FAZAL ALI, JASWANT 
SINGH AND R. S. PATHAK, JJ. 

Mohini Mohan Chakravarty, Appellant 
v. The State of West Bengal and another, 
Respondents. 

Civil Appeal No, 1644 of 1968, D/- 
18-4-1978. 

Civil P. C. (5 of 1908), O. 21, R. 94 
— Construction of sale certificate. 

In appeal only against decree for evic- 
tion as obtained by R (Official Receiver) 
against K it was held. that tenancy held 
by K being a permanent one, she was 
not liable to be evicted from the pro- 
perty. In execution of money portion of 
the said decree R sought to realise 
amount by attachment and sale of K’s 
immovable property comprised in certain 
premises standing on K’s land. The said 
premises were attached and sold. They 
were purchased by R and after confirma- 
tion of sale, sale certificate was issued. 
At the time of the said sale, the right, 
title and interest of K in the suit land 
was subject matter of the aforesaid ap- 
peal. Objections under S. 47 were dis- 
missed. K filed suit against R which 
was dismissed but in appeal the High 
Court directed that on K’s depositing the 
value of the property, the same would 
become her property. On appeal to Su- 
preme Court: 

Held that in view of the description 
of the property in the schedule and in 


*(A. F. O. D. No. 32 of 1956, D/- 19-9- 
1961 (Cal).) 
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the application of R for sale of the im- 
movable properties standing on K's 
land, the sale certificate could- not te 
construed as conferring any right, title cr 
interest on R with respect to permanent 
tenancy rights of K in suit land: which 
was underneath and appurtenant to the 
structures. .A. F. O. D. No. 32-‘of 1956, 
D/- 19-9-1961 (Cali, Affirmed. 

ah. SG he (Paras 6, 9) 
‘Anno: AIR Comm. C. P. C. a 
Edn.), O. 21, R. 94, N. 6 : 


Cases Referred : Chronological ” 7 aves 


(1887) 14 Ind | App 34: ILR 10 Mad 241 
- (PC) 5 


Mr, A. K. Sen, Sr. Advocate, (Mr. 
P. K. Ghosh, Adyocate with him), for 
Appellant; Mr. P. K. Chatterjee. Sr. 
Advocate (M/s. Produyot. Kumar Chakra- 
varti and G. S. Chatterjee, Advocates 
with him), for Respondent. ' 

JASWANT SINGH, J.:— :This appeal 
by certificate granted by the High Court 
at Calcutta under sub-clauses (a) and (b) 
of clause (1) of Art., 133 of the Consti- 
tution read: with ‘S. “110 of the Code 
of Civil Procedure ‘afises out of a suis, 
_ being Title Suit No, 82 of 1952 instituted 
on July 8, 1952 in the Sixth Court: cf 
the subordinate Judge.. at Alipore, Dis- 
trict 24-Parganas, West 
Kumud Bala Dasi, the original plaintiff, 
against the appellent, who is the Official 
Receiver of thé High Court, as the 
principal defendant, and Birajabala. Debi, 
widow of Probodh Chandra Chatterjee, 
as pro forma defendant; for declaration 
that-she had permanent Kayami Mourasi 
Mukarari Title to the suit land measur- 
ing 6 Cottas, 4 Chhataks and 4 Sa. f. 
situate on Barrackpore . Trunk Road 
within District 24-Parganas, West Bengal 
and that the possession of the appellart 
thereon was illegal and wrongful as well 
as for Khas possession of the said land 
after demolition and removal of the 
structures and shep rooms standing 
thereon and for mesne profits. 


‘9, The case as out forth by the plair- 
tiff was that property measuring about 9 
Cottas, 12 Chhataks detailed in Sche-~ 
dule ‘Ka’ forming annexure to the plaint 

was held by one Dayamayee as a tenant 
under the Official Receiver of the High 
Court at Calcutta, who was appointed es 
such in the equity suit of the former 
Supreme ` Court at Calcutta between 
Gopalmoni Dasi and Ramonath ' Thakur, 
on a rental of Rs. 33/12/- annas ` per 
anntim; that Dayamayee died leaving a 
will bequeathing the aforesaid property 


Bengal, by. 


ALR, 


to her brother, Ram Chandra Jana, who 
obtained probate of the will ‘and got 
into possession of. the: said propérty; 
that on the death of Ram Chandra Jana, 
the said property was inherited by his 
only son, Jiban Krishna, from whom she 
(the. plaintiff) purchased the same in the 
benami of -Probodh Chandra Chatterjee, 
deceased husband of Birajabala Debi, the 
pro forma defendant, by a. registered 
kobala dated May 9, 1922 for a conside- 


‘ration of Rs. 1, 500/-:. that thereafter she 


continued to remain in possession of the 


‘said property and to pay the. aforesaid 


annual rent’ and not ‘only effected im-- 
provements on the already existing 
structures but erected sevecal other: 
structures as well; that by making false 
representations that the said 9 Cottas 
and 12 Chhataks ‘comprised twò plots, 
one of which i.e. the suit land measured 
6 Cottas, 4 Chhataks and 4 sq. ft., the 
predecessor of the appellant got a sepa- 
rate number allotted to it. by the Cor- 
poration; that the Official Receiver insti- 
tuted Title Suit No. 317 of 1939 against 


-her in the Ist Court of the Munsif at 


Sealdah claiming’ arrears of' rent in res- 
pect of the aforesaid ‘Ka’ schedule pro- 
perty as also the: amount paid by way 
of taxes and her eviction therefrom 
which was decreed against her on May 
3, 1941; that aggrieved bv the said deci 
sion, she preferred an appeal in'so far 
as it related to her eviction from the 
said property but did not prefar an ap- 
peal against the other part of the decree 
relating to rent. and taxes; that the said 
appeal was decided and decreed in her 
favour on March 11. 1942 by the 2nd 
Additional Subordinate Judge, Alivore, 
who held that the tenancv held by her 
being. a permanent one. she ‘was not 
liable to be :evicted from the property; 
that on July 22, 1941, the Official Re- 
ceiver took out execution of the money 
portion of the decree obtained by him in 
Title Suit No. 317 of 1939 in the First 
Court of the Mumsif at Sealdan praying 
that the decretal amount be gnt realized 
by attachment and sale of her immov- 
able property. comprised in premises 

o. . 27/H/4, . Barrackpore Trenk Road 
standing on approximately . 3 Cottas, 
4 Chhataks and 4 Sa. ft of the aforesaid 
land. viz. one storeyed four roomed pucca 
structure with fittings and fixtures and 
two roomed structure on the ñrst floor, 
seven’ shop roams. with fittings and 
fixtures and all interest therein valued 
approximately at Rs. 100/; ‘that on 


August 8. 1941, the said property belong- 


1978 Mohini Mohan v. State of W. B. 


ing to her was attached by means of a 
prohibitory order under O. 21, R. 54 cf 
the Civil P. C. and was sold and pur- 
chased by the appellant himself on Janu- 
ary 5, 1942; that after various proceed- 
ings, the said sale of her property was 


confirmed and sale certificate was issued - 


in favour of the appellant on August 2:, 
1944; 4 
making an application for possession cf 
the aforesaid property, she filed an af- 
plication under S. 47 of the Civil P. Cc. 
contending therein that under the afore- 
said decree obtained by him, the appel- 
lant could at best be entitled to remove 
the structures alleged to have been pur- 
chased by him but he could not have 
any right to the land belonging to hez, 
the same was rejected vide Order dated 
February 21, 1946; that she preferred an 
appeal against the order dated February 
21, 1946, but the same was dismissed on 
June 20. 1946; that she also took the 
matter to the High Court in second ar- 
peal which was also dismissed on April 
24, 1947; that thereafter she made an- 
other application under S. 47 of the Civ 
P. C. reiterating therein that the appe} 
lant had purchased only structures and 
not the land on which they stood and the 
appellant was not entitled to get posses- 
sion of the land but that too was dismis- 
sed whereafter the appellant. illegally 
obtained possession of the buildings ani 
structures standing on the said 6 Coitas, 
4 Chhataks and 4 Sq. ft. of land together 
with the land itself on March 11, 194€; 
and that her repeated requests and notic2 
under S. 80 of the Civil P. C. to the a- 
pellant to. deliver vacant and khas pos- 
session of the suit land to her by re- 
Moving the structures standing thereon 
and to make cver to her the sum un- 
justly realised by him by letting out the 
said structures having proved ineffective, 
she applied to the High Court at Calcutta 
for permission to file a suit for vindica- 
tion of her title .which was granted by 
the High Court vide its order dated Mar 
15, 1952 pursuant whereto she ‘brough: 
the aforesaid Title Suit No. 82 of 1952. 


3. The suit was contested by the ap- 
pellant on various grounds and was. 
ultimately dismissed by the trial court 
by its judgment and decree dated May 
27, 1952. Aggrieved by the decision of 
the trial court, the original plaintiff pre- 
ferred an appeal to the High Court at 
Calcutta. The High Court allowed her 
appeal, reversed the judgment of the 
trial court, gave the declaration sought for 
by the plaintiff and directed that on her 


that though on the- appellant's - 
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depositing the value of the structures to 
be determined by the trial court, the 
same would also become her property 
and she would get. possession of the 
entire property i.e. of the land and the 
structures by execution of the .decree, if 
necessary, and in default of the said de- 
posit, her suit would stand dismissed. 
Aggrieved by the said judgment and de- 
cree, the appellant applied to the High 
Court for leave to appeal to this Court 
and issue of the requisite certificate 
which was granted. This is how the pre- 
sent appeal is before us. 


4. Appearing.on behalf of the appel- 
lant, Mr. Ashok Sen has contended that 
the High Court has erred in decreeing the 
plaintiff's: claim ignoring that what was 
purchased by the appellant in the afore- 
said auction sale were structures as en- 
tities which meant both structures and 
the tenancy rights of Kumud Bala Dasi 
in the land underneath and appurtenant 
to the structures and not merely the 
materials of the structures. We are 
unable to accede to this contention. In 
cases of this nature what has got to be 
ascertained is what is the nature of the 
right, title and interest which was really 
intended to be sold in execution of the 
decree. Any misapprehension in that be- 
half on the part of the Court or the pur- 
chaser cannot affect the true legal effect 
of the sale. 


5. In Pettachi Chettiar v. Sangili 
Veera Pandia, ((1887) 14 Ind App 84 at 
p. 85) (PC), Lord Watson observed that 
in the case of a sale in execution of a 
money decree, “the questions are, what 
did the Court intended to. sell, and what 
did the purchaser’ understand that he 
bought ?” It cannot be disputed that 
these are questions ‘of fact, or rather of 
mixed law and fact, and must be deter- 
mined according to the evidence in the 
particular case. 


6. In the present case, the right. title 
and interest of Kumud Bala Dasi in the 
suit land being the subject-matter of a 
pending litigation at the time of the sale 
in question, what was sought and intend- 
ed to be sold were the structures simpli- 
citer which meant only the materials of 
the structures and not the site underneath 
or appurtenant thereto nor the permanent 
tenancy rights in the site. This becomes 
further clear from a close examination. 
of the evidence adduced in the case. It 
would be noticed that in the application 
submitted by him for execution of the 


aforesaid decree passed in Title Suit No. ., 


1076 S.C, 


317 of 1939, the appellant (decree holder) 
prayed to the Court that the decretal 
amount be got realised by attachment and 
sale of the property of the judgment 
debtor as mentioned in the Schedule. 
Now in the Schedule, the property which 
was sought to be attached and sold was 
described as under :— 
“Schedule of immovable property 

Within District 24-Parganas Sub-Regis-« 
try Sealdah, P. S. Chhitpur comprised in 
premises No, 27/H/4, Barrackpore Trunk 
Road, and standing on approximately 
6 Cot. 4 Chh. 4 Sq. ft. (six Cottas four 
Chhataks and four square feet) of land 
described in Schedule below — one 
storeyed four roomed pucca structura 
with fittings and fixtures, and two room< 
ed structure on the first floor. having 
brick walls and roof of Raniganj ‘tiles 
upon the one-storeyed structure, seven 
shop rooms having walls (sic) and roofed 
with tin and two tin-sheds inside with 


fittings and fixtures and all interests 

therein — valued approximately a 

Rs. 100/-. 

North — Gun Foundry Road 

East — Barrackpore Trunk Road 

South — Plaintiff's land (Megible) 
structure 

West — Plaintiffs land, Kamal Suk- 
deo Prosad’s structure(?)” 


7. On the said application for execu- 
tion of the decree, the Court passed a 
prohibitory order on July 31, 1941 pro- 
hibiting and restraining. the judgmert 
debtor from transferring or charging by 
sale, gift or otherwise the property speck 
fied in the Schedule annexed thereto, 
The Schedule forming annexure to this 
order was an exact copy of the Schedule 
/reproduced above. 

8. It.-would also at this stage be prc- 
fitable to refer to the application (Exh. 8 
at page 107 of the Paper Book) -made by 
the decree holder on August 15, 1941 fcr 
Sale of the attached property. The under- 
lined portion of the said application 
which reads as under is significant :— 

“That the petitioner has executed hf®s 
decree and has attached the immovable 
properties of the judgment debtor which 
consists of the structures standing on 
27/H/4, Barrackpore Road. That so fer 
as is known to this petitioner, the aft» 
tached: Property is free from — encum= 
er 

.It may also ‘be relevant to menticn 
en that allowing Kumud Bala Dass 
Appeal (No. 258 of 1941) which was 
directed against the judgment and decree 
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of the 1st Court of the Munsif at Sealdah 
passed. in Title Suit No. 317 of 1939, the 
2nd Addl, Court of the Sub. Judge, 
Alipore rejected on March 11, 1942, the 
appellant’s prayer for khas possession by 
evicting Kumud Bala Dasi on the ground 
that her tenancy being permanent, she 
was not liable to be evicted from the 


` suit land. . The fact that it was only the 


structures which were -sold and not the 
structures together with the permanent 
tenancy rights in the site on which they 
stood is: also evident from the fact that 
the appellant who himself was the de- 
cree holder and understood the entire 
position: purchased the same for a paltry 
sum of Rs. 638 As. 11 Pie 9, Surely the 
price would have been much more if the 
structures had been auctioned along 
with the permanent tenancy rights in 
the site on which they stood. On a con- 
spectus of all the facts and circumstances 
of the case, we are not able to construe 
the sale certificate as conferring any 
right, title or interest on the appellant 
with respect to the permanent tenancy 
rights in the suit land which was under- 
neath and appurtenant to the structures, 
10. For the foregoing reasons, we are 
of the opinion that the High Court was 
right in decreeing the plaintiff's claim, | 
In the result the appeal fails and is dis- 


missed with costs, 
i ' Appeal dismissed, 
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The plaintiff-appellant who was the 
brother of the second respondent, the 
proprietor of the estate, took a contract 
on 15-3-1951, for cutting the standing 


trees in the forest, a particular coupe, foz- 


a sum of Rs. 50,000.00. Under the term3 
of the contract Rs. 15,000/- was to be 
paid immediately and the balance within 
six months, The M. P., Act I of 1951 
was brought into force on 31-3-1951. Thə 
second respondent challenged the vali- 
dity of the Act and the notifications, in 
the Supreme Court and obtained an 
order of stay on 27-3-1951. The petition 
was ultimately dismissed on 2-5-1952 and 
the stay vacated, Thereafter, the Gov- 
ernment refused permission to the plain- 
tiff to remove the trees cut. However, 
the Government permitted to remova 
the trees cut on payment of Rs. 35,000/- 
and the same were removed after pay- 
ment. The plaintiff filed the suit for re- 
turn of the amount of Rs. 35,000/- o2 
the ground that he had already paid a 
like amount to the second respondens, 
his brother on 30-9-1951. The clause cf 
the agreement provided that the con 
tract was to commence on 15-3-1951 and 
be in force till 14-3-1953 during which 
the contractor agreed to render monthly 
accounts of felling, logging etc. A clause 
alsa provided that the forest produce 
will not be removed without being as~ 
certained, checked and passed by State 
Forest Staff, 


Held, that the trees were not felled 
and the goods were not ascertained. and 
hence the. title in the goods had not pass- 
ed to the appellant before 31-3-1951 the 
date on which the estate vested in the 
State. It being a transfer’ of right in 
property which is liable to vest in the 
State it would be void from the date of 
vesting, AIR 1970 SC 706, Foll 

(Paras 13, 14) 


In order that the property in the goocs 
passes under the Sale of Goods Act, it 
is necessary that the trees . should te 
felled and ascertained before the rele- 
vant date, (Para 13) 


The payment of Rs, 35,000/- to tke 
proprietor was not proved. Further, tke 
Government permitted the appellant +o 
remove timber on payment of Rs. 35,000/-, 
It did not amount to ratification of cor- 
tract with the second respondent. Since 
the forest had vested in the State and 
appellant having agreed to the conditim 
had paid Rs. 35,000/- before removing 
the timber, he could not ask for any 
refund, . (Para 15) 


Anno: AIR Manual (3rd Edn.), Sale of 
Goods Act, S. 19, Notes 2, 3, 4. 

Cases Referred: Chronological Paras 
AIR 1970 SC 706 : (1969) 2 SCR 380 13 

Mr. M. N. Phadke Sr. Advocate (Mr. 
A. G. Ratnaparkhi with him), for Appel- 
lant; Mr. R. P. Bhatt Sr. Advocate (M/s. 
S. P. Nayar and M. N. Shroff Advocates 
with him) (for No. 1) and Mr. M. R. K. 
Pillai, Advocate (for No. 2), for Respon~ 
dents. 

P. S. KAILASAM, J.:-— This appeal is 
by the legal representatives of the plain- 
tiff by a certificate granted by the High 
Court of Bombay (Nagpur Bench) against 
its judgment and decree dated 12th Aug~ 
ust, 1966. 


2. The plaintiff in the suit is the 
brother of the ex~proprietor of the Ahiri 
Zamindari, the second defendant, second 
respondent in this appeal. The first de- 
fendant is the State of Maharashtra, the 
first respondent in this’ appeal. 

3. The Madhya Pradesh Abolition of 
Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950, Act 1 of 1951, 
received the assent of the President on 
22nd January, 1951 and was published in 
the Gazette on 26th January, 1951. The 
State Government published a notifica- 
tion bringing the Act into force from 
3lst March, 1951. Before the Act came 
into force on 31st March; 1951 the plain- 
tiff who is a brother of the second res- 
pondent, the proprietor of the estate, took 
a contract on 15th March, 1951, for cutt- 
ing the standing trees in the forest 
known as Hachbodi Nendwadi coupe for 
a sum of Rs. 50,000. The contract pro- 
vided that a sum of Rs. 15,000 was to be 
paid immediately on the date of the exe- 
cution of the contract and the balance to 
be -paid within six months. The second 
respondent filed a writ before the Su- 
preme Court challenging the validity of | 
the Act and also of the notifications and 
obtained an order of stay on 27th March, 
1951. The writ petition was ultimately 
dismissed on 2nd May, 1952 and the 
stay vacated, After the dismissal of the 
writ petition filed by the second respon- 
dent, the Departments of the Govern~ 
ment refused permission to the plaintiff 
to remove the trees cut. The plaintiff 
made a representation to the State Gov- 
ernment and the Government by a letter 
dated 12th March, 1953, Ex. P-17, per- 
mitted the plaintiff to remove the trees 
on condition that he deposited Rs. 35,000 
Accordingly, the plaintiff paid Rs, 35,000 
on 24th March, 1953 and removed the 
timber, 5 
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4. The suit out of which this appeal 
arises was filed by the plaintiff for the 
return of the sum of Rs. 35,000 on’ the 
ground that he had ‘already paid Rupees 
35,000 to his brother on 30th September, 
1951 and that the Government was not 
entitled to recover another sum of 
Rs. 35,000. 
of the amount of Rs. 35,000 with interest 
of Rs. 7,000 in all Rs. 42,000. It was 
contended in the plaint that as the Su- 
preme Court had granted a stay of the 
operation of the Act the property did not 
vest in the State on 31st March, 1951 ac- 
cording to the notification and that it 
was only on 2nd May, 1952 when the 


Supreme Court dismissed the writ peti-' 


tion that the estate vested in the Govern- 
ment. On this ground it was submitted 
that the plaintiffs contract was binding 
on the defendant’s estate. Plaintiff also 
contended that apart from Rs. 15,000 
which he paid to the second respondent 
on the date of the agreement i.e. on 15th 
March, 1951, he paid the balance of 
Rs. 35,000 on 3ist August, 1951. The 
plaintiff, it was submitted, was forced to 
pay another Rs. 35,090 as the first res- 
pondent, the State, refused to permit him 
to remove the timber that had already 
been cut by him. In any event, the 
plaintiff contended that his title became 
perfect on the date of the contract be- 
fore 31st March, 1951 when the estate 
vested in the State. The State denied 
the claims of the plaintiff and contended 
that the property vested in the State on 
2nd May, 1950 and denied the allegation 
that the plaintiff had paid a sum of 
Rs. 35,000 to the second respondent. 
While admitting that the plaintiff applied 
for permission to remove the teak cut 
and receipt of Rs, 35,000 it denied that 
the amount was collected under’- any 
duress. The plea by the State Govern- 
ment was that the contract Ex. P-19 


entered into by the plaintiff with the se-- 


cond respondent was sham and collusive 
transaction without consideration. 


5. The trial court decreed the suit on 
2lst November, 1959 holding that the 
transaction was entered into by the se- 
cond respondent in the ordinary course 
of management and that the transaction 
was not sham or a bogus one. It also 
found that as a result of the stay order 
the property continued to be with the 
second respondent and that he was en- 
titled to receive the balance of the sale 
price under the contract. It also held 
- that the transfer of sale under the con- 
tract of the standing timber was sale ‘of 


He claimed for the return, 


A.L R. 


movable property ` and therefore the 
transaction did not contravene the provi- 
sions of S. 6: of the Madhya Pradesh 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act,- 1950. 


6. In an appeal by the State before 
the High Court it was conceded by the 
plaintiff that the vesting of property in 
the State could not be postponed by rea- 
son of the stay order. The order of stay 
passed by this Court was not produced 
and the High Court rightly accepting the 
concession found that the vesting of the 
estate was not postponed because of the 
order of the stay granted by this Court. 


‘ 7, Before examining the contention 
whether the contract Ex.’ P-19 was a 
sham and collusive transaction and whe- 
ther the plaintiff had paid Rs. 35,000 to 
his brother, the second respondent, it is 
necessary to examine the provisions of 
the Act for determining the rights of 
parties on the date when the contract 
was entered into. The Madhya Pradesh . 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950, Act 
I of 1951, received the assent of the 
President on 22nd January, 1951 and the 
assent was published in the Madhya Pra- 
desh Gazette on 26th January, 1951. Sec- 
tion 3 of the Act provides that on and 
from a date to be specified by notifica- 
tion by the State Government in this be- 
half all proprietary rights in an estate 
vesting in a proprietor of such estate 
shall pass from such proprietor and vest 
in the State for the purposes of the State 
free of all encumbrances. By a notifica- 
tion the Act came into force .on 26th 
March, 1951 and the estate vested in the 
State on -31st March, 1951. Section 4 
States that when a notification under sec- 
tion 3 in respect of any area has been 
published - all rights, title and interest 
vesting in the proprietor or any person 
having interest in such proprietary right 
through the proprietor in such area in- 
cluding land (cultivable or barren), grass 
land, scrub jungle, forest, trees etc. shall 
cease and be vested in the State for pur- 
poses of the State free of all encumbran- 
ces. . Section 6 of the Act renders certain 
transfers void. It -provides that except 
as provided in sub-s. (2), the-transfer of 
any right in the property which is. liable 
to vest in the State under this Act made 
by the proprietor. at any time. after the 
16th March, 1950, shall as from the date 
of vesting be void. While under S. 3 the 


interest: of the proprietor vests in the. 
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State Government from the date speci- 
fied in the notification i.e. 31st Marea, 
1951, S. 6 provides that the transfer of 
any right which is liable to vest in the 
State under this Act made by the præ- 
prietor at any time after the 16th March, 
1950 shall be void from the date of vesz- 
ing. The result of the operation of 
this section would bė. that the com- 
tract dated 15th March, 1951 which 
is a transfer of a right of property 
which is liable to vest in the Stace 
having been made ‘by the proprie- 
tor after 16th March, 1950 shall ‘become 


void from the date of the vesting i. 2., 


31st March, 1951. The plea on behalf of 
the plaintiff is that the transfer wou-_d 
become void only as from 31st Marca, 
1951 but as by that date the sale :n 
favour of the plaintiff had become com- 
plete, S. 6 would not have any applica- 
tion. On behalf of the State, it was sub- 
mitted that the plaintiff applied under 
sub-s, (2) that the transfer was in good 
faith and in ordinary course of business 
management and therefore may ‘be d2- 
clared that the transfer shall not be void 
after the date of the vesting. 


8. The Collector refused to accept the 
plea but pérmitted him to remove the 
timber that had been cut on payment of 
Rs. 35,000 which was not paid to the s2- 
cond respondent. The questions that 
arise for consideration are whether the 
transaction of sale was complete before 
the date of the vesting of the estate ie. 
on 31st March, 1951 and whether thre 
plea of the plaintiff that he was forced 
to pay a sum of Rs. 35,000 to the Stzte 
even though he had already paid the 
amount of Rs. 35,000 to the second res- 
pondent as provided for in the contrect 
is made out. 


9. To determine the question as to 
whether the transaction between tae 
plaintiff and the second respondent was 
complete ‘before 31st March, 1951 it is 
useful to refer to the contract enter2d 
into between the parties. Ex. P-19 is the 
contract and is dated 15th March, 1951. 
The agreement is designated as Forest 
contract and provided that the agree- 
ment is for the sale and purchase of 
forest produce and that it was agreed 
between the parties in the following 
terms: 


1. The Forest Produce sald and pum 


chased under this agreement is the fol-- 


lowing :— 
Un-Marked (Teak & Miscellaneous) 
Standing/cut/windfallen trees, situated in 


the coupe known as Teak-trees ‘coupe in 
the near Hachbodi-Nendwadi Forest 
Range in the Aheri Estate :— 


Teak 1000 Teak trees over 4’ in girth 
near Hachbodi-Nendwadi at Rs. 50/- per 
tree sanctioned by Z. S. Ahiri on 14-3- 
1951. 


10. Clause 3 provided that the con- 
tract shall commence on 15th March, 
1951 and will be in force up to 14th 
March, 1953 after which date the con- 
tractor will have no right to any mate- 
rial not removed from the contract area. 
The contractor agreed. to remove the 
forest produce only during the above 
period. Clause 4 provided that the con- 
sideration payable by the contractor for 
this contract is Rs. 50,000 and that the 
amount will’ be duly paid by the con- 
tractor by crediting it in the Ahiri 
Estate Treasury in instalments of Rupees 
15,000 on 15th day of April and Rupees 
35,000 on 15th day of September. Clause 5 
of the contract is important and may be 
extracted in full: 


“5. The contractor will not remove 
any forest produce from the site of the x 
(x torn) and until the logs are checked 
and passed by the Estate Forest Staff by 
affixing x (x torn) bad passing hammer. 
The contractor will not remove any forest 
produce between the sunset and sunrise. 
The contractor will make his own 
arrangements for stacking x (x torn) out- 
side the contract area.” 


Clause 7 provided that the contractor 
will duly coppice the stumps of the trees 
felled by him. He agreed to carry out 
all his operations properly, according to 
the rules in force governing the forest 
area and in a workman-~-like manner and 
further agreed to abide by any directions 
and instructions in regard to the work- 
ing of this contract that may be issued 
to him by the Estate Forest Staff 
and other estate authorities. Clause 8 
provided that in the event of the con- 
tractor’s failure to pay any of the instal- 
ments within the time fixed, the estate 
authorities will be entitled to stop and 
restrain all further extraction or other 
work in the contract area. Clause 9 pro- 
vided that the contractor agreed to file 
every month accounts of the felling, 
logging and extraction done by him. 


11. The clauses above extracted 
clearly show that the contract was to 
commence on 15th March, 1951 and be 
in force till 14th March, 1953 during 
which period the contractor agreed to file 
monthly accounts of felling, logging and 
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extraction by him. Clause 5 also pro- 
vided that the contractor will not re- 
move any forest praduce till the logs 
are checked and passed by the State 
Forest staff. The second instalment- of 
Rs. 35,000 is to be paid on 15th Septem- 
ber, 1951. These clauses make it very 
clear that what was contracted. for was 
the sale of. forest produce which is a 
proprietary ‘right vested in the proprie- 
tor in the property: which according to 


the Act is to vest in the State. The plea . 


on behalf of the plaintiff that the .con- 
tract was only for the sale of goods i. e 
movable property and that as the trees 
had been marked and felled beforé 31st 
March the contract of sale of goods, had 
. been concluded cannot be accepted, 

` Apart from the fact that the contract was 
clearly not for sale of goods but for 
transfer of right in property, the facts 
also“do not support the plea of the plain- 
tiff that the. trees were marked and felled 
before 31st March, 1951. ‘The evidence 
of P. W. 1 is that the marking, and cut- 
ting was done at the same time simul- 
taneously and that the plaintiff had cut 
all the trees in the disputed contract, 
According to P. W. 2 the. trees. were 
being cut as -they were marked,: The 
trial court held that the -title of the 
plaintiff to the trees was complete before 
3lst March, 1951 but the High Court 
came to the conclusion that there is no 
evidence to show that the trees were cut 
before the date of vesting. The High 
Court may not be quite correct in stating 
that there is no evidence to shéw. that 
the trees. were cut before the date of 
vesting but there can be no doubt that 
the evidence cannot be accepted for it 
is impossible to have’ cut the trees be~ 
fore 31st March, 1951, ee 


12, Even assuming that the trees 
were cut the property will not pass to 
the plaintiff till requirements of .Cl.'5 of 
the contract are complied with i.e. the 
logs have been checked and passed by 
the State Forest Officer by affixing marks 
and delivered to the plaintiff. This was 
admittedly not done. Before the logs 
are checked and passed the goods are 
not ascertained and the title cannot pass 
to the plaintiff. We have no hesitation 
in coming to the conclusion that the 
trees were not in fact cut before 31st 
March, much less the cut trees ascertain~ 
ed before 3lst March, 1951. 

13. The decision of this Court in 
Badri Prasad: v. State of Madhya Pra- 
. desh, (1969) 2 SCR. 380 : (AIR 1970 SC 


. 706) was relied on by both the: appellants’ 


and the respondents, The facts are 
similar and arise out of a forest contract 
in Madhya Pradesh and the case raised 
similar questions. ‘The facts of the case 
briefly are‘ that the appellant before this 
Court: entered into a contract’ for re- 
moving forest produce in Madhya Pra- 
desh. After the passing of the Abolition 
of Proprietary Rights: (Estates, Mahals, 
Alienated. Lands) Act, 1950, a notification 
was: issued vesting the estate in. the - 
State. and the appellant was prohibited 
from, cutting timber in exercise of his, 
rights. under the contract. Later after. 


some negotiations the appellant agreed 


to pay an additional sum of Rs. 17,000 
but. reserved his right to claim a refund, 
The State Government rejected the ap- 
pellant’s right to cut trees. The appel- 
lant thereafter filed a ‘suit ‘claiming 
specific performance of the contract on 
the ground that the forest and trees did 
not vest in the State.under the Act and 
even if they vested the standing timber 
having been sold to the appellant did 
not vest in the State and in any event 
a new contract was completed in Febru- 
ary and the appellant was entitled to 
specific performance, ‘This Court nega- ` 
tived all the pleas and held after con- 
siderihg the earlier decisions that it was 
too late in the day to contend that the 
forest and the trees did not vest in the 
State under the Act, Repelling the con- 
tention on behalf of the appellant that 
under the contract the plaintiff had be- 
come owner of the trees as goods, this 
Court observed that though the trees 
which were agreed to be severed before 
sale or under the contract of sale are 
goods for the purpose of Sale of Goods 
Act but before they cease to’ be pros | 
prietary rights or interest within the 
meaning of Ss. 3 and 4 (a) of the Act, 
they must be felled under the contract, 
On the facts of the case the Court held 
that the property in cut timber would 
only pass to the appellant under the 
contract at the earliest when the trees 
were felled. It further added that as 
the contract provided that the appellant 
was entitled to cut teak trees of more 
than 12” girth it would have to be as- 
certained which trees fell within the 
description and till that fs ascertained 
they were not ascertained goods. Thus 
in order that the property in the goods 
passes under the Sale of Goods Act, it is 


- necessary that the trees should. be: fell- 


ed and ascertained before the- relevant 
date. In the present case we agree witht 
the conclusion ‘arrived ‘at ‘by “the “High . 
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Court that the trees were not felled be- 
fore 31st March, 1951 and further they 
were not ascertained as required under 
the contract, for as pointed out the logs 
had to be checked and passed by the 
State Forest staff by affixing the mack 
before they cen be removed by the aJ 
pellant. Thus the facts are similar and 
the decision in the case applies to the 
present case. Holding that the tress 
were not felled and that the goods were 
not ascertained, we find that the title in 
the goods had not passed to the appels 
lant before 31st March, 1951, the date on 
which the estate vested in the State, 


14. When it is found that the title in 
the goods had not passed to the appel- 
lant then the provisions of S. 6 (1) will 
be attracted and this being a transfer of 
right in property. which is liable to vest 
in the State after 16th March, 1950, it 
shall be void from the date of vesting 


15. We agree with the finding of the 
High Court that it is not possible to. ac- 
cept the appellant’s case that he paid 
Rs. 35,000 to the second respondent. The 
appellant is the brother of the Zamindar, 
the second respondent. The appellant 
has not chosen to examine himself as a 
witness and speak to his payment of 
Rs. 35,000 to the second respondent. ‘In 
behalf of the appellant his agent was 
examined as P. W. 1. According to him 
he paid in cash to the respondent a sum 
of Rs. 35,000 on 30th September, 1951, 
The witness was questioned as to whe« 
ther for making the payment he borrow- 
ed the money from the second respcon- 
dent himself, He denied any knowlecge 
about such borrowing. It is most un~ 
likely that any payment of-Rs. 35,C00 
was made on behalf of the appellant on 
30th September, 1951. Without making 
sure that he would be able to remcve 
the timber contracted without any objec- 
tion from the State, he would not have 
paid Rs. 35,000. As pointed out by the 
High Court P. W. 3 does not state that 
he in fact received Rs. 35,000 in cash 
There is no material to show that the 
appellant had such an amount with him, 
In the correspondence that passed te- 
tween the appellant and the Government, 
the appellant did not mention that he 
had already paid Rs. 35,000 to the second 
respondent. 
ment demanded that he should pay 
Rs. 35,000 the appellant paid the amount 
without any protest. Taking into c- 
count the fact that the appellant and 
the second respondent are brothers, tha 
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In fact, when the Govern=` 
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imminence of the vesting of the entire 
estate of the second respondent with the 
State, and the absence of any material 
to show that the appellant was possessed 
of the funds, we have no hesitation in 
agreeing with the finding of the High 
Court that the appellant would not have 
paid the amount to the second respon- 
dent. = i : 


16. Lastly, it was contended that in 
any event as the Government permitted 
the appellant to remove the logs on pay- 
ment of Rs. 35,000 it should be construed 
as ratification’ of the contract entered 
into by the second respondent and as 
such the Government is not entitled to 
collect Rs. 35,000 as, if at all anyone was 
entitled to the amount it was only the 
second respondent. We have no hesita- 
tion in rejecting this argument for after 
the vesting of the forest in the Govern- 
ment, the Government under S, 6 (2) 
offered to permit the appellant ta re- 
move the trees on payment of Rs. 35,000. 
Having agreed to the condition and paid 
Rs. 35,000 the appellant cannot ask for 
any refund, 


17. We find that there is no substance 
in this appeal and dismiss it with costs 
of the first respondent, 


Appeal dismissed. 
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(From: Kerala) 
S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 
. Kassim Pillai Abdul, Appellant v. The 
State of Kerala, Respondent. 

Criminal Appeal No. 29 of 
28-2-1978. 

Constitution of India, Art. 136 — Ap- 
peal by special leave against conviction 
under S. 409 I. P. C. and a sentence of 
6 months R.I, and a fine of Rs. 500 and 
in default of payment 2 months S. I. 
— Accused an inexperienced officer depo- 
siting Rs. 100/- entire amount misappro- 
priated — Taking a lenient view Supreme 
Court in the special circumstances of 
case maintained the conviction by re- 
ducing the sentence to the period already 
undergone and maintained the fine as 
also the sentence in default of payment. 

' (Paras 1, 2) 

FAZAL ALI, J.:— In this appeal by 

special leave the appellant has been 


DV/DV/8571/78/KSB 
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convicted under S. 409 I. P. C. and sen- 
tenced to two years R. I. and a fine of 
Rs.. 500/-, in default simple imprison- 


ment of two months. The Sessions Judge - 


on appeal upheld the conviction but re- 
duced ‘the sentence to six months R. I. 
maintaining. the fine. A revision was 
taken to the ‘High Court .which was ‘also 
dismissed. It appears that -between the 
2nd March and 3rd April, 1967 the-ap- 
pellant, who was a_clerk-cum-accountant 
in ‘the. Block Development Office" in 


district | Quilon’ ‘received ‘various. sums ~ 
of money amounting to, about Rs. 100/-,.. 
which he did not deposit in the :‘Trea- ` 


sury as required by the ‘rules. Accord- 
ing to the prosecution the ‘ appellant 
misappropriated this amount and in the 
course’ of à departmental enquiry he 


_ gave an explanation that as there was 


no safe in the office: he used to keep 
the money, received by him in the draw- 
ers, which appears to have .been stolen 
by his. peon. The learned Sessions 
Judge has’ clearly . mentioned i 
judgment that the Collector,- who, held 
the departmental enquiry; accepted the 
explanation given by the accused and 
allowed: him to deposit the amount: said 
to have. been misappropriated and in 
fact the accused not only deposited the 


entire amount, which was received -by ` 


him .but he also made some over pay- 
ment which had to be refunded to him. 
It also appears -that the accused was not 
a very experienced official in the de-. 
partment and: that-is why the Collector 
condoned the lapse on his part. Mr. 
Nambiar, appearing for. the appellant, 


‘has pressed this appeal only on the 


question of. sentence. In .view of the 
concession, made by the counsel for the 
appellant, we are not called -upon to 
examine the legal question ‘arising in the 
case as to the applicability of Sec. 197 
of the Code of Criminal Procedure to 
the facts of this case.’ It is submitted 


that having regard ta the peculiar cir-. 


cumstances of this case, the inexperience 
of the appellant, and further having 
regard to the fact that he also deposited 
the -money as ordered by the Collector 
a lenient view may be taken.’ We are 
of the opinion that the contention’ is 
well founded and must prevail. 


2. Having regard to the special cir- 
cumstances of the case we do not see 
any reason to send 'the appellant “back 
to jail. We, therefore, allow this. ap- 
peal to the extent that while. upholding 
the conviction of the appellant we re- 
duce the sentence to the period already 


Pandurang v. State of Maharashtra 


‘Evidence and conviction 


in: his _ 


.S. 302, N. 1. 


A.LR. 


undergone maintaining the fine as also 
the 
thereof. 


Order accordingly. - 





AIR 1978 SUPREME COURT 1082 — 
|. (From: Bombay) 
sS. “MURTAZA FAZAL ALI AND. 
: "P: N.’ SHINGHAL, JJ. 
Pandurang Narayana. Jawalekar, Ap- 


pellant- v. The State of Manarashis®, 
Respondent.. 


sentence in onus of payment} 


Criminal Aboa No. 191 of 1972, Dj- , 


27-2-1978. 


(A) Penal Code (45 of 1860), S. 302 — 
Sessions 
Judge discarding evidence of eye-wit- 
nesses to murder on untenable: grounds 
acquitting accused — High Court in, ap- 


` peal holding their evidence to be credible’ 


— High Court. held was justified © in 
reversing order of acquittal’ and con- 
victing accused under S. 302 — (Criminal 
P. C.. (1898); S. 423). (Para 2) 


Anno: AIR Manar, (ara ae): LP.C, 


- (B) Penal Code (45 of 1860), Ss: 300 
Excep. 4, 302 - and: 304 Part Tt — Ap- 
plicability. 


When there was. an exchange of 
abuses between the accused and ‘the 
other party, the deceased intervened and 
asked the parties. not ta fight. ‘This en- 


` raged , the accused who took hold of an 


iron: ‘bar and gave only .one blow on the 
head of the deceased with a great force 
causing extensive damage to the ae 
from . onè end to other resulting . 
several fractures. The deceased oe 
was old man fell down as.a result of the 
blow.” 


Held that have was no Junian 
for the accused to have given such a 
serious injury to the deceased who was 
innocent intervener, resulting in hbis 
death. Moreover, before the provisions 
of S. 304 I P: C. can apply, it must be 
shown that the act committed by the 
accused was not a cruel one, In the in- 
stant ‘case it could not be said‘ from the 
facts narrated above that the injury 


.caused by the accused was not a cruel 


one or that the accused didnot act in 
a. cruel manner. The case of the ac- 
cused, theréfore, fell within the four 
Se ee 


DV/DV/B572/78/KSB- 
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concerns of S, 302- and not under S. 394 
Part. 1, (Para 4) 


Anno: AIR Manual (3rd Edn) I. P,G 
S. 300 N. 26 to 30 S. 302 N, 1. 


FAZAL ALI, J.:— This is an appeal 
under the provisions of The Supreme 
Court (Enlargement of ‘Criminal Appel- 
late. Jurisdiction), Act, 1970 against an 
order of the High Court dated 1'5/16-9- 
1971 by which the High Court set aside 
the acquittal of the appellant uncer 
S. 302 I. P. C. ‘and convicted him uncer 
S. 302 I. P. C. and sentenced him to 
imprisonment for life He was aso 
convicted under S. 324 I. P. C. and sen- 
tenced to two years. The facts of the 
case have been briefly summarised in the 
judgment of the High Court as also that 
of the Sessions Judge and it is not neces- 
sary to repeat the same. The dispute 
in the instant case appears to have taken 
place on the sharing of water with fhe 
help of an electric motor installed by 
one of the co-sharers, It appears that 
the accused was not pleased with fhe 
rate charged by the owner of the eng:ne 
and wanted to pay less. ‘Thereafter 
there was an exchange of abuses on 
which the ‘deceased Gena intervered 
and asked the parties not to fight. This 
appears ta have enraged the appellant 
Pandurang who took hold of an iron bar 


and gave a blow on the head of the 


deceased as a result of which the deceased 
fell down and died. The occurrence 
took place at about 8.30 P.M. on 21-12- 
1968 and an F.LR. was lodged by Bal- 
bhim alias Dagadu P.W. 6 at 11.30 PM. 
The deceased died on 25-12-1968 in a hos- 
pital, After the usual investigation the 
police submitted a charge sheet against 
the’ appellant and other accused, who 
were, however, acquitted by the S2s- 
sions Judge but convicted ‘by the Hixh 
Court .as indicated above, 


2. Mr. Ganpule, learned counsel for che 
_appellant raised three points beforé us. 
In the -first place he submitted that this 
was not a case in which the High Court 
ought ta have reversed the. judgment of 
acquittal because the view taken by the 
Sessions Judge on the evidence led by 
the prosecution was reasonably possible. 
So far as this contention is concerred 
we have gone through the judgment of 
the Sessions Judge and that of the High 


Court and we feel that the ‘High Cotrt,. 


in the circumstances, was fully justifed 
in reversing the order of acquittal, 
There were three main eye witnesses 
to the assault, on the deceased, by ‘he 
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appellant, and ‘they ‘were P.Ws. 6, 7 and 
9. The Sessions Judge had vehemently 


criticised the evidence of P.W. 6, the in- 
formant, because there were some dis- 
crepancies between his statement in the 
FLR. and his deposition in the Court. 
In the report this witness had stated 
that an axe injury was given by the 
appellant to P.W. 9 Hanmant and the 
iron bar injury was given to the decea- 
sed not by the appellant but by his 
uncle Narain (Aji), In the court, how- 
ever, the informant modified his previ- 
ous statement and- stated that the 
deceased was assaulted by iron bar by 
the appellant. While there may be 
some justification for not placing impli- 
cit reliance on the evidence of P.W. 6, 
the informant, we see no reason what- 
soever for discarding the evidence of 
P.Ws. 7 and 9 which appears to be 
wholly consistent throughout. One of 
the main considerations which weighed 
with the learned judge in rejecting the 
evidence of P.Ws. 7 and 9 was that the 
two witnesses were examined 4-5 days 
after the occurrence ie. on 26-12-1968, 
On a reference to the record, we, how- 
ever, find that so far as P.W. 7 Atma- 
Tam is concerned, he was examined on 
23-12-1968 while P.W: 9 was examined 
on 26-12-1968 obviously because he was 
confined as an indoor patient in a hos- 
pital several miles away from the police 
station. The investigation officer may 
have. thought it fit to record the state- 
ment of P.W. 9 when he went to the 
hospital. We have carefully perused 
the evidence of these two witnesses and 
we fully agree with the High Court 
that their evidence is worthy of cred- 
ence, For these reasons, therefore, we 
are clearly of the opinion that the High 
Court was right in reversing the order 
of acquittal ‘passed by the Sessions 
Judge.. i 


3. It was.then submitted that the - 
prosecution has not given any explana- 
tion for the injuries suffered by the ac- 
cused. The informant in his evidence 
has admitted that two of the accused 
persons were in fact injured. The pre- 
sence of injuries on the person of the 
accused in the circumstances of this case 
goes to prove their participation in the 
fight. In these circumstances, therefore, 
the contention of the learned counsel 
before this Court must be overruled. 


4. Lastly it was submitted by the 
learned counsel that „this was a case 
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which would not: fall within the four 
corners of Section 302 of the 1, P, C. 
It was submitted that according to the 
prosecution the appellant gave only ona 
blow on the head of the deceased and 
the likelihood that the fracture was due 
to the fact that the deceased fell on a 
stone (article 2} cannot be excluded, I8 
was urged that as the blow was given 
by the appellant In a sudden fight with- 
out any premeditation the case of the 
appellant falls within the purview of 
Section 304 (1) of the I. P, C, We are, 
however, unable to agree with this con- 
tention. To begin with the Doctor, who 
examined the deceased while he was 
alive, viz. Balchandra, has clearly stated. 
in his evidence that even if a person 
would have fallen on a_ stone like 
(article 2) he would not have received 
the contusion as described in the injury 
report, On being cross examined by tha 
Court, P,W, 23, the Surgeon, who had 
performed the operation of the deceased, 
also said that the site of the injury în- 
dicated that such an injury could not.be 
caused by a. fall on a stone, At one 
place the Surgeon has no doubt said 
that if a man of 70 falls omna stone lika 
article 2, such an injury is possible, ‘In 
view of his contradictory statements wa 
would prefer to rely on the evidence of 
Dr, Balchandra, who was the doctor 
who had examined tha deceased while 
he was alive, Secondly the. nature of 
the injuries shows. that extensive da- 
mage was caused to the brain from. one 
end to the other resulting in several 
fractures as would. appear from the 
evidence of Dr. Rudramani, This. shows 
that the appellant must have struck the 
blow on the head of the deceased with: 
the iron bar with very great force, ‚The 
deceased was. an old man and was an 


innocent intervener who was asking the . 
parties not to quarrel, and there was 


no justification for the appellant to 
have given such a serious Injury to him 
resulting in his death, Moreover before 
the provisions of Sec, 304 I. P, C, can 
apply, it must be shown that the act 
committed by the accused was not a 
cruel one, In the instant. case we are 
unable to find from the facts narrated 
above that the Injury caused . by the 
appellant was not a cruel one or that 
the accused did not act In a cruel man- 
ner, For these reasons, therefore, the 
appeal fails and is dismissed, The ap< 
pellant, wha is on bail, must now sur= 


render and serve ovè the remaining 
portion of the sentence imposed, One 


[Pr, 1] State of U, P, v, Babboo (Shinghal J,) 


ALR. 


month’s time is allowed to the appellant 
fo surrender fo the concerned authority, 
l ! Appeal dismissed, 
l 

! evinces 


-AIR 1978 SUPREME COURT 1084 
o (From, Allahabad)” 
S, MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ, 
State of Uttar Pradesh, Appellant w, 


‘Babboo and others, Respondents. 


Criminal Appeal No, 166 of 1973, D/s 
3-2-1978, 


(A) Evidence Act (£ of 1872), S. 3 —= 


- Interested witness — Eye witnesses to 


the incident belonging to the deceased’s 
caste or his neighbours =e Those cannot 
be reasons for disbelieving the witnesses 
= It ig wrong to hold that it was neces- 
sary to look for corroboration for 
those reasons. Criminal Appeal No. 1060 
of 1968, Di. 4-10-1972 (all), Reversed. 
(Para 6) 


Annos ATR Manual (3rd Edn), Eva 
Act, S. 3, N, 41, 


(B) Penal Code (45 of 1860), S. 300 — 
Appeal to Supreme Court against acquit- 
— High Court misreading evidence — 

T iaee about the incident and the in- 
juries caused on the body of the decea~ 
sed proved — Doctor also stating that 
the injuries found on the dead body 
were sufficient in the normal course of 
nature to cause death within the mèan- 
ing of S. 300 Penal Code — Acquittal 
set aside and the accused convicted 
under S. 302/34. Criminal ‘Appeal 
No, 1060 of 1968, D/- 4-10-1972 (AI), 
Reverséd om (Constitution of India, 
Art. 136). (Para 14) 


Anno; AIR Comm, Const, of India, 
(2nd Edn}, S, 136,.N. 11, ATR Comm, 
Penal Coda (2nd Edn), Ss, 299-300, 
N. 28° 


_ Mr, o. P. Rana, for Appellant. Mr, 
D. Mookerjee, Sr. Advocate (for No. 2 
only) and (Mr. Sukumar Ghose, Advo-= 
cate), for Respondents, 


SHINGHAL, J.:— This. appeal by 
special leave is. directed against. the 
fudgment of the Allahabad High Court 
dated October 4, 1972 by which the cone 
viction of respondents Babboo, Ram Pras 


(Criminal Appeal No, 1060 of 1968, Dj- 
4-10-1972 (All). - , 


EV/EV/AT29/18/MVJ 


1978 State of U, P, v. Babbeo 


kash and Purushottam under S. 302/34 
T., P. C, and the sentence of imprison- 
ment for life have been set aside anc 
they have been acquitted. It has beer 
reported by Superintendent Jail, Bareil- 
ly, that respondent Babboo died in civi 
hospital, Aligarh, on August 19, 197% 
and the appeal has abated as against 
him, 


2. Tulsi Prasad (P. W. 1) and his son 
Chandrapal (deceased) were residents 
of village Nagla Nai, at a distance o= 
about four furlongs from police station 
Hathras, in Aligarh district. It is al- 
leged that Chandrapal, who was abou? 
18 or 19 years old, went towards his 
plot on the eastern side of the village 
tabad? on July 26, 1968, at about 9 p.m, 
The respondents were also there at thas 
time, and there were two other person3 
who had muffled their faces. It is alle- 
ged that there was some altercation be- 
tween the respondents and the deceased, 
Respondent Ram Prakash caught hold 
of the deceased and dragged him to- 
wards a lamp post on the road near 
which the. altercation took place. Tha 
deceased however managed to get him- 
self released from Ram Prakash’s hoic, 
and ran towards Hathras. He was 
chased -by the respondents and wa 
assaulted with knives by Ram Prakash 
and Purushottam. The deceased again 
managed to run away, but he was 
again chased by the respondents. He 
was caught by the waist by respondert 
Babboo near another lamp post, and the 


other respondents again -gave knife 
blows to him. It is alleged that Chandre- | 


pal fell down as a result of -thes 
injuries and died instantaneously, Es 
shouts attracted the attention of the 
people in the neighbourhood, and it 3s 
alleged that the incident was seen by 
Tikam Chand (P.W. 2), Dal Chand 
(P.W. 3), Nathi Lal (P.W. 4) and Nara- 
yan (P.W. 5). The respondents however 
managed to run away although they 
were chased by the witnesses for some 
time. A number of other villagers also 
arrived, at the place of the occurrenc23, 
along with Chandrapal’s father Tulsi 
Prasad (P.W. 1). A written report (Ez, 
Ka 1) was lodged by Tulsi Prasad at 
the police station at 10.30 pm. The 
names of all the three respondents ard 
the eye witnesses were mentioned in 
that report. The police took up the 
investigation and sent the dead boty 
for post mortem examination. Dr. B. > 
Kacher (P.W. 10) performed the exami- 
nation and found the following injuries, — 
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“g x 
deep 
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Incised wound .}”X}’X muscle 
on the left arm middle part inner - 


side, oblique. z 

2. Incised wound 1X} X muscle — 
deep on the left arm middle side oblique. 

3. Incised wound 1”Xi’X muscle 
deep } outer to injury No. 2 

4, Incised wound 1”X}’X muscle 
deep on the left fore-arm inner side, 
oblique. 

5 Incised wound vere muscle 


deep on the left fore-arm outer side on 
the upper third portion, oblique. 

6. Punctured wound, with the ends 
cut 1” X4” X chest cavity deep, on the 
left side of the back, upper part, from 
scapular oblique. ` 

7. Punctured wound, with ends cut, 
a4” X4” chest cavity deep on the left side 
of back, on the posterior fold of the 
axilla, below the axilla oblique. 

8. Incised wound }” X 4” X muscle deep 
on the left side of the back, lower part 
on the lumber region, 

9. Incised wound yxy'x muscle | 
deep on the left side. of the abdomen 
1” above the iliac spine oblique. z : 
He found the following injuries on dis- 
section of the dead body,— 

“(a) The left pleura was punctured 


- under external injuries Nos. 6 and 7, 


and contained about }” pint of slightly 
congested. blood, 


(b) The left lung was punctured on` 

the outer side of the lower lobe and this 
hole was a wound . measuring ?” in 
FA was in the entire thickness of the 
obe.’ ; 
The Medical Officer was of the opinion 
that death was caused due to shock and 
haemorrhage as a result of the injury 
to the lung. The injuries were, in his 
opinion, sufficient to cause death in the- 
normal course of nature and could be 
caused by knives, 

3. The prosecution examined Tikam 
Chand (P.W. 2), Dal Chand (P.W. 3), 
Nathi Lal (P.W. 4) and. Narayan (P.W. 5) 
as eye-witnesses of the incident. It also 
examined Balu Lal (P.W. 6) who stated 
that on hearing a noise he came out of 
his house and reached the place of oc~ 
currence. He saw the dead body of 
Chandrapal lying there, and he also 
found that Tikam Chand (P.W. 2) and 
Narayan (P.W. 5) and others were pre~« 
sent at that time and they- narrated the 
incident to him. The respondents denied 
the incident including the allegation of 
enmity with Tulsi Prasad, but did not 
lead any evidence in their defence. The 
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Sessions Judge of Aligarh placed re- 
Tiance on the. evidence of the prosecu- 
tion witnesses and convicted the res- 
pondents of the offence under S. -302 
read with S. 34, I. P. C. and sentenced 
them to imprisonment for life as afore- 
said. As the High Court has acquitted 
the respondents, the State has filed the 
present appeal. i 


4. While the trial Judge had no hesita- 
tion in placing reliance on the statements 
of Tikam Chand (P. W. 2), Dal Chand 
(P. W. 3), Nathi Lal (P. W. 4), Narayan 
(P. W. 5) and Babu Lal (P. W. 6), the 
High Court has ‘not believed their evi- 
dence and the question is whether any 
substantial illegality has been committed 
in arriving at that conclusion. 


§ We find that the High Court has 
rejected the prosecution case mainly for 
the reason that, according to it, Tikam 
Chand (P. W. 2) and Dal Chand (P. W. 3) 
had stated that respondents Ram Pra- 
kash and Purushottam were standing to 
the. right of the deceased when they 
caused injuries to him while he. was 
held by the waist by respondent Babhboo, 
but the injuries were found by the medi- 
cal officer to have bzen inflicted on the 
left side of Chandrapal’s body. The 
High- Court thought that “a perusal of 
injuries Nos. 2 and 3 would show that 
these injuries would not be possible if 
the assailants were standing in a position 
mentioned ‘by these two witnesses.” A 
reading of the statement of Tikam Chand 
(P. W. 2) shows, however, that he had 
stated that respondent Babboo held 
Chandrapal by the waist in such a way 
as to prevent him from moving his hands. 
So even if the assailants were on the 
right side of Chandrapal at the time of 
attacking him with knives, there was 
nothing to prevent them from giving 
him a number of blows on-his left side. 
Dal Chand (P. W. 3) has stated’ much to 
the same effect. In fact he has clearly 
stated that respondent Babboo was hold- 
ing Chandrapal from the right side when 
the remaining two respondents were as- 
saulting him with knives from the right 
side. It therefore appears that as res- 
pondent Babboo was holding Chandrapal 
from right side, it was nothing unusual 
if most of the injuries were inflicted on 
the left side. Injury No. 2, to which re- 
ference has ‘been made by the High 
Court, was on the middle side, obliquely, 
of the left arm of the deceased, and in- 
jury No. 3 was “outer to injury No. 2”. 
Those injuries could easily have been 
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inflicted even if the assailants were on 
the right side. The High Court there« 
fore misread the evidence in reaching 
the conclusion that those injuries would 
not have been possible if the -assailants 
had been standing on the right side of 
the deceased. Moreover the High Court 
lost sight of the categorical statement of 
Dr. B. P. Kacker (P. W. 10) that those 
injuries were possible even if one person 
was holding the deceased from the right 
side and two others were attacking him 
while standing on his right side. We are 
surprised that even though Dr. Kacker’s 
statement to this effect was brought to 
the notice of the High Court, it was re- 
jected without ` assigning any reason 
merely on the hypothetical ground that, 
according to the learned Judges, a peru- 
Sal of injuries Nos. 2 and 3 was sufficient 
to show that they could not be inflicted 
in the manner stated by the prosecution 
witnesses, The finding of the High Court 
is thus based on a clear misreading of 
the evidence on the record, and cannot 
be sustained. As that was the main rea- 
son why the High Court took the view 
that the statements of the two eye wit- 
nesses could not be relied upon, it fol- 
lows that the evidence of the witnesses 
was wrongly rejected and the High 
Court fell into the error of thinking that 
it had to be “carefully sifted.” 


6. It is no wonder that because of the 
error in reading. the evidence of the 
aforesaid two eye. witnesses, the High 
Court fell’ into the other error of dis- 
believing them for the further reason 
that they belonged. to the caste of the 
deceased and were his neighbours. Caste 
or neighbourhood cannot be reasons for 
disbelieving those who claim to be eye- 
Witnesses of the incident and the High 
Court fell into the error of thinking that’ 
it was necessary to look for corrobora- 
tion for that reason. j 


` 7. The High Court has rejected the 
evidence of Tikam Chand (P. W. 2) for 
the further reason that his statement 
that he was sitting in the open at the 
shop of Mangla Nai did not inspire con- 
fidence. No reason has been given for 
taking that view, and it is therefore obvi- 
ous that the other reason for rejecting 
the statement of Tikam Chand is clearly 
arbitrary. 


8. As has been stated, Dal Chand 
(P. W. 3) and Nathi Lal (P. W. 4) were 
also examined as eye witnesses of the 
incident. The-High Court distrusted the 
statement of Dal Chand because.this duty 
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hours were from 7 a.m, to 4 p.m. and 
he was not expected to be present at the 
place of occurrence: at about 9 p.m. We 
find that what Dal Chand stated was that 
although his duty hours were upto. 4 p. mi 
it was permissible for him to work be- 
yond the normal working hours on con- 
tract basis. He even stated that there 
might be entries in the record of the 
mill about his working: there uptc 
8.45 p.m. on the date of the incident. 
The trial Judge has examined this aspect 
of the matter, and has made a mentior 
of the fact that even though the respon- 
dents took out dasti” summons for ob- 
taining the record of the mill for the 
purpose of showing that Dal Chand did 
not work there after 4 p.m., that evi- 
dence was not ultimately produced for 
the purpose of contradicting his state- 
ment. The trial Judge therefore held tha; 
there was no reason to disbelieve the 
witness who, according to him, was able 
to withstand the test of cross-examina- 
tion. It seems that the High Court did 
not notice these facts. As regards Nathi 
Lal (P. W. 4), we find that the High 
Court has disbelieved his evidence on ths 
_ ground that even if he had to. make som? 
purchases, while returning from th? 
“NEWAR” factory at Hathras, it was un- 
imaginable that he would take full 
three hours in making sundry pur- 
chases. An examination of the state- 
ment of the witness shows that he clearly 
stated that he left the factory at about 
6 p. m. after finishing his work and that 
he took a ‘detour’ to the market for tha 
Purpose of making some purchases be~ 
fore going to his village. The witness 
was however not asked how he spent 
three hours while taking that ‘detour, 
There is therefore justification for the 
argument that his evidence was rejected 
on a mere conjecture. 


9. The High Court has rejected the 
statement of Narayan (P. W. 5) on the 
ground that he could not explain why he 
happened to go towards the place of ir- 
cident for easing himself, We have exe- 
mined this reason also, and it will te 
sufficient to. say that it has been cor= 
sidered by the trial Judge at length and 
has been rejected for satisfactory reasors 
based on the evidence on record.. 


10. It may also be mentioned that the 
High Court has taken the view that the 
persons who were examined as eye wit- 
nesses of the incident could not give any 
satisfactory explanation for their pre- 
sence and were chance witnesses. In 
the same breath, the High Court hes 


State of U. P. v. Bebboo (Shinghal J.) 


[Prs. 8-12] S.C. 1087 , 


taken note of the. fact that they were 
persons who were living in the neighbour- 
hood. The .witnesses have explained the 
circumstances in which they came to the 
place of the incident, and there is no 
evidence on the record to justify the 
High Court’s conclusion that they were 
chance witnesses. It appears that the 
High Court realised the infirmity of its 
argument, and thought it necessary to 
reiterate its earlier view that the state- 
ments of the witnesses were unbeliev- 
able because the deceased could not have 
received the injuries if the assailants had 
been on his right side. As thas been 
shown, we have not found it possible to 
accept that reasoning, and we have no 
doubt that it could not be used for the 
purpose of dubbing the witnesses as 
chance witnesses. They were persons 
living in the neighbourhood, and reached 
the place of occurrence in the circum- 
stances mentioned by them. 


ll. The High Court has stated fur- 
ther that the murder was committed “by 
someone stealthily, and that the residents 
of the locality would have come to the 
place of occurrence if an alarm had been 
raised at all. In taking that view the 
High Court however lost sight of the 
statement of Babu Lal (P. W. 6) that 
while he was at his house in the village, 
he heard a noise, came out of his house, 
and-saw that a crowd including Tikam 
Chand (P. W. 2) and Narayan (P. W. 5) 
had assembled at the place of the inci- 
dent and the two. witnesses narrated the 
incident to him. The High Court also 
did not take note of the statement of 
Tikam Chand (P. W. 2) in which he 
clearly stated that he raised an alarm 
when he saw the respondents catching 
hold of the deceased and assaulting him. 
The High Court therefore again misread 
the evidence in not taking notice of all 
this evidence and in rejecting the prose- 
cution evidence on a hypothetital ground. 

12. The High Court has distrusted the 
prosecution evidence because Tulsi Pra- 
sad (P. W. 1) did not name the boy of 
his. village who, according to him, first 
came and told him about the murder, 
and also because the alleged eye wit- 
nesses did not send a man to inform him 
of the murder. Tulsi Prasad has stated 
that he did not remember the name 
of the boy who gave him the in- 
formation about the murder of his 
son and his statement could not be 
rejected merely because he did not 
name him in the first information 
report, or because the eye-witnesses 
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did not send a man to: inform him of 
what had happened. On the other hand, 
we find that Tulsi Prasad did not try to 
fill the omission by naming the boy during 
the course of the trial. Lastly, the High 
Court has rejected the prosecution evi- 
dence on the ground of enmity of Tulsi 
Prasad (P. W. 1) with the respondents 
because of their working against him at 
the election. Here again, the High Court 
has misread the evidence. As has been 
pointed out by the trial Judge, there 
were as many as 18 candidates at the 
municipal election, including Tulsi Pra- 
sad, Ram Babu Sharma and Babu Lal 
(P. W. 6). It was Babu Lal (P. W. 6) who 
came out successful, while the others 
were defeated. The result of the elec- 
tion could not therefore have given rise 
to enmity on the part of Tulsi Prasad 
against Ram Babu Sharma, and much 
less against his nephew respondent Ram 
Prakash who was alleged to have work- 
ed for Ram Babu Sharma at the election, 


The High Court also lost sight of the fact © 


that it had been brought out in the cross- 
examination of Nathi Lal (P. W. 4) that 
a case under S. 107, Cr. P. C., had been 
started in which Tulsi Prasad and Ram 
Prakash’s another uncle Jai Narain were 
arrayed on the one side, while the pro- 
secution witnesses Nathi Lal, Dal Chand 
and Narayan were arrayed on the other 
side. . 

13. It would thus appear that the 
High Court has misread the evidence on 
the record in several important - parti- 
culars, and it is no wonder that ït has 
arrived at the incorrect conclusion that 
the statements of Tikam Chand (P. W. 2), 
Dal Chand (P. W. 3), Nathi Lal (P. W. 4) 
and Narayan (P. W. 5) were unreliable, 
We have gone through their statements 
and we are fully satisfied that the prose< 
cution case has been fully established by 
the prosecution evidence, including the 
statement “of Dr. B. P. Kacker (P. W. 10), 
As has been stated, the names of Tikam 
Chand, Dal Chand, Nathi Lal and Nara- 
yan were mentioned in the first informa- 
tion report soon after the incident and 
their testimony has not been shaken 
during the course of the cross-examina-~ 
tion. The order of the Sessions Judge 
convicting the respondents of the offence 
under S. 304/34, I. P. C. was therefore 
correct and must be restored, 


14. As has been stated, Dr. B, P. 
Kacker has stated that the injuries found 
on the dead body were sufficient in the 
normal course of nature to cause the 
death of Chandrapal. ‘kro of those in- 
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juries were punctured wounds which 
were chest cavity deep and the left pleura 
and the left lung had ‘been punctured, 
The injury to the lung was in the entire 
thickness of the lower lobe, and there 
ean be no, doubt that the act by which 
the death was caused was done with the 
intention of causing bodily injury and 
the bodily injury intended to ‘be inflict- 
ed was sufficient in the ordinary course 
of nature to cause death within the 
meaning of S. 300, I. P. C, 


15. The appeal is allowed, the im- 
pugned judgment of the High Court 
dated October 4, 1972 acouitting respon- 
dents Ram Prakash and Purushottam is 
set aside and they are convicted of the 
offence under S. 302/34, I P, C. and 
sentenced to imprisonment for life. Res- 
pondent No. 2 Ram Prakash is on bail 
and shall surrender to undergo tha 
sentence, 


Appeal allowed, 
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l (From: Award of Central Industrial Tri= 


bunal, Chandigerh)* 
V, R. KRISHNA IYER AND 
D. A. DESAI, JJ. 
Shambu Nath Goyal, Appellant v. 
Bank of’ Baroda, Respondent, 
on Appeal No, 646 of 1971, DJ- 9-2< 


Industrial Disputes Act (14 of 1947), 
Ss. 2 (k) and 10 — Industrial dispute — 
When comes into existence — Reference 
— Competency — Whether Court can 
examine sufficiency of material before‘ 
Government to make reference, Refer- 
ence No. 3-C of 1970, D/- 25-10-1970 
(ind, Tri. Chandigarh), Reversed. 


_ The Act nowhere contemplates that 
the Dispute would come into existence 
in any particualr, specific or prescribed 
manner, For coming into. existence of an 
industrial dispute a written demand is 
not a sine qua non, unless of course in 
the case of public utility service. The 
key words in the definition of industrial . 
dispute in S. 2 (k) are ‘dispute or differ- 
ence’, The term ‘industrial dispute’ con- ` 
notes a real and substantial difference 
having some element or persistency and 


*(Reference No. 3-C of 1970, D/- 25:10- 
1970, (ind. Tri, Chandigarh).) 
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continuity till resolved and likely if not 
adjusted to endanger the industrial peace 
of the undertaking or the community, 
When parties are at variance and ths 
dispute or difference is connected wita 
the employment, or non-employment or 
the terms of employment or with tha 
conditions of labour there comes into 
existence an industrial dispute. To read 
into definition the requirement of written 
demand for bringing into existence an 
industrial dispute would tantamount to 
re-writing the séction. . (Paras 4, €) 


The power conferred by S. 10 (1) on 
the Government to refer the dispute can 
be exercised not only where. an industriel 
dispute exists but when it is also . ap- 
prehended. From the material placed 
before the Government, Governmert 
reaches an administrative decision whe- 
ther there exists an industrial dispute ar 
an industrial dispute is apprehended and 
fn either event it can exercise its power 
under S. 10 (1). The Court cannot can- 
vass the order of reference closely to 
see if there was any material before the 
Government to support its conclusion. zs 
ifit wasa judicial or quasi judicial deter- 
mination. No doubt it will be open to a 
party seeking to impugn the resulting 
award to show that what was referred 
by the Government was not an indus 
trial dispute within the meaning of the 
Act, and that, therefore, the Tribunel 
had no jurisdiction to make.the award. 
But, if the dispute was an industrial dis 
pute as defined in the Act, its factuel 
existence and expediency of making a re- 
ference in the circumstances of a parti- 
cular case are matters entirely for the 
Government to decide upon and it will nat 
be competent for the Court to hold the 
reference bad and quash the proceedings 
for want of jurisdiction merely because 
in its opinion there was no material be~ 
fore the Government on which it could 
have come to an affirmative conclusion 
of those matters. The Tribunal or Court 
cannot sit in appeal over the decision cf 
the Government and come to a conclu 
sion that there was no material before 
the Government. AIR 1953 SC 53, Re 
on; 1968 Lab IC 526 (SC), Distinguishec, 

(Para 1) 

Held in facts and circumstances of tha 

case. that the Tribunal completely mis- 


directed itself when it observed that n> - 


demand was’ made by the workman 
claiming -reinstatement after dismissal, 
- The ‘Tribunal was in error in rejectinz 
the. reference on the ground‘ that“ tha 
reference was incompetent, 
1978 S.C./69 VO G—7 


Shambu Nath v. ‘Bank of Baroda’ 


`. Referenca - 


(Desai J.) - S.C. 1089 


[Prs, co: 
‘No, 3-C- of -1970 - Industrial ‘Tribunal, 
Chandigarh, D/- 25-10-1970, Reversed. 
i : (Para 8) 


Anno: AIR Manual (3rd Edn. ), I. D. Act, 
S. 2 (k), N. 1: S. 10, Notes 7, 21. 
Cases Referred: Chronological Paras 
1968. Lab IC 526 : AIR 1968 SC 529 : 
(1968) 1 Lab LJ 834 . 7 
(1960) 1 All ER 274 : (1960) 2 WLR 77, 
Beetham v, Trinidad Cement Ltd, 5 
AIR 1953 SC 53 7 
Mr. M. K. Garg Advocate, for Appel- 
lant; Respondent, Ex parte. 


DESAI, J.:— This appeal by special 
leave arises out of an award made by 
Industrial Tribunal, Chandigarh in Re- 
ference No, 3/C of 1970 between S. N. 
Goyal, workman and the management of 
the Bank of. Baroda, by which the indus- 
trial dispute raised by the ‘workman 
complaining about his illegal dismissal 
from service and seeking reinstatement 
was rejected holding that in the absence 
of any demand having been made by the 


‘concerned workman on the respondent 


bank and consequently no, industrial dis- 

pute having come into existence the 

Government was not competent to refer 

dispute to the Tribunal for adjudica- 
on. 


2 S. N. Goyal, workman was a clerk 
în the Bank of Baroda, B. O. Civil Lines, 
Jullundur City. A charge-sheet dated 
3ist July, 1965 was served upon him 
whereafter an inquiry into charges was 
held and ultimately the workman was 
dismissed from service, against which 
the workman ‘unsuccessfully appealed. 
The industrial dispute arising out of the 
dismissal of the workman was espoused 
by Punjab Bank Workers Union. On the 
failure recorded by conciliation officer, 
Government of India made the reference 
in the following terms: 

“Whether the action of the manage- 
ment of Bank of Baroda in dismissing 
Shri S. N. Goyal a clerk of Civil Lines 
Branch, Jullundur of the Bank was justi- 
fied? If not, to what-relief is he en- 
titled ?” 

'3. The Union filed statement of claim. 
The Bank of Baroda in its written state- 
ment raised a preliminary objection that 
as no demand in respect of Shri S. N. 
Goyal was made upon. the management, 
there was no industrial dispute in exist- 
ence and therefore the reference made 
by the Government under S. 10 of the 
Industrial Disputes Act was incompetent, 
There was another preliminary objection 
with which we are not concerned in this 
appeal, -The first preliminary ` objection’ 
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bunal which upheld the contention that 
as no demand either oral or in writing 
was made by the concerned workman 
before approaching the Conciliation Offi- 
cer, there was. no dispute in existence on 
the date of the reference and therefore 
the reference made by the Government 
was incompetent. - 

4. Section 2 (k) defines Industrial Dis- 
pute as under: l 


“t industrial dispute” means any diş- 
pute or difference. between employers 
and employers, or between employers 
and workmen, or between workmen and 
workmen, which is connected with‘ the 
employment or non-employment or the 
terms of employment or with the condi- 
tions of labour, ‘of any person. 23; : 


5. A bare perusal :of. the . “definition 
would show that where there is. a dis- 
pute or difference between the- parties. 
contemplated by the definition. and the 


dispute or difference is connected with - 


the employment or non-employment or 
the terms of employment or. with the 
conditions of labour of any person there 


comes into existence an industrial- dis- 


pute. The Act nowhere contemplates 
that the dispute would come into. exist- 
ence in any particular, specific or pre- 
scribed manner, For coming into exist= 
ence of an industrial dispute a written 
demand is not a sine qua non, unless of 
course in the case of public utility ser- 
vice because S. 22 forbids going on strike 
without giving a strike notice. The key 
words in the definition of industrial dis= 
pute are ‘dispute’ or ‘difference.’ What is 
the connotation of these two words. In 
Beetham v. Trinidad Cement Ltd., (1960) 
1 All ER 274 at p. 279, Lord Denning 
while examining the definition of ex- 
pression ‘trade dispute’ in S. 2 (1) of 
Trade Disputes (Arbitration and Inquiry) 
Ordinance of Trinidad observed: ` 

“by definition a ‘trade dispute’ exists 
whenever. a ‘difference’ exists and a dif- 
ference can exist long before the parties 
became locked in a’ combat. It is not 
necessary that they should have come to 
blows. It is sufficient that they should 
be sparring for an’ opening.” 

. 6. Thus the term ‘industrial dispute’ 
connotes a real and substantial difference 
having some element of persistency and 
continuity till resolved and likely if not 
adjusted to endanger the industrial 
peace of the undertaking or the com- 
munity. When parties are at variance 
and the dispute or difference: is connect- 


Shambu -Nath v; Bank of Baroda (Desai J.): 
“found favour with the Industrial Tri- 


existence of: an ‘industrial dispute as a 
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ed with the employment, or non-employ- 
ment or the. terms of employment orj - 
with the conditions of labour there comes 
into éxistence’.an industrial dispute: . To 
read into definition the requirement. of 
written demand for bringing into exist- 
ence an industrial dispute would tant-I 
amount to re-writing the section. 


` 7.. The reference in the case before 
us was made under S. 10 (1) which pro- 
vides inter alia that where the appro- 
priate Gavernment is of opinion that any 
industrial dispute exists or is apprehend- 
ed it may at any time by order in writ- 
ing refer the ‘matter for adjudication as 
therein’ mentioned: The power confer- 
red by S. 10 (1) on the Government to 
refer the dispute can be exercised not 
only where an industrial ‘dispute exists 
but when it is also apprehended. From 
the material placed before the Govern- 
ment, Government reaches an admin- 
istrative decision whether there exists 













preliminary step to the discharge of its 
function does not make it. any the less 
administrative in -character. The Court 
cannot therefore, canvass the order of 
reference closely to: see if there was any 
material before the Government to sup-j. 
port its conclusion, as if it was a judicial 
or quasi-judicial determination. Noj 
doubt. it will be open to a party seeking 
to impugn the resulting award to show 
that what was referred ‘by the Govern- 
ment’ was not an industrial dispute with- 
in the meaning of the Act, 
therefore, the Tribunal had no jurisdic- 
tion to make the award. But, if the dis- 
pute was an industrial dispute as de- 
fined in the Act, its factual existence- and 
expediency of making a reference. in the 
circumstances of a particular’ case are 


for the Court to hold the reference badi 
and quash the proceedings for want of 
jurisdiction merely because in its opinion 
there -was no. material before the Gov- 
ernment on which it could have come to 
an. affirmative conclusion of those matters,} 
(vide Madras State v. C. P: Sarathy, ATR! 
1953 SC 53). The Tribunal however, re- 
ferred to the decision of this Court in 
Sindhu Resettlement Corporation ‘Ltd. vı 
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Industrial Tribunal, (1968) 1 Lab LJ 834: 
(AIR 1968 SC 529) in which this Cout 
, proceeded to ascertain whether there 
was in'existence an industrial dispute at 
the date of reference, but the questicn 
whether in case of an apprehended dis- 
pute Government can make ‘reference 
under-S.. 10 (1) was not examined. But 
that apart the question whether an im- 
‘dustrial dispute exists at the date of re- 


ference is a question of fact to be de- 


termined on the material placed before 
the Tribunal with the cautions enunciai- 
ed in C. P, Sarathy’s case (supra). In the 
ease before us, it can be shown from the 
record accepted by the Tribunal ‘itself 


that there was in existence ‘a dispute’ 


which was legitimately referred by the 
‘Government to the Industrial Tribunal 
for adjudication. Undoubtedly, it is for 
the Government to be satisfied about 
existence of the dispute and the Govern- 
ment does appear to be satisfied. How- 
ever, it would be open to the ‘party im- 
pugning the reference that there was mo 
. material before -the Government, and it 
would be open to the Tribunal to exa- 
mine the question, but that does not 
mean that it can sit in-appeal over the 
decision of the Government and come to 
a conclusion. that there was no material 
before the Government. 


8. In this case the Tribunal cóm- 
pletely misdirected itself when it observ- 
ed that no demand was made by the 
{workman claiming reinstatement after 
Idismissal. When the inquiry was heli, 
it is an admitted position, that the worx- 
man appeared and claimed. reinstate- 
ment. After his dismissal he preferred 
an appeal ‘to the Appellate. forum and 
contended that the order of dismissal was 
wrong, unsupported by evidence and in 
any event he should be reinstated in ser- 
vice. If that was not a demand for re- 
instatement addressed to employer what 
telse. would it convey. ‘That appeal itself 
fis a representation questioning the de- 
cision of ‘the Management dismissing the 
jworkman from service and praying fr 
{reinstatement.. There is further a fect 
\that when. the Union approached -thie 
{Conciliation Officer the Management ap- 
jpeared and contested the claim for - re- 
Winstatement. There is thus unimpeaca- 
table evidence that the concerned wors- 
‘man persistently. ‘demanded reinstate- 
ment. If in this background the Gov- 
‘ernment came to the . conclusion that 
there exists a dispute concerning worx- 
man S. N. Goyal and it was an indus- 
trial dispute because there was demand 
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for reinstatement and a reference’ was 
made,- such reference could hardly be 
rejected on the ground that there was 
no demand: and the industrial dispute did 
not come into existence. Therefore, the 
Tribunal was in error in rejecting the 
reference on the ground that the refer- 
ence was incompetent. Accordingly this 
‘appeal is allowed and the Award of the 
Tribunal is set aside and the matter is 
remitted to tribunal for disposal accord- 
ing. to law. The respondent shall pay 
costs of the appellant in this Court. As 
the reference is very old the Tribunal 
should dispose it of as expeditiously as 
possible,  .- 

Appeal allowed. 





AIR. 1978 SUPREME COURT 1091. 
= 1978 CRI, L. J. 166 
., From:. Delhi)* 
V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


Inder Singh and another, Petitioners v. 
State (Delhi Administration), Respondent. 

Special Leave Petn. (Criminal) No. 238 
of 1978, D/- 24-2-1978, 


(A) Evidence Act (1 of 1872), s. 3 — 
Criminal trial — Proof of guilt beyond 
reasonable doubt — Standard of proof. 


Credibility of testimony, oral and cir- 
cumstantial, depends considerably on a 
judicial evaluation of the totality, not 
isolated scrutiny. While it is necessary, 
that ‘proof ‘ ‘beyond reasonable doubt 
should be adduced ‘in all criminal cases, 
it is not necessary that it should be per- 
fect. Proof beyond reasonable doubt is 
a guideline, mot a fetish and guilty man 
canńot get away with it, because truth 
suffers some infirmity when.‘ projected 
through human processes. Judicial quest 
for perfect proof often accounts for police 
presentation of fool-proof concoction. 

- (Para 2) 

' Anno: AIR “Manual (rad Edn.) Evi- 
dence Act-5. 3 N. 26. 5% ~ 
~ {B) Penal Code (45 of 1860), Ss, 302 and 
53 — Murder — Sentence — Accused of 
tender age — Emphasis laid on‘ the spirit 
of change towards rehabilitation of ac- 
cused. (Constitution of India Art. 21). 

Instead of bolting young men behind 
the high walls of a prison and forgett- 


*(Criminal Appeal No. 1385 of 1975, D/- 
16-12-1977 (Delhi)). 
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ing about them, humanising influences 
must’ be brought to bear upon them so 
that a better sense of responsibility, a 
kindlier attitude, behavioral maturity and 
values of a good life may be generated 
under - controlled conditions. Art. 21 of 
the Constitution is the jurisdictional root 
for this legal liberalism, (Certain instruc- 
tions were issued to the State Govern< 
ment in this regard — Ed.) Ys 

; (Para -11) 


Anno: AIR. Comm, Penal Code (2nd 
Edn.), S. 53 Notes 4, 10; S.. 302 N. 1; 
AIR Comm. Const, of India (2nd Edn.); 
Art. 21 N. 2. 


Cases Referred: Chronological Paras 
(1972) 406 US 715 : 32 L Ed 2d 435, Theon 

Jackson v. State of Indiana 8 
(1965) 63 Cal 2nd 740, In re Estrada 7 
10 Cri LR 2132, McCray v. State . 9 


Mr, Frank Anthony, Sr. Advocate (M/s. 
Chaman Lal [torara and O. P. Soni, Advo- 
cates with him) for Petitioners. 


V. R. KRISHNA IVER, J.:— Mr. Frank 
‘Anthony has argued elaborately, punctua- 
ted with strident emphasis, several points 
in support of the innocence of the peti- 
tioners who have been convicted under 
S. 302 read with S. 34 and S. 307 LP.C. 
The High Court has affirmed the’ convic- 
tion entered by the trial court and sen- 
tences of life imprisonment have been 
awarded by both the courts for both the 
accused, Certainly, some persuasive fac- 
tors, which may militate against the 
culpability of the accused. and the, pro+ 
secution version of the precise nature of 
the occurrence, were brought to our 
notice by counsel who also strongly urged 
that. there were embellishments and im- 
probabilities invalidating the conviction. 
We have had the advantage of perusing 
the extensively spread-out, judgment of 
the High Court, in the light of the criti- 
cal arguments addressed, but remain un- 
convinced that there is any serious error 
which warrants grant of leave. > 

2. Credibility of - testimony, oral, cir- 
cumstantial, depends, considerably. on a 
judicial: evaluation of the totality, not. iso~ 
lated scrutiny. While it ig necessary that 
proof beyond. reasonable doubt should be 
adduced in all criminal cases, it is not 
necessary that it should be perfect. If a 
case is proved too perfectly, it is argued 
that it is artificial; ifa case- has some 
flaws, inevitable because human beings 
are prone to err, it is argued that it is too 
imperfect. One wonders whether in the 
meticulous hypersensitivity to eliminate 
a rare innocent from being punished, 


tion, were so frequent; 
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many guilty men must be callously al~- 
lowed to escape. Proof beyond reason- 
able doubt is a guideline, not a fetish and 
guilty man cannot get away with it be- 
cause truth suffers some infirmity when 
projected through human processes, Judi- 
cial quest for perfect proof often accounts 
for police presentation of fool-proof con- 
coction. Why fake up? Because the court 
asks for manufacture to make truth look 
true? No, we must be realistic, 


3. We are satisfied that the broad fea- 
tures.of the case, the general trend of 
the testimony and the convincing array 
of facts which are indisputable, converge 
to the only conclusion that may be rea- 
sonably drawn, namely, that the accused 
ere guilty. Theoretical possibilities may 
not shake up, fancied weaknesses may 
not defeat, when. verdicts are rested on 
sure foundations. Stray chances of in- 
nocence haunting the corridors of the 
court cannot topple concurrent findings 


of guil, 


’ 4, ‘We feel unhappy that, while infir- 
mity in some aspect or other of this pro- 
secution case should not invalidate the 
culpability which is otherwise veracious~ 
ly made out, tragic occurrences like this 
one, should and could be avoided by pre~ 
emptive State action, given imagination 
and intelligence. Had that been done the 
lethal episode might not have materialis« 
ed and a young life not been last, And, on 
the other side, two boys, if we may say so, 
are the convicts, one who is 16 years, and 
the other barely 20 years .and yet the 
attack.was induced bya previous mur- ' 


‘der, rending a family into two feuding 


branches and leading to this vengeful 
murder, And the pity of it is this bleed- 
ing explosion was sparked off by a trivial 
friction caused by turns of irrigation. We 
refer to the observation of the High 


Courts . A l 
. “As: is well. known and borne. out. by 


the reported cases: the drawing of watér by 
turns is an endless cause of dispute.” 

If this socio-economic source of ir- 
ritation, induced -by turns of. irriga~ 
it behoved 
any aware Government not +o watch 
and -wait for -murders to take place 
and then to prosecute after lives 
have been lost but to anticipate and smoo-~ 
then the whole process so that avoidable 
frictions and tensions do not hot up. Vio- 
lence often erupts from stress and dis- 
tress. If wars are made in the minds: of 
men crimes are rooted in the conscious~ 
ness.of man, Jt is the vigilent duty of a 
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. responsible Government -not to merely 
track down criminals after the crime bul 
to forestall escalation of traumatic build- 
ups by quia timet steps. before the crime. 
The Adiministration, we hope, will not 
wait for drunken brawls and deaths ir 
festivals, fights over turns of water anc 
deaths in fields and other like collisions. 
but, like good Governments should do, 
produce detente in the villages by appro- 
priate measures which deepen the finer 
awareness and foster the better fellow- 
ship of men. It is obvious that this duty 
has gone by default and may continue 
to be so, unless the etiology of crime ir 
a broader social perspective, were tracec 
and holistic measures adopted in advan- 
ce, Criminology ig more than police 
billy and ' peace and order’ is more thar- 
smart F.LR. It is positive action for pre~ 
vention, detection and prompt prosecu~ 
tion. 


5. Once we agree, as we do, that the 
conviction under S. 302 is right, the sen- 
tence imposed, namely, life imprisonment 
is the minimum. Even so, there is ar. 
amount of psychic distress in marching 
two young men into lifelong incarcera- 
tion, The humanistic aspect of the case 
may highlight the deplorable plight of 
the man behind the murderer and the 
mind behind bars. The fact that he has 
committed a murder in a fit of anger or 
prodded by family feud, cannot warrani 
his being further criminalised by a long 
term of brutalising prison life. These 
two young men must be redeemed for 
society because they are after. all, men- 
In this land elevated by the noble exam- 
ple of Valmiki and the humane faith ož 
Gandhiji, anyone with any background 
has a hopeful future gvon a ae 
prison process. 


6. The spiritual basis of our conatite= 
tional order — and that is the dharma 
of danda neeti — is human dignity and 
social justice and not the sadistic cruelty 
of hard confinement for years-on end 
The rationale of court sentence is social 
indefence coupled: with personal ‘correc~ 
-tion, 


7. The California Supreme Court im= 
plied rehabilitation when it said: 

"There is no place in the scheme for 
punishment for its own sake, for the pro- 
duct simply of vengeance or retribution,” 
In re Estrads, (1965) 63 Cal 2nd 740. 

8. Most correctional codes acknow- 
ledge the intent to rehabilitate — mak- 
ing it the purpose of. confinement. In thai 
context, Justice Blackmun’s lenguage is 
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meaningful in a United States Supreme 
Court decision : 

“At the least due process requires that 
the nature and duration of commitment 


| 


bear some reasonable relation to the pur- | 


individual is com- 
State of 


pose for which the 
mitted.” Theon Jackson v. 
Indiana, (1972) 406 U.S. 715. 

9. In 1971 a U.S. District Court in 
Maryland found: total rehabilitative 
effort was missing in a prison system and 
ordered that treatment be accelerated 
Budgetary limitations imposed by the 
State were no excuse, Neither was non- 
cooperative prisoners, After all, they 
need rehabilitation the most. (McCray v. 
State, 10 Crim L. Reptr 2132.) We are 
clear — and, indeed, this Court hag on 
prior occasions driven home the sentenc- 
ing essence — that the judicial impri- 
matur is given to keeping a man in jail, 
not in a cage, the difference being that in 
the former, the healing technique, and 
hospital setting chasten the tiny world 
behind the tall walls. Therefore we 
emphasise the spirit of change towards 
rehabilitation. And, 


. “You cannot rehabilitate a man through 
brutality and disrespect, Regardless of 
the crime a man may.commit, he still is 
a human being and has feelings. And tha 
main reason most inmates in prison today 
disrespect their keepers, is because they 
themselves (the inmates) are disrespected 
and ere not treated like human beings. 
Does this type of treatment bring about 
respect and rehabilitation? No! It only 
instilg hostility and causes alienation to- 
ward the prison officials from the inmate 
or inmates involved. 

If you treat a man like an animal, then 
you must expect him to. act like one, For 
every action, there’ is a reaction, This is 
only human nature, And in order for an 
inmate to act like a human being,- you 
must treat him as such. Treating him like 
an animal will only get negative results 
from him. Lewis Moore (71 pg. 72)” 

10. This reasoning compels us to issue 
certain positive directions, ' ‘responsible as 
the court is ‘to ensure that the depriva- 
tion of liberty is accompanied by curative 
strategy and human dignity, Karuna must 


. refine life in career, 


11. So, instead of bolting these two! 
young men behind the high walls of a 
prison and forgetting about them human- 
ising influences must be brought to bear 
upon them so that a better sense of res- 
ponsibility a kindlier attitude, behavioral 
maturity and values of a good life may 
be generated. under controlled. conditions. 
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In this view, we direct the State Govern- 
ment to issue appropriate instructions: to 
the jail authorities to give these two pri- 
soners treatment which is not likely to 
degrade or offend dignity and decency 
but uplift and elevate. Work has a cura~ 
tive property but -the kind of work 
assigned must be satisfying not degrad-~ 
ing. The Medical Officer concerned will 
also be consulted on the proper prescrip- 
tion in this behalf. Furthermore, if the 
behaviour of these two prisoners shows 
responsibility and trustworthiness, -liberal, 
though cautious, parole will be allowed 
to' them so that their family ties may be 
“maintained and inner tensions may not 
further build up.. After every period of 
one year, they should. be enlarged on 
parole for two months. Interviews. by 
family members musi be afforded as often 
as are sought. Useful crafts must be 
taught inside prison and studies encour- 
aged. The Sessions Judge whose sen- 
tence we uphold, shall make jail visits to 
ensure compliance’ with these directions. 
Art. 21 of the Constitution is the jurisdic- 
tional root for this legal liberalism. .The 
State Government will. take proper steps 
to comply, with this curial command. With 
these broad obligations, cast on the State 
and. the Superintendent, we dismiss - the 
ae leave petition. 

Petition dismissed, 
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ee (From: Allahabad)” 
" N. L. UNTWALIA AND .* 
P. S. KAILASAM, JJ. 
_Ram Bilas Ojha and others, Appellants 
v. Bishwa Muni and others, Respondents. 
Civil Appeal No. 2165, of 1968, D/-. 3-2- 
1978. 
Specific Relief Act (47 of 1963), S. 10— 


Sale of immovable property. — Plea of: 


bona fide purchaser without : : notice — 
Maintainability — Property already in 
possession of prior purchaser in pursu- 
ance of usufructuary mortgage — Subse- 
quent purchaser claiming to be. in, pos- 
session — Plea, held not sustainable. i 
The plaintiffs-prior purchasers filed a 
suit for specific performance. They were 
already in possession of the ‘suit property 
in pursuance of a registered usufructuary 
mortgage in their favour. The subsequent 
purchasers raised the plea that they were 
bona fide purchasers without notice’ as 
the sale deed in their favour was made 
on the.next day of executing the sale- 


DV/DV/B645/78/DVT 


‘already ‘entered into 


A. LR. 


deed in favour of prior purchaser and 
hence they had no opportunity to know - 
the prior transaction. Further, it wag 
pleaded that immediately after execution 
of the deed they entered into possession 
and that the prior Purchasers were never 
in possession, 

Held, in view of the false plea taken. 
by the subsequent purchasers that they 


‘were in possession it could not be said 


that they were bona fide purchasers 
without notice, ‘Dedslon of All HC Af- 
firmed. (Para 6) 


Anno: AIR Manual (8rd Edn.), Specific 
Relief Act, S. 10, N. 1. 


KAILASAM, J.:— The unsuccessful de- 
fendants (defendants 2 to 7) in all the 
courts below ina suit for specific per- 
formance are the „appellants by special 
leave before us, - 


2. The first defendant (4th respondent} 
on receipt of a sum of Rs. 1,300/- execu- 
ted a sarllat in favour of`the first plain- 
tiff with condition that the first plaintiff 
would enter into possession of the said 
plot in lieu of the -interest of the debt, 
After some time the fourth respondent 
gave up his residence and moved to a 
different place and while so doing ex- 
pressed the desire that he wanted to dis- 
pose-of the plot aforesaid and made a 
request: to the plaintiff that he should 
purchase the same. The. first plaintiff had 
possession and oc- 
cupied the land. After sometime the 4th 


_ respondent settled with the plaintiff for 


the transaction of sale in respect of that 
plot: for a sum of Rs, 1,700/-. On 2-6-1964: 
he received’ a.sum of Rs. 100/- as earnest 
money from the plaintiffs. On 3-6-1964 
the: 4th respondent executed an agree- 
ment for sale also in favour of the plain- 
tiffs: As plaintiffs had to pay an addi- 
tional sum of Rs. 300/- and as plaintiffs 
did. not have that amount plaintiffs sta- 
ted that they. will. get the sale deed exe~ 
cuted after payment. According to, the 
plaintiffs, the defendants-2 to 7 who are 
appellants before us because of. grievance 


` against the plaintiffs, by a sale deed dated 


4th June 1964 purchased the properties 
for a sum of -Rs. 2000/-, The plaintiffs 
who are respondents 1 to 3 in this Court 
filed the suit for specific performance of 
their agreement for sale alleging that the 


-sale in favour of defendants 2 to 7 ap- 


pellants herein, was not’ bona’ fide and 
was with notice. The trial court raised 
certain issues, The issue relating to this 
question is issue No, 7 which: ‘ds in the 
following -termss ; i 


~ 
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“Whether the defendants Nos. 2 to 7 
are bona fide purchasers for. value with- 
out notice? If so its effect?” - 


3. Thetrial court answered the issue in 
the negative holding that as respondents 
1 to 3 were in possession from 1960 ic 
must be held that they were in possession 
on 4-6-64 when the sale deed in favour 
of the appellants was executed. The re- 
spondents’ possession would have put the 
appellants on enquiry which if prosecuted 
would have disclosed a previous agree< 
ment and hence they cannot be called as 
transferees without notice. 


4. In the result the suit was decreed 
by the trial court with costs‘with a direc~ 
tion for performance of the contract te 
sell the disputed properties. An appeal 
was taken by the appellants to the Cour: 
of Civil Judge, Gorakhpur. The learned 
Judge also agreed with the reasoning oi 
the trial court and dismissed the appeal. 
The second appeal to the High Court also 
failed and hence this appeal by special 
leave. 


5. In this appeal, Mr. Raju Ramachan- 
dran, counsel for the appellants, submit- 
ted that the courts below proceeded om 
an entirely different basis than the plead- 
ings in coming to the conclusion that the 
defendants-appellants purchased the pro- 
perty without bona fides and with notice. 
He referred to paragraph 10 in the plain 
where according to _ plaintiff the agree- 
ment dated 3-6-1964 was executed in the 
presence of defendants 2 to 7' and thew 
fully knew it. The plea was reiterated im 
paragraph 14 where the plaintiff stated: 


“As the defendants had full knowledge 
of the agreement for sale dated 3-6-1964 
they should not have got the sal2 
deed executed. Having deceived th2 
plaintiffs, in order to cause loss to th3’ 
plaintiffs, they intentionally and mali- 
ciously got the sale deed executed on 
4-6-1964 and that has no binding upon 
the plaintiffs.” 

6. On the pleadings the learned coun- 
sel submitted that the plaintiffs having 
failed in that plea that the defendants 
were present at the time of the agree- 
ment, they cannot.rely on any construc- 
tive notice to them. The learned counsel 
further submitted that taking the facts af 
the case the agreement by the respon~ 
dent 4 in favour of respondents 1 to 3 
was between 5 and 6 P.M. on 3rd Juna 
1964 while the sale deed in favour of tha 
appellants was executed on the next day, 
there was no opportunity for the appel- 
Tants to have had knowledge of the trans« 
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action which took place on the previous 
evening that is a few hours before. the 
sale, The contention ag‘ presented to us 
ably by the learned counsel appeared 
quite attractive, but unfortunately, for} ` 
the appellants the case set up at the trial 
and .spoken to in his evidence was that 
after the execution of the sale deed in 
their favour the contesting respondents 
had never been in possession of the pro~] 
perty, and that after the execution of the 
sale deed the appellants | entered posses- 
sion of the property in dispute. This plea 
is obviously false because the evidence 
discloses that there was a registered 
usufructuary- mortgage executed by the 
4th respondent in favour of the respon- 
dents 1 to 3 which was in existence on 
the day of sale in favour of the appel- 
lants. This registered usufructuary mort- 
gage should have put the appellants in 
notice of the possession’ of the respon- 
dents. It was sought to be contended by 
the learned counsel that even if they 
had notice of the possession, it would 
only mean that they were in possession 
in pursuance of a usufructuary mort- 
gage and not in pursuance of an agree- 
ment of sale. This defence would have 
had some substance if it was taken in the 
pleadings and spoken to,in the evidence. 
His plea on the other hand was that the 
respondents I to 3 wére not in possession. 
The usufructuary mortgage was not re- 
ferred to in the sale deed in favour of 
the appellant. On the facts therefore, we 
have no hesitation in coming to the con- 
clusion that all the courts below were 
right it holding that the appellants were 
not bona fide purchasers without notice. 
The appeal is dismissed with costs. 
Appeal dismissed, 
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V. R. KRISHNA IYER, JASWANT 
` SINGH AND R. S. PATHAK JJ. 


‘Mohan Singh, Appellant v. Union 
Territory, Chandigarh, Respondent. 

Crimnial Appeal No, 118 or 1978, 
D/- 20-2-1978, 

Criminal P. C, (2 of 1974), S. 439 (2) — 
-High Court’s power to cancel bail — 


*(Criminal Mise, No. 129-M of 1978, H 
11-1-1978 (Punj. & Har.)). 
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Reversal of bail already granted, on the 
ground that accused did not disclose to 
the Sessions Court that he -had moved for 
bail in the High Court also — Reversal 
held was improper, 1978 Cri LJ 129 (SC) 
Followed; Cri. Misc. No. 129-M of 1978, 
D/- 11-1-1978 (Punj & Har), Reversed. 
(Para 2) 
Anno: AIR Comm., Cr, P, C. (1974). 
(7th Edn.), S. 439, N. 7. 


Cases Referred: Chronological Paras 
AIR 1978 SC 179:1978 Cri LJ 129 T 


Mr. S. K. Mehta. Advocate, for Appel- 
lant; Mr. M. M Punchhi and P,. G 
Bhartari Advocates, for Respondents, 


JUDGMENT:-— The offence alleged in 
this case against the appellant is one 
under Section 5 (2) of the Prevention of 
Corruption Act. Bail was granted by the 
Sessions Judge after hearing ‘counsel on 
both sides but it. was cancelled by the 
High Court mainly for the reason that 
the appellant had simultaneously moved 
for bail in the Sessions as well as in the 
High Court without disclosing . to the 
Sessions Court that he had moved for 


bail in the High.Court, This naturally — 


made the High Court feel that the party 
was not straightforward in his dealings 
with the Court. The consequence was 
a the bail already granted was revers- 
e ; 


2. Counsel for the State pressed before 
us that the corruption of which the 
appellant was guilty prima facie (accord~ 
ing to the results of the 
was substantial, Let us assume so, Even 
then refusal of bail is mot an indirect 
process of punishing an accused person 
before he is convicted, This is a confu- 
sion regarding the rationale of bail. This 
Court has explained the real basis of bail 
law in Gurcharan Singh v, State (Delhi 
Administration) AIR 1978 SC 179: (1978 
Cri LJ 129), We do not think there is as 
yet any allegation against the appellant 
of interference with the course of justice 
or other well-established grounds for 
refusal of bail. In this view. we direct 
that the appellant be allowed to continue 
on bail until further orders to the con- 
trary passed by the Sessions Court if 
good grounds are made out to its satis- 
faction, 


SAppai i allowed. 


` Keshoram v. State of Assam 


investigation} ` 


ALR. 


AIR 1878 SUPREME COURT 1096 
(From :— Assam)* ` 

S. MURTAZA FAZAL ALI AND 

P, N., SHINGHAL, JJ, i 

Keshoram Bora, Appellant v, 
State of Assam, Respondent, ` 

Criminal Appeal No, 466 of 1976, D/« 
1-2-1978, 

(A) Penal Code (45 of 1860), S. 300 — 
Murder trial — Prosecution witness 
turning hostile — Credibility of, as pro- _ 
secution witness. (videne Act (1872), 
S. 3). 


While it is. true that ies beans a 
witness is declared hostile his evidence 
‘cannot. be rejected on that ground alone, 
it is equally well settled that when once 
a prosecution witness is declared hostile 
the prosecution clearly exhibits its in- 
tention not to rely on the evidence of 
such a witness. and, hence his version 
cannot be treated as the version of the 
prosecution itself, _ (Para 6) 
_ Anno:— AIR Comm, I. P.C. (2nd 
Edn.) S. 300, N. 87; AIR- Manual (3rd 
Edn.), Evidence Act, S, 3, N, 30, 


The 


(B) Penal Code (45 of 1860), S. 300 — 
Murder trial — Infirmities in prosecu- 
tion evidence — Duty of Court, (Evi- 
dence Act (1872), S. 3), 


It is now well settled that the princi« 
ple falsus in uho falsus in omnibus does 
not apply to criminal trials and it is the 
duty of the court to disengage the truth 
from falsehood, to sift the grain from 
the chaff instead of taking an easy course 
of rejecting the prosecution case in its 
entirety merely on the basis of a few 


infirmities, (Para 7) 
Anno:— AIR Comm. 1P.C, (2nd 


Edn.), S. 300, N, 87; AIR Manual (3rd 
Edn.) Evidence Act, S. 3 N. 30, - 

(C) Evidence Act (1 of 1872), S. 30 —~ 
Confession consisting of two severable 
parts — Admissibility of, 


It is well settled that where a confes- 
sion or an admission is separable there 
can be no objection to taking inculpatory 
part into consideration which appears to 
be true and A the exculpatory part 
which is false, AIR 1969 SC 422 Rel. on.. 

(Para 7) 

"Anno: AIR Manual (8rd Edn.) Evi- 

dence Act, S. 30, N. 10, . 


. *(Criminal Appeal- No. 3 of ‘1971, 
_ 13-8-1976 (Assam)), 


= 
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(D) Penal Code (45 of 1960), Ss. 3)4, 
Part I and 302 — Deceased entering 
land of accused and assaulting co-accu- 
sed — Accused in purported exercise of 
private defence assaulting deceased and 
causing death — Neither accused receiv- 
ing any injury — Accused can be ccn- 
_ victed only under S. 304 Part II and mot 
under S. 302. Cri. A, No. 3 of 1971, D/- 
13-8-1976 (Assam) Reversed, 


Where the deceased trespassed on ihe 
land of the accused and assaulted fhe 
co-accused which provoked the accused 
` and he purporting to act in self de- 
fence, assaulted the deceased and caused 

death, the accused must be deemed to be 
guilty only of exceeding the right of 
private defence as neither accused ze- 
ceived any injury. He was, therefore 
liable to be convicted only under S., 304, 
Part II for having exceeded the right of 
private defence and not under S. 302. 
-Crl, A. No. 3 of 1971, Dj- 13-8-1976 
(Assam), Reversed, . (Para 11) 

Anno: AIR Comm, I. P.C, (nd Ed2), 
S. 302, N. 27; S, 304, N. 7. 

Cases Referred: Chronological Paras 

AIR 1969 SC 422: (1969) 2 SCR 1053: 
1969 Cri LJ 671 > q 

M/s. P. H, Parekh and Kailash Vasdəv, 


Advocates, for Appellant; ` Mr, S, K. 
Nandy, Advocate, for Respondent, 
FAZAL ALI, J.:— This appeal is 


directed against the judgment of he 
Assam High Court dated 13-8-1976 by 
_ which. the High Court allowed the ap- 
peal and after reversing the judgment 
of the Sessions Judge acquitting the ap- 
pellants, convicted the accused Keshoram 
Bora and Someswar Bora under S. 302/34 
and sentenced them to imprisonment for 
life. The appellant Keshoram Bora ‘aas 
preferred this appeal under the Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, 1973-as also under 
S. 379 of the Code of Criminal Proce~ 
dure, 1973. 


2 <A detailed narrative of the fro- 
secution case is contained in the juig- 
ment of the High Court and it is not 
necessary for us to repeat the same all 
over again, 

3. According to the prosecution, Kali- 
nath Bora was uprooting pulses from his 
land on 19th December, 1967 at about. 
9 a.m. when the accused Keshoram 
-Bora .and Someswar Bora appeared on 
the ‘scene armed with ‘Shels’ along with 
their father and brother and attacked 
the deceased, The “.deceased received a 
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number of injuries as a result of which 
he fell down. F, I, R, was lodged by 


.P, W. 3 Roma Kanta Bora at Police 


Station Dhing at about 11 a. m, on the 
same day, In the F.I.R., however, only 
the name of P. W. 1 Upendra Chandra 
Bora was mentioned as a witness. The 
police arrived on the scene of the oc- 
currence and after the usual investigation 
submitted a charge-sheet against the ac- 
cused as a result of which they were 
committed to the Court of Session, but 
ultimately acquitted as indicated above. 


4. The defence of the accused was 
that the actual occurrence took place in 
the land -belonging to the father of the 
accused Kamal Chandra when the de- 
ceased tried to assault the ploughmen of 
the accused and in order to protect hem 
the appellant Keshoram Bora assaulted 
the deceased with a pointed weapon 
resulting in fatal injuries to him, The 
accused thus pleaded that the complain- 
ant had come armed and trespassed into 
the field of the accused and wanted to 
assault his men as a result of which the 
appellant assaulted the deceased in self 
defence, 


5. The learned Sessions Judge was of 
the view that as the prosecution itself 
presented two contradictory versions, 
hence the prosecution failed to prove the 
manner in which the occurrence took 
aaah and accordingly acquitted the ac- 
cused. 


6. The central evidence against the 
accused consisted of P. Ws, 1, 2, 4, 5, 6, 
7 and 8, This evidence was sought to be 
corroborated by an oral dying declara- 
tion said to have been made by the de- 
ceased to P, W, 4 in the presence of 
P. Ws. 1 and 2 as also by an extra judi- 
cial confession made by the accused to 
Roma Kant Bora, P, W. 3. Both the High 
Court and the Sessions Judge disbel-eved 
the evidence furnished by the dying 
declaration and the extra judicial con- 
fession, The High Court, however. ac- 
cepted the evidence of the eye-witnesses 
and overruled the finding of the Ses- 
sions Judge that the prosecution hed it- 
self given two contradictory versions of 
the occurrence, We have heard counsel 
for the parties and have gone through 
the judgment of the High Court and of 
the Sessions Court and we find ourselves 
in complete agreement with the reasons 
given by the High Court in accepting 
the prosecution case, The Sessions Judge 
appears to have treated the evidence 
of two witnesses, namely, P, Ws. 5 and7 
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as the spokesmen of the prosecution 
case when in. fact those witnesses had 
been declared hostile by the~ prosecutor 
and the court granted permission to the 
Prosecution to cross-examine these wit- 
nesses. While it is’ true -that merely 
because a witness is declared hostile his 
evidence cannot be rejected on that 
ground alone, it is equally well settled 
that when once a prosecution witness 
is declared hostile the prosecution clearly 
exhibits its intention not to rely on the 
evidence of such a witness, In these cir- 
cumstances, therefore, the Sessions Judge 
was not at all justifed in treating the 
version ‘given by P.: Ws. 5 and 7 as the 
version of the‘ prosecution itself. The 
High Court, therefore, rightly set aside 
the findings of the learned trial Judge 
on this point, Sf tee 


7. Learned counsel for the appellant 


submitted that a material . part of the 
prosecution case having - ‘been rejected 
the High Court was wrong in convicting 
the appellant ‘on the residue, particularly 
when he had been acquitted by the 
trial Court. It is now well settled 
that principle Falsus in uno falsus in 
omnibus. does not apply to criminal trials 
and it is the duty of the court to dis- 
engage the truth from falsehood, to sift 
the grain from the chaff instead of tak- 
ing an easy course of rejecting the pro~- 
secution case in its entirety merely on 
the basis of a few infirmities, In the 
instant case, the High Court has clearly 
found that the evidence of P. Ws. 1, 2, 4 
6 and 8 proves beyond reasonable doubt 
that the occurrence had taken place 
according to the manner alleged by the 
prosecution. Even the appellant in his 
statement under Section 342 Cr. P. G 
stated as follows :— 


“Rahim and Mohammad were plough- 
ing in our land, They told me that while 
they were ploughing, Kalinath with a 
dao prevented .them and so, . they 
stopped ploughing, At that time Kalinath 
was not there, I asked both of them .. to 
plough ‘again. They began to. plough. 
alinath alias Kalinath again came there 
with a dao. He uttered -(sic) ‘who are 
you’ and chased me raising a dao to 
assault me, Looking hither and thither 
I could find’ nobody. As soon as he came 
near me by raising dao, I. having found 
no means, started assaulting him -with 
the holanga taken for bringing paddy. 
After a. little: while he fell down. My 
elder brother, Someswar also arrived 
there”, . T te es ao ` 
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It will appear from the categorical ad- 
mission made by the accused that he did 
assault the deceased with a sharp cut~ 
ting weapon which he calls tholanga’ as 
a result of which the deceased Kalinath 
fell: down, The justification pleaded by 
the accused is that he did so in order to 
protect his ploughmen from being at- 
tacked with a dao, A perusal of the 
Statement of the accused clearly reveals 
that he does not dispute having fatally 
assaulted the deceased, but has plead- 
ed self-defence, The prosecution 
evidence, therefore, has to be judged in 
the light. of the admission made by the 
accused. It was submitted by counsel for 
the appellant that it was not open to the 
court to take the inculpatory part into 
consideration and reject the exculpa~ 
tory part, It is submitted that an admis- 
sion can be taken either as a whole or 
not at all, It'is well settled that where 
a confession or an.admission is separable 
there can be no objection to taking one 
part into consideration _ which appears 
to be true and reject’ the other part 
which is false: In the case of Nishi Kant 
Jha v. State of Bihar, (1969) 2 SCR 1033: 
(AIR 1969 SC 422) this Court observed 
as follows: (at p. 430 of AIR): i 


“In circumstances ike: these there 
being enough evidence to reject the ex- 
culpatory part of the statement of the 
appellant in Ex. 6 the High Court had 
acted rightly in accepting the inculpa- 
tory part and piecing the same with the 
other evidence to come to the conclu- 
sion that`the appellant was the person 
responsible for the crime,” 

8. In the instant case, the circum< 
stances are almost identical with the 
facts of the case of this Court cited 
above. Here also, even. the prosecution 
evidence proves that the deceased was 
assaulted. with a ‘holanga’ as a result of 
which he died. The only bone of conten- 
tion between the prosecution and the 
defence case is as to the situs or the 
place where the assault took place, Ac- 
cording to the prosecution, the occurrence 
took place in the land of the deceased. 
It would, however, appear from the evi- 
dence of P.W, 5 that the land in which 
the assault took place belonged to 
Kamal Singh. Although this witness was 
declared hostile, this part of the state- 
ment. made by the witness is amply cor- 
roborated by the testimony of an inde- 
pendent witness, namely; P.W. 6 Ananta 
Kumar. Bora who also says that the land’ 
belonged both to Kalinath and Kamal 
Singh. The police does. not appear to 
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have found blood marks either in the 
land of the deceased or in the ‘land of 
the accused which would have been -a 
conclusive factor to determine where the | 
occurrence took place. - . 

-9. Furthermore, from the evidence of 
P.W. 6 it appears that the accused Some~ 
swar first assaulted the deceased with a 
lathi and thereafter Someswar and che 
appellant surrounded him and the ap< 
pellant pierced him with a ‘shel’, In this 
connection, P.W, 6 has deposed as fol- 
lows: i : 


-"T saw ‘shels’ in the hands of Kesho- 
ram and Someswar. Between them, th2re 
was Kalinath, Someswar was first assavlt- 
ed on the hands, I cannot say with what 
it was assaulted. Kalinath had a lathi in 
his hands measuring about 2 cubits, As 
soon as Someswar was assaulted, Some- 
swar fell down on the ground. Keshoram 
pierced Kalinath with a shel,” 


10. There was some controversy re~ 
garding the translation of the sentence 
“Someswar first assaulted on the hands”, 
We have, therefore, consulted the ` ori- 
ginal and on a proper reading of the ori- 
ginal it seems to us that what the wit- 
ness stated was that Someswar was frst 
assaulted on the hands by the deceased, 
Kalinath, with a lathi and as soon as 
Someswar was assaulted he fell down 
and then the appellant Keshoram pierc~ 
ed Kalinath with a ‘shel.. Taking this 


statement of P.W. 6 with the admission. 


of the appellant it is absolutely claar 
that the appellant undoubtedly assaulted 
the deceased ‘in the land of his, fataer 
after Someswar was assaulted by the de- 
ceased, i hu 

11. The evidence of the other eye- 
witnesses who seem to have given one 


sided version of the assault by the ac- | 


cused on the deceased cannot be accept- 
ed in toto, It seems to us that the de- 
ceased must have entered the land of 
the accused and either tried to asseult 
or may have assaulted Someswar with 
a lathi which provoked the appellant to 
assault the deceased purporting to act in 
self-defence. As however neither the ap- 
pellant nor Someswar received any in- 
juries, there can be no doubt that the 
appellant exceeded. the right of private 
defence. Thus, on the acceptable evi- 
dence in the case, the accused can only 
be convicted of an offence under S. 304 
Part II of the Penal Code for having əx- 
ceeded the right of private defence. 

12. For the reasons given above, we 
would, therefore, allow this appeal- to 
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this extent that the conviction of the ap- 
pellant is altered from one under §, 302/ 
34 to that under S. 304 Part II/34 and the 
sentence is reduced from life imprison- 
ment to 5 years rigorous imprisonment. 
As Someswar is reported to have died, 
it is not disputed that the appeal has 
abated in so far as he is concerned. 
Appeal partly allowed, 
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(From: (1976) ‘104 ITR 744 (Guj)) 


_ Y. V. CHANDRACHUOUD, C. J. AND 
V. D. TULZAPURKAR, J.. 

Cambay Electric Supply Industrial Co 
Ltd., “Appellant v. The Commissioner of 
Income-tax, Gujarat-Il, Ahmedabad, Res- 
pondent. , i ; 

Civil Appeals Nos, 785 and 783 of 1977, 
D/- 11-4-1978. i 

(A) Income-tax Act (43 of 1961), S. 80-E 
(1) (as introduced by Finance Act 1966), 
Section 41 (2) — Deduction of 8% under 
S. 80-E (1) — Computation of total in- 
come for — Proper mode. 1977 Tax LR 
1379 (Mad), Overruled. 

In computing the total income of the 
specified industry for the purpose of de- 
duction of 8% under S. 80-E (1), while 
the balancing charge arising as a result 
of the sale of old machinery and build- 
ings and. worked out as per S. 41 (2) will 
have to be taken into account and in- 
cluded as income of the business, items of 
unabsorbed depreciation and unabsorbed 
development rebate will have to be de- 
ducted before arriving at the figure that 
will become exigible to the deduction as 
contemplated by S. 80-E (1). 1977 Tax LR 
1379 (Mad), Overruled. — (Paras 6, 10) 

On reading sub-s. (1) of S. 80-E it will 
become clear ‘that three’ important steps 
are required to be taken before the spe- 
cial deduction permissible thereunder is 


‘allowed and the net total income exigible 


to tax is determined. First, compute 
the total income of the concerned 
assessee in accordance with the other 
provisions of the Act i.e. in accord- 
ance with all the provisions. except’ 
S. 80-E,. secondly, ascertain what part of 


-the total income so computed represents 


the profits and gains attributable to the 
business of the specified industry and 
thirdly, if there be profits and gains so 
attributable, deduct 8% thereof from 
such profits and gains and then arrive at 


EV/EV/B779/78/SNV_. 
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the net total income’ exigible to tax. . As 
regards the first step mentioned above, 
the important words in sub-s, (1) are 
those that appear in parenthesis, namely, 
“as computed in accordance with the 
other provisions of this Act” and these 
words clearly contain a mandate that the 
total income of the | concerned assesses 
must be computed in!accordance with the 
other provisions of the Act without re- 
ference to S, 80 E and since it is income 
‘from ‘business the same as per S. 29 will 
have to be computed in accordance ‘with 
Ss. 30 to 43 A whichiwould include sec~ 
tion 41 (2). It is also! clear that under the 
second step the profits and gains attribut- 
able to the business of the specified în- 
dustry forms: a component of the total 
income spoken of in the first step. Read- 
ing these two steps ‘together, it is obvi- 
ous that the balancing charge as worked 
out under.S. 41 (2) will have ta be taken 
into account before computing the deduc< 
tion of 8%. under ‘the third step. 

(Para 6) 


Tt is true that by a legal fiction created 
under Si 41 (2) a balancing charge arising 
from sale of old machinery or building is 
treated as deemed income and the same 
is brought to tax and it is also true that 
legal fictions. are. created only for a defi- 
nite purpose and they should be limited 
to the purpose for which they are creat~ 
ed and should not be extended beyond 
their legitimate field! But, as the fiction 
under S.-41 (2) is created for the pur- 


pose of computation of assessable income’ 


of the assessee under the head ‘Business 
Income” and under S. 80-E (1) in order 
to compute and allow the permissible 
special deduction computation of total in- 
come in aceordance with the other pro- 
visions of the Act is required to be done, 
taking into account the balancing charge 
(i.e. deemed profits) before . computing 
the special deduction under. $. 80-E (1) 
would only amount to extending the legal 
- fiction within the limits of the purpose 
for which the said ae had been creat- 
ed. ; (Fara 8) 

The Legislature has deliberately used 
the expression “attributable to” and -not 
the expression “derived from” in S. 80-E. 
It cannot be disputed that the expression 


“attributable to” is certainly wider in. 


import than the expression ‘derived 
from”, Had the expression “derived 
from” been used it would have been pos- 
sible to say, 
balancing charge arising from the sale of 
old machinery and buildings cannot be 
regarded as profits ° and. gains derived 


Cambay Electric Supply Co. v. 


with some force that a 
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from the conduct of the business of the 
specified industry, In this connection it ` 
may be remembered that whenever the 
Legislature wanted to give a restricted 
meaning it has used the expression 
“derived from”, as for instance in S. 80-J. 
(Para 8) 
(B) Income-tax Act (43 of 1961), S. 80-E 

(1) (as introduced ‘by Finance Act 1966) 
S. 72 — Deduction of 8% under S. 80-E 
(1) — Mode — Unabsorbed losses have 
to be deducted before working out 8% 
deduction for computing total income, 
1972 Tax LR 677 (Ker), 1978 Tax LR 
451 (Mad) and 1977 Tax LR 1379 (Mad), 
Overruled. - 


I-T, Commr,- Gujarat 


Unabsorbed Iosses of the earlier years 
required to be set off under. S, 72 have 
to be deducted before working out.the 8% 
deduction under S, 80-E (1) (Para 12) 

‘The view that S,.72 has no bearing on 
er is unconnected with the computation 
of the total income of an assessee under 
the head “Profits and.gains of business 
or profession” is not correct. Actually 
S. 72 (1) provides that where the net re 
sult of computation under the head “Pro~ 
fits and gains of business or profession” is 
a loss and such loss cannot be or is not 
wholly set off against the income under 
any head of income in accordance with 
the provisions of S. 71, so much o? the 
loss as has not been so set off, subject to 
the other provisions of the Chapter, shalt 
be carried forward to the following às- 
sessmént year and“ shall be set off against 
the profits and gains, if any, of any busi- 
ness or profession for that assessment 
year. Therefore, S. 72 (1) has a direct im- 
pact upon the computation under the 
head “Profits and gains of business or 
profession.” In other words, the correct 
figure ‘of total income which is otherwise 
taxable under other provisions of the Act, 
cannot be arrived at’ without working out 
the net result of computation under the 
head ‘Profits and gains of business or 
profession’. Further the: question whe- 
ther special ‘benefit under S. 80-E as well 
as the normal or usual benefit of carry 
forward of losses of previous years 
should both be available to an assessee, 
without one impinging on the other must 
depend upon the intention of the Legisla< 
ture and such intention has to be gather- 
ed from the language employed, In this 
view of the matter it cannot be said that 
în spite of the Legislative mandate con- 
tained in the three steps provided for by 
sub-s. (1) of S.” 80-E, the carried forward 
losses would not be deductible. before 
working out the Bh deduction. contem- 
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plated by. S. 80-E (Obiter). 1972 Tax LR 
677 (Ker); 1978 Tax LR 451 (Mad) and 
1977 Tax LR 1379 (Mad), Overruled. 
(Para 10) 
Cases Referred: Chronological Paras 


1978 Tax LR 451 : 107 ITR 386 (Mad) 5 
L 


1977 Tax LR 1379 : 110 ITR 346 (Mad) 3 
1 

1973 Tax LR 319 : 93 ITR 115 (Mys) 
, 13 
1972 Tax LR 677: 86 ITR 192 (Ker) 12 


AIR 1965 SC 33 : 53 ITR 250 5.7 
AIR 1961 SC 1040: 41 ITR 290 4,7 
Mr. S. T. Desai, Sr, Advocate (M's, 


P. H. Parekh and K. Vasudev, Advocates 
with him), for Appellant; Mr. S. N, 
Kacker, Sol. Gen. (Mr. J. Ramamurthi 
and Miss A, Subhashini, Advocates with 
him), for Respondent. 

TULZAPURKAR, J.:— These two ap 
peals by special leave, one by the Com- 
missioner of Income-tax, Gujarat and the 
other by the assessee, against the jug- 
ment of Gujarat High Court in Income- 
tax Reference No. 115 of 1974 raise two 
interesting questions regarding the mode 
in which and the fund from which ġe- 
duction of 8% contemplated by S. 80-E 
(1) of the Income-tax Act, 1961 (as it 
stood at the relevant time) should be 
computed, 


2. The short facts giving rise to the 
questions may be stated: The assessee— 
Cambay Electricity Supply and Industrial 
Co, Ltd, — carries on the business of 
generation and distribution of electricity 
at Cambay and, as such, is covered oy 
the provisions of S. 80-E (1) and is en- 
titled to claim the deduction contem- 
plated by the said provision. The assess< 
ment in question relates to the assess- 
ment year 1967-68, the accounting year 
for which is the financial year ending 

(Contd, on’ Col, 2) 


Income from business as computed in 
the assessment order as 

` Add: Profit u/s. 41 (2) in respect of 

sale of machinery and buildings 


Total 
Less: 8% deduction ‘uls. 80E (1) on 
Rs. 8,02,126 nee see eee 


Unabsorbed depreciation end 
development rebate: 
` Depreciation : vee 
Development Rebates 


Less: 


` Net. Income chargeable to taxs 
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March 31, 1967. During the accounting 
period which ended on March 31, 1967, 
the assessee company earned an income 
of Rs. 46,319/- from its said business. , It 
appears that during this period it had 
sold some of its old machinery and build- 
ings resulting in balancing charges con- 
templated by S. 41 (2) which the Income- 
tax Officer worked out at Rs. 7,55, 807/-. 
It further appears that there was un- 
absorbed depreciation of Rs. 1, 42,955/- 
and unabsorbed development rebate of 
Rs. 1,11,658/~ aggregating to Rupees 
2,54,613/- of the earlier years which 
were required to be set off against the 
profits -of that period. -The Income-tax 
Officer while completing the assessment, 
determined the deduction admissible to 
the assessee under S. 80E(1) of the Act 
in the following manner 
(See Table below) 


It will appear clear from the above com- 
putation that .the Income-tax Officer 
treated the item of Rs. 7,55,807 as pro- 
fits attributable to the business of gene- 
ration and distribution of electricity and 
allowed deduction at 8% thereon under 
S. 80E (1). It would also be clear that 
the Income-tax Officer computed the 
relief/deduction admissible to the asses- 
see under S. 80E (1) at 8% on the 
amount of Rs. 8,02,126, that is to say, on 
the income before adjusting. or setting 
off the unabsorbed depreciation and 
development rebate carried forward 
from. the earlier year, -When the. afore- 
said assessment order came to his know- 
ledge, the Additional Commissioner of 
TIncome-tax called for and examined the 
record and proceedings in exercise of his 
powers under S. 263 of the Act and after 
giving an opportunity to the assessee- 
company to show cause, took the view 
that the manner of computing the de- 
duction admissible to the assessee under 


O Rs 46,319 
D EA me- Rs. 7,55,807 
TA as as Re, 8,02,126 
uie BS ws Rs. 64,170 
Rs, 7,37, 956 

Rs. 1,42,955 


Rs. 1,11,658 Rs. 2,54,613 





_ Rs. 4,83,343 
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S. 80-E (1) was erroneous and prejudical 


to the interests of the Revenue, in that 
the deduction of 8% on the item of 
profit of Rs. 7,55,807 arising under S. 41 
(2) had been wrongly allowed and that 
for the purpose of calculating the deduc- 
tion of 8%. the items in respect of the 
unabsorbed depreciation and develop~ 
ment rebate should not have been exclud~ 
ed, and that if proper: calculations as 
suggested by him were made, the asses- 
see was not entitled to any deduction, 
“He, therefore, set aside the order of the 
Income-tax Officer and directed that 
fresh assessment be made in accordance 
with law. Feeling aggrieved. by the 
order passed by the Additional Commis- 
sioner of Income~tax, the. assessee. pre< 
ferred .an appeal to the Income - Tax 
Tribunal. In the appeal as regards the 
item of Rs. 7,55,807 being profits arising 
from the sale of old machinery and 
buildings under S. 41 (2) of the Act, the 
Tribunal took the view that the said 
item of profits could not be treated in 
isolation ‘or divorced from the profits 
and gains of the business of generation 
and’ distribution of electricity done by 
the assessee company -and that the 
said item will have to be regarded as 
profits “attributable to”, though not 
` “derived from” the business of- gene- 
ration’ and distribution: of electricity 
and, as- such, the said item was 
exigible to the deduction of: 8% under 
S 80-E (1) of the Act. On the ques- 
tion whether the unabsorbed deprécia- 
tion and development rebate would be 
deductible in computing the ` profits 
under S. 80-E- of the Act, the Tribunal 
following the decision of the -Mysore 
High Court in- the case of C.T. Mysore 
v. Balanoor Tea & Rubber Co., 93 ITR 


115: (1973. Tax LR 319) (Mys) held ‘that: 


these two- items could not be deducted 
in computing the deduction : admissible 


under S. 80-E of tke Act. The Tribunal. 


accordingly allowed the appeal, set 
aside the order of the Additional Com- 
missioner and restored that of the In- 
come-tax Officer, 


3. At the instance of the Commis- 
sioner of Income-tax, the Tribunal re- 
ferred the following two questions to the 
Gujarat High Court for its opinion: 

(1) Whether the Tribunal was correct 
in holding that the profits under Sec- 
tion 41 (2) of the Income Tax Act 1961 
arising from the sale of machinery and 
building, amounting to Rs. 7,55,807/- 
should be taken into account while com= 


A. LR. 


puting the deduction of 8. per cent under 
Section 80E (1) of the Act? 


(2) Whether unabsorbed depreciation 
and development rebate amounting to 
Rs, 2,54,613 is not deductible in comput- 
ing profits under Section 80E (1) of the 
Act?” . 


The High Court by its judgment dated 
4lth and 24th December, 1975 disposed 
of the Reference by answering the first 
question in favour of the assessee and 
the second question in favour of the 
Revenue. In other -words the High 
Court upheld the view of the Tribunal 
on the first question while on the second 
question it took the view that the un- 
absorbed depreciation .and development 
rebate were deductible before arriving at 
the figure that would’ be exigible to the 
deduction of 8% under S. 80E (1) and, 
therefore, after deducting the aggregate 
amount of Rs. 2,54,613 from Rs. 8,02,126 
the balance of Rs. 5,47,513 was exigible 
to the ‘deduction’ of 8% under the said 
provision. Civil Appeal No. 783 (NT) of 
1977 has been preferred by -the Revenue 
in so far as the answer to the first ques- 
tion has gone against it while Civil 
Appeal No. 785 (NT) of 1977 has‘ been 
preferred by the assessee inasmuch as 
the second question has been answered 
in favour of the Revenue. 


4. As regards the question raised in 
C. A: “No. 783 (NT) of 1977, the learned 
Solicitor General appearing for the Re- 
. venue häs contended that the item of 
Rs. 7,55 ,807/- - represents the balancing 
chargés, arising -out of the sale of old 
machinery and buildings worked out 
-under S. .41 (2) of the Act and the same 
cannot be treated as any profits or gains 
“attributable to” the business of genera= 
tion and distribution of electricity. carri- 
ed on by’ the; assessee. and. as such the 
said item should not be taken into ac- 
count while computing the deduction of 
8% under S. 80E (1) .of the Act. He 
emphasized that: under that section a 
deduction of 8% is. permissible from 
“such profits and gains” meaning “pro- 
.fits and gains attributable to. the busi- ` 
ness of generation and distribution - of 
electricity” carried on by an assessee. 
He contended that a ‘balancing charge 
contemplated under S. 41 (2) is really 
fn the nature of a return of capital and 
not a return of revenue and it is only 
by -reason of the fiction created by 
S. 41 (2) that the same is deemed to be 
a revenue receipt and has been made 
chargeable to income-tax as income. of 
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the business but it is well ‘settled that 
a. legal. ‘fiction is to be limited to the 
purpose for which it is created ard 
-should not be: extended beyond its legi- 
timate field. He urged that the very 
fact that a deeming provision has been 
made under S. 41 (2) shows thatit is not 
a revenue receipt but a capital receipt 
in the hands of ‘an assessee, In’ sup- 
port of ‘his contention he placed reliance 
upon a decision of this ‘Court in Commr, 
of Income-tax, Bombay City v., Bipin- 
chandra Maganlal & Co. Ltd, 41 IIR 
290 : (AIR 1961 SC 1040), where the real 
nature of the balancing charge. ‘arising 
under’ the corresponding - provision: of 
the 1922 Act has been explained by tkis 
Court as being a capital return or a 
capital receipt. He, therefore, conteni~ 
ed that item of. Rs. 7,55,807/- which is 


not really any profit or gain earned in_ 


the conduct of the ‘business of generation 
and distribution of electricity cannot be 
taken into account while computing | tae 
deduction of 8% under S, 80E (1) of the 
Act. 


5. On the otber hant Mr. S. T. 
Desai, appearing for the assessee, ccn- 
tended that both the. Tribunal as well as 
the High Court were right in coming to 
the conclusion that the ‘said item of 
Rs. 7,55,807/- was, on proper construc- 
tion of S. 80E (1), required to be taken 
into account before computing the per- 
missible deduction of 8% contemplated 
by that provision. He pointed out that 
S. 80E in the first place requires the 
computation of the ‘total income of the 
assessee carrying on specified industry 
tin accordance with the other provisicns 
of this Act”; secondly, such total income 
so computed should include “profits and 
Bains attributable to the ‘business ef” 
the specified industry (here generation 
and distribution of electricity); and 
thirdly, it is from such profits attribut- 
able to the business of the specified 
industry that the deduction of 8% should 
be made. He laid considerable emphasis 
on the aspect that the Legislature has 
used the expression “attributable to fhe 
business of” instead of “derived from the 
‘business of” and according to.him ‘fhe 
former being an expression of wider 
import would include an item like fhe 
balancing charge which. may -not be 
directly derived from the conduct of the 
business of the specified industry (here 
generation and distribution of electricity). 
He also urged that in its subsequent 
decision in the case of Commr..of Income- 
tax, Madras ‘v, Express Newspapers Ltd, 
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53 ITR 250: {AIR 1965 SC 33), this Court 
has explained that the balancing charge 
contemplated under S. 41 (2) in sub- 
stance partakes the character of “escaped 
profits” of the business carried on by 
an assessee and as such the item of 
Rs. 7,55,807/- could ‘be treated as profits 
attributable to the .business of genera- 
tion and distribution of electricity by 
the assessee, He also contended that 
even if thé matter were to be looked 
at from the angle of the legal fiction 
created by S. 41 (2) of the Act, the said 
fiction could be extended so as to take 


‘into account the said item of Rs. 7,55,807 


before. computing the 8% deduction for 
such extension’ of the ‘fiction would ‘be 
within and for the purpose for which the 
same has been created, 


' 6 In our view the answer to the 
question raised before us really turns 
upon the proper construction of the pro- 
vision contained in S.'80E (1) of the Act 
rather than on what is the real nature . 
or character of a balancing charge arising 
under S. 41( 2) of the Act and it would, 
therefore, be proper to set out the provi- 
sions of S. 80E as it stood at the rele- 
vant time: 


“80E. Deduction in respect of profits 
and gains from specified industries in the. 
tase of certain companies.— (1) In the 
case of a company. to which this section 
applies, where the total income (as com- 
puted in accordance with the other 
provisions of this Act) includes any pro- 
fits and gains attributable to the busi- 
ness of ‘generation or distribution of 
electricity or any other form of power 
or of construction, manufacture or pro- 
duction of any one or more of the articles 
or things specified in the list in the Fifth 
Schedule, there shall be allowed a de- 
duction: from such profits and gains of 
an amount equal to eight per cent, 
thereof, in computing the total income 
of the company. 

(2) This section applies p 

_ (a) an Indian company;.. 


' (b) any other AAT SA which tas 
made the prescribed arrangements for 
the declaration and payment of dividends. 
(including dividends on preference shares) 
within India. 


but does not P any Indian com= 
pany. referred to in.clause (a); or to any 
other company referred to in clause (b), 
ff such Indian or . other company is. a 
company referred to ‘in Section 108 and 
its total Income as computed before ap- 
plying the -provisions of sub-section (1) 
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does not exceed twenty-five thousand 
rupees,” , : te TF 


+ was not disputed before us that the 
oeaeia provision contained in’ S. 805 
(1) has been enacted for the purpose of 
providing for certain special deduction 
to be made in computing the total ins 
come in the case of specified industries, 
over and above the other general deduc- 
tions contemplated by the Act. It was 
further not disputed before us that the 
assessee being an Indian company enga- 
ged in the business of generation and 
distribution of electricity is a company 
to which the section applies and is en- 
titled to claim the deduction of 8% con- 


templated by that provision and the. 


only question is how and in what man- 
ner the said deduction should be compu- 
ted. On reading sub-s, (1) it will þe- 
come clear that three important steps 
are required to be taken ‘before the 
special deduction permissible thereunder 
is allowed and the net total income 
exigible to tax is determined. First, 


~ [compute the total income of the concern- 


ed assessee in accordance with the other 
provisions of the Act i.e. in accordance 
with all the provisions except S. 80E, 
secondly, ascertain what part of the total 
income so computed represents the pro- 
fits and gains attributable to the business 
of the specified industry (here genera- 
tion and distribution of electricity); and 
thirdly, if there be profits and gains so 
attributable, deduct 8% thereof from 
such profits and gains and then arrive 
at the net total income exigible to tax, 
As regards the first step mentioned 
above, the important words in sub-s. (1) 
are those that appear in parenthesis, 
namely, “as computed in accordance with 
the other provisions of this Act” and 
these words clearly contain’ a mandate 
that the total income of the concerned 
assessee must be computed in accordance 
with the other provisions of the Act 
rwithout reference to S. 80E and since 
“in the instant case it is income from 
business the same as per S, 29 will have 


to be - computed: in accordance 
with . Sections 30 to 43-A , which 
would include S, 41 (2), It is also 


clear that under the second step the 
profits and gains attributable to the busi- 
ness of the specified industry (here 
generation and distribution of electricity) 
forms: a component of the total income 
spoken. of .in the first step... Reading 
these. two steps together, therefore, it 
is obvious that in computing. the total 


income -of the concerned assessee the -ba= . 


` 


lancing charge arising as a result of th 
sale of old machinery and buildings and 
worked out as per S. 41 (2), irrespective 
of its real character, will have to be 
taken into account and included as in- 
come of the business, In other words, 
the balancing charge as worked out 
under S. 41 (2) will have to be taken 
into account before computing the deduc- 
tion of 8% under the ‘third step. On 
proper construction of sub-s. (1) and 
having regard to the legislative mandate 


- contained in the three steps that are re~- 


quired to be taken in the manner indi- 
cated above we are clearly of the view ' 
that the item of Rs. 7,55,807/- will have 
to be.taken into. account before comput- 
ing the 8% deduction contempleted by. 
the said- provisions. - ; 


7. The learned Solicitor General has 


-argued to the contrary by laying consis 


derable emphasis on two aspects, first, 
the real nature of the balancing charge 
under S. 41 (2), which according to him 
is a return of capital and not a return 
of revenue and, secondly, under the se- 
cond and third steps the 8% deduction 
is to be made from “profits and gains 
attributable to the business of” the spe- 
cified industry (here generation and 
distribution of electricity), As regards 
the first aspect, on the question of real 
nature or true character of a balancing 
charge two apparently divergent views 
would appear to have been taken by this 
Court in two decisions, In the case of 
Bipinchandra Maganlal & Co. Ltd. (AIR 
1961 SC 1040) (supra) the question that 
arose for determination was whether a 
balancing charge which was brought to 
tax on the basis of deemed income and 
was, therefore, included in the assessable 
income of an assessee under the second 
proviso to cl, (vii) of sub-s, (2) of S. 10 
of the 1922 Act {equivalent to S. 41 (2) 
of the 1961 Act) could be taken into 
account while considering “smallness of 
profit” for purposes of deciding whether 
the case attracted the applicability of 
S, 23A of the Act and- this Court took 
the view that the balancing charge was 
not real income but was made -taxable 
income for the purpose of computation 
of the assessable income by legal fiction 
but on that. account it did not become 
commercial profit and was not liable ta 
be taken into account in assessing whe- 
ther in view of the smallness of profits 
a-larger dividend would be’ unreasonable; 
in that context this Court observed. that 
what in truth was a. capital return was . 
by.a fiction- regarded: for the. purposes. 
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of the Act as income and was mace 
chargeable to income-tax but because of 
that its character was not altered ard 
it was not converted into assessee’s 
business profits and that smallness of 
profit in S. 23A had to be adjudged in 
the light of commercial principles card 
not in the light of total receipts, actual 
or fictional. In the subsequent decisicn 
in the Express Newspapers case (AIR 
1965 SC 33) (supra) this Court has re- 
garded a balancing charge as being tre 
“escaped profits’ of the business for 
which the assessee is made liable to tax, 
At page 254 of the report (53 ITR) : (at 
p. 36 of AIR SC) the Court explained 
the nature of the balancing charge ky 
way of illustration thus: “assume that 
the original cost of a machinery or plant 
is Rs. 100 and depreciation allowed ‘s 
Rs. 25; the written down value is Rs. 75. 
If the machinery is sold for Rs. 100, it 
fs obvious that depreciation of Rs. 25 
was wrongly allowed. If it had not been 
allowed that amount would have swelled 
the profits to that extent. When it is 
found that it was wrongly allowed thet 
profit is brought to charge. The second 
proviso, therefore, in substance, brings 
to charge an escaped profit or gain cf 
the business carried on by the assessee.” 
These apparently divergent views have 
given rise to two rival contentions urged 
before us by counsel on other side. Ft 
is unnecessary in this case to go int 
the question whether the divergence is 
real or merely apparent, for, as we thav2 
said above, the answer to the question 
raised before us does not depend upon 
the real nature of true character of tha 
balancing charge but upon proper con- 
struction of the sub-s, (1) which. con- 
tains the legislative mandate with regard 
to the manner in which three steps in- 
dicated therein are required to be taken 
for computing the deduction of 8% con- 


templated by that provision. It is trua 


that by a legal fiction created under 
S. 41 (2) a balancing charge arising from 
sale of old machinery or building 5 
treated as deemed income and the sama 
is brought to tax; in other words th3 
legal fiction enables the Revenue to’tak2 
' back what it had given by way of de- 
preciation allowance in. the precedinz 
years: since what was given in the pre- 
ceding years was in excess of that which 
ought to have been given. This shows 
that the fiction has been created for th2 


purpose of computation of the assessabl= 

income ofthe. assessee -under the head 

“Business .: Income”... It- was rightiy 
1978 S.C./70 VI G—$ 


pointed out by ‘the learned Solicitor 
General that legal fictions are created 
only for a definite purpose and they 
should be limited to the purpose for 
which they are created and should not be 
extended beyond their legitimate field. 
But as indicated earlier the fiction under 
S. 41 (2) is created for the purpose of 
computation of assessable income of the 
assessee under the head ‘Business Income’ 
and under S. 80E (1) in order to compute 
and allow the permissible special deduc- 
tion, computation of total income in 
accordance with the other provisions of 
the Act is required to be done and after 
allowing such deduction the net assess- 
able income chargeable to tax is to be 
determined, in other words, the legal 


. fiction under S, 41 (2) and the grant of 


special deduction in case of specified 
industries are so closely connected with 
each other that taking into account the 
balancing charge (i.e. deemed profits) 
before computing the 8% deduction 
under S. 80-E (1) would amount to ex-j. 
tending the legal fiction within the 
limits of the purpose for which the said 
fiction had been created, A 


8 As regards the aspect emerging 
from the expression “attributable to” 
occurring in the phrase “profits and gains 
attributable to the business of” the speci- 
fied industry (here generation and dis- 
tribution of electricity) on which the 
learned Solicitor General relied, it will 
be pertinent to observe that the Legisla- 
ture has deliberately used the expres- 
sion “attributable to” and not the ex- 
pression “derived from”, It cannot be 
disputed that the expression “attributable 
to” is certainly wider in import than the 
expression “derived from”, ' Had the 
expression “derived from” been used it 
could have with some force been con- 
tended that a balancing charge arising 
from the sale of old machinery and 
buildings cannot be regarded as profits 
and gains derived from the conduct of 
the ‘business of generation and distribu- 
tion of electricity, In this connection 
it may be pointed out that whenever 
the Legislature wanted to give a restrict- 
ed meaning in the manner suggested by 
the learned Solicitor General it has used 
the expression “derived from”, as for 
instance in S. 80-J, In our view, since 
the expression of wider import, namely, 
“attributable to” has been used, the 
Legislature intended to cover receipts 
from sources other than the actual con- 
duct of the’ ‘business :of -generation and! - 


` distribution. of electricity, : 
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9. For the aforesaid reasons and par- 
ticularly on true . construction of the 
provision itself we are of the view that 
both the Tribunal and the High Court 
were right in taking the view that the 
‘item of Rs. 7,55,807/- was required to be 
taken into account while computing the 
deduction of 8% 
S. 80E (1) of the Act. The Revenue’s 
appeal, therefore, fails and is dismissed, 

10. Turning to the appeal of ‘the 
assessee, being Civil Appeal No. 785 (NT) 
of 1977, the ‘question is whether un- 
‘absorbed depreciation and- development 
rebate are deductible or not computing 
profits under S. 80E {1) of the: Act. Here 


again the answer to the question must 


depend upon the construction of sub- 
s. (1) of S. 80E and the’ construction 
which we have placed on the said pro- 
vision while disposing of the Revenue’s 
appeal will furnish the correct answer. to 
the question posed. As indicated earlier 
sub-s. (1) contemplates three steps be- 
ing taken for computing the special de- 
duction permissible - thereunder and 
arriving at the net income exigible to 
tax and the first two steps read together 
contain - the legislative mandate, as to 
how the total income — of which the 
profits and gains attributable to the busi- 
ness of the specified industry forms: a. 
part of the concerned assessee is ta 
be -computed and . according to. the 
parenthetical clauses, which contain: the 
key words, the same. is to be computed 
in accordance with the provisions of the 
Act except S. 80E and since in this case 
it is income from business the same will 
have ta be computed in accordance with 
Ss, 30 to 43-A which would include Sec- 
tion 32 (2) (which provides for carry 
forward of depreciation) and S. 33- (2) 
(which provides for carry forward of 
development rebate for eight years). In 
other words, in computing the total in- 
come of the concerned assessee items of 
unabsorbed depreciation and unabsorbed 
development rebate will have to be de- 
ducted before: arriving at the figure that 
will become exigible to the deduction of 
8% contemplated by S. 80-E (1). On this 
construction, therefore, the High Court, 
in our view, was right in deducting un- 
absorbed depreciation and development 
rebate aggregating to Rs. 2,54,613 from 
Rs. 8,02,126 and holding the balance of 
Rs. 5,47,513/- being exigible to the 8% 
deduction. 

11. The assessee attempted’ fo chal- 
lenge the aforesaid: view by -raising a 
couple of contentions. In the ‘first place 


contemplated by. 


-exigible to the 8% deduction. 


ALR 


before the High Court it was strenuously 
urged, though not seriously before us, 
that the expression “total income” ap~ 
pearing in S. 80-E (1) has been used in 
its commercial sense and since neither 
the unabsorbed depreciation nor the ‘un- 
absorbed development rebate has any- 
thing to do with commercial profits at- 
tributable to the business, the’ said two . 
items would not be deductible before 
arriving at the figure that would be 
It is not 
possible to accept this contention . for 
more than one reason. ` First, in sub-sec- 
tion (1) of S. 80-E the expression “total 
income” is followed ` by the words “as : 
computed: in ‘accordance with the othe 
provisions of this Act”: in parenthesis 
and the mandate of these words clearly 
negatives ‘the argument that the expres- 
sion “total income” has been used in the 
sense ‘of commercial profits. Secondly, 
the -expression "total income” has been 
defined in S. 2 (45) of the Act as mean- 
ing “the total amount of income refer- 
red to-in S. 5, computed in the manner 


laid down in this Act’ Act” and when this 


definition has been- furr furnished. by the Act 
itself the expression as. appearing in 
S. 80-E (1) must, in the- absence of any- 
thing in the context suggesting to the 
contrary, be construed in accordance 
with.such definition. Since the words in 
the parenthesis occurring in sub-s. (1) 
lay down the manner in which the total 
income. of the concerned assessee is to 
be computed there would be no scope 
for excluding items like unabsorbed de- 
preciation and unabsorbed development 
rebate while computing the total income 
on the basis that the total income spoken 
a by sub-s, a) means, commercial pro- 
ts. i 


12. Counsel for the asséssee next re- 
lied upon two decisions, one of the 
Kerala High Court in the case of Indian 
Transformers Lid.. v. Commr. of Income- 
tax, Ernakulam. 86 ITR 192 : (1972 Tax 
LR 677) and the other of the Madras 
High Court in- the case of Commr. of In- 
come-tax, Madras-I v. L. M. Van Moppes 
Diamond Tools (India) Ltd., (1977) 107 
ITR 386 : (1978 Tax LR 451) in both of 
which a view has been taken that the 
deduction under S. 80-E (1) has to be 
worked out before setting off the losses 
brought forward from the earlier years 
and the further argument based on this 
view, is’ that if carried forward losses 
are not to be deducted then carried for- 
ward depreciation and carried forward 
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development rebate, — since all the 
three stand on the same footing — shouid 
not be deductible while working out the 
deduction under S. 80-E of the Act and 
in that behalf reliance was placed on a 
later decision of.the Madras High Court 
in. Commr. of Income-tax, Madras v, 
Lucas-T, V. S. Ltd. (No. 2), 110 ITR 346s 
(1977 Tax LR 1379) (Mad). It may be 
stated that the first two decisions did not 
deal with the the question of unabsorbed 
depreciation or unabsorbed rebate bat 
merely dealt with the question of carried 
forward losses in the context of S. 80-H 
(1), while the third decision dealt with 
all the three things, carried forward 
loss, carried forward -depreciation and 
earried forward development rebate in 
the context of S. 80-E (1) and it was 


held that the deduction under S. 80-E (1) . 


will have to be worked out .before set- 
ting off or adjusting each. of the three 
things. In that case: the Madras High 
Court held that as regards. carried for- 
ward loss the point was. covered by its 
earlier decision in L. M. Van Moppes’ 
ease (supra); that unabsorbed develop- 
ment rébate stood on the same footing as 
unabsorbed losses and as regards un- 


absorbed depreciation it, took . the view - 


that since S. 32 (2) itself postponed the 
adjustment of unabsorbed depreciation 70 
a stage subsequent to the set off of busi- 
ness losses under S. 72 (2) and set off of 
the losses in speculation business under 
S. 73 (3), the unabsorbed ` depreciation 
cannot be adjusted or deducted because 
if for the purpose of S. 80-E the previ- 
ous years losses could not be set off it 
will be a fortiori that the unabsorbed 
depreciation could not be adjusted inas- 
much as‘ from the very sequence the ač- 
justment ‘of unabsorbed depreciation 
could come only after the adjustment of 
the unabsorbed losses of the previous 
years. It will thus appear ‘clear that in 
the last mentioned case unabsorbed de- 
velopment rebate was held to be nor- 
deductible for the same reasons fcr 
which unabsorbed loss could not be de- 
ducted under the earlier decision and 
the unabsorbed depreciation was held to 
be non-deductible on the basis of a 
priori reasoning. The question thet 
arises for consideration, therefore, is 
whether the view taken in regard to nom 
deductibility of carried forward losses 
while computing the total income for the 
purpose of granting the 8% deductioa 
under S. 80-E in the first two decisions 
is correct. It is true that in the instant 
case the question of deductibility or 
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otherwise of carried forward losses of 
earlier years in the context of S. 80-E 
has not directly arisen before us but 
since counsel for the assessee has raised 
a contention about non-deductibility of 
unabsorbed depreciation and unabsorbed 
development rebate on the basis of the 
view taken by Kerala High Court in 
Indian Transformer’s .case- (supra) and 
Madras High Court in L. M. Van Moppes’ 
case (supra) in regard to non-deductibi- 
lity of unabsorbed losses of earlier years, 
we are constrained to express our opinion 
on the validity of the view taken in those 
two cases.. In our. opinion, the view 
taken in Indian ‘Transformers’ case 
(supra) and L. M. Van Moppes’ case 
(supra) in regard to the non-deductibi- 
lity of unabsorbed losses of the earlier 
years in the context of computing the 
deduction under S. 80-E of the Act is 
open to grave doubts. In the first place 
such a view runs counter to the Legisla- 
tive Mandate contained in the three 
steps required to be taken under’ sub-sec- 
tion (1) of S. 80-E as discussed earlier. 
Secondly, the main reasoning given by 
the Kerala High Court for taking such 
a view in the Indian Transformers’ case 
(supra) — the Madras High Court in 
L. M. Van Moppes’ case (supra) has 
merely followed ‘the Kerala decision — 
does not bear scrutiny. After pointing 
out that Chap. IV of the 1961 Act deals’ 
with the: computation of income ` falling 
under the various heads mentioned in 
S. 14 of the Act, that Chap. VI in which 
S. 72 occurs deals with the aggregation 
of income and set off or carry forward 
of loss and that S. 80-E deals with de- 
duction to- be made in computing total 
income, the Kerala High Court has pro- 
ceeded to observe thus (at p. 678): 


“Computation as such is used only in 
the heading in Chap. IV. Section 66 also 
provides that in computing the total in- 
come of an assessee there shall be in- 
cluded all income on which no income- 
tax is payable under Chap. VII, ete. 
What is provided in S. 66 is also relating 
to computation. Similarly, the same 
words are used in S. 67.. But, there are 
no such words in S. 72. Section 72 
speaks of the net result.of the computa- 
tion under the head ‘Profits and gains 
of business or profession’. We consider 
that the set-off permitted under S. 72 is 
from an amount arrived at after apply- - 


ing the provisions of -Chap. IV along 
with other sections of the Act such as 
Ss, 66 and 67, etc, dealing with com-. 


W108 S.C. [Prs, 12-15] Cambay Electric Supply Co. v. L-T, Commr., Gujarat 


putation of Income and after permitting 
the deductions under 5, 80-E,” 

The Court has further observed that in 
its opinion the deduction under S. 80-5 
is a special benefit given to a company 
which satisfies the conditions under Sec« 
tion 80-E and the deduction permissible 
thereunder fs only from profits and gains. 
attributable to the specified activities 
and this benefit should not be diminish- 
ed by the other benefits conferred by the 
Act, such as the right to have the pre- 
vious losses set off, that the two serve 
different purposes and the benefit of both 
must be available to an assessee, with- 
out the one impinging on, the other. It 
will thus appear that the Kerala High 
Court has regarded S. 72 appearing in 
Chap. VI as a provision unconnected with 
the computation of the total income of 
an assessee and a provision which comes 
into operation at a stage subsequent to 
the computation of the total- income 
arising from ‘business done in, accordance 
with Ss, 30 to 43-A: occurring in Chap. IV 
of the Act and, therefore, the unabsorbed 
losses cannot be set off before calculating 
the deduction under S. 80-E. It is not 
possible ta accept the view that S..72. has 


no bearing on or is unconnected. with ‘the š 


computation of the total income of an 
assessee under the head ‘Profits and 
[gains of business or profession’. Actually 
S. 72 (1) provides that where the. net, re~ 
sult of computation under the head ‘Pro-+ 
fits and gains of -business or profession’ 
is a loss and such loss cannot be or- is 
not wholly set off against the income 
under any head of income in accordance 
with the provisions of S, 71, so much of 
the loss as has not been so set-off, -sub- 
ject to the other provisions of the Chap- 
ter, shall be carried forward to the fol- 
lowing assessment year and shall be set 
off against the profits and gains, ïf any, 
of any business or profession for that as- 
sessment year, Therefore, S. 72 (1) has 
a direct impact upon the computation 
under the head ‘Profits and gains of 
business or profession’, In other words, 
the correct figure. of total income, which 
is otherwise taxable under other provi- 
sions of the Act, cannot be arrived at 
without working out the net result. of 
computation under the head ‘Profits and 
gains of business or profession’. ‘Further 
“Ithe . question whether special ‘benefit 
under S. 80-E as well as the normal or 
usual ‘benefit of carry forward of losses 
of previous years should both be` avail~ 
able to an assessee, without one imping- 
ing on the other must depend. upon. the 
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intention of the Legislature and such in~ 
tention has to be gathered from the 
language employed. In this view of the 
matter it is extremely doubtful whether 
in spite of the: Legislative mandate con= 
tained in the three steps provided for by 
sub-s, (1) of S. 80-E, the carried forward 
losses: would not ‘be deductible before 
working out the 8% deduction contem- 
plated'by S, 80-E and, therefore, the con= 
tention that by parity of reasoning or on 
a priori reasoning ‘unabsorbed develop- 
ment rebate and unabsorbed deprecia~ 
tion should be held to be nion-deductible 
before working out the 8% deduction 
under S. 80-E (1) cannot be accepted, As 
Observed earlier on proper construction 
of the provision contained in sub~s, (1) 
of S. 80-E items. like unabsorbed de- 


. preciation and unabsorbed development 


rebate will have’ to be deducted: in 
arriving at the figure which would be 
exigible- to deduction of 8% under Sec~ 
tion 80-E (1), 


13.’ Reference was also made by coun- 
sel for the assessee to the decision of 
the Mysore High Court in the case of 
Commr. of Income-tax, Mysore v, Bala- 
noor Tea and Rubber Co, Ltd. (1973 Tax 
LR'319) (Mys) (supra). In our view that 
decision has nothing whatever to do with 
the question posed before us, In that 
case the question was whether the loss 
incurred by an assessee in non-priority 
business ‘could be ‘set’ off against the pro~ 
fits and gains made by the assessee in 
the’ priority ‘business while computing 
the 8% deduction under S. 80-E and the 
High Court upheld the Tribunal’s view 
that for the purpose of allowing a de- 
duction under S, 80-E the words such 
profits” occurring in that section mean 
“the profits and gains attributable to an 
activity as specified in the 5th Schedule 
of the Act” and, therefore, the deduction 
was required to be worked out without 
referénce to the loss incurred in non= 
priority business, The decision was 
rendered on the language of S. 80-E (1), 
but it cannot avail the assessea on the 
point raised in the appeal. 


14. In the result the assessee’s appeal 
also fails and the same fs dismissed, 


15. In the circumstances, there will 
be no order as- a costs in both the ap- 
peals, ` 

Order accordingly, 
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(From: Gujarat)* 
R. S. SARKARIA, N. L. UNTWALIA 
AND P, S. KAILASAM, JJ. - 
B, J. Shelat, Appellant v. State 1 
Gujarat and others, Respondents. 
Civil Appeal No, 923 of 1977, D/~ 28-3- 
1978. 


Bombay Civil Services CEE Dis- 
cipline and Appeal) Rules (1932), R. ier 
(2) (ii), Proviso ` — Scope and applicabi- 
lity — Disciplinary action against Govt 
servant after his retirement — Permis- 
sibility — S. C. A. No. 1216 of 1976, Di- 
13-8-1976 (Guj), Reversed. 


An absolute right is conferred on’ the 


Government servant under R. ‘161 (2) (ii) . 


to retire by giving not-less than three 
months’ notice on his attaining the pre- 
scribed age, Such a right is however 
.subject to the proviso thereto, Under 
the proviso it is open to the appointirg 
authority to withhold permission to rea 
tire a Government servant when (1) 
he is. under suspension, or (2) against 
whom departmental proceedings are 
pending or contemplated, (Para 7) 


_ It is incumbent on the appointing: au- 
thority to withhold permission to retira 
on one of the conditions mentioned im 
the proviso. The proviso contemplates a 
positive action by the appointing authc- 
Tity. For the proviso to become opere~ 
tive it is necessary that the .Government 
should not only take a decision but com-< 
municate it to the Government servani 
It is not necessary that the communice- 
tion should reach the Government ser- 
vant. An order of suspension when 
once issued and sent out to the concern- 
ed Government ‘servant must be held to 
have been communicated no matter 
when he actually received it. The ques 
tion as to when the order should be 
deemed to have been communicated is 
not relevant in a case where the order 
of suspension was not communicated -be-~ 
fore the date of supreannuation. AIR 
1970 SC 214 and AIR 1966 SC 1313, Foll. 
(Paras 8, 1C} 

The appointing authority has no juris< 
diction to take disciplinary proceedings 
against a Government servant (a Magis- 
trate in this. case) who had effectively req 
tired, The question as to whether tha 


a(S. C. A. No, 1216 of 1976, D/- 13-8-1975 
(Guj)). 
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B. J. Shelat v, State of Gujarat (Kailasam J.) 
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disciplinary authority had sufficient 
grounds for dismissing him does not 
arise in such a case, S. C. A, No.. 1216 of 
(Para 11} 

Cases Referred: Chronological Paras 
AIR 1978 SC 17 ; 1977 Lab IC 1852 q 
AIR 1970 SC 214 3 (1970) 2 SCR 657 3 
1970 Lab IC 271. 8 


AIR 1966 SC 1313 8 
(1914) 1 Ch 782:110 LT 93, Lewis and 
Allenby. (1909) Ltd, v. Pegge 8 


Mr, V, M. Tarkunde Sr. Advocate 
(M/s. P: H. Parekh, Mrs, Manju Sharma 
and Mr,’C. B. Singh, Advocates with 
him, for Appellant; Mr. D. V. Patel Sr. 
Advocate (Mr. S. P, Nayer, Advocate 
with him), for Respondents Nos. 1-2, 


. P. S. KAILASAM, J.:— This appeal is 
preferred: by special leave against the 
judgment of-the High Court of Gujarat 
dated 13th August. 1976 dismissing a 
writ petition filed by the appellant 
against the order of dismissal passed by 
the Government on 2ist January, 1976, 


. 2 The appellant B. J, Shelat was 
born on 4th December, 1918. He joined 
as a Magistrate on 5th January, 1950 in 
the pre-reorganized State of Bombay. 
On the bifurcation of the State of Bom; 
bay on Ist May, 1960 he.was allotted to 
the State of Gujarat as a Civil Judge 
and Judicial Magistrate, First Class, On 
4th November, 196]' the appellant was 
appointed by the Governor of Gujarat as 
a Magistrate for the city of Ahmedabad, 
On 9th November, 1970 the appellant 
gave a notice of. retirement to the Gov- 
ernment of Gujarat through the Regis- 
trar of the High Court. He intimated 
that as he had completed 50 years on 
4th December, 1968 he intended to re- 
tire from 10th May, 1971 if R. 161 of the 
Bombay Civil Services Rules permitted 
him to do so. The Registrar of the High 
Court replied to this notice on llth 
January, 1972 informing the appellant 
that he may send a fresh application on 
the lines of his application dated Sth 
November, 1970. 


3.’ The appellant had delivered seve- 
ral judgments under the Prevention of 
Food Adulteration Act during the period 
24th January, 1972 to 17th August, 1972. 
These judgments were taken on appeal 
to the -High Court and in the High Court 
during the period 19th June, 1973 to 10th 
August, 1973. the accused in the various 
eases relating to food adulteration filed 
affidavits alleging that they had paid 
some moneys to the appellant, “When 
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these appeals were pending before ` the 
High Court on 17th July, 1973 the ap- 
pellant gave a second. notice under R. 161 
intimating his intention to fetire on 
reaching the age of 55 years i, e. on 3rd 
December, 1973, But before 3rd Decem= 
ber, 1973, the date on which the appel- 
lant was due to retire, the Chief City 


Magistrate, Ahmedabad, informed the 


petitioner on 23rd November, 1973 under 
the directions of the Chief Justice and 
Judges of the High Court‘ of. Gujarat 
calling upon him to submit his explana- 
tion as regards allegations made in the 
affidavits. The appellant. submitted his 
explanation on 26th November, 1973. On 
lith December, 1973 the High Court 
issued an order of suspension as. the High 
` Court was of the view that it was desir- 


able to suspend the appellant pending - 


finalisation of departmental proceedings 
against him which were under contem- 
plation, . i 


4. The appellant filed a writ petition 
challenging the jurisdiction of the-Gov- 
ernment to take disciplinary action 
against him after retirement. This peti- 
tion was dismissed and a Letters Patent 
Appeal filed. by the appellant: was also 
dismissed on 24th December, 1973. The 
appellant filed a special leave petition in 
this Court against the order of dismissal 
of his writ petition by the High Court 
and this Court on-25th April, 1975 allow- 
ed the appellant to- withdraw his peti- 
tion reserving his right to agitate the 
question as to whether disciplinary action 
can be taken against him after retire- 
ment when final orders were passed in 
the disciplinary inauiry against him. In 
the meantime a chargesheet was issued 
to the appellant by the High Court on 
18th January, 1974 and the Inquiry Offi- 
cer submitted his report on 25th July, 
1974 holding that the charges were not 
proved. But the High Court did not 
agree with the report of the ‘Inquiry 
Officer and directed the appellant to show 
cause why a different view from that of 
the Inquiry Officer be not taken. On re~ 
ceipt of the appellant’s reply the High 
Court recommended the punishment of 
dismissal ta the Government and the im- 
pugned order. was passed by the Govern~ 
ment on 2ist January, 1976. The appel- 
lant preferred writ petition to the High 
Court and the High Court by its judg- 
‘ment dismissed it holding that ‘there is 
evidence on which a reasonable inference 
of guilt could be drawn and therefore 
ft could not interfere with the order of 
dismissal, Hence, the present appeal, -. 


B. J. Shelat v, State of Gujarat (Kailasam. J.) 


A. I. R. 


5. Mr, V, M. Tarkunde, the learned 
counsel for the, appellant, raised two 
“contentions before us, He submitted 


“that after the passing of the impugned 


order of dismissal by the Government on 
2lst January, 1976 it has become neces- 
sary to question the jurisdiction of the 
authority to take disciplinary action 
against the appellant after his retire, 
ment, a question which was specifically. 
reserved for the appellant by this Court, 
Secondly. he submitted that on the 
merits there is no evidence on which a 


‘court can come to .the conclusion that 


the charges that” were framed against 


the appellant had been established,- 


6. We will proceed to consider the 
question of the jurisdiction of the- au- 
thority to take disciplinary action against 
the ‘appellant after his retirement. It 
may be recalled. that the appellant gave 
a notice intimating his intention to retire 
on 17th July, 1973 stating that he intend- 
ed to retire on reaching the age of 55 
years on 3rd December, 1973. He at- 
tained the age of 55 years on 3rd Decem~ 
ber, 1973 and it is common ground that 
the notice of suspension was issued by 
the High Court only on 11th December, 
1973. But before 3rd December, 1973 it 
is admitted that a show cause notice was” 
issued on 23rd Nov., 1973 by the Chief 
City Magistrate on the directions of the 
High Court calling upon the ‘petitioner 
to submit his explanation and the ap- 
pellant submitted’ his explanation on 
26th November, 1973, 


7. Rule 161 of the Bombay Civil Ser- 
vices Rules provides for the retirement 
of Government servants before attaining 
the ‘age of superannuation. Rule 161 
(1) (aa) provides— 


“Notwithstanding - one ‘contained 
in Cl. (a): 


(1) ‘An appoints wathority shall, if 
he is of the opinion that it is in the 
public interest so to do, have the ab- 
Solute right to retire any Government 
servant to which Cl. (a) applies by giving 
him notice of not less than three months 
in writing or three months’ pay and al- 
lowances in lieu of such notice: 

x x x” 
Sub-rule (2) (ii)-is as follows :— 


: "any Government servant to whom 
Cl, (a) applies may, by- giving notice of 
not less than three months in ‘writing to 
the Appointing Authority, retire | from 
service x. x X x x and in any other case, 
after he has attained the age of 55 years,” 
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There is no dispute that the Rule ap 
plicable is.R. 161 (2). (ii) and the appels 
lant is ‘entitled to: retire by giving a. 
notice of not less than 3 months after he 
has attained. the age óf 55 years. Und2r 
R. 161 (1) (aa) (1) the appointing authorisy 
has an absolute right to retire any Gov- 
ernment servant to whom Cl. (a) applizs 
in public interest by giving him notice 
of not less than three months in writisg 
or three months’ pay and allowances in 
lieu of such notice. But the Government 
servant has no such absolute. right. A 
tight is conferred on the Government 
servant under R. 161 (2) (ii) to retire by 
giving not less than three months’ notice 
on his attaining the prescribed age. Such 
a right is subject to the proviso which is 
incorporated to the sub-section which 
reads as follows :— . 


“Provided that it shall be open to the 
appointing authority to withhold permis« 
sion to retire a Government servant 
who is under suspension, or against whom 
departmental proceedings are pending or 
contemplated, and who seeks to retire 
under this sub-clause.” 

But for the proviso a Government ser- 
vant would be at liberty to retire: by 
giving not less than three months’‘notice 
in writing to the appointing authority on 
attaining the prescribed age. This pos‘- 
tion has been made clear by this Court 
in Dinesh Chandra v. State of Assam, 
AIR 1978-SC 17 where the Court wes 
considering the effect of the (Assarr) 
Fundamental Rule 56- (c) which’ confers 
right on the Government .servant to 
voluntarily retire. Rule 56 (c) of tha 
Coen Fundamental Rules runs as fok 
OWS !— i 


“(e) Any Government servant may, by 
giving notice of not less than thres 
months in writing to the appropriate au- 
thority, retire from service after he has 
attained the age of fifty years or has 
completed 25 years of. service, whichever 
is earlier.” ; 

On a construction of the Rule this Court 
held that the condition of service which 
is envisaged in R. 56 (c) giving an option 
in absolute terms to a Government ser- 
vant to voluntarily retire with threa 
months’ previous notice, after he réaches 
50 years of age or has completed 25 
years of service, cannot be equated with 
a contract of employment as envisaged 
in Explanation 2 ta R. 119 of the Defence 
of India Rules and that R. 56 is a statu- 
tory condition which operated in law. 
without reference to-a contract of em- 
ployment and when once the conditions 
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of Fundamental Rule 56 (c) are. fulfilled 
the Government servant must be held 
to have lawfully retired. ` But for the 
proviso to R. 161 (2) (ii) the decision of 
this Court in the case cited above would 
be applicable and the right would have 
been absolute. But the- proviso has re- 
stricted the right conferred on the Gov- 
ernment servant. Under the proviso it 
is open to the appointing authority - ta 
withhold permission to retire a Gov- 
ernment. servant when (1) he is under 
suspension, or (2) against whom depart- 
mental proceedings are ‘pending or con- 
templated.. Thus the permission to re- 
tire can be withheld by the appointing 
authority either when: the Government 
servant is: under suspension or against 
whom departmental . proceedings are 
pending or contemplated. It was sub- 
mitted on behalf of -the appellant that 
admittedly he was not under -suspension 
on the date when he attained the age of 
55. years and that no departmental pro- 
ceedings were pending or contemplated 
against him as required under the pro- 
viso. No departmental proceeding was 
pending but on the facts one cannot say 
that a proceeding was not under con- 
templation, ` ays 


8 Mr. Tarkunde, the learned counsel 
for the appellant, further submitted that 
in any event the appointing authority 
had not chosen to withhold permission to 
retire before the date of superannuation, 
It was submitted on behalf of the respon- 
dent, the State of Gujarat, that a read- 
ing of R. 161 (2) (ii) would show that a 
Government servant cannot retire with- 
out the specific permission of the ap 
Pointing authority and as in this case no 
permission was. granted it should be held 
that the appointing authority withheld 
permission to the Government servant to 
retire according to the proviso. In sup- 
Port of this contention Mr, Patel, the 
learned counsel for the State of Gujarat, 
relied on the decision in Lewis & Allenby 
(1909) Ltd. v. Pegge, (1914) 1 Ch 782. In 


‘that case a limited company demised a 


residential flat for a term of years and 
the lessee covenanted not to assign or 
underlet the premises without the con- 
sent of the company, such consent not to 
be withheld in the case of a respectable 
or responsible person,- On 3rd April, 
1913 the lessee applied: to the Secretary 
of the company. for leave ta sub-let to 
Higham a respectable and responsible . 
person and asked to know by April 14 
as Higham- wanted possession on that 
date, The Secretary forgot to communfs 
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cate with his directors, On 14th April 
the lessee not having received a reply 
sub-let to Higham and gave him posses- 
sion. In an action bythe company to 
recover possession for breach of the 
covenant the Court held that as consent 
is not to be withheld in the case of á 
respectable and responsible person, if 
the lessee applies for such consent and 
within a ‘reasonable time that consent is 
not granted, then within the meaning of 
the covenant it is withheld and the lessee 
‘will not lose his property if he assigns 
to the person whose name he has given 
to the landlord. On the circumstances of 
the case the Court was of the view that the 
period ‘between 3rd April and 14th April 


was a reasonable time and inasmuch as, 


no intimation was made to him either 
way in the interval there has been no 
breach of the covenant and the sub-lease 
to Higham was good. We fail to under- 
stand how this decision advances the 
contention of Mr. Patel, As no com- 
munication was received the Court-.held 
that the granting of the permission was 
a mere formality and that it had to be 
taken that the-consent was granted. In 
the case before us it is incumbent on the 
appointing authority to withhold permis- 
sion to retire on one of the conditions 
mentioned in. the proviso. We- are of 
the view that the proviso contemplates a 
positive action’ by the appointing autho- 
‘rity. The words “It shall be open to the 
appointing authority to withhold permis- 
sion” would indicate that the appointing 
authority has got an option to withhold 
permission and that could be exercised 
by communicating its intention to with- 
hold permission to the Government ser- 
vant, ‘The ‘appointing authority may 
have considered ‘the question and might 
not have taken a decision either way or 
after considering the facts of the case 
might have come to the conclusion that 
it is better to allow the Government ser« 
vant to retire than take any action 
against him, For the proviso to become 
operative it is necessary that the Govern< 
ment should not-only take a decision but 
. [communicate it to the Government ser- 
vant; It is not necessary that the com- 
munication should reach the Government 
servant. As held by this Court in State 
of Punjab v. Khemi Ram, (1970) 2 SCR 
657 : (AIR 1970 SC 214) it will be suffi- 
cient if such an order fs sent out and 
goes out of control of the appointing au- 
thority before the relevant date. After 
referring to the . earlier decisions, the 
“ Court held that the actual knowledge by. 
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the Government servant of an order of 
dismissal may perhaps become necessary 
because of the consequences which the 
decision in the State of Punjab v. Amar 
Singh Harika, AIR 1966 SC 1313 con< 
templated but an order of . suspension 
when once issued and sent out to the 
concerned Government servant must be 
held to have been communicated no 
matter when he. actually received it. The 
question as to when the order should be 
deemed to have been communicated is 
not relevant in this case as admittedly 
the order of suspension was. not com- 
municated before the. date of superannua-| 
tion, ©° °° ; . i ‘ 


. 9. Mr, Patel next referred us to the 
meaning of the word “withhold” in 
Webster’s Third New International Dic- 
tionary which is given as “hold back” 
and submitted: that the permission should 
be deemed to have been withheld if it is 
-not communicated. We are not able to 
Tead the meaning of the word “withhold” 
as ‘indicating that in the -absence of a 
communication it must be understood as 
the permission having been withheld. 


10. It will be useful to refer to the 
analogous provision in the, Fundamental 
Rules issued by the Government of India 
applicable to the Central Government 
servants. Fundamental Rule 56 (a) pro- 
vides that except. as otherwise provided 
in this Rule, every Government servant 
shall retire from service on the after- 
noon of the last day of the month in 
which.he attains the age of fifty-eight 
years, Fundamental Rule 56 (i) is simi- 
lar to R. 161 (aa) (1) of the. Bombay. 
Civil Services Rules conferring an abso« 
lute right on the appropriate authority. 
to retire a Government servant by giving 
not less than three months’ notice, Under 
Fundamental Rule 56 (k) the Government 
servant is entitled to retire from service 
after he has attained the age of fifty-five 
years by giving notice of not less than 
three months in writing to the appro« 
priate authority on attaining the age 
specified. But proviso (b) to sub-r. 56 (k) 
states that it is open to the appropriate 
authority to withhold permission to a 
Government servant under suspension 
who seeks to retire under this clause, 
Thus - under the Fundamental Rules 
issued by the. Government of India also 
the right of the Government servant to 


_retire is not an absolute right but is sub- 


ject to the proviso whereunder the appro- 
priate ‘authority may -withhold permission 


to a:Government’servant under’ sispen= 
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sion. On a consideration of R, 16r (2) (i). 
and the proviso, we are satisfied 


that it is Incumbent on the Government 
to communicate to the Government ser- 
vant its decision to withhold permission 
to retire on one of the grounds specified 
in the proviso, 


11. In the view we have taken thet 
the appointing authority has no jurisdic- 
tion to take disciplinary proceedings 
against a Government servant who 
had effectively. retired, the question 
as to whether the High Court wes 
right in holding that the disciplinary 
authority had sufficient grounds for 
dismissing the appellant does nət 
arise. The Inquiry Officer held that 
the charges had. not been established as 
the witnesses who made allegations 
against the appellant in their affidavits 
failed to appear before it, The High 
Court on the administrative side came to 
a different conclusion on examining the 
record relating to three criminal cases 
where the accused pleaded guilty but 
the appellant did not pronounce his judg- 
ment and postponed it to some months 
thereafter. In one case the accused 
pleaded guilty on 16th December, 1971 
but the judgment was. pronounced on 
21st March, 1972, In the second case the 
accused pleaded guilty on 23rd Decem= 
ber, 1971 and the judgment was prJ- 
nounced on 24th January, 1972 and in 
the third case the plea of guilty was en 
26th June, 1972 and the judgment was 
pronounced on 17th August, 1972. The 
High Court observed: “While exercising 
our jurisdiction under Art. 226, we are 
not concerned with the adequacy of evi~ 
dence. All that we have to see is, whä- 
ther there is evidence on which a reason< 
able inference could be drawn.” In the 
circumstances of the case, the High Court 
was of the view that it was not called 
upon to interfere, As already stated, 
as we have come to the conclusion that 
the disciplinary action cannot be taken 
after the date of his retirement, we re- 
frain from expressing any opinion on tae 
correctness of the decision taken by tae 
appointing authority, 


.12. In the result the appeal is slots 
ed and the ‘impugned order and the 
judgment of the High Court are set aside, 
‘There will be no order as to costs, ` 


Appeal allowed, 
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(From; 1 to 3 Bombay)" 
N. L. UNTWALIA, JASWANT SINGH 
AND P, S. KAILASAM, JJ. 

(D Civil Appeal No. 2418 of 19721 
Shivraj Fine Arts Litho Works and others, 
Appellants v, The State Industrial Court, 
Nagpur and others, Respondents, 

(2) Civil Appeal No. 2419. of 1972: 
Vasant Fine Arts Litho Works, Appel- 
lant v. State Industrial Court, Nagpur 
and others, Respondents, 

And 


(3) Civil Appeal No, 2643 of 19725 
Shakti Offset Works, Nagpur, Appellant 


_v, State Industrial Court, Nagpur and 


another, Respondents, 


Civil Appeals Nos. 2418, 2419 & 2643 
of 1972, D/- 28-2-1978. 

(A) Industrial Disputes Act (14 of 
1947), Sch. 3 Item 1 — Determination 
of wages — Employer can be classified 
according to his paying capacity — (Case - 
law discussed). ‘(Para 15) 


Anno: AIR Manual 3rd Edn, I, D. 
Act, Sch. 3, Item 1, N. 7, 


(B) Industrial Disputes Act (14 of 
1947), Sch. 3, Item 1 — Fair rate of 
wages — Fixation — Matters to be con- 
sidered by Tribunal, Spl. Civil Appin. 
No, 640 of 1968, D/- 25-11-1971 (Bom— 
Nag); Spl. Civ. Appin. No. 614 of 1968, 
D/- 23-12-1971 (Bom—Nag) and Spl. Civ. 
Appin. No, 641 of 1968, D/~ 25-11-1971 
(Bom—Nag), Partly reversed, 


The fixation of rate of wages which 
includes within its compass the fixation 
of scales of wages and fitment of work- 
men into. wage scales will also depend 
upon the paying capacity of the industry. 
The fair wage is a mean between the 
living wage and the minimum wage. 
Wages must be fair, that is to say suffix 
ciently high to provide a standard family 
with food, shelter, clothing, medical care 
and education of children appropriate to 
the workman but not at a rate exceed~ 
ing its wage earning capacity in the 
class of establishment to which he be- 
longs, A fair wage is thus related to 


*( (1) Spl, Civil Appin, No. 640 of 1968, 
D/- 25-11-1971 (Bom—N, B.) (2) Spl, 
Civil Appln. No. 614 of 1968, D/- 
23-12-1971 (Bom—N, B.); (3) Spl. Civil 


` Appln. No. 641 of 1968, D/- 25-11-1971 


(Bom—N. B.).)° 
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the earning capacity and workload, 
While the lower limit of wage structure 
is the minimum wage any increase over 
that will depend upon thé capacity of 
the industry to pay. The factors which 
determine the capacity to pay will be 
the’ productivity of the labour, the pre- 
vailing rates of wages in the same or 
similar industries, in the: same or neigh- 
bouring localities, the - present ‘ economic 
position of the industry, its prospects in 
the near future etc. The fair wage: will 
grow with the growth and development 
of the national economy and the progress 
made by the industry must approximate 
to the capacity of the industry to pay. 
In order to. determine the fair wage 
including the scale of pay, the price rise, 
the dearness allowance-etec.,, the financial 


` capacity of the concern has to be deter- 


mined: “A close scrutiny” of the con- 
cern’s working has to be made: The 
profit and loss. account, the prospects of 
the company improving itself in future 
and all other relevant matters will have 
to be taken into account. The. expenses 
properly’ incurred for working the`in= 
dustry such as buying of. the raw mate- 
tials, expenses incurred ‘in running the 
factory, office and other transport ex- 


penses, the expenses incurred in market- 


ing and other such allowable expendi« 
ture has ‘to be deducted. It is not- cor- 
rect to say. that the gross profits alone 
has to be taken into account. Equally 
it is wrong to say that net profits alone 
should be the basis of determining the 
financial capacity, . (Paras 21, 23, 24) 


_ The High Court is wrong in taking the 
view that any amount paid as bonus in 
addition to the minimum bonus cannot 
be deducted as expenses, (Para’ 25) 


The view taken by the High Court 
that the Industrial Tribunal should fix 
an. industrial minimum wage without 
taking into account the paying capacity. 
of the employer is also -` wrong. 
Spl. Civ. Appin. No. 640° of 1968, D/- 
95-11-1971 (Bom—Nag); Spl. Civ, Appin, 
No. 614 of 1968, D/- 23-12-1971 (Bom— 
Nag) and Spl. Civ. Appin, No. 641 of 
1968, D/- 25-11-1971, (Bom—Nag), Partly 
reversed, io (Para. 29} 


- Anno; AIR Manual 3rd Edn, I D, Act, 
Sch. 3, Item 1, Ne 2. 

(C) ‘Industrial Disputes “Act “(14 of 
1947), Sch. 3, Item 2 — Dearness allow- 
ance — Fixation of — Matters to be 


-considered.- (Minimum “won aet (1948), 


Ss. 3 and 4).. 
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the basic rate of wages, 


A.I. R. 


. The Government. in fixing the mini- 
mum rate of wages under the Minimum 
Wages Act, also makes a provision for 
special allowance to be paid along with 
The allowance 
is fixed by the Government to accord as 
nearly as practicable with the variation 
in the cost of living index number appli- 
cable to such workers. So far as provi- 


‘sions under the Minimum ‘Wages Act 


relating to the minimum wages and spe- 
cial allowances .are concerned they ara 

fixed: without any reference to the pay- 
ing capacity of the employer, but when 
a. dearness allowance is fixed as a part. 
of the fair wage -it will have to’ depend 
upon the paying capacity of the emplo~ 
yer. It has been held that though the 


‘ dearness allowance is given to compen- 


sate for the rise of. cost of living, cent 
per cent neutralisation: is not ‘given as 
4 may tend .to inflation, - (Para 26) 


The Tribunal will have to examine the 


- accounts afresh and determine the pay- 


ing capacity. In fixing the paying capa< 
city the Tribunal will have to fix the in« 
come as ‘well as permitted deductions and 
allowances properly incurred, There 
can be no dispute that expenses incurred 
for purchase of xaw material, : mainten- 


ance of the factory expenses incurred 


towards rent, public charges, mainten- 


ance of the establishment and expenses 


incurred in marketing of the produce 
should be deducted. These items are 
not exhaustive; As- to whether a parti- 
cular item of expenditure is liable to ba 
deducted or not will. have to be deter- 
mined on the facts of the ease. No 
deduction should be allowed for payment 
of income-tax: or for allowances made 


for depreciation or for making provision 


for reserve. So far as expenses incur- 
red towards payment. of wage bill inclu- 
sive of dearness allowance, bonus, 
gratuity etc. are concerned they will have 
to be deducted. After properly ‘deter- 
mining the paying capacity of the 
industry the Tribunal will have to 


proceed to fix fair wages which would 


include the fitment, scale of wages and 
dearness allowance. While after fixing 
the above the Tribunal will have to 
determine as to from which. date retros- 
pective effect will have ta be given for 
payment of the: wages thus fixed. As 
the paying capacity will have to be re- 
determined the wage including fitment, 
scale of wages, dearness allowance period 
during which retrospective effect is to ba 
given will have to- be determined afresh, 

(Para 313 
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_ Anno: AIR Manual (8rd Edn.), I D. 
Act, Sch. 2, Item 2, N. 1; AIR Manuel 
(3rd Edn.), Minimum Wages - Act, S. 3, 
N. 1 and S. 4, N, å. 
Cases Referred: Chronological Pares 
AIR 1972 SC .343: (1972) 1 SCR 790: 
1972 Lab IC 200 22 
AIR 1972 SC 2332: (1972) 3 SCR 567: 
1972 Lab IC 1012 15, 
AIR 1972 SC 2273 « (1973) 1 SCR QT: 
1972 Lab IC 1412 45 
AIR 1967 SC 1175: (1967) 2 SCR 463 26 
AIR 1966 SC 497; (1966) 1 SCR 382 


18, 26 
(1964) 2 Lab LJ 128 (SC) `. 13 
(1964) 2 Lab LJ 131 (SC) 14 


AIR 1964 SC 689: (1964) 5- SCR 362.: 14 
AIR 1964 SC 728: (1964) :5 SCR 344 . 14 
AIR 1963 SC 1327: 1963 Supp (2). SCR 


16 12, M. 


AIR 1963 SC 1332: (1964) 1 SCR 234 4 
AIR 1962 SC 12: (1962) 1 SCR 946 I7 


(1962) 1 Lab LJ 302 (SC) 12 
AIR 1958 SC 578:1959 SCR 12 11, 17 
AIR 1957 SC 78: 1956 SCR 772 . 36 


Mr. P. N. Phadke, Sr. Advocate (M/s, 
A. G. Menezes, J. N. Sinha and K. J. 
John, Advocates with him), for Appel 
lants in C. A. Nos. 2418-2419 of 1972. 


Mr. M.. G Bhandare, Sr. Advocate (Mis, 
V. P. Sathe and Mrs. S. Bhandari, Adva- 
cates with him), (for No. 2) and Mr. P. 
C. Bhartari, Advocate (for No.: 8) for 
Respondents, : 


C. A. No. 2418 of 1972 a Bose: ex 

parte against RR. 1, 3, 4, 7, 9 and 11, 
' C. A. No. 2419 of 1972 set down ex 
parte against RR. 1, 3, 4, 6 and 12. 
M/s. Shankar Anand and A. G. Ratna- 
parkhi, Advocates for Appellant in C. A, 
No. 2643 of 1972; M/s. V. P. Sathe ard 
Mrs. S. Bhandari, Advocates, for Res- 
pondent No. 2 in C. A. No. 2643 of 1972, 

Appeal set down ex parte against Res- 
pondent No. 1. 

P. S. KAILASAM, J.:— These threa 
appeals are filed by the Shivraj Fine 
- Arts Litho Works, Vasant Fine Aris 
Litho. Works and Shakti Offset Works ty 
special leave. granted by this Court 
against the decision of the Nagpur High 
Court. The history of the. industrial 
dispute may be’shortly stated. 

2. The dispute relates to the Litho 
Industry in the Vidarbha region. An 
award known as the Puranik Award was 
made on October 26, 1956. The award 
fixed Rs. 35/- as the minimum wage but 
did not attach any scale of pay to the 
basic pay of Rs. 35/~ for the unskilled 
employees, By a notice dated January 
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. against their ‘employers, 
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22, 1958 the employees of the Litho 
Industry gave notice of change and as a 
result the Puranik award stood termi- 
nated as from July 22, 1958. The emplo- 
yees of Shivraj, Shakti and Raj gave 
notice of change dated September 2, 
1960 making certain demands against 
their respective employers. On March 
13, 1961 the empolyees of the said three 
Units filed three references under Sec- 
tion 38-A of the C. P. and Berar Indus- 
trial Disputes Settlement Act, 1947 be- 
fore the State Industrial Court, which 
were numbered as references 9, 10 and 
11 of 1961. When the three references 
were pending employees of other indus- 
trial concerns ‘made certain demands 
Pending the 
decision in references 9, 10 and 11 of 
1961 an agreement was entered into on 
February 21, 1964 between: the employers 
and the employees of various concerns 
requesting the State Government to 
exercise its power under Section 39 of 
the Act and to refer to the arbitration 
of the State Industrial Court the dis- 
putes mentioned in that agreement. On 
January 7, 1965: the State Government 
issued its notification making a reference 
to the State Industrial Court under Sec- 
tion 39 of.the Act. By the notification 
the Government ‘referred the disputes in 
respect of the demands of the employees 
set out in Schedule II of the notification 
made against the. 10 employers specifi- 
cally mentioned in Schedule I to the 
notification, being the employers in the 
Litho Press Industry in the Vidarbha 
region. The demands that are set out 
in Schedule IE are 15 in number but as 
we are concerned only with demands 3, 
4, 5, 6 and 7 we will leave the rest out 
of consideration. Demand: No.. 3 relates 
to the disputes to living. wage and De- 
mand No. 4 for. scales. of wages. for each 
category. and occupation. Demand 
No. 5 if for fitment of the employees 
already in service at the date of the 
demand, . Demand No. 6 is that the re- 
vised. scales of wages should be given 
with retrospective effect from 1958 and 
Demand No. 7 is for dearness ‘allowance 
with retrospective effect: from 1959 and 
that the dearness allowance should be 
linked with the index number at the rate 
of 2 paise per point with 1955 as 100. 
The State Government by its notification 
dated Dec. 31, 1964 fixed Rs. 70/- per 
imonth as the minimum wage under the 
Minimum Wages Act.’ The notification 
divided the employees into several 
classes, It did not attach any scale af 
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pay to the minimum wages fixed but 
provided that at an interval of every six 
months the State Government may issue 
a notification fixing certain amounts pay- 
able in addition to the minimum wages 
as special allowance, 


3. The Industrial Court made its 
award on May 10, 1968 The award 
divided the employers into two . classes 
being Classes A and B on the basis of 
the financial capacity of the employers 
to pay. The award fixed rates and 
scales of wages for_ the employees of the 
three employers. in Class A being Shiv- 
raj, Shakti and Vasant Litho Works,. The 
award did not fix any rates and scales 
of wages in respect of other units of 
the industry the:.reason, being that they 
did not have adequate financial capacity. 
In the case of .Class A the award also 
fixed the employees of various duration 
of service by way of fitment into the 
scales of wages awarded in the award, 
It also fixed the date from.which the 
new rates and scales of wages are to 
be deemed to have commenced, 


4. ` Against the’ award six writ peti- 
tions were filed before the High Court, 
three by'-the appellants in this Court, 
Shivraj- Fine Arts’ Litho Works, Vasant 
Fine Arts Litho ‘Works and Shakti Offset 
Works. Another - three writ petitions 
were filed by the employees, they being 
Special Civil Application Nos. 210 of 
1969, 733 of 1969 and 734. of 1969. There 
are no appeals filed in this Court by 
the employees, 


. 5. The High Court agreed with the 
view of the Industrial. Court and held 
that the award classifying the employers 
into two classes A and B on the basis of 
their. paying capacity determining the 
rates and scales of wages and the dear- 
ness allowance regarding’ ‘A’ employers 
is valid. .The High Court set aside the 
award on Demands 3, 4, 5, 6 and 7 and 
directed the Industrial .Court to recon- 
sider the above 5 demands and to make 
a fresh award in: accordance with : the 
law and principles laid down by the 
High Court: In so directing the High 
Court held that fixation of an industrial 
minimum wage the factor ‘of employer’s 
capacity to pay is irrelevant and the 
industry or the employer must pay ‘it or 
perish, According to the High. Court 
the industrial minimum wage should be 
fixed on a consideration of different in= 
gredients which it seeks to provide for 
Be. contents of the basket. It was pos- 
sible that the industrial minimum wage 
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not deductible. 


A. L R. 


can be higher in'`some` cases than the 
current statutory- minimum wage and 
when the -industrial minimum. wage 
happens to be higher than the statutory 
wage it will be industrial minimum wage 
which has to be paid because when it 
is fixed by an industrial award it be~ 
comes enforceable at law. The High 
Court further held that the provisions 
of minimum wages show that there is 
nothing in it to prevent payment of 
anything more than the minimum wage 
fixed under it. The appellants in these 
appeals seriously challenge the direction 
of the High Court. ta the Industrial 
Court to fix an industrial minimum wage 
regardless of the paying capacity of the 
industry or the employer, Their con- 
tention is that there is no- warrant for 
such | a conclusion, | 


6. ‘The High Conrt went info the 
question as to how-the capacity of an 
industry to pay a fair wage has to be 
determined, For determining the sur- 
plus for paying capacity the High Court 
held that a sort of loss and profit 
account will have to be prepared having 
a credit and debit side. On the credit 
side will appear all the gross taking of 
the unit of the industry. Gross taking 
will include gross realisation by the 
sale of the goods or’ services, the in- 
come, if any. earned: by way of rents, 
interest or dividends or investments and 
the income of all other nature. Dealing 
with the items of expenses that can be 
legitimately deducted - from the gross 
income the High Court held that all 
the expenses incurred-by the employer 
in connection with the working of the 
industry will have to be. deducted, It 
accepted the plea on behalf of the em- 
ployers that- the cost of raw material 
which, are necessary for production and 
expenses in connection with the working 
of the industry and sale of the finished 
products will have to be deducted, but 
not any other wage_paid apart from the 
minimum wage payable. The court 
held that appropriate amount for depre- 
ciation is deductible and interest on capi- 
tal will also have ta be deducted. It 
also held that a fair amount of remune~ 
ration payable to the partners can also 
be deducted, Regarding the bonus the 
High Court held that- annual incidence 
of ‘only the minimum bonus ‘can be de- 
ducted, and any excess bonus paid is 
Tt disallowed the claims 
of the amounts that were paid as ine 
come-tax or other taxes in ascertaining 
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the paying capacity of the industry or 
the employer, i 


7. Regarding dearness allowance the 
High Court held that the, industrial 
minimum wage has got to be paid cn 
the basis of pay or perish and the 
nationalisation must be 100 per cent JẸ 
the rise in prices, Regarding the clain 
for giving effect to the enhanced rat2s 
of wage, scale of wages and dearness 
allowance from the date of the order of 


reference ie, from 7th January, 1965 the - 


court held that the provisions of. the 
award should take effect from January 7, 
1965 being the date of the order of 
reference, While fixing January 7, 1965 
as the date of operation it gave a dis- 
cretion to the Industrial Court for valid 
and lawful reasons to fix a later date in 
respect of all or any of the employer- 
units. In the result the High Court 
found that the award in respect of ce- 
mands 3, 4, 6 and 7 was not in accord- 
ance with law and had to be set aside 
as the award did not ascertain the raves 
-and scales of wages and dearness allow~ 
ance on the basis of an industrial mini- 
mum wage and that the industrial 
minimum wage should be ascertaired 
without any reference to the capacity 


of the industry or the employer to pay, ° 


The court also found that the correzt- 
ness and truthfulness of the accounts end 
the balance sheets of some of the empio- 
yers units has not been properly appre- 
ciated, investigated into and taken into 
account. The financial capacity to pay 
has: not been properly evaluated. The 
financial capacity to pay has not been 
.taken into consideration for the purposes 
of awarding a fair wage with correspond= 
ing dearness allowance. Finally ~he 
question of giving retrospective effect 
and fixing the date from which he 
wage has not been properly considered, 
As Demand No. 5 is also an integral 
part of the award the Court also quash- 
ed the award on that Demand. . 


8 The appellants in these appeals 
challenge the correctness of the order of 
the High Court remanding the award for 
fresh disposal according to the directions 
given in thé judgment, First and fore- 
most the appellants questioned the 
correctness of the order of the Industrial 
Court as confirmed by the High Court 
classifying the employers into two cete- 
gories Classes A and B and directing that 
the employer 
should pay enhanced wages, dearress 
allowances ete, Secondly it was submit- 
ted that the High Court misdirected 


belonging to Class A. 


itself in holding that the Industrial Court 
ought to have fixed an industrial mini- 
mum wage and that such wage should 
have been fixed without taking into ac- 
count the paying capacity of the industry 
or the employer, Thirdly, it was con- 
tended that the court erred in holding 
that in determining the paying capacity 
certain items such as minimum wage 
and the minimum bonus can alone be 
deducted. The disallowance of the in« 
come-tax and other taxes were paid was 
alsa questioned, The method of fixation 
of the dearness allowance as well as 
the direction to give retrospective effect 
to the payment of wages, dearness 
allowance ete., from the date of the 
order of reference was challenged as 
imposing an intolerable burden on the 
industry, We will now proceed ta deal 
with each of the above contentions, 


_ 9 Mr.. Phadke, the learned counsel 
for the appellants, submitted that the. 
classification of the employers into two 
categories A and B depending upon the 
profits is not justified in law. He sub- 
mitted that the rule is that the wages, 
dearness allowance, scales. of pay etc, 
should be fixed on the basis of region- 
cum-industry; the wages normally being 
the same in all industries in the region. 
The Tribunal in its award found that the 
Industrial Court is entitled to fix a wage 
for every unit in -accordance with its 
capacity ta pay. This view was affirmed 
by the High. Court. But the submission 
of the learned counsel is that this view 
is- unsustainable in law. - 


__ 10. Before the High Court apart from 
the proposition of law enunciated that 
the classification should be fixed on the 
basis of region-cum-industry, it was sub- 
mitted that as on the facts of the pre- 
sent case no such classification was 
contemplated in the agreement between 
the parties or in the reference by the 
Government, the Tribunal ought not to 
have classified the industry in two cate~ 
gories. Reliance was placed on the 
wording of the agreement requesting the 
Government to make an industrywise 
reference to the entire region and the 
reference necessarily being in accord- 
ance with the agreement it was submitted 
would not justify any such classification. 
This argument was rejected by the High 
Court on the ground that the Industrial 
Court had inherent jurisdiction to classify 
the employers into several categories, 
Reference was made by the appellants 


to the demands and it was submitted 
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that the power to classify was restricted 
only in. respect of employees and not 
as regards employers. This plea -was 
rightly rejected by the High Court «as 
no such express reference is. necessary 
in view of the. power of the Industrial 
Court. The third contention of . the 
appellants before the High: Court was 
that the pleadings did not refer to. the 
classification. of the employers, .It was 


rightly held by the High Court that the 


absence of any reference to the classifi-« 
cation of the employers in the pleadings 
would not - affect. the power of the In« 
dustrial Court. The other contention put 
forward before the High Court basing on 
the construction of Section 22 of the In- 
dustrial. Disputes Act .and..Rule 288 : of 
the C.. P. and Berar: Industrial Disputes 
Settlement Rules, 1949, that the increase 
or decrease of wages should be in. an 
industry as a whole and not differing 
from one industry to another is, also 
-without any basis. ` i 


-11. This. Court has clearly ‘aid dows 
in a series of decisions starting from the 
case’ of Express Newspaper (P) Ltd. v. 
The Union of India, 1959 SCR 12: (AIR 
1958. SC 578) that it is permissible. to 
divide the industry. into appropriate 
classes and then deal with the capacity 
of the industry to pay classwise. - At 
p. 90 of the Reports (1959 SCR) : (at 
p. 604 of AIR), this Court in laying down 
the principles in determining the capa- 
city of an industry observed: “The rele- 
vant criterion should be the capacity of 
- a particular industry in a specified region 
and as far as possible the same wages 
should -be prescribed for all units of that 
industry in that region.” But the Court 
qualified the rule by ‘stating: “It is 
clear therefore that the capacity of an 
industry to pay should be gauged on an 
industry-cum-region besis after taking a 
fair cross-section of that industry. In a 
given case it may be ever permissible to 
divide the industry ‘into appropriate 
classes and ‘then deal with the capacity 
pf the industry to pay classwise.” 


12. In Williamsons (India) Private 
Ltd. v. The Workmen, (1962).1 Lab LJ 
302 (SC), this. Court held that the extent 
of the ‘business. carried on by the con- 
cerns, the capital invested by them, the 
profits made by them, the nature of the 
business carried. on. - by - them, their 
standing,. the strength of their labour 
force, the dividends declared by-them and 
the prospects about the future of their 
business and other relevant factors have 

to be borne in mind for the -purpose of 


ALR 
comparison. Approving the view ex- 
pressed in the above decision in French 
Motor Car Co. Ltd. v. Workmen, 1963 
Supp (2) SCR 16:(AIR 1963 SC 1327) 
this Court. observed at p. 20 (of SCR)s 
(at p. 1829 of AIR), that comparison 
should. be made in the. same line of 
business and a small concern cannot ba 
compared even in the same line of busi- 
ness ‘with a large concern, When there 
is’ a large disparity in the two concerns 
in the same business, it would not be 
Safe to fix the same wage structure as 
in the large concern without any other 
considération. 


13. In- Cinema Theatres v. Their 
Workmen, (1964) 2 Lab LJ 128 (SC), this 
Court approved the classification of the 
Tribunal of the Cinemas into two classes 
based. on gross revenue. The Court 
observed that the gross revenue taken 
by the Tribunal as the basis for classi- 
fication appears’ to ‘be a satisfactory 
criterion. : aoe 


14. In Workmen of Balmer Lawrie 
and Co. v, Balmer Lawrie and Co., (1964) 
5 SCR 344: (AIR 1964 SC 728) at p. 353 
(of SCR): (at p. 732 of AIR), this Court 
held that in determining the -question 
whether one concern is comparable with 
another in the matter -of fixing wages 
the total capital invested by the con- 
cern, the extent of its ‘business, the 
order of the profits made by the concern, 
the dividends paid, the number of em- 
ployees - employed in the concern, the 
standing ‘in the “industry to. which it 
belongs and other: matters have to be ` 
examined. In Greaves Cotton and. Co. 
Ltd. v. Their Workmen, (1964) 5 SCR 
362: (AIR 1964 SC 689) after referring 
to the decision in French Motor Car Co, 
Ltd. v, Workmen (AIR 1963 SC 1327) 
(supra) this Court held that the principla 
is that in. applying the industry-cum- 
region formula for. fixing wage scales 
the Tribunal should lay stress on the 
industry part of the formula if there 
were a large number of concerns in the 
same region carrying’ on the same in- 
dustry, but where the number of indus- 
tries of the same kind in a particular re~ 
gion was small, it was the region part 
of the formula which assumed import- 
ance. In the former case in order that 
production cost may not be unequal and 
there may be equal competition, wages 
should generally be fixed on the basis of 
the comparable industries, namely’ indus- 
tries of. the same kind. 

15. In Unichem Laboratories Ltd. v, 
The Workmen, (1972) 3- SCR 567 ; (AIR 
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1972 SC 2332) this Court after referrirg 
to the cases cited above held that in tke 
fixation of wages and dearness allowance 
the legal position is well established that 
it has to be done on industry-cum-regicn 
basis having due regard to the financial 
capacity of the unit under consideration, 
The same view was reiterated in The 
Silk and Art Silk Mill’s Association Ltd, 
v. Mill~Mazdoor Sabha, (1973) 1 SCR 2773 
(ATR 1972 SC:2273) at page 288 (of SCR): 
dat p. 2279 of AIR) where the Court r2- 
emphasised the principles laid down in 
the earlier cases. -There is- thus ample 
authority in support of the view -taken by 
the Tribunal and the High Court that 
the employer can be classified according 
to his paying Capacity, i 


16. The second PE of -the 
Tearned counsél for the appellants is that 
the High Court was in error in holding 
that the Tribunal ought ta have fixed an 
industrial minimum without any refer- 
ence to the paying capacity of the em- 
ployer. According to. the High Court 
éven when a statutory minimum’ wages 
are payable an industrial minimum wages 
has-to be ascertained to find out which 
is high because it is the higher of ‘the 
_two which has to be paid. The High 
Court also held that the industrial mini- 
mum wage will have to be’ fixed wizh- 
out reference to the paying capacity of 
the industry. _. 


17. The agreement dated July 30, 1968 
entered into between the parties which 
led to the reference by the Governm=2nt 
states that both the parties also request- 
ed the Government to expedite fixation 
of minimum wages in the Litho Indusiry, 
in the Vidarbha region if, necessary. by. 
appointing a sub-committee for this par» 
pose. In pursuance of the. agreem=nt 
the notification was issued by the Gov- 
ernment on January 7, 1965, Schedule IT 
Lists the demands-of the employees. he 
demands with which we are concerned 


in this appeal have already been reter-. 


red .to.. The demand is that the emplo- 
yees should be paid a living wage. Jn 
pursuance of the agreement the Govern- 
ment fixed a minimum wage on Decem- 
ber 30, 1964 under the Minimum Wages 
Act, Act 11 of 1948 and again revised if 
pending the appeal before this Court on 
May 7, 1976. It was conceded ‘before 
the Tribunal by the employees that- thera 
was no justification for demanding a 
living wage but that the units had the 
capacity to pay fair wages. .On the basis 
of stand-taken by the employees, the 
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Tribunal proceeded to fix a fair wage 
taking into account the paying capacity 
of the industry. The dispute therefore 
related to fixation of a fair wage and 
not a minimum wage, In fact the em- 
ployees requested the Government to fix 
a minimum wage which was accordingly 
fixed. ‘The High Court relied mainly on 
two décisions’ of this Court in Express 
Newspaper “(P.) Ltd, v, The Union of 
India (AIR 1958 SC 578) (supra) and 
U. Unichoyi v. The State of Kerala, (1962) 
1 SCR 946 : (AIR 1962 SC 12) for 
coming -tò “the conclusion that the 
Tribunal is bound to fix an in- 
dustrial minimum ‘wage. In the former 
case this Court stated that broadly 
speaking the wages have been classified 
into: three categories, the living wage, 
the fair wage and the minimum wage, 
After elaborately setting out the concept 
of living wage at p. 79 (of 1959 SCR) : 
(at p. -600 of 1958 AIR), the concept of 
minimum wage at p. 82 (of SCR) : {at 
p. 601 ‘of AIR) and the concept of fair 
wage at p. 84 of the Reports (of 1959 
SCR) : (atp. 662 of 1958 AIR), this Court 
observéd ‘that -fair wage is a mean be+ 
tween living ‘wage and minimum ‘wage 
and even the minimum wage contem~ 
plated above is’ something more than the 
bare minimum of the subsistence wage 
which would be sufficient to cover the 
bare physical needs of ‘the workers 
and his family a wage which would 
provide also for the preservation of 
the efficiency of the worker and for 
some measure of ‘education, medical 
requirements -and amenities, The Court 
further observed that it must be re- 
membered that whereas the bare mini- 
mum or subsistence wage would have to 
be fixed’ irrespective of the capacity of 
the industry to pay, a minimum wage 
thus contemplated postulates the capas 
city of the industry to pay and no fixa- 
tion of wages which ignores this essen- 
tial factor of the capacity of the industry 
to pay could ever be- supported. This 
view is explained in Ú. Unichoyi v, The 
State of Kerala (supra), The Court in 
rejecting the contention on behalf of the 
employers that the minimum wage pre~ 
scribed under the Minimum Wages Act 
can only be fixed taking into account the 
capacity of the industry ta pay held that 
it had no hesitation în rejecting the 
argument that ‘because the Act prescribed 
the minimum wage rates fit is necessary. 
that the capacity - of. the employer to 
bear the burden of the ‘wage | structure 


must be considered, “It is how not inj 
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dispute that so far as: minimum wage is 
concerned it is to be fixed without any. 
reference to the paying ets: of the 
industry. 


. 18. The Minimum Wages Act, Act 1! 
of 1948, secures the payment of the mini- 
mum wages, This. Act was enacted with 
a view to provide for: fixing. minimum 
rates of wages in certain employments, 
It provides under S, 3 that the. appros 
priate Government. shall: fix..the minix 
mum rates. of wages -according ` ‘to, the 
provision of the section, Section 4 pro“ 
vides that the minimum rates of wages 
fixed or revised by the Government in 
respect of scheduled employment under 
S. 3 may consist of basic rate of wages 
and a special allowance at a rate to be 


adjusted at such intervals and in such’ 


manner as the appropriate . Government 
may direct to accord as nearly as praca 
ticable with the variation in the most 
of living index, Section 5-provides the 
procedure for. fixing and revising mini- 
mum wages, Section 3. (2-A) provides 
that when an. industrial dispute _ re-+ 
lating to the rates of wages ‘payable to 
any of the employees employed in a 
scheduled employment. is: pending before 
a` Tribunal. or National Tribunal. under 
the Industrial Disputes Act, 1947 or be- 
fore any like authority under any. other 
law for the time being in force, or an 
award made by any Tribunal, National 
Tribunal or such authority in operation 
and a notification fixing or revising the 
minimum rates of wages is issued during 
the pendency of such proceeding or the 
operation of the award, then, notwith- 
-` standing anything contained in the. Act; 
the minimum rates of wages so fixed or 
so revised shall not apply to those em- 
ployees during the period- in which the 
proceeding is pending and the award 
is made, It is therefore clear that when 
a dispute is pending before any Tribunal 
regarding the minimum wage, the award 
will bind and to that extent the provi- 
sions of the Act will not be applicable 
but in other cases the Government fs 
entitled under the Minimum Wages Act to 
fix a minimum wage, 
scribes the ` procedure under which the 
minimum wage is to be fixed and rex 
vised, Provision is made for appoints 
ment of committees and consultation. of 


the persons concerned before the minis . 


mum wage is fixed, The procedure is 
that in the absence- of a dispute pending 
before the Tribunal regarding the fixa- 
tion of minimum wages. the minimum 


avages , fixed- by. the. Government will 


Section 5 pres- 
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bind -the parties, It has been, decided in 
Ahmedabad Mill Owners’ Association V. 
The Textile Labour Association, (1966) t 
SCR 382 : (AIR 1966 SC 497).that in an 
industrial dispute a basic minimum wage 
can be fixed when the ‘statute. has not 
fixed the minimum wage, Section 3 (2-A) 
of the Minimum Wages Act does con+ 
template fixation of minimum wages by 
the Tribunal, In fixing such a minimum 
wage the Tribunal may take into account 
all the facts and fix a minimum wage 
which to be higher than the’ minimum 
wage contemplated under the Minimum 
Wages Act. We have already found that 
the Industrial Tribunal was not ‘called 
upon to fix a minimum. wage for both 
the employer as well as the employees 
proceeded on the basis that the Tribunal 
was fixing a fair wage. In fact the em~ 
ployees requested the Government to 
fix a minimum wage which. ‘was accord~ 
ingly done. In this view no further re~ 
ference need be made to S. 3 (2A) of 
the Minimum Wages Act. The Tribunal 
proceeded on the basis that it was called 
upon to, fix a fair wage, , In the circum- 
stances, we do not find any support in 
law- ‘for the view taken by. the High Court 
that it was incumbent on the Tribunal to 
fix an. industrial wage apart from the 
minimum wage without taking into ac- 
count the paying capacity of the. industry, 


19, The Tribunal was not called upon 
fo fix the minimum wage. The demand 
by the employees ‘was for a living wage 
and after observing: that living wage can- 
not be secured the Tribunal proceeded 
to determine the fair wage. In the cir- 
cumstances, there is no substance in the 
plea of the respondent that the Tribunal 
was only: fixing a minimum wage. The 
plea of the respondents that the cases 
under Appeal fall under S, 3 (2-A) in that 
the dispute as to fixation of minimum 
wage was pending before the Tribunal 
and it was a continuation of the pro- 
ceedings in references 9, 10 and 11' cannot 
be accepted, for the three references 
in question got merged in the reference 


-by the Government under S. 39 which 
- Included not only demands which were 


not included in the original reference but 
also disputes relating to other industries, 
The reference as it has been pointed out 
earlier did not relate to the fixation of 
minimum wages. as shown éither in the 
agreement or inthe order of referenca 
by. the’ ‘Government, — 


20. . At this. stage- it will. be proper: to $ 
` deal with : tha plea. of- the-'respondents `` 
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that the Tribunal was in error in stating 
that so far.as the industries classified as 
B are concerned, the employees are not 
entitled to any relief by way of fair waga 
fixation, fitment or dearness allowance as 
the concerns did not have the financial 
capacity, In view of our findi thas 
what the Tribunal was called upon te 
fix was a fair wage and not a minimum 
wage, the financial capacity of the con- 
cerns classified under B is relevant and 
the finding of the Tribunal that their 
finances would not justify any provision 
for fair wages has ta be accepted. Fur- 
ther it will be seen that the employees 
of the concerns classified under B hav2 
not preferred any appeal and the ques- 
tion cannot: be gone into in these appeals, 


21. The fixation of rate of wages 
which includes within its compass th 
fixation of scales of wages and fitment 
of workmen into wage scales will alsə 
depend upon the paying capacity of tha 
industry. The Tribunal dealing with 
Demand No. 5 in its award accepted ‘tha 
suggestion that the Court may grant 
some increments in proportion to ths 
years of service put by an employee, Ht 
provided two increments for persons wh 
have put in 2 to'5 years of service, threa 
increments for persons who put in ser~ 
vice of 5 to 10 years, four increments for 
persons who have put in ‘service of 1) 
to 15 years and five increments wh) 
have put in service over 15 years, Ths 
Tribunal also directed that (there shall 
be a fitment and the employee should ba 
fitted into the scale of pay by placinz 
him at the stage in the scale equal t3 


next above his basic pay, The award 


regarding the fitment and increment was 
accepted by the High Court but in tha 
order of remand the High Court direct- 
ed a general revision as it was not satis- 
fied with the manner in which the finan- 
cial capacity of the concerns was deters 
mined, i 

22. This leaves us with the question. 
as to how the financial capacity of th2 
concerns is to be determined, After fix- 
ing of the financial capacity the fair 
wage which would include fitment, wag2 
scales, dearness allowance payable has to 


be determined, The question as to the - 


period during which: retrospective effect 
has to be given for payment of fair wages 
has to be considered, 

23. 
the living wage and the minimum wage, 


Wages must be fair, that is to.say suffix © 
Jeiently: high to, provide a standard family © 
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_ fair wage will grow with the growth 


the industry such as buying of the raw 


_ counsel , for the ‘respondents that’. the 
A fair. wage is a mean “Between 
_ account. 


„lants that, net: profit „alone should be: the) - 
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` with food, shelter, clothing, medical car 
















and education of children appropriate to 
the workmen but not at a rate exceed- 
ing its wage earning capacity in the class 
of establishment to which he belongs. A 
fair wage is thus related to the earning 
capacity and workload, While the lower 
limit of wage structure is the minimum 
‘wage any increase over that will depend 
upon the capacity of the industry to pay. 
The factors which determine the capa- 
city to pay will be the productivity of 
the labour, the prevailing rates of wages 
in the same or similar industries in the 
same or neighbouring localities, the pre- 
sent economic position of the industry, 
its prospects in the near future etc. The 


and development of the national economy 
and the progress made by the industry 
must approximate to the capacity of. the 
industry to pay, As stated ‘by the 
National Commission on Labour a policy 
dealing with this chronic problems can- 
not be simply economic as it is to reckon 
with relative multi-dimensional, social 
phenomena in which the workers and 
the management, the consumer and the 
society at large and in consequence the 
State are all vitally interested. The 
claims of the employees for a fair and 
higher wage depends not only on the 
financial capacity of the employer but 
also on the interest of the consumer and 
the State, the employer’s desire for a 
reasonable profit, the rise in price which 
may affect the consumer and the national 
economy which may have an adverse 
effect on the labour itself, 


24. In order to determine the fai 
wage including the scale of pay, the 
price rise, the dearness allowance etc., 
the financial capacity of the concern has 
ta be determined, A close scrutiny of 
the concern’s working has to be made. 
The profit and loss account, the prospects 
of the company improving itself in 
future and all other relevant matters 
will have to. be taken into account. The 
expenses properly incurred for working 


materials, expenses Incurred in running|- 
the factory, office and other transport ex- 
penses, the expenses incurred in market- 
ing and other such allowable expendi- 
ture has to be. deducted, : We are unable 
to accept the contention of the learned 


gross, profits alone have to be taken ‘into 
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basis of determining the financial capa- ` 


city. The determination of gross profit 
vary according to the basis- of account< 
ing adopted. In Gramophone Company 
Ltd. v. Its Workmen, (1964) 2 Lab LJ 131 
(SC), this Court held that “when an in- 
dustrial tribunal is considering the ques~ 
tion of wage structure and gratuity 
which, in our opinion, stands more or 
less on the same footing as wage-struc~ 
ture, it has to look at the profits made 
without considering provision for taxa- 


tion in the shape of income-tax and for’ 


‘reserves. The provision for income-tax and 

for reserves must, in our opinion, take se~ 
cond place as compared to provision for 
wage-structure and gratuity, which stands 
on the same footing as provident fund 
which is also a retiral benefit. Payment 
towards provident fund and gratuity is 
expense to be met by an employer like 
any other expenses including wages and 
if the financial position: shows that the 
burden of payment of gratuity and pro- 
vident fund can be met without undue 
strain on the financial position of the em~ 
ployer, that burden must be borne by 
the employer. While on the one hand 
casting of this burden reduces the margin 
of profits on the other hand it will re- 
sult in the reduction of taxation in the 
shape of income-tax”. This Court afirm- 
ed the view taken in the above case in 
Indian Link Chain Manufacturers Ltd. v. 
Their Workmen, (1972) I SCR 790: (AIR 
1972 SC 343). The law was stated in 
Unichem Laboratories Ltd. v. The Work- 
men (AIR 1972 SC 2332) (supra) at 
page 583 (of 1972 SCR) : (at page 2339 
of AIR) as follows :— 


“From the above decision it is clear. 


that: (1) Fixation of wage structure 
stands more or less on the same footing 
as framing of a gratuity scheme and the 
principles applicable for ascertaining the 
profits are the same, (2) provision for 
taxation and provision for reserves can- 
not take precedence over for gratuity. 
and fixation of wages; and (3) the provi< 
sion for income-tax and for reserves 
must take second place as compared ta 


provision for wage-structure and gra~. 


tuity.” 
Summing up the position the Court held 
that the above decision (Gramophone 


Company Ltd. v. Its Workmen) categori- 
cally rules out any deduction of taxa- 
tion. It also excludes: from deduction 
all provision for reserves which will take 
in depreciation reserve also. The deci- 
‘sion makes it clear that provisions ‘for 
taxation and reserve cannot take pre 
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cedence over gratuity and fixation of 
wages. The provisions for income-tax, 
reserve and depreciation are not permit- 
ted. The High Court was therefore right 
in its view that no rebate cari be allow- 
ed towards payment of income-tax, 


25. After allowing certain deductions 
the High Court held that so far as bonus 
is concerned as the minimum bonus is 
compulsorily payable it can be deduct- 
ed in determining the financial capacity 
of the employer. But the High Court 
was of the view that in the case of any 
amount which was paid as bonus in ad- 
dition to the minimum bonus fixed, such 
amount cannot be deducted. The reason 
given by the High Court is that the in- 
cidence of minimum bonus like the 
incidence. of basic wage is fixed and is 
known at the beginning of the financial 
year of the employer and is not to be 
calculated unlike in the. case of excess 
bonus after the end of that year when 
the amount of profit that is available 
surplus is determined. We are unable 
to agree with the view taken by the 
High. Court that any amount paid as 
‘bonus in addition to the minimum bonus 
cannot be deducted as expenses, The 
amount which is paid as bonus goes in 
substance to augment the wages and as 
such is liable to be deducted in deter- 
mining the paying capacity of the em- 
ployer. It seems that the High Court 
was influenced by the fact that the ad- 
ditional bonus cannot be deducted at the 
beginning of the year. We do not think 
that it will make any difference for the 


paying capacity of the concern can be 


ascertained after deducting the amount 
in the subsequent year, i 


26. The two- questions that now re- 
main for consideration are the fixation of 
dearness allowance and the date from 
which the dearness allowance and the 
wage structure as determined should be 
given effect to. The Government in fix- 
ing the minimum rate of wages under 
the Minimum Wages Act alsa makes a 
provision for special allowance to be paid 
along with the basic rate of wages. The 
special allowance is fixed by the Gov- 
ernment to accord as nearly as practic- 
able with the variation in the cost of 
living index number applicable to such 
workers. So far as provisions under the 
Minimum Wages Act relating to the 
minimum wages and special allowances 
are concerned- they are fixed without 
any reference to the paying capacity of 
the employer, but when a dearness al- 
lowance is fixed as a part of the fair wage 
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it will have to depend upon the paying 
capacity of the employer. It has beer 
theld that though the dearness allowance 
is given to compensate for the rise of 
cost of living, cent per cent neutralisa- 
tion is not given as it may tend to infla- 
tion. It -was held in Clerks ‘of Calcutte 
‘Tramways v. Calcutta Tramsways Co 
Ltd., 1956 SCR 772 : (AIR 1957 SC 78). 
“We can now take it as settled that ir 
matters of the grant of Dearness Allow- 
ance except to the very lowest class of 
manual labourers whose income is just 
sufficient to keep body and soul together. 
it is impolitic and unwise to neutralise 
the entire rise in the cost of living by 
Dearness Allowance.” In Hindustar 
- Times Ltd., New Delhi v. Their .Work- 
men, (1964) 1 SCR 234: (AIR 1963 SC 
1332) it was held that the purpose of 
Dearness Allowance was to neutralise g 


portion of the increase in the cost of. 


living. The same view was expressed in 
Kamani Metals and Alloys Ltd. v. Their 
Workmen,. (1967) 2 SCR 463.: (AIR 1967 
SC 1175). It was noted that one-hundred 
per cent neutralisation is not advisable 
as it will lead to inflation and therefore 
Dearness Allowance is often a little less 
than one-hindred'per cent neutralisation. 
In fixing the dearness allowance the 
principle that is followed in determining 
the paying capacity for fixing wage struc- 
ture, is equally applicable, In deter- 
mining the dearness allowance, increase 
in the cost of living the resulting change 
in the economic conditions and the pat- 
terns of dearness allowance prevailing in 
other concerns in the same region are 
factors to be taken into consideration. 
The increase in the cost of living since 
the time when the dearness allowance 
was last fixed is also taken into account. 
In Ahmedabad Mill Owners’ Association 
v. The Textile Labour Association (AIR 
1966 SC 497) (supra) it has been held 
that in giving effect to the demand for a 
fair wage including the payment of 
Dearness Allowance to provide for ade- 
quate neutralisation, industrial adjudica- 
tion must always take into account the 
problem of the additional burden which 
such wage-structure would impose ‘upon 
the employer and ask itself whether the 
employer can reasonably be called upon 
to bear such burden. The Tribunal has 
taken into account the paying capacity 
of the three concerns ‘which it has classi- 
fied as A and fixed the dearness allow- 
ancé payable bv them. But the High 
Court has found that the Tribunal has 


not adopted the correct principles: in 
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arriving at the paying capacity. The 
learned counsel appearing for the res- 
pondents also pointed out that even a 
cursory examination of the profit and 
loss account would show that the three’ 
companies which are classified as A had 
a larger income than was taken into ac- 
count by the Industrial Tribunal. The 
High Court is not right in its observa- 
tion that the dearness allowance should 
effect a cent per cent neutralisation asi- 
it is not in conformity with the decision 


cited above. 


27. Regarding the date from which 
retrospective effect should be given the 
High Court has observed that the refer- 


-ence was made on 7th January, 1965 and 


the award was given on 10th May, 1968, 
that is after a lapse of about three and 
a half years. Taking all the circum- 
stances into account the High Court 
directed that subject to any other con- 
sideration which may require to the 
contrary effect should ‘have been 
given to the provisions of the award 
relating to the rates and scales of 
wages and -dearness allowance as and 
from 7th January, 1965 being the 
date of the general reference. Having 


‘observed so the High Court left it open 


to the Tribunal to examine whether 
there are any other circumstances which 
would require the later date to be fixed 
in the case of all or any of the employers. 
In granting retrospective effect the Tri- 
bunal has a discretion to fix the date 
taking into account the financial posi- 
tion of the company. The delay in 
giving the award and the subsequent 
proceedings in the High Court and in 
the Supreme Court has caused a lapse 
of several years. Though the employees 
are entitled to be given the increase in 
wages from the date of reference it may 
not be practicable taking into account the 
considerable lapse of time. The emplo- 
yers may not have the capacity to pay 
the entire arrears. It may be that in 
some cases the employer may be able 
to do so if it is directed to make the pay- 
ment in instalments. These questions 
will have to be taken into account de~ 
pending upon the facts and circumstances 
of each case. 


28. To sum up we agree with the 
view taken by the Tribunal and the High 
Court that the appellants belong to A 
category and are liable to pay fair wages. 

‘29. We do not agree with the view 
taken by the High Court that the Indus- 
trial Tribunal should fix an industrial 
minimum wage without taking into acs 
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count the paying capacity of the emplo~ 
yer.. To this extent the order of the High 
Court will have to be set aside, 


‘30. Mr, Phadke, the Iearned counsel 
for the appellants submitted that as the 
employees have not preferred any ap- 
peal against the judgment of the High 
Court no order adverse to the industry 
can be passed in these appeals, As we 
have not agreed with the view of the 
High Court that an industrial minimum 
should be fixed by the Tribunal even 
though it was fixed by the Government 
under the Minimum Wages Act, the judg- 
ment of the High Court cannot be sus- 
tained. As in the absence of an “appeal 
by the employees final decision can only 
be by the Tribunal, we confirm the order 
of the High Court remanding the matter 
for a fresh disposal by the ‘Tribunal. 
But as we do not agree with some of 
the conclusions arrived at by the High 
Court we modify the order of remand, 
We -confirm the classification of the in- 
dustries into Class A and B as deter- 
‘mined by the Tribunal and the High 
Court. We also find that the appellants 
and industries belonging to Class A are 
in a position to pay fair wages. We also 
find that so far as the order of the In- 
dustrial Tribunal as confirmed by the 
High Court that industries classified as B 
are not in a position to pay anything 
more than the minimum wages under 
the Minimum Wages Act is- concerned it 
will have to be confirmed. 


31: The High -Court has found that 
the determination of the paying capacity 
of the industry has not been satisfac- 
tory. It has found that some of the at- 
counts maintained by the industry are 
suspicious and cannot be accepted. The 
Tribunal will have to examine the ac- 
count. afresh and determine the paying 
capacity. In fixing the paying capacity 
the Tribunal will have to fix the income 
as well as permit deductions and allow- 
ances properly incurred. There can be 
no dispute that expenses incurred for 
purchase of raw material, maintenance 
of the factory, expenses incurred towards 
rent, public charges, maintenance of the 
establishment and expenses incurred in 
marketing of the product should be de- 
ducted. The items mentioned above are 
not exhaustive. As to whether a parti- 
cular item of expenditure is liable to be 
deducted or not will have to be deter- 
mined on the facts of the case, This 
Court has clearly laid down that no de- 
duction: should be allowed for payment 


of income-tax or for’ allowances. made. 


-Durgi Devi v, State.of U. P, 
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for depreciation. or. for making provision 
for reserves, So far as expenses in- 
curred towards payment. of wage. bill in- 
clusive of dearness allowance, bonus, 
gratuity etc, are concerned they will 
have to be deducted. After properly de~ 
termining the paying capacity of the in- 
dustry the. Tribunal will have to proceed 
to fix fair wages which would include the 
fitment, scale. of wages and dearness al~ 
lowance, While after fixing the above 
the Tribunal will have to determine as 
fo from which date retrospective effect 
will have to be given for payment of 
the wages thus fixed. As the paying 
capacity will have to be re-determined 
the wage structure including fitment, 
scale of wages, dearness 
period during which retrospective effect 
is to be given will have to be determined 
afresh, 

' 32. We accordingly allow these ape 
peals In part and modify the order of 
remand made by the High Court to the 
extent and in the manner indicated above, 
We make no order as to costs, As there 
has been enormous delay the tribunal 
“will dispose of the case as. expeditiously. 
as possible, preferably not later than six 
months, 

Appeals partly allowed, 
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AIR, 1978 SUPREME COURT 1124 ' 
(From: Allahabad)* 
R. S, SARKARIA, N, L. UNTWALIA 
AND P, & KAILASAM, JJ, 

Smt, Durgi Devi and others ete, Ap- 
pellants v, State of Uttar Pradesh etc, 
Respondents, 

Civil Appeals Nos, 2478-2479 of 1968, 
D/- 5-4-1978, 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 39 (1) 
(e) (i) — Average annual income of 
forest — Calculation — Determination 


of period for which average is to be- 


taken — Discretionary — Compensation 
Officer to exercise discretion reasonably 
— Factors to be considered for deter- 
mination of such period — (U. P. Zamin- 


allowance, 


saated 


dari Abolition and Land Reforms Rules 


(1952), R. 34). 


Clause (i) of S, 39 (1) (e) gives a dis« 
cretion to the Compensation Officer to 


take any figure from 20 to 40 agricul- 


*(First: Appeal No, 503 of. 1955, Dis ae 
` -4863 (AT):) 


EV/EV/BTO/G/GDR 
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ing the average annual income from the 
forests, Tha words “considered reasons 
able” in sub-clause (i) enjoin a duty ox 
the Compensation Officer to exercise 
this discretion reasonably and not arbi= 
EFrarily, Rule 34 gives guidelines for de= 
termining the period for which the ave= 
rage income shall be taken under the 
aforesaid sub-clause (ij), For determin- 
ing such period, the Compensation Offi- 
‘cer has fo take into consideration seve» 
ral factors, namely, the class of the 
forest, the periodical fellings made 
therein during the 40 years preceding 
the vesting, the income received year 
after year during the 40 years preced< 
fing the vesting, the species of the trees 
în the forest and their age and class, the 
condition of tha forest, atc, (Para 14) 


Held that for fixing the number o3 
years at 35 under sub-clause (i) of Sec= 
tion 39 (1) {e} the Compensation Officer 
had not given any reason whatever. res 
lated to the criteria in R. 34 (1) Om 
‘the other hand, the High Court took due 
note of the factors in clauses (i), (i, 
{iv) and (v) of R, 34 (1), in determining 
the period at 20 years for calculating 
the average annual income, In determin« 
ing this period at 20 years, the High 
Court rightly gave due- weight fo the 
fact that its exploitation had been scien< 
tific and prudent, and it had started 
yielding income from sale of trees only, 
during 10 or 11 years preceding the date 
of vesting and even on the date of vest« 
ing its condition was good, Since ths 
first fellings were within 20 years of tha 
vesting, it was reasonable fo determina 
the period at 20, the same being — tha 
minimum fixed in the statute, 
Appeal No, 503 of 1955, D/- 9-12-1963 
(All), Affirmed, {Para 17] 


(B) U. P. Zamindari Abolition and 
-Land Reforms Act (1 of 1951), S. 39 (D 
‘(e) (À) Gi) == Computation of average an= 
nual income of forest == Duty of Com: 
pensation Officer to take into considera- 
tion annual yield of forest on the data 
of vesting also, - 


A plain reading of Cl, (e) of S. 39 (TJ 
shows that its sub-clauses (i) and (ii) d3 
not provida for two alternative methods 
of calculating tha average annual ims 
come of the forest, The conjunction "ang" 
at the end of sub-clause (ij cannot ba 
read as ‘or’, Ii conjoins the two. sub= 
clauses, and in effect, read In the com 
text. of ‘shall’ in the opening part ci 
Cl, (6), mandates the Compensation Off~ 


Durgi Devi v: Stata of U, B, - a ae 
-Eural years fer the purpose of calculate 


- arrears of rent’, 


Firsé- 
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cer to take both the factors into consi- 

deration in assessing the average annual i 
income from the forest, The reason why . 
the Legislature has made compliance : 
with the requirement of this sub-cl, (ii), 
also, obligatory, is to ensure that the -~ 
compensation assessed has a reasonable 
nexus and proportion fo the actual and 
potential value of the forest as on the 
date of vesting, Entry of the appraised 
annual yield of the forest on the date 
of vesting, into computation under 
clause (e), operates as a counterpoise 
against fortuitous inflation or deflation 
in the assessmenf, (Para 18) 

(C) U. P. Zamindari Abolition and 
Land Reforms Act (1! of 1951), S. 44 (c) 
[Average annual income of forest cal- 

culation — 15 per cent towards cost of 
management cannot be deducted. 

' There is no warrant for reading tand 
in clause (c} of S, 44 as ‘or. The Legis- 
lature has advisedly used the expres 
sion ‘cost of management? in conjunction 
with the expression ‘irrecoverable 
The former takes its 
colour from the latter in association 
with which if occurs, From the context, 
it appears that the expression ‘cost of 
Management’ is confined to the cost of 


management in the collection of rents, 


(Para 24} 
Construed consistently, with the con- 
text and scheme of S, 44, if appéars that ' 
the deduction mentioned in clause (c) 
of S, 44 was not intended to apply to 
the income from forest assessed under 
clause (e) -of S, 39 (1), The deduction 
under clause (c) of S, 44 appears to he 
confined to the rental income assessed 
under clause (a) of S, 39 (1), or the in- 
come from Khudkasht lands assessed 
under Cl, (b) of S. 39 (1} to which it 
been notionally applied by specific 
corporation in sub-clause (ifi) of cl, ‘(a 
of S 4, (Para 25) 
The High Court was, therefore, right 
in holding that 15% towards the cost of 
management could not be deducted by , 
the Compensation Officer in respect of 
the income from forest calculated under 
el, (e) of S, 39 (1), F. A, No 503 of 1955, 
Dj- 9-12-1963 (Allj, Affirmed, Para 26} 
Mr. V, S,- Desai, Sr, Advocate (M/s, 
K, J, John and Mrs, A, K, Verma, Advo- 
cates with him), for Appellants in C, A 
No, 2478/68 and Respondents in C, A. 
No, 2479/683 Mr, G, N, Dikshit, Sr, Ad- 


_ vocate (M/s, M, V. Goswami and O, P, 


Rana, Advocates with him}, for Respon- 


_ dent in C, A, No, 2478/68 and Appel- 


lants in C, A, No,. 2479/68, 
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SARKARIA, J.x— Thesa two cross= 
appeals on certificate arise out of a judg= 
ment, dated December 9, 1963, of tha 
High Court of Judicatura at Allahabad, 


2. The appellants in Civil Appeal 
2478 of 1968 are the heirs and legal re= 
presentatives of Shri R. B, Jodha Mal 
Kuthiala, who was an intermediary 
(landlord) in the State of Uttar Pradesh 
and possessed two villages, Dhalani and 
Sorna, There are huge tracts of forests 
in the area of these villages, On the 
issue of a notification under S, 4 of the 
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forms Act, 1950 (for short the Act), all 
rights and interests of the intermediary, 
including the forests in villages Dhalani 
and Sorna, vested in the State of U, P. 
with effect from tha date of a 
Le, July i; 1952. 


3. A’ draft Compensation Roll pure 
porting to be under S, 40 of the Act was 
prepared in respect of the intermediary's 
interests in the said villages and served 
upon the intermediary who thereupon, 
filed two objections against the Roll, 
The intermediary claimed Rs, 64,971/9/¥ 
more than the one shown as due to him 
in the draft Roll, to act un= 
der S 39 (1) (e) @ of the Act, the Com» 
pensation Officer held that the sale pros 
ceeds of the forests in the area of vils 
lage Sorna during 35 years immediately, 
preceding the date of vesting, aggregat= 
ed to Rs, 6,13,334/8/3 (after deducting 
Rs, 22,000 relating to the income from 
the forests in village Dhalani), He dix 
vided this figure by 35 and took tha 
resultant figure, Le, Rs, 17,524 as the 
annual income from the forests in -vil- 
lage Sorna, But as Rs, 1,775/14/6 had 
already been included in the gross ‘as 
sets, he deducted this amount and thus 
fixed the annual income from the forests 
in this village, at Rs, 15,748/1/6, From 
this. figure, he further deducted 15% for 
management cost and held that the 
intermediary was entitled to a further 
sum of Rs, 13,471/11/6 over and above 
the one shown as due to him in . tha 
draft Compensation Roll, With . these 
findings, the Compensation Officer diss 
posed of the objections of the inter- 
ee by his order, dated October 28, 
1955 


4. Against this order of the Com= 
pensation Officer, which under the <Acf 
amounts to a decree, the aggrieved inter= 
mediary preferred an appeal to tha 
High Court, The State also filed cross- 
objections, The High Court held that the 
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Compensation Officer in preparing the 
Compensation Roll had committed two 
errors, Firstly, he completely excluded 
from consideration the provisions . of 
sub-clausa (ii) of clause {e) of S, 39 (1) 
and did not either appraise the annual 
yield of the forests or take the same 
into consideration, Secondly, he did not 
giva any reason for taking tha period 
of 35 years under sub-clause (i) of Sec= 
tion 39 (1) (e) as tha measure for cal- 
culating thea annual average income 
from the forests, After appraising the 
evidence on record, the High Court held 
that it was just and proper that the 
number of years to be adopted in cal- 
culating the average annual incoma 
under sub-clause {i} of S, 39 (1) (e) 
should bs 20 years, On this basis, tha 
High Court divided the sum of Rupees 
6, i /384/8/3 that had been worked out 
by the Compensation - Officer in respect 
of the income from sales of forests in 
village Sorna, by 20, and arrived at the 
figure Rs, 30,/666/11/3, ‘The High Court 
further held on an interpretation of 
clause (e) of S, 39 (1), that the Compen= 
sation Officer was bound to appraise tha 
annual yield of the forests on the date 


of vesting under sub-clause (ii) of S, 39° 


(1) {e), and. take such yield also into 
corisideration, Relying mainly on the 
evidence of Shri D. D, Chopra {a retir- 
ed Divisional Forest Officer examined by 
the intermediary), the High Court found 
that the yield of the forests, appraised 
under Clause (ii) of S, 39 (1) (e) of the 
Act, would be Rs, 47,128, The High 
Court further appears to have added 
the figures worked out by It under sub- 
clauses (i) & (ii) of S. 39 (1) (e) and 
then divided the same by two, By this 
process, considering all tha circumstan< 
ces of the case, the High Court held 
that the fair amount to be fixed as the 
average annual income from the forests 
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in village Sorna, would be “Rs, 40,000. . 


It further held that no amount could 
be legally deducted under S, 44 from 
this figure of the annual average in- 
come, by way of management expenses 
or for any other purpose, The Compen~ 
sation Officer was directed to prepara 
finally the Compensation Roll on the 
basis of Rs. 40,000 ‘being the annual 


income from the forests, after adding to, 


it the average income from Sayar. Thus, 
the intermediary’s appeal was partly 
allowed, The cross-objections of the 
respondent-State were dismissed, 


5. After obtaining a certificate -under 
Art, 133 (1) (a). of the Constitution (as 
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it then stood), the heits of the inter- 
mediary (since deceased) aggrieved by 
the partial dismissal of their claim by 
the High Court, have preferred Ciril 
Appeal 2478 of 1968; while the State in 
the cross-appeal (C, A. 2479 of 19€8) 
assail the judgment of. the High Court 
whereby the intermediary’s claim was 
partly accepted, 

6. Both the appeals will be dispos2d 
of by a common judgment, 

7. Three questions fall to be con- 
sidered in these appeals: First, whether 
the High Court was right in taking a 
period of 20 years only under sub- 
clause (i) of S. 39 (1): (e) for the pur- 
pose of calculating the average annual 
income of the forests from village 
Sorna? Second, whether the Compensa~ 
tion Officer was required to appraise 


the annual yield of the forests on the 


date of vesting and take such yieid, 
also, into consideration: while assessing 
the average annual income from the 
forests under clause (e) of S. 39 (=)? 
Third, whether under clause (c) of S. +4, 
15% is deductible from the averege 
annual income from a forest worked 


out in accordance with clause (e) of 


S, 39 (1)? The first is a mixed question 
of law and’ fact; while the last two 
turn on an interpretation of Ss, 39 and 
44 of the Act and the: Rules framed 
thereunder, It will, therefore, be <p~ 
propriate to notice here the provisions 


material for our purpose. These provi~ - 


‘sions are extracted. hereunder: 


39. Gross assets of a mahal— (1) 
Gross assets as respects a mahal shall 
be the aggregate gross income of the 
land or estate comprised in the mahal 
and such income. shall comprise— 

{a) rents including cesses and loal 
rates payable by or on behalf of the 
tenants, under-proprietors, sub-proprie< 
tors, permanent tenure-holders. perma- 
nent lessees in Avadh, grantees at a 
favourable rate of rent of grove 
. holders— l 

(i) in cash, and 

(i) where rent is payable in “kind or 
partly in cash or partly in kind the rent 
computed in accordance with the provi- 
sions of the United Provinces Tenarcy 
Act, 1939, andi (where the said Act does 
not provide for such computation, in 
the manner’ prescribed), 

(iii) where rent is payable, but has 
not been. determined -at ex-proprietary 
rates in the case of under-proprietors 
and: ex-proprietary tenants: and at here- 
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ditary rates in all other 
grove-holders, 

Explanation. In this clause the word 
‘tenants’: includes persons ‘deemed to be 
hereditary teriants under Ss, 12, 13, 14 
and 16 but does not include any other 
tenant of sir, 

ib) the amount computed at the rates 
applicable to-ex-proprietary ‘tenants of 
similar land for land in the personal 
cultivation of or held as intermediary’s 
grove, khudkasht or sir by all the inter- 
mediaries in the estate in which here- 
ditary rights do not accrue, and, in the 
case of the sir— 

(i) in which hereditary rights accrue, 
at hereditary rates, and 

(ii) referred to in S, 17, the rent pay- 
able by the tenant therefor, 

(c) sayar, including income from hats, 
bazars, melas. vested in the State under 
clause (a) of S. 6 and fisheries which 
shall be an amount equal to one-tenth 
of the total income therefrom during 
the ten agricultural years preceding the 
date of vesting; 

“Explanation I.:— ‘Total income’ 
from sayar under this sub-clause: shall 
be calculated on the basis of entries in 
Khatauni which shall be deemed to be 
correct unless proved to the contrary 
by entries in any public document. 

Explanation II. ;— For purposes of 
this section ‘sayar’ as rėspécts an inter- 
mediary’s grove shall not include in- 
peara from the sale of wood, flowers or 

uit. 


(d) average annual income during the 
four agricultural years immediately 
preceding the date of vesting from rents 
of building sites vested in the State; 

(e) average annual income from forests, 
which shall be computed :— 

(i) on the basis of the income for a 
period of twenty to forty agricultural 
years immediately preceding the date 
of vesting; as the Compensation Officer 
May consider reasonable, and 

(ii) on the appraisement of the annual 
yield of the forest on the date of vest- 
ing; 

(£) where royalties are payable on ac- 
count of mines and minerals the average 
income on account of royalties calcula~ 
ted on the basis of the annual returns 
filed -by the intermediary for the assess- 
ment of cess or income-tax during the 
period of twelve agricultural years. pre~ 
ceding the agricultural - year in which 
the datë of vesting falls or any shorter 
period for which such returns have 
been filed; 


cases 
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(g) where royalties are not payable 
and mines are worked directly by an 
intermediary, the average annual in~ 
come from such mines calculated on 
same basis as specified in clause (f), 

(2) Where the mahal. is comprised of an 
area situate in more than’ one village, 
the provisions of sub-sec, (1) shall apply 
as if the portions situate in each village 
were a separate mahal, 


“44, Net assets of an intermediary. — 
For purposes of S. 40, the net assets of 
an intermediary in respect of a mahal 
shall be computed ‘oy deducting from 
his gross assets the following, namely— 


_ (a) any sum which was payable by 
him in the previous agricultural year 
to the State Government or superior 
landholder on account of land revenue 
or rent and cesses or local rates in res- 
pect of his share or interest in the 
mahal; 


(b) an: amount on “account of agricul- 
tural Income-tax, if any, paid or to be 
paid for the previous agricultural year 
by the intermediary in respect of the 
share or interest in the mahal calculated 
in the manner prescribed; 


(ey cost of management and irreco~ 
verable arrears of rent equal to fifteen 
per centum of the gross assets; 


(ad) where the intermediary holds any 
land in his personal cultivation or as 


khudkasht, intermediary’s grove or sir- 


(other than sir in which hereditary 


rights accrue), an amount computed at. 


ex-proprietary rates, less the deduc- 
tions (i) to (iii) hereinafter mentioned, 
for such portions only of the land in his 
personal cultivation or held as khud- 
kasht, grove-land or sir as is mentioned 
‘in S. 18, ; 

(i) the agricultural income-tax, if any, 
payable therefor in the previous agri- 
cultural year in respect of the land to 
be ascertained in the prescribed manner; 

(ii) the land revenue, cesses and local 
rates payable therefor in the previous 

agricultural year to be ascertained in 
the prescribed manner, and `` ; 

(iii) fifteen per centum of such amount 
on account of „matters ; zererned, to ‘in 
clause (c)} o ov: 

_ *e} ‘the average of 
paid in respect of the. - income from 


royalties mentioned in clause (f) of Sec- 


tion 39 computed over:the period men- 


. tioned in: the said “clause and-.the:-cdst of- 
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collection: at - such rates as may be pre~ 
seribed; 


(£) ninety-five per contin of the gross 
income determined under clause (g) n 
Section 39, which shall be deemed - 
be the part of the income reserved 
him in respect of the ‘Tights contained 
in Chapter VI, 


Explanation. :— For the purposes of 
this Section land revenue which has 
been assigned, released, compounded, or 
redeemed by reason of any grant of 
confirmation made by or on behalf of 
the State or any other competent au~- 
thority in favour of ‘such intermediary 
Shall not be deemed to be a sum pay~ 
able as land revenue to the State Gow 
ernment, X 


8. The material part of Rule 34 of 
the U. P. Zamindari Abolition & Land 
Reforms Rules, 1952, framed under tha 
Act, runs as follows: 


"34. Section 39 (e). — (1) The Com= 
pensation Officer shall, for the purpose 
of determining the period for which 
average shall be taken under sub-clause 
(i) of clause (e) of Section 39 of the Act, 
call upon the intermediary to furnish 
within a period to be fixed a written 
statement showing:— 

(i) the class of forest (e.g. high forest, 
coppice with standards, scrub, ete); > 

(ii) the periodical fellings made there- 
in- during the 40 years speed pres 
ceding the date of vesting; 


Gii) the income received year after 
year during the 40 years immediately, 
preceding the date of vesting; 

(iv) the principal species of_trees in 
the forest- and their approximate aga 
and class; 

(v) the condition of the forest at tha 
date of vesting and any other particu< 
lars which may be material for deters 
mining the pened aforessid, i 

(2) icia ENEE - 


(3) After considering ‘the report of 
the officer of the forest Department and. 
hearing the intermediary and such other 
persons as he may like to be heard, 
the Compensation Officer shall make an . 


order determining the period and tha 


average annual income from the forest 
and shall record this reasons therefor.” 


- 9. .The facts’. relevant to: the first 


‘question may now be noted. According 


to the. “written statement” of the inter~ 


“mediary,.-. the:.annual -. - income : received”... 
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from the forests during the 40 years. im~ 
mediately preceding the date of vesting 
from Village Sorna, . was.as follows; 


“1942-43 — For Lump” sum sale fcr 
Rs, 25,000/.° ballies: fcr 
supply (based on informe~ 

- tion received - from our 
predecessor in title Ma 
E. C, Thatcher), ; 
1946-47 — Rehrapur Rs, 4209-8-3; 
1948-49 — Lump sum sale of cog~ 
pice with standard ur~ 
regulated fellings Rupees 
3,01,000-0-0, 
1949-50 — Lump sum sale, selection 
felling Rs, 2,47,000-0-0, 
1051-52 — Lump sum sale, coppice 
with standard regulated 
fellings Rs, 81,125-0-0, 
‘Notes— Dobri and Dhalani Estates 
were ` purchased in Jan, 1948 
`- and Rehrapur was purchased 
in 1946, Hence the figures 
. prior to these. dates are not 
available,” 


10. The Compensation Officer and 
the High Court have not accepted the 
sale for Rs, 25,000/-, because neither 
Mr, Thatcher, who was the then owner 
of the forest, had been examined, nor 
had any agreement between him ard 

. the supposed purchaser been filed, No 
accounts of the sales were furnished, 

11, The only contention of Mr, V, S. 
Desai, appearing for the appellant .(in< 
termediary), is that this item of sale m 
1942-43 was wrongly excluded, 

12. We find no merit in this conten 
tion, This is a concurrent finding of fact 
and we.see no reason to disturb &, 


There fs no dispute with regard to tke, 


remaining four items of income from 
sales in 1946-47, 1948-40, 1949-50 and 
1951-52, The total of ‘these four items 
comes to Rs. 6,35,334-8-3, It is further 
common ground that out of these items, 
Rs. 22,000/- pertain to the sale of fores=s 
in Village Dhalani, After. deducting the 
same, the -palanca comes to Rs, 6.13,334= 
8-3, 


13. The issue before the ‘Compénse= 
tion Officer was: What should be’ tke 
number of years by which this, figure 
of the total income, was to be divided 
to ascertain the average annual income 


of the forest in Village Sorna? The‘ cor~ 


tention of the' intermediary was that fcr 
this ‘purpose it ‘should be divided by the 
number of ‘sale-years:. 
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€ only. -This cor=: 
“tention was ~ rejected: —- and we. < think: 
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rightly — by the Compensation Officer. 
But he wrongly fixed this number at 35. 

14. Clause (i) of Section 39 (1) (e) 
gives a discretion to the Compensation 


_ Officer to take any figure from 20 to 40 


agricultural years for the purpose of 
calculating the averaga annual income 
from the forests, The words “considered 
reasonable” in sub-clause (i) enjoin a 
duty on the Compensation Officer to! 
exercise this discretion reasonably and 
not arbitrarily, Rule 34, extracted above, 
gives guidelines for determining the 
period for which the average income 
shall be taken under the aforesaid sub- 


. Clause {i), For determining such period, 


the Compensation Officer has to take 
into consideration several factors, 
namely, the class of the forest, the 
periodical fellings made therein during 
the 40 years preceding the vesting, the 
income received year after year during 
the 40 years preceding the vesting, the 
species’ of the trees in the forest ‘and 
their age and class, the condition. of the 
forest, etc, 


15. Mr, Dikshit contends that the 
factors enumerated in  sub-clauses (iv) 
and (v} of Rule 34 (1) furnish more im- 
portant criteria than those indicated in 
the other sub-clauses for determining 
the period for: which the average is to 
be taken, It is pointed out that the 
Uttar Pradesh Legislative Assembly 
had passed a resolution on August 8, 
1946 to abolish Zamindari or big estates 
in the State; that since this intermediary 
had purchased the forest in question in 
1948, he must be presumed to be fixed 
with the knowledge that the days of the 
Zamindari which he was purchasing, 
were numbered, With this background 
— . proceeds the argument —the inter- 
mediary must have mercilessly exploited 
the forest, leaving nothing to be acquir- 
ed under the Act, 1950, excepting stumps 
or small saplings of tender age, We are 
afraid this argument is not based on 
any evidence, whatever, Mr, Dikshit re- 
ferred to the evidence of Babu Singh 
(D.W. 4) to show that the trees left in. 
this forest at the date of vesting wera 
hardly 3” in diameter, i 


16. We have gone through the evi- 
dence of Babu Singh (D.W. 4). Far from 
supporting Mr, Dikshit’s contention, it 
knocks the bottom out of it, Babu Singh 
was a forest contractor. -Babu : Singh 
testified. that -he ‘had ‘purchased one 
coupe: of . the ‘forest in ‘village Sorna for: 


Rs, 53,000 ‘from the Forest Department. ` - 
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of the State for the year ending March 
1953, This means he purchased this 
coupe after the date of vesting. He stata 
ed that the trees purchased by him were 
of diameters varying from 4” to 12”, 
The forest had a larger number ` of 
Kokath trees and less of Sal. The very 
fact that soon after the vesting, sale of 
one coupe of the forest fetched Rupees 
53,000, shows that it had not been merci- 
lessly exploited. This fact of sale of ona 
coupe of this forest by the State soon 
after ‘the vesting, rather lends great 
strength to the finding of the High 
Court that ifs average annual income, 
estimated under clause (e) of S. 39° a 
would not be less than Rs. 40,000. By'hno 
stretch of imagination, Babu Singh’s evi- 
dence could be read as showing that the 
annual yield from the forest on the date 
of vesting, was negligible, 


17. For fixing the number of years 
at 35 under sub-clause (i) of S. 39 (4) 
(e). the. Compensation Officer had not 
given any reason whatever related to 
the criteria in Rule 34 (1). On the other 
hand, the High Court took due note of 
the factors in clauses (i), Gi, (iv) and 
(vy of Rule 34 (1); iw determining the 
period at 20 years for calculating the 
average annual income. In determining 
this period at 20 years, the High Court 
rightly gave due weight to the fact that 
its exploitation had “been scientific and 
prudent, and it had started yielding in 
come: from sale of trees only during 10 
or 11 years preceding the date of vest 
ing and even: on the date of vesting’ its 
condition was good. Since the first fell- 
ings were within 20 years of the vest- 
ihg, it was reasonable to determine the 
period at 20; the same being the mini 
mum fixed in the statute. Thus. the 
determination of such period as 20 years 
by the High Court, in the facts of the 
case, comports best with the: guidelines’ 
indicated in R, 34 (D. i 


18. The Compensation Officer, as 
mentioned: earlier, did: not appraise the’ 
annual yield: of the forest on the date! 
of vesting. A plain reading of clause (eY 
of S. 39 (1) shows that its sub-clauses: (i) 
and (ii) do not provide for two alterna- 
tive methods. of calculating the average 
annual income of the forest. The con« 
junction ‘and’ at the end’ of sub-cl, GY 
cannot be read as ‘or’, It conjoins the’ 
two sub-clauses, and in effect, read in 
the context of ‘shal? in the- opening part 
of clause* (e), mandates’ the Comipersa~ 
tion Officer to take both the factors: 
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into consideration in assessing the ave~ 
rage annual. income from the forest. The 
reason why the Legislature has made 
compliance with the requirement of this 
sub-clause (ii), also.. obligatory, appears 
to be to ensure that the compensation 
assessed has a reasonable nexus and pro- 
portion to the actual and potential value 
of the forest as on the date of vesting. 
If a forest lias been repeatedly, wholly 
and indiscriminately exploited within 
forty years or less immediately before 
the vesting, its actual and’ potential value 
as a forest on the date of the vesting 
might be far less than the one calculat- 
ed on the basis of its average annual 
income’ of the preceding 20 to 40 years 
as the case. may be. In such a case, ave- 
rage. annual- income calculated merely ` 
on the basis of the income for a period 
of 20 to 40 years preceding the vesting 
may cause fortuitous inflation in the 
assessment of compensation. Conversely, 
if a forest has been very little exploited 
in the preceding forty years and is well 
preserved and well developed on the 
date of vesting, then calculation of its 
average’ annual Income on: the basis of 
sub-clause (i) alone, without taking’ into 
. account its potential yield on the data 
of the vesting, will make the compensa- 
tion assessed’ wholly illusory. having no 
relation whatever to the value of the 
forest as at the date-of vesting. Entry: 
of the appraised: annual yield of the 
forest on. the date of vesting, into com- 
putation: under clause: (e), operates as 4 
counterpoise: against fortuitous inflation 


‘or deflation in the assessment, 


19. In. the view we take we are forti« 
fied by a decision of this Court. in. Ganga 
Devi v, State of Uttar Pradesh, where ` 
it was pointed: out that in. computing 
the average annual income under cl.. (e): 
of. S. 39 (1),. the Compensation Officer 
has: to refer to both these sub-clauses. (i), 
and (ii),. He cannot. adopt either of these. 
sub-clauses. It was also pointed’ out that 
under sub-clause (ii) the annual yield 
on: the date of vesting is to be appraised. 
by taking into consideration, inter alia; 
the number and age of the trees, the 
area’ under forest’ and the produce, The 
High Court in the instant case, while’ 
determining the yield under sub-cl. (ii) 
has relied upon the evidence of Mr. 
Chopra, a retired! Forest Officer, whe: 
took ‘all. the relevant’ factors into consi- 
deration; The High Court also. accepted: 
the. evidence of Chaudhri Babu Singh, 
Forést Contractor, which was to. the 
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effect that for the year ending March 
1953, the sale of one coupe of this 
forest by the Forest Department of the 
State, fetched Rs. 53,000. No fault there- 
fore, can be found with the High Courts 
finding that on the date of vesting, tke 
annual yield of the forest, appraised 
under sub-clause (ii) of clause (e) wes 
not less than Rs, 47,128, ie 

20. ‘The figure worked out ‘by tke 
High Court under sub-clause (i) by di- 
viding the total income of sales durirg 
the preceding 10 or 11 years, ie, Rupees 
6,13,334-8-3 by 20 was Rs, 30,666-11-3, 
The total of these figures thus worked 
out under sub-cls, (i) and (ii), comes to 
Rs, 77,794. If this figure is divided ty 
2, the average annual income under 
clause (e) would come to Rs. 38,897. 
The High Court rounded off and raised 
this figure to. Rs. 40,000. We do not 
want to disturb that approximation be- 
cause the sale of a coupe of the forest 
for the year immediately’ following the 
vesting, showed that the appraised yie‘d 
of the forest on the date. of vestirg 
could be around Rs, 50,000, 


21, The last question that remains z0 
be considered is, whether the High Court 
was right in holding that the Compensa- 
tion Officer was not competent to de- 
duct under clause (c) of S. 44, 15% from 
the estimated income of the forest, for 
Management expenses, 

22. Mr, Dikshit contends that the 
word ‘and’ in clause (c) of S. 44 shoud 
be read disconjunctively so as to com- 
vey the sense of ‘or’. If it is so constra- 
ed — proceeds the argument — 15% 
for management cost has got to ‘be de- 
ducted from the ‘gross assets” calculat- 
ed under S. 39 (1) from each -of tha 
sources indicated therein, including the 
income from forests assessed under 
clause (e) of that section. i 

23. We are unable to accept this 

` argument, l 

24. There is no warrant for readirg 
tand’ in clause (c) of S. 44 as ‘or’. The 
‘Legislature appears to have advisedly 
used the expression ‘cost of managemert’ 
in conjunction with the expression ‘irre< 
coverable arrears of rent’. The former 
takes its colour from the latter in asso- 


ciation with which it. occurs, From the > 


context, it appears that the expressicn 
‘cost of management’ is confined to the 
cost of management in the collection of 
rents, : 

' 25. ‘The scheme of S. 44 also sup- 
ports this construction, Under the sche- 
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me of S. 44, A particular deduction is 


authorised with reference to incom? 
from a particular source, A.compara~ 
tive study of Ss, 39 (1) and 44 would 
show that there is no clause in the lat- 
ter section which specifically authorises 
deduction of 15% from the income refer- 
able to clause (e) of the former, To ela- 
borate the. point. deduction under el, (d) 
of. S. 44 is relatable to income coming 
under clause (b) of S. 39, Sub-clause (iii) 
of clause (d) of S. 44 specifically im- 
ports and applies the deduction under 
the preceding clause (c), to the income 
from the land in the personal cultiva- 
tion of the intermediary. Clause (e) of 
S, 44 specifically refers to clause (i) of 
S. 39 and makes the cost of collection 
of income from royalties deductible at 
such rates as may be- prescribed. Again, 
the deduction under .clause (g) of S. 44, 
has. by specific reference been made 
applicable to the income from the ‘source 
under clause (g) of S. 39 (1). Had Mr. 
Dikshit’s argument, that clause (c) of 
S. 44 contemplates an omnibus deduc- 
tion which encompasses all the sources 
of income assessed under clauses (a) to 
(g) of S. 39 (1) been correct, there was 
no necessity to specify the quantum and , 
nature of deductions separately in cls. (e) 
and (f) of S. 44 and then relate them by 
specific reference to sources of income 
under clauses (f) and (g) of S. 39 (1). If 
clause (c) of S. 44 were applicable pro- 
prio vigore to income from Khudkasht 
land, there was no necessity to incorpo~ 
rate it by. specific reference in-cl. (d) (iii) 
of the same section. In other words, the 
deduction mentioned in clause (c) of 
S. 44 could have no application to the 
income assessed from the source under 
clause (b) of S. 39, but for the special 
provision made in sub-clause (iii) of 
clausé (d) of S. 44, Construed consistent- 
ly with the context and scheme of S. 44, 
it appears that the deduction mention~ 
ed in clause (c) of S. 44 was not intend- 
ed to apply to the income from forest 
assessed under clause (e) of S. 39 (1). 
The deduction under clause (c) of S. 44 
appears to be confined to the rental in- 
come assessed under clause (a) of Sec- 
tion 39 (1), or the income from Khud- 
kasht lands assessed under clause (b) of 
S. 39 (1) to which it has been notionally 
applied by- specific incorporation in sub- 
clause (iii) of clause (d) of S, 44. 


26. ‘The High Court was, therefore, 
right in holding that 15% towards the 
cost. of management could not be de- 
ducted by the Comperisation Officer. in 
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‘respect of: the income from forest calcux 
lated. under clause (e) of S. 39 (1) - 

27. Nor could the words ‘gross as= 
sets’ occurring at the close of cl. (c) in 
S. 44, be divorced from the context of 


rents and construed in the spacious sensa - 


în which they have been used in S. 39. 
Their meaning and scope in the context 
is confined to the income from rents. If 
these words are torn out of the context 
and interpreted in the comprehensive 
sense in which they are used in S, 39, 
this will lead to wholly > unreasonable 
oppressive and absurd results. This was 
demonstrated by the learned Judges of 
the High Court, with reference to the 
income from mines worked directly by 
an intermediary, calculated under cl, (g) 
of S. 39 (1) Clause (f) of S. 44 provides 
that 95 per centum of the gross income 
determined under clause (g) of S, 39 
would be deductible for the purpose of 
computing the net assets of the inter- 
mediary from this source. If the conten- 
tion of Mr, Dikshit, that 15% 
tion under clause (c) of S, 44 is applic~ 
able to all sources of income, including 
from the mines under clause (g) of Sec- 
tion 39 (1) is correct, then the income 
from mines directly worked by the in- 
termediary will suffer a double’ deduc- 
tion 95 g plus 15% under cls, (f) and 
(c) of S, 44, This means, instead of pay- 
ing any compensation to the intermedi- 
ary, an exaction of 10. per cent will- be 
made from him, Such could never be 
the intention of the Legislature, We 
have therefore no hesitation in repelling 
this contention of Mr, Dikshit, No other 
poing has been argued before us, 


28. In the result, both the RER 
fail and are dismissed, with no order as 
to costs, 

Appeals dismissed, 
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S, MURTAZA FAZAL ALI, JASWANT 

SINGH AND R. S. PATHAK. JJ.. 

Union of India and others, Appellants 
v, IDurgadass and others, Respondents. 

Civil Appeals Nos. 1253 and 1254 (N} 
of 1969, D/- 5-4-1978, : 


H. P. Secretariat Class I Service 
(Recruitment, Promotion and certain Con- 
ditions of Service) Rules (1962), R: 7 (iv) 


EV/EV/B783/78/MVJ Boia rs UR E aes 


deduc- 


Durgadasá (Fazal. Aly J3,j AER. 


— Selection to..the post of Superinten- _ 
dent which is a selection post — Selec- 
tions made by Departmental Promotion 
Committee. not arbitrary -—— Cases of 
petitioners fully considered and in view 
of their confidential rolls they were not 
considered fit for selection — Held that 
there was no justification for the High 
Court to interfere im writ jurisdiction 
and quash the selection, 1965 Serv LR 
278 (Delhi), Reversed. (Constitution of 
India, Art. 311). (Para 2) 

Anno: AIR Comm, Const, of India (2nd 
Edn), Arts, 310-311 N, 25A. 

FAZAL ALI, J.:— These äppes ara 
directed against the judgment of the 
Himachal Bench of the Delhi High Court 
dated the 6th December, 1968* by which 
a batch of writ petitions filed by Durga 
Dass, Dharam’ Chand, Hari Chand and 
Sansar Chand have been allowed and 
the selection made by the Government 
was quashed, 


2. Appearing in support of the ap- 
peal, Mr, V. C. Mahajan has raised a 
short point before us, He has drawn our 
attention to the chart printed at pages 
328 to 330 in order to show’ that the 
selections made by the Departmental 
Promotion Committee were not, în- any 
way, arbitrary. None of the petitioners 
before the High Court had better confi< 
dential remarks than: the persons who 
were selected, The Departmental Pro- 
motion. Committee, therefore, appears 
to have proceeded purely on the basis of 
merit and ability while selecting the 
candidates for the post of Superinten~ 
dent, which admittedly was a selection 
post, It has not been shown tous nor 
proved to our satisfaction that the cases 
of the petitioners before the High Court 
-were not considered, In fact, the chart 
shows that their cases were fully consi- 
dered but in view of their confidential 
rolls, they -were not considered fit for 
selection, In the circumstances, there- 
fore, there was absolutely no justifica- 
tion for the High Court to interfere in 
the writ petitions and quash the selec- 
tion made by the Departmental Promo- 
tion Committee, Mr. Rameshwar Nath, 
counsel for the respondents submitted 
‘that the High Court has really taken 
the case of one candidate who was not 
selected though he had better remarks 
than others who were selected. This 
person, however, has no grievance and 
the. High Court ought not to have taken 
this fact into consideration, For . these 


*Reported in 1969. Serv. LR. 218, 


1978. 


reasons. fhe: appeal is allowed and the 
order of the High Court dated 6th Dex 


cember, 1968 fis hereby, set aside and the . 


writ petitions before the High Court 
are dismissed, In the circumstances of 
ths case, we make no order as to costs: 


i Appeal allowed, 


-ITL p i 
AIR 1978 SUPREME COURT 1133 
(From: Mysore)* 


V. R, KRISHNA IYER AND JASWANT 
. SINGH, JU, 

_ K, Savanth, Appellant v, The Mysore 

State Road Transport Corporation «nd 

another, Respondents, : 

Civil Appeal No, 1502 of 1971, Djs 
28-2-1978, P f 

Industrial Disputes Act (14 of 19-7} 
Ss. 18, 33C (2) and Sch, 3, Item 1-4 
Settlement regarding pay scales e= m= 
dustrial Truce (Agreement dated 10-1. 
1958. between Mysore Government Road 
Transport Department and its employzes 
— Interpretation of Cl. 4 thereof —« 
W. P. 1176 of 1967 dated 14-12-1970 
(Mys), Reversed, 

While interpreting cl, 4 of the Indus 
Erial Truce Agreement dated 10-1-1958 
between the Mysore Road ‘Transport 
Department and its employees, held that 
where the pay of an employee of ché 
Mysore Road Transport as on April 1, 
1957 in the then existing scale of Fux 
pees. 150-10-200 was Rs, 150 i.e, Tess ‘than 
the minimum pay of the revised scale of 
Rs, 195<15-325 the same had, acs 
cording to cl, 4 (a) of the Agreement, to 
be fixed ‘at Rs, 175 which is tha mini- 
mum of the revised seale, Moreover, zh8 
employee having put in more than six 
years’ service and his casa being clearly, 
outside the pale of the prohibition en= 
visaged by the first par? of sub-cl, (c) 
of cl, 4 of the Agreement, he had to ba 
granted the benefit of three advance in= 
erements in terms of the formula cən- 
tained in sub-cl, .(b} of cl, 4 of the 
Agreement which would take his initial 
pay to Rs, 220, Tha second part of sube 
cl, (c) of cl, 4 of tha Agreement had no 
applicability as that part would operate 
only in thosa cases which fall within tha 
prohibition contemplated by, the frst 


"(Writ Petn, No, £196 of 1967, Dj. I4-12« 
1970 (Mys);} : 


DV/DV/B391/78/DVII -- 


K. Savanth:v..M. S, R, 7. Corpn, (J. Singh J3): [Prs, 1-2] S.C. 1133 


part of sub-cl, :{c} of cl, 4 ie, where the 
increase in tha minimum pay in the 
revised scale over the. pay, in the scale 
which existed on April i, 1057 exceeds 
Rs, 25 plus ona increment in the new 
scale ie, if it exceeds Rs, 25 plus Rs, 15 
totalling Rs, 40, W. P, 1176 of 1967, D/- 
4-12-1970 (Mys), Reversed, (Para 7) 

Anno, AIR Manual (8rd Edn), I, D. 
Act, S. 18 N. 23 S, 33C (2) N. 93; Sch, 3 
Item i N 2 

Mrs, ©, Udayarathnam. Advocate, for 
‘Appellant; Mr, S. V. Gupte, Attorney, 
General (Mr. J, Ramamurthi, Advocate 
with him), for Respondent No, 1. 

JASWANT: SINGH, J.:-- This appeal 
by special leave which is directed 
against the judgment and order dated 
December 14, 1970 of the High Court of 
Mysore at Bangalore allowing the writ 
petition No, 1176 of 1967 filed before it 
by the firsi respondent herein under 
Arts, 226 and 227 of the Constitution 
and quashing the orders dated Septem~ 
ber 30, 1966 and January. m, 1967 of the 
Labour Court, Bangalore made in the 
appellant’s application No, 171 of 1965 
raises an interesting question as to the 
scope and ambit of clause 4 of the In- 
dustrial Truce Agreement arrived at on 
January 10, 1958 between the Manages 
ment of the Mysore Government Road 
Transport Department and the represen< 
tatives of the State Transporii Emplo« 
yees’ Federation, 


' 2. If appears thaï the appellant en- 
fered the service of the Bangalore Trans< 
port Company Ltd, on Sept, 1, 1950 as a 
Probationary Traffic Supervisor on a 
salary of Rs, 80 per mensem, On com- 
pletion of his probationary period, he 
was confirmed in the said post on a 
salary of Rs, 100 in the pay scale of 


- Rs, 100-10-150, By, virtue of the powers 


vested in it under the Bangalore Road 
Transport Services Act No, 8 of 11956, 
the Government of Mysore acquired the 
Bangalore Transport Company Ltd, with 
effect from Oct, 1, 0956 with the result 
that along with other employees of the 
Company, the appellant became a civil 
servant in the Transport Department 
of the Government of Mysore which 
catered to the transport requirements of 
the public, In course of time, the appel- 
-Tanë was appointed as Assistant Traffic 
Superintendent and was given a higher 
pay scale of Rs, 150-10-200,, On April 1, 
1957 when he held that post, he was in 
the pay scale of Rs, 150<10-200 and was 
drawing a salary of Rs, 150 P,M. With 
the Reorganisation of tha States. and 


` 
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the formation of the enlarged Mysore 
State as well as the expansion of the 
Mysore Government Road Transport Des 
partment (hereinafter referred to as 
‘Transport Departmenv’J comprising of 
the Hubli Region of the ex-Bombay, 
State Road Transport Corporation, the 
Raichur Section of the ex-Hyderabad 
State Road Transport Department and 
the Bangalore Transport Service of the 
ex-Bangalora Transport Company Lid. 
having their respectiva pay scales, sem 
vice conditions etc, it was considered 
necessary by the members of the State 
Transport Employees Federation as well 
as the Management of the Transport 
Department to have uniform pay scales, 
service conditions etc, for the entira 
organisation of the Transport Depart« 
ment, Accordingly, on January 10, 1958, 
an Industrial Truce Agreement was con= 
cluded between the Management of the 
Transport. Department and the repre- 
sentatives of the State Transport Em- 
ployees’ Federation which was given a 
retroactive effect from April 1, 195% 
Clause 4 of this Agreement which was 
intended to bring about uniformity of 
pay scales in all the divisions of the 
Transport Department. provided as fol- 
lows:— 


- “4, Weightage in the revised pay. 
scales will be admissible only to the re- 
gular employees of the Government 
Road Transport Department of ex-State 
of Mysore and the Bangalore Transporf 
Service Unit, 

(a) The pay of an employee shall be 
fixed in the new scale at a stage next 
above his pay in the existing scale on 
4-4-1957 and, if his present pay is less 
than the minimum of the revised scale, 
his pay shall be fixed at such minimum 
in the revised scale, 

Note — The pay in the existing scale 
on 1-4-1957 includes the increment, if 
any, accruing on that date, 

(b) After fixing the pay as above is, 
4 (a) he shall be granted advance incra- 
ments in the revised scale as under: 


(1) For 3 completed years 
of service — 

(2) For 4 completed years 
of service 

(3) For 6 or more completed 
years of service 3 Increments 


Note — Service means, the entire ser- 
vice of the employee irrespective of tha 
grade held -by him, 

(c) In cases where the minimum pay 
in the new scale has to be granted un- 


1 Increment 


2 Increments 


[Prs, 24] K. Savanth v, M, S, R. T, Corpi, (J, Singh J.J 
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der sub-clause {a) of clause 4, the bene= 
fit of advance increments according to 
sub-clause (b) above shall not accrua 
when the increase of the minimum pay, 
in the new scale over the pay in tha 
existing scale exceeds Rs, 25 plus ona 
increment in the new scale, In other 
cases where the initial pay has to ba 
fixed above the minimum, the total bene= 
fit under sub-clauses (a) and (b) abova 
shall be uniformly limited to Rs, 25 
plus ona increment in the revised scale 
subject to a minimum of Rs, 5, 

(d) The above principles shall apply in 
fixing the initial pay both in substan= 
tive and officiating appointments, 

(e) When the weightage under sub= 
clause (b) above takes the total pay be- 
yond the scale, the difference is treated 
as personal pay, ` ' 
- (£) The future increments will acerua 
from. 1-4-1958," 


3. After the conclusion of the afore= 
said Industrial Truce Agreement, tha 
then management of the Transport De- 
partment fixed the initial pay of the ap= 
pellant in the new scale at Rs, 190, Dis= 
Satisfied with this fixation, the appellant 
made a'representation to the manage- 
ment urging that his initial pay in the 
revised scale ought to have been fixed 
at Rs, 220 and that it had been wrongly, 
fixed at Rs, 190, 


4. On August T, 1961, a Corporation 
styled as the ‘Mysore State Road Trans- 
port Corporation’ (hereinafter referred 
to as ‘the Corporation’) was constituted 
under S, 3 of the Road Transport Cor- 
poration Act (Act 34 of 1951), By virtua 
of a notification issued by the Govern= 
ment of Mysore under S, 34 of the Act, 
the Corporation took over the ‘business 
of the Transport Department together 
with all its liabilities as the sole succes= 
sor of the Department, In view of tha 
fact that. the said notification protected 
the service conditions of the employees 
of the erstwhile Transport Department, 
the appellant opted for service under the 
Corporation and kept on pursuing tha 
earlier representation made by him for 
fixation of his initial pay as on April 1, 
1957 at Rs, 220/- in terms of the first 
part of sub-clause (c) of clause 4 of the 
Industrial Truce Agreement, The efforts 
made by him in this behalf having prov- 
ed ineffective, the appellant made an 
application on December 20, 1965 befora 
the Labour Court under S, 330 (2) of 
the Industrial Disputes Act, 1947 claim= 
ing that his initial pay as on April f, 


|mum of the aforementioned 
scale. Now the appellant- having ‘put in 


which he was 
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1957 had been wrongly fixed by the 
management of the Transport Depart- 


ment at Rs, 190 as against Rs. 220° to 
entitled by virtue of 
clause 4 of the Industrial Truce Agr2e~ 
ment. The appellant also claimed in- 
crease in his dearness allowance in 
terms of the said Agreement, Holding 
that the appellant’s pay had to be fixed 
at Rs, 220 P.M. in the pay scale of 


Rs. 175-15-325 with a dearness allcw~ 


ance of Rs. 50 P.M, as on April 1, 1957, 
the Labour Court by its order dated 
September 30, 1966 allowed the claim of 
the appellant and directed the Corpora- 
tion to pay him a sum of Rs, 3,345.20 P; 
on account of the benefits claimed by 
him. This order was challenged by the 
Corporation before the High Court of 
Mysore by means of a writ petition un- 
der Arts, 226 and 227 of the Constitu- 
tion. By its aforesaid judgment and 


‘order dated December 14, 1970, the High 


Court allowed the petition and held that 
the erstwhile management of the Trans- 
port Department was right in fixing the 
initial pay of the appellant at Rs. 290. 
It is against this judgment and order 
that the appellant has- come up in ap- 
peal to this Court by special leave, as 
already stated, . 


5. In the absence of the appellant 
who has.-chcsen not to appear despite 
service, the learned Attorney General 
-as taken us through the material on 
the record and has urged that the High 
Court was right in reversing the ‘order 
of the Labour Court and upholding the 
contention of the Corporation that the 
initial pay of the appellant could be fix~ 
ed only at Rs. 190 and not-at Rs, 220 
as claimed by the appellant, 


6. We have given our careful consi- 
deration to the submissions made by the 


learned Attorney General but are unable 


to agree with him, 


7. A plain reading of clause 4 of the 
Industrial Truce Agreement reproduced 
above-makes it crystal clear that the 
pay of the appellant ds on April 1, ‘1957 
in: the then existing scale of Rs, 150-10- 
200 being admittedly Rs. 150 i.e, jess 
than the minimum pay of- the revised 
scale of Rs. 175-15-325, it. had, aéccrd- 
ing to clause. 4 (a) of the Agreement to 
be fixed at Rs. 175 -which-is the mini- 
revised 


more than six years’ -service and 


K. Savanth v. M. 5. R. T. Corpn. (J. Singh J) 


the prohibition envisaged by the 


‘[Prs, 4-8] S.C. 1135 


case being clearly outside the pale of 
first 
part of sub-clause (c) of clause 4 of the 


Agreement, he had to be granted the 
benefit of three advance increments in 
terms of the formula contained in sub= 
clause (b) of clause 4 of the Agreement 
which would take his initial pay to 
Rs. 220. The second part of sub-clause (c) 
of clause 4 of the Agreement which is 
heavily relied upon on behalf of the 
Corporation has no applicability to the 
present case as that part would operate 
only in those cases which fall within 
the prohibition contemplated by the 
first part of sub-clause (c) of clause 4 
i.e, where the increase in the minimum 
pay in the revised scale over the pay 
in the scale which existed on April 1, 
1957 exceeds Rs, 25 plus one increment 
in the new scale i.e. if it exceeds Rs. 25 
plus Rs. 15 totalling Rs. 40. As in the 
instant: case- the increase of the mini- 
mum pay in the new scale does not ex- 
ceed Rs. 40, the second part of sub- 
clause (c) of clause 4 which is residuary 
cannot be invoked by the Corporation. 
The High Court was, therefore, patently 
in error in holding that the case of the 
appellant was covered not by the first 
part of sub-clause (c) of clause 4 but 
by the second part thereof, In so hold- 
ing, it obviously overlooked the signi- 
ficance of the words “in other cases” 
occurring at the commencement of the 
‘second part of sub-clause (c) of clause 4, 
‘The said words make it abundantly 
clear that it is only where a case ‘does 
not fall within the purview of the first 
part of sub-clause (c) of clause 4 that 
it would be governed by the second 
part of the sub-clause, As the case of 
the appellant was not covered by the 
ban imposed by the first part of sub- | 


` élause (c) of clause 4 of the Industrial 


Truce Agreement, he could not have 
been denied the benefit of the advance 
increments which accrued to him under 
sub-clause (b) thereof. Accordingly, the 
order of the High Court which suffers 
from a patent error cannot be sustained, 


8. In the result, we allow the appeal, 
set aside the judgment and order of the 
High Court and restore that of the Lab- 
our Court, In view of the fact that the 
appellant has failed to appear, we make 
no order as to costs, 

Appeal allowed, 
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. AIR 1978 SUPREME COURT 1136 
(From: Punjab & Haryana) 
S. MURTAZA FAZAL ALI AND P, N. 
SHINGHAL, JJ. | 

State of Punjab, Appellant v. Balraj 
Singh alias Chhajju, Respondent, 

Criminal Appeal No, 205 of 1975, DA 
20-2-1978, 

Constitution of India, Art, 136 — 
Appeal against acquittal by special leave 
~— Supreme Court would ordinarily in- 
terfere only when there are special rea- 
sons or a substantial error has been 
committed by High Court in acquitting 
accused —~ Mere fact that Supreme 
Court would have taken a different view 
of evidence is no ground for reversing 
order of acquittal — On facts Supreme 
Court refused to interiere, 


Anno: AIR Comm, Const. of India 
(2nd Edn.), Art, 136 N, 10A. 5 


FAZAL ALI, J.:— This appeal by spe~- 
cial leave is directed against the judg- 
ment of the Punjab and Haryana High 
Court dated 10-9-1974 by. which the 
appellant Balraj Singh alias Chhajju has 
been acquitted of the charges framed 
against him. l 

2. The facts of the case have been 
succinctly stated in the judgment of the 
High Court as also that of the learned 
Sessions Judge. It appears that two ac- 
cused Balraj Singh alias Chhajju Ram 
and Balkar Singh alias Khola were pro- 
secuted before the Sessions Judge who 
acquitted Balkar Singh alias Khola but 
convicted the respondent Balraj Singh 
alias Chhajju under S. 302 and sentenc~ 
ed him to death and also convicted him 
under S. 307 I.P.C. and S. 25 of the Arms 
.Act, The respondent filed an appeal to 
the High Court and a reference was 
made by the Sessions Judge for confir- 
mation of his death sentence, The High 
Court after cateful consideration of the 
evidence held that the case against the 
appellant was not proved beyond | rea- 
sonable doubt and accordingly acquitted 
the appellant of all the charges framed 
against him. Hence this appeal before us 


3. Tt is alleged that on 14th April, 
_ 1973 deceased Swaran Singh accompa- 
nied by his brother Surat Singh P,W. 3 
‘and son Harjit Singh P.W, 4 was pass- 
ing through the. wheat-field in village 
Patti when he was accosted. by the ac“: 


cused, who challenged.. Swaran Singh ` 


(Paras 4 to -6) - 


ALR. 


deceased to get ready for being taught 
a lesson for his acting as an informer 
against him by supplying information to 
the police regarding the theft of a trac~ 
tor. belonging to Kritpal Singh, The 
witnesses P.W, 3 and P.W, 4 were fol- 
lowing the deceased, The respondent is 
said to have fired a shot at the deceased 
which injured his chest and abdomen 
and resulted in his death, P,W, 3 and 
P.W, 4 on seeing the incident turned 
their back and ran away raising an 
alarm, The respondent then fired his 
pistol at them and injured both of them, 
F.LR, was lodged at about 11,55 p.m. 
and, after usual investigation, charge- 
sheet was submitted against the respon- 
dent and he was committed for trial 
before the Sessions Judge who ultimate~ 
ly ‘convicted and sentenced him as indi- 
cated above, 


4. We have heard learned counsel for 
the parties and have gone through the 
judgment of the High Court and of the 
‘Sessions Judge and perused the evidenca 
on the record, This being an appeal 
against acquittal, it is well settled that 
this Court would ordinarily interfere 
only. when there are special reasons or 
a substantial error has been committed 
by the High Court in acquitting thej ` 
accused, It appears that the conviction 
of the appellant rests mainly on the‘ 
evidence of P.W, 3 Surat Singh and 
Harjit Singh P.W, 4, P.W, 4 Harjit Singh 
a boy of tender years had in fact com- 
mitted some ‘confusion’ in identifying 
the accused before the committing 
court, Later on when he was again ask 
ed to identify the respondent Balraj 
Singh, he did so, Nevertheless even the 
trial court had come to a clear finding 
that there had been some confusion in 
the mind of the child regarding the 
‘identification of the respondent and: it 
was not prepared to place implicit reli- 
ance on his testimony as it observed 
that even if evidence of P.W. 4 was ex- 
cluded the statement of P.W. 3 was 
‘sufficient to sustain the conviction of the 
respondent, 


5. The High Court thought it~ rather 
unsafe to base the conviction of the res- 
pondent on the vunecorroborated . testi- 
mony of P.W. 3 Surat Singh. The High 


Court has also given reasons for not 
- relying on the testimony of P.W; 3. We 
. may not approve of some of the reasons 
-given by’ the High Court, ‘and ` perhaps 


if wé- were sitting in appeal we may] . 
have-taken a different view: of the! mat-| ` 


' ter; but that -is:no' ground for reversing 


i 
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an order of acquittal. The High Court 
thought that it was difficult to believe 
that the- respondent would have raisec 
any ‘lalkara’ so as to facilitate his identi= 
fication, This finding is based purely or 
speculation and we find no inherent im= 
probability in this circumstance, we 
have come across many cases where wE 
found that in Punjab a ‘lalkara’ preced- 
ed an assault, Secondly the High Court 
held that the pellet injuries on P.Ws, 3 
and 4 appear to be fabricated, Having 
regard, however, to the nature of the 
pellet injuries received by P.Ws, 3 an 
' 4 it is not possible for us to hold that 
the injuries could be fabricated, Wher. 
a suggestion was made to the doctor 
that the injuries could have been caus= 
ed by a ‘Sua’ it was emphatically deni= 


ed by Dr, Khera P.W, 1 on the grounc: 


that such fabricated injuries would have 
been of a larger dimension, In these 
circumstances we are of the opinior. 
that there was no justification for the 
High Court to have drawn an inference 


that the injuries on the person of P.Ws.’ 


3 and 4 were fabricated, 


6. Mr, Mukherjee appearing for ‘the 
respondent has drawn our attention tc 
two circumstances which raise a doubt 
regarding the identification of the res- 
pondent by the witnesses, In the first 
place he submits that there is absolute~ 
ly no evidence to show that the respon< 
dent knew that the deceased and the 
witnesses would be passing through the 
fields at that particular time of the 
night so as to enable the accused to lie 
in wait for them. There is no suggestion 
at all that it was a part of the daily 
routine of the deceased or the witnesses 
to pass through the field at about 8,30 
to 9.30 P,M. so that the accused being 
aware’ of the same would try to select a 
particular time for the assault, Second- 
ly it was submitted that having regard 
to the distance from which P,W, 3 and 
P.W, 4 identified the respondent and the 
circumstances in which they did -ŝo 
raises a possibility of doubt, It is. the 
admitted case of the parties that , the 
occurrence had taken place in a wheas 
field which was ready for harvesting. 
It is but natural that standing crop 
would to some extent obstruct the vier 
of the witnesses, According to Patwari 
P.W, 6 he had prepared the site plan 
after proper measurements and tha 
scale, according to him, was 1”=60 ka- 
rams, Gn the basis of this measuremens 
it would appear that P.W, 3 and P,W, 4 
would be at a distance of about 150..f€. 
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when they saw the respondent, In view 
of these circumstances, therefore, al- 
though it may have been possible for 
the witnesses to identify the respon= 
dent, tha possibility of mistake in iden= 
tification cannot be excluded, We are, 
therefore, not inclined to interfere with 
the judgment of the High Court, 

%. For the reasons given above wa 
find no merit in this appeal which is 
dismissed, The respondent who is in 
o is directed to be released forth- 
wil 


Appeal dismissed, 
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= 1978 LAB, I, C, 848 

(From :—+ Award of National Tribunal, 
Calcutta)* 

V. R, KRISHNA IYER AND 
JASWANT SINGH JJ, 

The Indian Express Newspapers 
{Bombay) Pvt, Ltd, and another, Appel- 
lants v, The Indian Express Newspapers, 
(Bombay) Employees Union and others, 
Respondents, 

Civil Appeals Nos, 
D/- 10-3-1978, 


Industrial Disputes Act (14 of 1947); 
Ss, 10 (1-A), 15 and Sch, 1y Item, 5 — 
Reference to National Tribunal — Con- 
struction — Dispute as to implementation 
of recommendations of Wage Board for 
non-journalists employees as accepted by 
Central Government Resolution, D/- 
18-11-1967 — Award of ome: = — if 
covered ‘by Reference, 


In this case the reference to “the 
National Tribunal was in the following 
terms: “Whether the recommendations 
of the Wage Board for non-journalist 
employees as accepted by Government 
by its Resolution No, WB-1Ẹ (7)/67, dated 
the 18th Nov. 196%, are unfair or un- 
reasonable and if so, what modifications 
are required therein ‘to ensure a fair and 
fust wage structure for tha non-journa- 


§30-532 of 1971, 


‘ists, having due regard to the paying 


capacity of the respectiva newspaper 
establishments of employees engaged in 
comparable establishments,” The pream~ 
ble to the reference stated that an in- 


dustrial dispute existed in regard to the 
re ee ern a e 





*(Award, D/- 15-7-1970 of N, T. Calcutta 
in ence Nos, NIT=1 of 1968, NIT-2 
of 1968 and NIT-1 of 1969), 
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implementation of the recommendations 
of the: Wage Board for non-journalists 
employees mentioned in the Schedule, It 
was common ground that the recom- 
mendations of the Wage Board for non= 
journalists: employees did cover gratuity 
but the question for determination was 
whether the scope of reference was wide 
enough to include question ‘of gratuity or 
whether the award in regard to it was 
beyond the jurisdiction of:the Tribunal. 

Held on a - proper., understanding of 
item I in thè Schedule of Reference, and 
a study of the proceedings before the 
Tribunal and the reasoning in the Award 


converge to the only conclusion reason- ` 


ably available that the gratuity scheme 


for non-journalist. workmen was covered - 


- by the reference, ' (Para 15) 


Under item 1 of the ‘Schedule to the 
reference the Tribunal must first adju- 
dicate on the-unfaizness or’ unreasonable- 
ness of the recommendations of the 
Wage Board, as accepted by the Govern- 
ment, It must. further’ adjudicate. on 
. what modifications are. required in. these 
recommendations, if it holds, them .unfair, 
or unreasonable. The ‘Tribunal has, . ex 
necessitate, to decide whether this re- 
commendation on gratuity is unjust or 
unreasonable, That is to say, the Tribu- 
nal will adjudicate on the first two items, 
remembering that the end is the ‘securing 
of a fair and just wage structure, Indeed 
` gratuity and its quantum, like other re- 


tirement benefits, has a. bearing:.on the’ 


` wage structure and vice versa,.Therefore 


` the Tribunal was well..within its juris- 


diction in deciding on ‘gratuity,’ -the 
function of the last. limb, ‘a fair.. and 
just wage structure,’ being to shape the 
. Size of the gratuity, not to exclude 
gratuity from. adjudication, , to tailor it, 
not to throw it out: |. (Para 8) 
Anno: AIR Manual (3rd Edn.) I. D. 
Act S. 10 N. 18-A; 5; 15 N., 2; Sch, IM 
Item. 5 N, 3, ae, oe 


- Mr, G. B, Paf, St, Advocate (M/s, O. ©. . 


Mathur and -D, N. Mishra Advocates 
with. him),- for Appellants; Mr, M. K. 
Ramamurthi,.Sr, Advocate (Mr. J, Rama- 
murthi and Miss R. . Vaigai, Advocates 
with him) (for No, 1 (a)) in both 
the appeals and Mr, O, P.. Rana, (for 
No. 1) in C, A. No. 530 of 1971, for Res- 
pondents; Respondent No, 2 Ex: parte, 


KRISHNA IVER, J.:— ‘A. free press 


can. summon its flaming. vigour only ff - 


its journalistic and non-journalistic, wings 
go into full swing with courage and con~ 
tentment to make the printed end pro- 


duct: that issues daily: from. the machine, 
so that the office of-education and in- 
formation the Fourth Estate must per- 
form does not suffer, The community 
itself. has vital concern in the working 


conditions of the . dual human: groups. 
whose invisible work is crystallised daily . 
and moved into mass circulation, In a.. 


democracy, news media and’ the: men. . 


behind have a special value, Therefore, 
a few legislative and. non-legislative 


measures have taken care of the work= . 
ing conditions of the journalists and non-. 
journalists. We are concerned here with, 


non-journalists and that portion. of an 
award which has conferred standardised. 
gratuity benefit on them, 


2. The importance of the enthusiasm, 
integrity and thoroughness of the silent 
army, which speaks daily in every issue 
of a newspaper, once’ underscored, the 
necessity -for a square economic deal to 


.these hands argues itself, A ‘Free . Press 
serves the ‘nation successfully when it , 


serves its family fairly, Even an army, 
marches on its stomach. And ‘retirement 
benefits bear upon anxiety for ‘the aging’ 
future in this. mortal world and impact 


upon contentment in the working life. 


Such.is the.law of the tenses and human 
lot,-Pressmen are no exception,... . - 

3. This national concern : quickened 
the Government to make a reference to 
the Industrial Tribunal of certain ques- 
tions of economic justice concerning non= 
journalist employees, The issues between 
leading members of the Press Proprieta- 
riat and: the :non-journalist Proletariat 


were . spelt out for adjudication in a 


Reference and lack of clarity in its 
drafting has led to the bone of conten< 


tion in this appeal. Perfunctory drafts- . 


manship has. a great potential for- creat« 


‘ing disputes even’ where there “are none, 


This is Government’s unwitting -contri< 
bution to the present litigation! The 
National Tribunal, assisted by consider~ 
able submissions. from learned counsel, 
produced a-:: massive award ` covering 


. many topies, including gratuity, and all 


but one establishment. viz, the appellant, 


have fallen in line and left the award. 
unchallenged, The broad approach of the 
Tribunal vis-a-vis gratuity is coloured, 


by social justice and informed ‘by in- 
dicia ' gathered: from : this -Court’s dicta. 
Industrial jurisprudence is not static, 
rigid or textually cold but. dynamic, 
burgeoning and: warm with. life. It 
answers in emphatic negative ‘the bibli- 
cal interrogation: What man is there of 
you, -whom :if-his son «ask ‘bread, will 
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give him a stone? The Industrial Tribu- 
nals of India, in areas unoccupied by 
precise block-.letter law, go by the con- 
stitutional mandate of. social justice in 
the claims of the ‘little people’? That 
touchstone led to the award which, in- 


ter alia, granted gratuity to non-journa-_ 


lists altho’ the positive evidence was 
little and the guidelines faint, The com- 
pass of the acute. dispute in this appeel 
is the very jurisdiction of the tribunal 
to pronounce upon ‘gratuity,’ the ground 


urged being that it falls. outside the re- 


ference itself, i 
4. We may now set out the relevant 
reference to the National: Tribunal: 
“Whether the recommendations of th2 
Wage Board for non-journalist emple- 
yees- as accepted by Government by its 
Resolution No, WB-17 (7)/67, dated tha 
; 18th Nov, 1967, are unfair or unreason~ 
able and if so, what modifications arə 
. required therein to ensure a fair and 
just wage structure for the non-journa~ 
lists, having due regard to the paying 
capacity of the respective newspaper 
establishments, the employer’s agree~ 
ment and the emoluments of employees 
engaged in comparable establishments.” 


5. Mr, G, B, Pai in his very persuasive 
and pointed submission, rightly 
stressed that the Tribunal had only a 
limited jurisdiction, trammelled by the 
terms of reference — not beyond, and in 
his view the question of gratuity was 
outside the reference altogether, Were 
it so, that part of the award was- am 
‘exercisé’ in gratuitous futility, being am 
ultra-jurisdictional generosity. Notwith- 
standing Sri M. K, . Ramamurthy’s as- 
sertion that. this Court'shall ‘not go back 
upon what was throughout understood 
by all before the Tribunal we have te 
find jurisdictional. justification in the 
Reference itself, not in the brooding, 
perhaps blundering, consciousness of 
litigants. But we agree with Sri Rama- 
murthy that liberality, not pedantry, 
must guide the construction of the lan- 
guage of the reference (vide (1963) 3 
SCR 540 at p. 555):(AIR 1963 SC 
569 at p. 576). Once the real controversy 
is clear, the verbal walls cannot narrow 
the natural ambit of the subject-matter: 
especially in an equitable jurisdiction un- 
bound by. processual blinkers and nice- 
ties of pleading, 

6. Let us therefore face the only 
issue in the appeal — no other argument. 
was urged — whether the reference em- 
braces gratuity, If it does not, no more 
arguments can salvage: If it does, no 


Indian Express Newspapers v. Em ployees Union 
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more submission can scuttle. So the 
forensic focus must turn on.the first 
term of reference which, on a closer 
look, falls into three parts, This trichomy 
once grasped, the riddle of the case 
stands resolved. es F 

7. The preamble to the reference 
sets the tone and lends the key and so 
a relevant excerpt’ may lead kindly 
light: ' ; 
“Whereas the Central Government fs 
of the opinion that an industrial dispute 
exists between the employers and work- 
men in the newspaper establishments 
mentioned in the annexure, in respect 
of the implementation of the recom- 
mendations of the Wage Board for non- 
journalist employees, as accepted by the 
Central Government by the resolution 
No. WB-17 (7)/67, dated the 18th Novem- 
ber, 1967, in regard to the matters men- 
tioned in the Schedule.” a 

8 It is plain that the Central Gov- 
ernment was anxious to have the indus- 
trial dispute between the employers and 
non-journalist employees settled. What 
the industrial dispute that existed and 
needed solution was, could be dimly 
gathered from the ‘Whereas’ clause ex- ` 
tracted above. The dispute was ‘in res- 
pect of the implementation of the recom- 





mendations of the Wage Board for non- 


journalist employees’ as accepted by the 
Central Government by its resolution of 
November 18, 1967, tin regard to matters 
mentioned in the Schedule.’ So, the area 
of the dispute is prima facie, co-exten- 
sive with the recommendations of ‘the ` 
Wage Board for non-journalist emplo- 
yees and the topics covered thereby, 
particularised in the Schedule to the Re- 
ference, It is common ground that the 
recommendations of the Wage Board for 
non-journalist employees did cover 
gratuity. Of course, the ‘Whereas’ clause 
is not conclusive but suggestive. We have 
actually to go to the Schedule which 
specificates ‘the actual dispute referred 





‘for adjudication, The anatomy of item 1 


of the Schedule has now to be X-rayed, 
We have earlier quoted it, and its triple 
components may now be separated, The 
first and the second parts are substantive 
and read. thus: ` 


{a) Whether: the recommendations of 


the Wage Board for non-journalist em- 


ployees as accepted by Government by 


its Resolution...... are unfair or unrea- 
sonable; and 
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(b) If so, what modifications are re« 
quired therein? ai 
The third part is no? a point for adjudi~ 
cation but a goal-setter, a delineation of 
the overall objective or rather the paras 
meter which must be kept in view. That 
is to say, the Tribunal must first adju- 
dicate on the unfairness or’ unreasonable= 
ness of the recommendations of the Wage 
Board, as accepted by. the Government, 
It must further adjudicate on what modi- 
fications are required in these recom- 
mendations, if it holds them unfair or 
unreasonable, To sum up the essentials 
of the first term of reference and its 
scope, we think that the. jurisdictional 
sweep of the Tribunal is governed by, 
the two parts we have set out, The re~ 
commendations made by the Wage Board 
and accepted by the Government ad- 
mittedly include gratuity, The Tribunal 
has, ex necessitate, to decide ` whether 
this recommendation on gratuity is un- 
just or unreasonable. -This is what it has 
done. Secondly, it has to examine what 
modifications, if any, are justly necessary 
therein, i.e, in the Wage Board gra- 
tuity, This, again, is what has been un 
dertaken by the Tribunal, In this view 
the next question is, what the purpose 
of the third limb of the reference can be. 
This is the bone of contention, in one 
sense, between the two advocates, Cer- 





tainly, it is not otiose and f 
role, In our view, it merely sup- 
plies the social objective of the 


adjudication on parts 1 & 2. It surely 
obligates the Tribunal, while deciding 
` points 1 & 2, to have a specific perspec- 
tive. That perspective is that the non= 
journalist employees must be ensured a 
fair and just waga structure, having due 
regard to the paying capacity of the es< 
tablishment, the emoluments of emplo~ 
yees in comparable concerns etc, “A 
fair and just wage structure” is not what 
the Tribunal is asked to decide under 
the first term of reference, Under this 


head it is called upon'to decide only two 
matters, namely, the fairness/reasonable~ 
ness or otherwise of the' Wage Board’s 
recommendations regarding, gratuity, and, 
in the event of. those recommendations 
being found to be unfair or unreasonable, 
to decide what modifications are requir= 
ed ‘therein’? These modifications ara 
geared to a certain goal, are calculated 
to subserve a certain purpose, are in= 
tended to ba oriented on ‘a certain wels 
fare ground norm, What is that goal, 
that objective, that perspective? This is 


z 
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supplied by the last part of -referenca 
No, 1, That is to say, the Tribunal will 
adjudicate on the first two items, 
membering that the end is the securing 
of a fair and just wage structure, Indeed, 
gratuity and its quantum, like other re- 
tirement benefits, has a bearing on the 
wage structure and vice versa, It is true 
that tha wage structure relates 
to the emoluments during ser- 
vice, while gratuity is a terminal 
benefit or, rather, a retirement 
benefit, Although these twọ fall into 
different compartments, they are inter- 
connected, A heavy wage scale may hava 
some impact on the gratuity rate and a 
large provision for . gratuity may hava 
its retroactive effect upon tha . waga 
structure, It is composite equity writ on 
the economic life of the worker, We have 
said enough to indicate that the Tribu- 
nal was well within its jurisdiction in 
deciding on ‘gratuity,’ the function of the 
last limb, ‘a fair and just wage struc- 
ture, being to shape the size of the 
gratuity, not to exclude gratuity from 
adjudication, to tailor it not to throw it 
out, 


9. This construction receives conside= 
rable. confirmation from certain other 
aspects of the case, For instance, the 
Wage Board has made recommendations 
on gratuity (paragraph 4,28), Indeed, 
item 2 of the reference to the Wage 
Board which covers non~journalist em- 
ployees involves gratuity, The vital 
documents which impregnate the refer- 
ence with content and meaning are the 
reference to the Wage Board and the re- 
commendations that ` followed, and both 
of them deal with gratuity. We have 
more internal evidenca to substantiate 
the soundness of our conclusion, The 
management, in its written statement be- 
fore the Tribunal, has contended that 


“there was no justification for the Wage 
Board to apply the gratuity scheme as 


applicable to working journalists, to all 
tha.: non-journalist employees, The spe 
cial benefits conferred upon the Work- 
ing Journalists under Act 45 of 1955 are 
highly excessive and unreasonable and 
fn fact, the Working Journalists have 
been treated as a favoured class, There 
is no other class of employees in the 
country for whom such a legislation has 
been enacted, It should have been left to 
each newspaper establishment to evolve 


-its own Scheme of gratuity, if the cir- 


‘cumstances so permit and in accordanca 
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with its financial position and a scheme 
of gratuity’ applicable to a particular 
- highly paid class of employees should 
not have been extended to all non-jour- 
nalist employees,” Why did the mana- 
gement contend before the Tribunal that 
the Wage Board recommendation of a 
gratuity scheme for. non-journalist em- 
ployees was unjustified? Why did they 
plead that those special benefits were 
excessive and unreasonable? Why shoul¢ 
they have urged that it should have beer 
= left to each newspaper establishment tc 
evolve its own scheme of gratuity anc 
that such a scheme should not have beer. 
extended to non-journalist employees 
since they were highly paid? There is 
no explanation for this stance excep? 
that the management was trying to con~ 
vince the Tribunal that the Wage Board 
recommendation of gratuity was ‘unjust’ 
and ‘unreasonable’, which means tha; 
they also understood that the scheme oł 
gratuity recommended by the Wage 
Board was before the Tribunal for revi- 
sion or modification, 


10. Shri G. B. Pai urged that ths 
workmen’s statement contained no refer~ 
ence to gratuity, Maybe, they did not 

- separately set up such a plea because 
others of their ilk in other newspaper 
establishments had pleaded it, The Tri- 
bunal’s duty to decide a matter referred 
to it could not be repelled merely be~ 
cause there was no separate plea by ona 
of the many workmen’s groups about 
gratuity, 


11. There is other telling kaiaa 
that all the parties had proceeded on th? 
clear footing that gratuity was covered 
by the terms of reference, Shri M, EK. 
Ramamurthy took us meticulously 
through the bulky award which covered 
six leading Newspaper establishments cf 
India and the workmen under them, 
Para 16, for example, while quoting tha 
Wage Board recommendations, refers to 
gratuity to. non-journalist employees. 
Similarly, we' find. in para 95, a 
specific plea. by the workmen, re- 
presented: by the Hindustan Times Em- 
ployees Union, having a bearing on the 
gratuity scheme, Again in para 114 the 
Tribunal refers to the contention of Ma 
Sen, representing one of. the newspaper 
establishments, criticising the gratuity, 
recommendation of the Wage Board as 
unfair and Mr, Ramamurthy’s contrary. 
stand that the gratuity scheme should 
apply to journalists and non-journalis:s 
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alike, Many other such references to 
arguments by counsel before the Tribu- 
nal, with pointed reference to the ap- 
plication of gratuity scheme to non= 
journalist employees were spotlighted, 
We may mention a few (ilustratively. 
Para 121 refers to the Written Statement 
of certain newspaper establishments giv- 
ing reasons why payment of gratuity 
should not be made applicable to non= 
journalist employees, Kindly look like- 
wise at para 140, It is interesting that 
on behalf of the workmen ie, (Indian 
Express Employees’ Union); it is stated: 
“Moreover, no fringe benefits are also 
available to the workmen of the Indian 
Express in Delhi, Even gratuity which 
has been unanimously recommendable 
by the Wage Board and was never a 
Point of dispute, is being denied to the 
workmen,” The award in para 163 and 
in para 170, proceeds on the footing that 
the management also made common 
cause. against the gratuity scheme for 
non-journalist employees, 


12. Such doubts as may exist on this 
question are cleared by the Tribunal in 
para 186, which reads thus; 


“Having thus cleared the grounds ‘of 
the. preliminary objections, I now pro- 
ceed to deliver my award on merits. I 
first take up for consideration the first 
item of dispute in the reference, dated 
Sept, 17, 1968, which again is the first 
item of dispute in the schedule of the 
‘Reference, dated Oct, ¥, 1968, and also 
the first item of dispute in the schedule 
to the order of reference dated March 7, 
1969, The following may be taken to be 
the broadlines of criticism by the mana- 
gement against the recommendations of 
the Wage Board: 

(i) to (vi) Davecsoeesenres 

(vii) Gratuity should not have been 
left to the decision of the Supreme Court 
in the pending appeal regarding gratuity 
scheme applicable to Working Journalists, 


as per the provisions contained in the 


Working Journalists (Conditions of Ser- 
vice} and Miscellaneous Provisions Act, 
1955, because in that appeal the EON 
disputants are not parties, 

(viii) and (iX). .essssssesseess 
So no remonstrance against considera- 
tion of the issue of gratuity as a juris- 
dictional issue is raised there, 

13. Having discussed the arguments 
of counsel on both sides and having 
dealt with various points of reference, 
the. learned Presiding Officer went on to 
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consider the scheme of ‘gratuity, Of 
course, he mentioned the lack of evi- 
dence for a precise, judgment and the 
absence’ of help from either side to reach 
a reasoned conclusion: - 


“My task is made more difficult be- 
cause little evidence was led as to what 
should be the gratuity scheme for non- 
journalist workmen. It was not to the 
interest of the management to lead’ evi- 
dence because they would like very much 
to await the final decision of the Sup- 
reme Court on the point, The workmen 


had no concrete suggestion to offer, I 


have, therefore, to essay into unsurvey- 
ed expense with neither a compass nor 
a guide, All that I can do is to bear in 
mind the observations by. the, Supreme 


Court, on this topic, from time to: time . 


made "and to attempt a gratuity ‘scheme 
within the framework of ‘Shose observa~ 
tions.” 


Naturally, and, if we may say so rightly, 


the Tribunal sought guidance from the 
principles laid down by this Court on a 
blue-print for gratuity, 


14. This longish discussion. on gratu- 
ity could not have been a fruitless ex- 
cursion and proves ‘beyond 
doubt that the parties on both sides, at 
the level of pleadings, at the stage of 
arguments and in the rival processes of 
contest, desiderated a decision on` a 
gratuity scheme for non-journalists, This 
bone of contention was included in the 
terms of reference (item 1), The ‘long 
submissions by many counsel on: behalf 
of the employers and employees were not 
idle debate. The plea for a full scheme 
of gratuity by the advocate for the work- 


men under the various. other newspaper - 


establishments was not submissions in 
supererogation, There is no hint in . the 
_ Tribunal proceedings that a scheme of 

gratuity was outside the pale of the Tri- 
bunal, No such objection was ever raised. 
Indeed, a tired Tribunal, confronted by 
enormous evidence and marathon argu- 
ments, would. not ` have 
sifted the grounds, sorted the evidence, 
cited the rulings and recorded the ver- 
dicts without being sure that all parties 
concerned and he Himself understood 


the reference to include the matters con-. 


tested before him, discussed by him and 


decided’ in his award. The gratuity sche- 


me for non-journalist. workmen was one 
.such ‘and it is bafflement to accept the 
submission that the learned Tribunal, a 
retired. Judge of the High Court 

ventured into an irrelevant’ terrain, 
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-barring a passing 


reasonable: 


painstakingly - 


had 
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15. _Thus, our understanding of item 1 
in the Schedule- of Reference, our study 
of the proceedings before the Tribunal 
and the reasoning in the Award converge 
to the only conclusion reasonably avail- 
able that the gratuity scheme for non- 
journalist workmen was covered by: the 
reference, No other point on the merits 
was argued although there. was a feeble 


suggestion that the Award was more 
liberal than should reasonably have 
been, In fairness, we must state that 


reference to this as- 
pect, no serious contention was raised 
or, indeed, could be raised on the merits 
of the: matter. This court lends no coun- 
tenance to submissions on the merits in 
the absence of flagrant violation of prin- 
ciples, gross travesty of justice and like 
extreme grounds, especially when the 
appeal is against an Award by an Indus- 
trial Tribunal. In.short, Sri G. B. Pai 
would not and could. not canvass the 
factual finding, The appeals are dismiss- 
ed .with costs: of respondent 1A, The 
order dated. 30-3-1971 regarding payment 
of interest will be made part of this 
judgment, 


t 


Appeals ‘dismissed, 
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. Criminal Appeal No. 40 of 1972, D/- 
6-4- 1978. . 

: (A) Criminal P. C. (5 of 1898), S. 154 — . 
— First Information Report — If delay- 
ed. -= . , a 


: In the instant case the occurrence took 
place sometime’ after midnight on 15/16th 
Nov. 1966.. The informant had lost his 
two sons in the prime of their lives. and 
he must have been shocked and stupified, 
particularly when even the corpses of 
the two deceased persons were not spared 
but were taken away by the accused. A 
third person waè also abducted. All the 
accused persons were armed with deadly 
‘weapons and one of them had a gun. The 
F. İ. R. was a at 9.10 a, m. on 16-11- 
1966. 


*(Criminal Appeal ‘No. -670 of 1968. D/- 
16-4-1977 (AID (Luck. a : 
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Held that the Sessions Judge was not 
- fustified in-holding that the F. I. R. was 
belated or that’ no -reasonable explana- 
tion for the delay in lodging the F. I. RV 
was given by the prosecution. As the 
accused were so desperate as to take 
away the bodies in order to obliterate 
all traces of their crime, they would not 
have spared the life of any persons who 
may have been sent to the Police Station 
>- at that ghastly hour, In fact, the com- 
mon sense view of the matter would be 
that in these circumstances not even in- 
formant or his relations would have ven- 
tured to: stir out of the village for going 
to the Police Station unless they were 
supplied adequate police help. It was 
true that some villagers had arrived at 
the scene of occurrence with some arm3 
but it was doubtful if they could hava 
agreed to go to the police station know- 
fng the defiant attitude of the accused, 
The only sensible course in. these cir- 
cumstances for the informant. would 
have been to. persuade the villagers to 
go in the direction of the bullock cart so 
as to find out the: dead bodies and ths 
person who was abducted. (Para 11) 
Anno: AIR Comm., Cr, P. C. i Edn. 
S. 154. N. 9, 


(B) Evidence Act (1 of 1872), S. 114 — 
Criminal P. C. (1898), S. 154 — First In- 
formation Report — Scope for presump- 
tion of due performance of official acts. 

Once the prosecution had shown thet 
regular entries were made in public 
document, namely, the general diary re 
garding the registration of the case and 
the forwarding of the special report to 
the higher authorities. and of the return 
of the person, who had taken the spe= 
cial report, to the Police Station, the 
legal presumption would be that official 
acts must. have ‘been duly performed, . Cf 

. course, it would have ‘been better if tke 
prosecution would have completed tke 
link in the chain by examining the per- 
son who had taken the special report to 
show the exact time. when the F. I. R 
was received by the Magistrate or tke 
S. P,, but even if it. did not.do so that 
was not sufficient to. put the - prosecution 
out of court, (Para 12) 
Anno: (i) AIR Manual (3rd Edn.), Evi 
Act, S. 114, N. 41; Gi) AIR Comm, Cri 
minal P, C. (6th Edn.) S, 154, N. 9. i 

< (C) Criminal P. C. (5 of 1898), S. 154 
=F. L R. — Omission on part of infor- 
mant to state correc. the kind of paper 

. used for writing F. I. R. — Effect. 

F. I. R on‘a plain paper — Informart, 

however, .categorically stating that it was 


State of U, P, S.C, 1148 


written on a ruled piece of paper — This 
omission may be due to the lapse of 
Memory on the part of informant and 
does not appear to be such a defect so as , 
to destroy the prosecution case regard~ 

ing the lodging of the F. I. R. (Paral4) 

Anno: AIR Comm, Cr. P. C, (6th Edn). 
S. 154, N. 9. 

(D) Criminal P: C. (5 of 1898), s. 154 — 
Parentage of accused, though not stated 
in F. I. R., mentioned in general diary — 
Effect on F. L R. 

Although the parentage of one of the 
accused was not mentioned in F, I. R.. 
yet it was mentioned in the general diary 
— Held that it could not be said that the 


-F. I. R. was prepared subsequently when 


it was ‘fully explained that due to in- 
advertence the parentage was not men- 
tioned in the F. I. R. and after being as- 
certained froni the informant it was men~ 
tioned in the general diary, (Para 15) 

Anno; AIR Comm., Cr. P Q (6th Edn.), 
S: 154, N. 9. 


(E) Penal. Code us of 1860), Ss. 299 
and 300 — Murder trial —. Discrepancy 
as to description of object: seized — Ap- 
preciation of evidence. 


‘The mere. fact that although the sei- 


` -zure list. shows that the lantern produced 


before the Investigating. Officer was a 
new one the witnesses have said that 
the lantern was used for three or four 
years, cannot dislodge the case of the 
prosecution that the lantern was burn- 
ing in the house at the time of the oc- 
currence particularly when there is a 
clear mention of the same in the F., I. R, 
and even some of the eye-witnesses 
have deposed about its presence. . 
(Para 16) 


‘Anno: AIR Comm., Penal Code nd 
Edn.), Ss. 299, 300, N. 78. 

(F) Penal Code (45 of 1860), Ss. 299 
and 300 — Murder trial — Evidence as 
to nature of ‘injuries — Appreciation of. 

. Normally a sharp pointed weapon 
would cause a punctured wound but. the 
weapon like banka or ballam can cause 
incised wounds. provided Instead of the 
pointed end the surface ‘of the weapon 
is used. | . (Para 20) 

Anno: AIR Comm., Penal Code (2nd 


‘Edn. ), Ss. 299, 300, N. 78. 


(G) Criminal P. C. (5 of 1898), S. 423 — 
Appeal against acquittal | — Interference 
»— Validity. . 

The High Cour? fs fully justified ‘in 
reversing the order of ‘acquittal when H# 
finds. that the Speenient of the Sessions 
Judge is perverse and unreasonable and 
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fs based on conclusion and inferences 
which cannot legitimately be drawn 
from the proved facts, - (Para 22) 

Anno: AIR Comm, Cr, P, C, (6th Edn.), 
S. 423, N, 15. 

M/s. R. K. Garg, V, J, Francis, A, Gupta 
and S, C, Agrawal, Advocates, for Appel- 
lants; Mr, D. P, Uniyal, Sr, Advocate 
(Mr. O. P, Rana Advocate with him), for 
Respondent,- 


FAZAL ALI, J.:— This is an appeal 
under the provisions of the Supreme 
Court (Enlargement of Criminal Jurisdic- 
tion) Act and S. 379 of the Code of Cri- 
minal Procedure, 1973. The appellants 
Sone Lal, Ram Swaroop Chamar, Ram 
Swarup Ahir, Shea Ram and Dularey 
have been convicted under Sec. 302/149 


Indian Penal Code and sentenced to life 


1 


imprisonment and to various terms of 
imprisonment under Ss. 147, 148,. 323/149, 
324/149, 307/149, 364/149 and 201, I. P.C. 
The conviction and sentences imposed 
on the appellants are detailed in the 
judgment of the High Court and need 
not be repeated here, 


2. This unfortunate case in ‘which 
two innocent persons have lost their 
lives and one was abducted for ‘being 
murdered appears to be an outcome ‘of 
a serious and long ‘standing enmity be- 
tween the appellants and the deceased 
and P. W. Jeet. A detailed narrative of 
the prosecution case is coritained in the 
judgment of the courts below and it fs 
not necessary for us to repeat the same 
all over again. 


3. Suffice it to say, that on the night 
‘between 15/16th November, 1966 the 
appellants variously armed with Banka, 
Ballam. Gun and lathi raided the house 
of P. W. 9 Jeet of Lachchi Khera, as< 
saulted him and killed two of his sons, 
namely, Rampal and Babu. They also 
abducted Debi Sahai and carried Debi 
Sahai along with the corpses of the de- 
ceased Babu and Rampal in a bullock cart 
with a view to dispose of the dead bodies 
and obliterate all traces of the murders, 
On an alarm being raised a number 
of persons from the neighbouring village 
arrived at the scene of occurrence but 
so desperate were the accused that they 
kept those persons at bay and did not 
allow them to interfere with the 
nefarious act perpetrated by the accused, 
ft was only after the accused left . with 
the corpses and Debi Sahai in a bullock 
cart that the villagers organised search 
parties in order to -find out the place 
where the dead bodies had. been kept 
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or Debi Sahai was confined, It was 
also alleged by the. prosecution that at 
the time of the occurrence a lantern 
was burning in the house of Jeet and tha 
villagers also had electric torches which 
they were flashing off and on and it was 
in the light of these objects that the wit- 
nesses of the prosecution had identified 
the appellants. One of the accused Raj 
Kumar was absconding so his trial was 
segregated and îs still pending, 

4. The accused pleaded innocence and 
averred that they had been falsely im=« 
plicated due to the previous enmity parti- 
cularly because Jeet had attempted to 
get some of the accused involved in’ a 
murder case, but they had been acquit« 
ted. Not content with this the appellants 
decided to wreak vengeance by killing 
the deceased and injuring Jeet and others, 
The Sessions Judge after recording tha 
evidence in the case and considering the 
same was of the opinion that the prose 
cution case was extremely doubtful and 
was, therefore, not proved. He accord« 
ingly acquitted all the accused. There« 
after the State filed an appeal before the 
High Court which differed from the view 
taken by the Sessions Judge as ft was of 
the opinion that the judgment of tha 
Sessions Judge was perverse and un- 
reasonable and. the inferences drawn by 
the Sessions Judge were not legally sus= 
tainable, The High Court accordingly 
reversed the acquittal and convicted and 
sentenced the appellants as indicated 
tae .Hence this appeal before this 


5. Mr. R. K. dan appearing for tha 
appellants has raised a number of points 
in support of his argument that this was 
not a case in which the High Court should 
have: reversed the: order of acquittal 
passed by the Sessions Judge.. The 
learned counsel has submitted that tha 
Sessions Judge had given cogent reasons 
for holding that the F, I. R. was belated 
and fabricated long after the occurrence 
and was in fact dictated by the Investi« 
gating Officer B. P, Tewari, Learned 
counsel has further argued that thera 
was no clear motive for the accused to 
have committed the gruesome murders 
as alleged by the prosecution. On tha 
other hand, the enmity alleged by the 
prosecution showed that there was every 
possible, motive for Jeet and his coms 
panions to implicate the accused, Learns 
ed counsel further argued that ff the as- 
sailants of the deceased chose to raid the 
house of Jeet in a. dark night. they would 


„have; taken amps ‘precaution to-conceal 
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their faces so that they were not identi- 
fied by the witnesses. - be os z 
' 6. Mr, Uniyal appearing for the Stete 


however submitted that there was a clear. 


motive for the accused to have comm<t~ 
ted the offences and the learned Sessions 
Judge had not in fact given any clear 
finding on the question of motive, He 
further submitted that the learned Ses~ 
sions Judge travelled in the domain „of 
conjecture and speculation in rejecting 
the F, L R. and in entertaining doubts 
regarding the truth of the prosecution 
case, 

7. We have gone through the fuég= 


ment of the High Court and also of the. 


Sessions Judge very carefully and we feel 
that having regard fo the evidence on 
record the view taken by the High Court 
is absolutely correct, The learned Ses- 
sions Judge appears to have rejected 
some of the important circumstances and 
evidence produced by the prosecution on 
purely speculative grounds and has EDs 
proached the casa from a purely artifi~ 
cial angle. of vision, A perusal of the 
fiudgment of the High Court would show 
that it has clearly displaced the imper- 
tant reasons of the Sessions Judge and 
in our opinion rightly, The High Court 
has also found that on the evidence <d< 
duced by the prosecution a clear case 
against the appellants has been esteb< 
lished and the Sessions Judge was who-ly 
unjustified in acquitting the accused 
which resulted in a serious miscarricga 
of justice inasmuch. as such gruesome 
offences went unpunished, ` Although the 
ease has been argued at very greaf 
length we do not propose to deal with 
each and every argument put forward 
before. us but we will confine ourselves 
to the main aspects on which there sp- 
pears ta be a serious controversy Ees 
tween, the parties, 

8. The starting point of the story rē- 
sulting and culminating in this blooly 
drama was the murder of Angnoo Ahir 
which took place about two years ` tes 
fore the date. of occurrence, According 
to the prosecution, Angnoo Ahir was 
possessed of sufficient lands and had no 
male issue, Angnoo, therefore, brought 
Sone Lal who was the son of the daugh- 
ter of Angnoo's sister to the village and 
kept him with him and made him in= 
charge of the properties, It appears that 
Angnoo did not like Sone Lal’s associa= 
tion with Raj Kumar and he impress2d 


en Sone Lal the desirability of dis«. 


associating himself from Raj Kumar buf 
Sone. Lal. did not listen to him, Out of 
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sheer disgust Angnoo deceased sold 8 
bighas of land out of which 5 bighas 
were purchased by P, W, 9 Jeet and his 
two sons Babu and Rampal deceased. 
Angnoo also threatened that he would 
dispose of the remaining 5 bighas which 
were being cultivated by Sone Lal if Sone 
Lal did not mend his ways, This natu- 
rally created bad feeling and animosity 
between Sone Lal and Angnoo on one 
hand, and Babu and Rampal who were 
the purchasers of tha land which might 
have otherwise been swallowed by Sone 
Lal, on the other, Angnoo was murder- 
ed and a report regarding his murder 
was lodged by Debi Sahai on 7-3-1964 
against Sone Lal, Ram Saroop Chamar, 
Raj Kumar and others, These appel- 
lants were prosecuted for the murder of 
Angnoo Ahir in which Babu and Debi 
Sahai appeared as prosecution witnesses. 
The case however ultimately ended in 
the acquittal of the appellants, Sone Lal, 
Ram Swaroop Chamar and Raj Kumar. 
We might also mention the relationship 
of the accused inter se, Raj Kumar and 
Dolarey are own brothers and Ram 
Swarup Ahir is the brother-in-law 
(wife’s brother) of Dularey. ‘The appel- 
lant Sheo Ram who was armed with a 
gun was the Bahnoi (sister’s husband) of 
Sone Lal, Thus, by arid large all the ap- 
‘pellants are inter-connected, A few days 
after the acquittal of the aforemention- 
ed appellants in the murder case Rai 
Kumar was arrested in a dacoity case 
and convicted under S. 395 for 7 years 
rigorous imprisonment, Raj Kumar 
naturally suspected the hand of the pro- 
secution party in his involvement in the 
dacoity case, One and a half months 
before the occurrence Sone Lal was 
arrested under the Arms Act for being 
in possession of an unlicensed pistol but 
he was released on bail by the High 
Court along with Raj Kumar who was 
also granted bail while his appeal in the 
dacoity case was pending In the High 
Court, 

9. According fo the prosecution, some 
time in June 1966 Sone Lal and Ram 
Swaroop Chamar extended threats to the 
deceased Rampal and Babu. It may be 
mentioned here that Ram Swaroop Cha- 
mar was also involved in the dacoity 
case, but was acquitted. The threat ad- 
ministered by Sone Lal and Ram Swa- 
roop Chamar. soon after the murder in 
the dacoity case is, in our opinion, a very 
important. circumstance to throw a flood 
of light on the real motive for the pre- 


-sent occurrence m-a fact which has not 
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been considered in its true perspective 


by .the learned Sessions Judge, Apart 
from the evidence of P, W, 2 Loknath 
who has proved these facts, the factum 
of giving of threats: and the gherao of 
Rampal and Babu appears to have been 
admitted by one of the appellants Ram 
Swaroop Chamar and. his statement 
under S. 313 of the Cr.:P. C. at p. 116 of . 
the Paper Book, The question put to 
this accused by the Court and the an- 
swer given may be extracted thus :-— 
“Q. It is alleged by the prosecution 
that thereafter Raj Kumar and you Ram 
Swarup Chamar were challaned in con= 
nection with two dacoities out of which 
in one dacoity case Raj Kumar was 
sentenced to seven years imprisonment 
and he had been let off on bail from the 


High Court and you people’ alleged ‘that . 


Babu and Rampal kad implicated you, in 
murder and dacoity arid that they would 
see you atid had also :surrounded - you, 
What have you to say? ` 


A. I was ‘acquitted in both, ‘The ze 
is correct,” 

The answer given “by Ram Swarup 
Chamar. to the second part of 
the ..question put to him by the court 
clearly shows that he frankly admitted 
the threat given -by him, and the gherao, 
Mr. Garg: tried to argue that the ques= 
tion put by the court ïn the paper book 
was not correctly translated in English, 
but on a reference to the original we find 
that the translation is absolutely correct, 
In fact, the. question was put in the fol 
lowing terms: 


“aie ga Git ET agar a fa arg ate 
Sy a E eee sree) tee age 
wl Fae ate Ser et at” 


To this part of the question the a 
lant Ram Swarup Chamar, has’ clearly " 


answered in the affirmative. This ‘ques« 
tion, therefore, clearly shows in what 
manner the mind of the appellant was 
working and taken together with the 
previous criminal case between the pars 
ties. the prosecution has undoubtedly 


established a very clear and strong. 


motive. on the part of the accused to 
wreak vengeance on the deceased and the 


prosecution party who according to the 


appellants were responsible for their im= 
lication. in. a murder and dacoity case, 

-> 10. As regards Debi Sahai ft. fs said 
that it was in evidence that he was an 
old man and had no male issue except . 
four daughters who had: already been 
married, and Rampal. and Babe wera 
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looking after the property of Debi Sahai 
which angered Sone Lal and Raj Kumar. 
The. High Court while discussing the 
question of evidence’ ‘of motive observed: 
as follows :— 

“The learned Judge appears to have 
unnecessarily tried to find fault even 
with the prosecution with regard to the 
motive of the accused for committing the 
crime,”* 


The learned Sessions Judge, as poïnted 
out, completely. overlooked certain im- 
portant aspects of the previous enmity 
which was admitted even by the accused 
in their statements under S. 313, Cri- 
minal P, Co In fact, the Sessions Judge 
has at page 163 merély narrated’ the 
enmity alleged but. has refused to draw 
any clear inference as to which way the 
enmity would cut.in the facts and cir~ 
‘cumstances of the case. In these cir- 
cumstances, we. fully agree with ‘the 
judgment of the High ‘Court that the 
finding of the trial court that there was 
no. clear motive of the murder was ab- 
‘solutely wrong. ~The High Court was, 
therefore, justified in reversing this find- 
ing which in fact was the starting point 
of the whole trouble, ` 


11. We shall now ‘come to the, criti- 
cism levelled against the F. L R, by 
learned counsel for the appellants which 
had found favour with the Sessions 
Judge. According to the. prosecution, the 
.F. I. R. was lodged at Police Station Safi~ 
‘pur at 9.10 a.m. on the basis of a written 
report which was dictated by P, W. 9 
Jeet to one Uttra Kumar and was treat- 
ed as the F, I. R..in the case. A perusal 
of the F. I, R. would clearly show that 
ft has.a ring of truth,. All the. necessary 
facts have. been stated therein including 
even the previous enmity between the 
parties,. The F, I, R. further contains 
the names of the appellants. and those of 
‘the witnesses, The exact manner in 
~which the witnesses and ‘the deceased 
were assaulted and Debi Sahai was 
abducted also finds place in the F, I R. 
The Sessions Judge was of the opinion 
that there was sufficient delay In lodging 
the F, I, R. because the occurrence took 
‘place some time after mid-night of 
15/16th November, 1966 which had left 
sufficient. time to the informant to rush 
fo the Police Station instead of waiting 
until: late in the morning. The reasons 
given by the learned Sessions Judge on 
this point are queer and the view: taken 
by. the learned Judge appears to us‘to be 
artificial. If the prosecution case is true 
then a gruesome miurder of two persons 
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had taken place. Jeet the informant hed 
lost his two sons in the prime of ther 
lives and he must have been «shocked 
and stupified, particularly when even the 
corpses of the two deceased persons we7e 
not spared but were taken away by the 


accused, A third person, namely, Dei. 


Sahai was also abducted. In these È- 
cumstances, therefore, the first anxiey 


on the part of Jeet would have been ło © 


recover at least the dead bodies and to 
save the life of Debi Sahai which was 
in serious danger. In these circuns 
stances, therefore, we could not have ex~ 
pected Jeet to act like a computer so as 
to run to the Police Station leaviag 
everybody behind him. Furthermore, the 
learned Sessions Judge completely over- 
looked the fact that all the accused per- 
sons were armed with deadly weapcs 
and one of them, viz, Sheo Ram had a 
gun and if any attempt was made dy 
the informant to go to the Police Sia- 
tion or to see somebody there he misht 
mot have returned alive particularly in 
the dark hours of the morning. If the 
accused were so desperate as to taxe 
away’ the bodies in order to oblitercte 
all traces of their crime, would they hava 
spared the life of any persons who may 
have. been sent'to thé Police’ Station at 
that ghastly hours. In fact, the common 
sense view of the matter would be tkat 
in these circumstances not even Jeet or 
his relations would have ventured’ to 
stir out of the village for going to te 
Police Station unless they were suppléd 
adequate police help. It is true that 
some villagers had arrived’ at the scene 
of occurrence with some arms but it is 
doubtful if they could have agreed to 20 
to the Police Station knowing the ce« 
fiant attitude of the accused. The ony 
sensible course in these circumstances for 
Jeet would have been’ to persuade tae 
villagers to go in the direction of the 
bullock cart so as to find out the dead 
bodies and: Debi Sahai. For these reas 
isons, therefore, we think that the Ses- 
sions Judge was not justified in ‘holdiag 
that the F. I. R. was belated or’ that -20, 
reasonable explanation for the delay 
in lodging the F. I. R. was given by the 
prosecution. The High Court has rightly 
taken this view and pointed out. that tae 
view of the Sessions Judge on this. point 
was wrong, ae : 


12. Another ground on which tie’ 


. learned Sessions Judge doubted the aq- 
thenticity of the F. I. R. was that it a>- 
pears to have been ante-timed because 
there was no evidence by -the proseci 
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tion to show as to when the special re- 
port had actually reached the higher au- 
thorities and as the Constable who had 
taken the F. I. R. to the Magistrate or to 
the S. P. returned at 8.00 a.m. the Ses- 
sions Judge inferred that the F. I. R 
must have been sent some time in the 
evening after being ante-timed to 9.10 
a.m, This inference drawn by the Ses- 
sions Judge is not at all borne out by 
the record. ` The High Court has rightly 
pointed out that ‘the injured persons, 
namely, Jeet P. W. 9, Sheo Devi P. W. 8 
and Kumar Prabha Devi were examined 
by Dr. Mittal at Safipur dispensary on 
16-11-1966 at 10.30, 11.00 and 11.45 a.m. 
The injured persons could not have 
been. sent by the Police Officer to the 
doctor unless the F. I. R. had already 
been lodged at the Police Station and 
contained a recital that these persons 
were injured. This was, . therefore, the 
most important intrinsic evidence to 
prove the authenticity and the genuine< 
ness of the F. I. R. The High Court 
rightly repelled the reasoning of the Ses- 
sions Judge that the written report Ka-32. 
may have been dictated by the Station 
Officer by pointing out that this could not 
be so because the injured persons men- 
tioned above had reached the dispensary 
between 10.30 to`11.00 a.m. which knock- 
ed the bottom out of. the allegation that 
the F. I. R. was dictated by the Investi» 
gating Officer or that it was ante-timed, | 
The High Court has further pointed out 
that P. W. 5 the Head Moharrir has 
stated on oath that the first information 
report was prepared on the basis of a 
written report at.9.10 a.m. in order to 
register the crime. The statement of 
the witness is supported by the copy of 
the entry Exh. Ka-24.. The witness had 
also stated that he had sent the special 
report of the case at 10.30 a.m. to the 
higher authorities after making entries 
in the general diary and that the con« 
stable Babu Ram who had taken the spe- 
cial report to the higher authorities re- 
turned at 8.05 p.m. as per entry in the 
general diary Exh: Ka-31. If the ac- 
cused were really serious in showing 
that there was sufficient delay in send- 
ing the special report to the- higher au- 
thorities they could -have filed a petition 
before the Sessions Judge for summon- 
ing the records.of the S. P. or.-of the 
Magistrate concerned which would have 
disclosed the exact time, when the spe- 
cial: report was received by them, Once 
the prosecution’ had. shown that. regular 


entries were made in’ public document, 
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namely, the general diary regarding the 
registration of the case and the forward- 
ing of the special report to the higher 
authorities and of the return of the per- 
son who had taken the special report 
to the Police Station the legal presump- 
tion would. be that official acts must? 
have been duly performed. Of course, if 
would have been better if the prosecu~ 
tion would have completed the link in 
the chain by examining Babu Ram and 
showing the exact time when the -F, I. R 
was received by the Magistrate or the 
S. P. but even ff if did not do so that 
was not sufficient to put the prosecution 
out of court. ha 


13. Another important criticism Tevel- 
Ted against the F. I. R. by the Sessions 
Judge was that the informant was not 
aware of some of the contents of the 
F. I. R. itself, The Sessions Judge has 
relied on the testimony of Jeet to show 
that certain.sentences contained in the 
F. I. R. were not dictated by the in- 
formant to Uttra Kumar at all. We have 
given this argument our anxious con- 
sideration but we find it wholly unten- 
able, At the time when the F. I. R. was 
dictated to Uttra Kumar by Jeet he must 
have been in a state of great.shock and 
Uttra Kumar himself was not an ab- 
solutely illiterate persen but had read up 
to 6th standard. It is, therefore, clear 
that Uttra Kumar must have written 
what was dictated fo him In his own 
words and at some places he may not 
have put the exact words used by the 
informant, but there can be no doubt 


that the substantial gist of the contents ` 


was the same as mentioned by Jeet in 
his evidence. Moreover, Jeet had given 
his thumb impression on the F. I. R. and 
thereby endorsed the correctness of its 
contents. The learned Sessions Judge 
by an imaginary process. of reasoning 
went to the extent of holding that Jeef 
wasa person of weak intellect and could 
not have been în a position to dictate 
the detailed F. I. R’ The Sessions Judge 
relied for this inference on the fact that 
the informant appears to have fainted 
once or twice during his deposition in 
court. We have read the entire evidence 
of Jeet and we do not find anything to 
indicate that Jeet was either a person 
of weak intellect or a simpleton, What 
the Sessions Judge overlooked was that 
when Jeet was called upon to narrate 
the entire incident including the manner 
in which two of his-sons were brutally 
murdered before his eyes the. very. 


memory of such a gruesome. ac may, 
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have resulted in his momentary fainting 
which is quite natural. In our opinion, 
to characterise such a person as Jeet, 
who may have been overwhelmed with 
grief while narrating the story of the 
murder of his sons, as a person of weak 
intellect is not only inhuman but amounts 
to overlooking natural human emotions, 
We, therefore, think that the reasons 
given by the learned Sessions Judge on 
this point were both unreasonable and 
untenable, : 


14. Another ground taken by the Ses- 
sions Judge was that Jeet P. W. 9 had 
categorically stated in his statement that 
the F, I, R. was written on a ruled piece 
of paper, whereas in fact the F, I. R 
lodged before the Police Station was on 
a plain (unruled) paper, This omission 
may be due to the lapse of memory on 
the part of Jeet and does not appear to 
be such a defect so as to destroy the pro- 
secution case regarding the lodging off 
the F, I. R. Apart from these reasons, 
Mr, Garg appearing for the appellants 
vehemently contended that the F. I, R. 
fn the instant case runs into 2} pages in 
print which in writing would be about 
five pages and it was physically impos- 
sible for the Head Moharrir to have 
copied out this F., I, R. in the General 
Diary and other papers by 10.00 a.m. It 
was contended that if the F, I. R. was 
actually lodged at 9.10 a.m. the copy- 
ing out would take at least one hour or 
more for one entry, this would mean 
that by the time the F, I, R. was copied 
out in the general diary if would be. 
well over 11.00 a.m. but the evidence 
shows that the Injured persons were 
produced before the Doctor at 10.30 a. m., ` 
that is before the F. I, R. could have 
been fully copied ouf.in other papers. 

is argument. although attractive is 
without any substance, For an expert 
like the Head Moharrir who had been 
Going this type of work and was ac- 
customed fo the same it will not take 
more than 10 to 15 minutes to copy out 
the contents of the F, I. R. and that 
would leave sufficient time to enable the 
Police to send the injured to the doctor 
after making the necessary entries in the 
general diary and other papers. If the 
accused had any reason to think other- 
wise It was permissible for him to cross« 
examine the witness concerned and to 
lay the foundation for his own version. 


45. Lastly, was suggested by the 
Sessions Judge that although the parent- 
age of the accused Dularey was not men~) 
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tioned In fhe F., T. R. yet i was mentior- 
ed in the general diary which shows tht 
the F.LR, was. prepared subsequently. 
The High Court has clearly pointed oxt 
that it was fully explained that due -o 
inadvertence the parentage of Dularey 
was not mentioned in the FLR. bit 
after being ascertained from the info-~ 
mant it was mentioned in the general 
diary. In these circumstances, therefore, 
the omission, ff any, does not appear ~o 
be of any significance, These were tke 
main reasons given by the Sessious 
Judge for disbelieving the FIR. and, :n 
our opinion, the High Court was rigat 
In pointing out that the reasons given 
by the Sessions Judge were both ums 
sound and untenable. 


16. Another circumstance relied upen 
by the Sessions Judge was that the-e 
was no reliable evidence to show tEa 
‘presence of light In the house whith 
may have enabled the witnesses <o 
identify thea assailants. The learned 
Sessions Judge disbelieved the story f 
the prosecution that a lantern and a 


chimney were burning în the house ard - 


the accused and also the witnesses wo 
arrived at the scene had electric torches 
which they flashed off and on. On a 
careful consideration of the evidence l<d 
by the prosecution on this point we fird 
ourselves in complete agreement wih 
the High Court that the reasons given 
by the Sessions Judge are wholly uz% 
acceptable and are based on speculativa 
and queer grounds. The Sessions Judza 
seems to have overlooked the fact that 
the F.LR. which in the circumstances 
was lodged- at the earliest possible 
opportunity clearly mentions the præ- 
sence of the lantern which was hangiag 
from the roof of the house, The acca 
sed persons were known to the witness:s 
from before and it was not difficult fr 
the witnesses to have identified the: =- 
cused in the light of the lantern, The 
Sessions Judge however pointed out tkat 
the Investigating Officer says that when 
he visited the spot he. did not find the 
fantern there and that he did not mers 
tion the presence of the lantern anye 
where in the sketch map prepared >y 
him. Learned counsel for the appellarts 
while supporting the judgment of tne 
learned Sessions Judge contended that 
there is a serious discrepancy between 
the seizure list and the lantern and the 
description of the lantern given by the 
witnesses. If was argued that whereas 
the seizure list shows that the lantemn 
produced before the Investigating Offieer 
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was a new one the witnesses have said 
that the lantern was used for three or 
four years. A lantern does not become 
very old if used for three or four years, 
ff kept in a proper condition, Tt may 
be that at the time when the seizure 
list was prepared and lantern was clean- 
ed up by the members of the family 
and hence it appeared to be a new lan~ 
tern and was so described in the seizure 
list. This by itself, therefore, cannot 
dislodge the case of the prosecution that 
the lantern was burning in the house at 
the time of the occurrence particularly 
when there is a clear mention of the 
same in the F.I.R. and even some off 
the eye-witnesses have deposed about 
its presence, There can be no doubt 
that the lantern was produced before the 
Investigating Officer as a result of which 
the seizure list was prepared, It is true 
that there fs some discrepancy about the 
time when the lIantern was produced 
before the Investigating Officer, Accord- 
ing to the ladies, it was produced on the 
day when the Investigating Officer 
reached the place of occurrence, that is 
on the 15th November, 1966 whereas 
according to Jeet it was produced on the 
7th November, 1966. There does not 
appear to be any real inconsistency in 
any of these statements,. It is the admit- 
ted case of the parties that Jeet was 
sent to the dispensary for treatment on 
16th November, 1966 and so he was not 
in a position te produce the lantern be« 
fore the Investigating Officer during his 
visit to the scene of occurrence on that 
day. The ladies however were already 
present at the spot and there was no« 
thing improbable in their producing tha 
lantern before the Investigating Officer 
on the 16th November, 1966, Even the 
Investigating Officer has admitted in his 
evidence. that he forgot to mention the 
presence of the lantern In the sketch 
map due to oversight, Lastly, there is 
an intrinsie evidenca to show that the 
lantern must have been there, .P,W. 8 
Sheo Devi has stated in her evidence at 
page 52 of the paper book that her 
child was ill and medicine had to be 
given to the child, Exhibit Ka-54 is a 
recovery memo of tha empty phial, In 
these circumstances, if cannot be possible 
that the medicine could have been ad- 
ministered to the child without making 
necessary arrangements for some light 
and it would be quite natural for the 
inmates of the house to keep the lan- 
tern burning so that they may be able 
fo give medicine fo the child, Similarly, 
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the learned Sessions Judge thas disbeliev- 
ed the fact that the accused and other 
persons had electric torches merely bes 
cause the said torches were not- produ- 
ced before the Police, This was a mat- 
ter of no significance and was not at all 
a ground for holding that no electric 
torches were held by. the accused or the 
other persons, This would be particu- 
larly so. in view of the fact that the 
entire occurrence must have taken a 
considerable length of time because - it 
took place in four stages; (1) the :arrival 
of the accused and the prosecution 
party, (2) the assault on Babu, (3) the 
climbing of the stairs and the -assault on 
Rampal, (4) abduction of Debi Sahai and 
the removal of the corpses, of Babu and 
Rampal and their being placed in a 
bullock cart to which were attached the 
bullocks of Dularey, . 
must have taken a considerable time 
and that is why same of the appellants 
had seen to it that the witnesses pre- 
sent did not venture to interfere with 
the operation caried on by: the accused, 
nor could such a variety of incidénts 
have taken place in an absolutely ‘dark 
night without the help of any light. 
These facts, therefore, clearly bespeak ‘of 
the presence of light being there.. In 
these circumstances,- therefore, -we are 
Satisfied that the reasons: given by the 
learned, Sessions: Judge for rejecting this 
part. of the’ prosecution case was not 
. borne out. by the circumstances and was 
clearly against the weight of evidence on 
record, Once it is held that there -was 
sufficient light there would be no diffi- 
culty for the | witnesses in apie ra the 
accused. 

17. It was then suggested by: coana 
for the appellants that after the accused 
left and. the villagers arrived on: the 
scene of occurrence and’ before . they 
divided themselves. into various: search 
parties for tracing the bullock cart they 
should .have gone to the accused. who 
belonged to the village în order to. ascer- 
tain the cause of the occurrence. This 
argument fails. to take into consideration 
the stark realities of the situation. The 
accused persons appear to have behaved 
din a most desperate fashion in. killing 
two persons and in abducting. the third 
and injuring others. How could the 
villagers have dared to enter the house 
‘of the accused even if they were there 
fn order to remonstrate with them? 
Moreover, we have already indicated 
above the anxiety of the villagers te 
trace the bullock cart and.to save the 
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life of Debi Sahai’ as soon as possibla 
and the search of the accused persons 
would in the circumstances ba a matter 
of secondary importance, 


18. The learned. Sessions . Judge ap« 
pears to have: made a capital out of a 
very insignificant circumstance. eee 
ing to the prosecution, empty cartridges 
were found at the spot ‘which means 
that the gun must have been fired either 
to assault or to scare.: The gun belong= 
ing to the accused Sheo Ram was res . 
covered from a factory in Kanpur whera 
it appears to have ‘been deposited by 
Sheo. Ram who was a licensee of the gun 
recovered, The Ballistic Expert opined 
that the empties found at the spot and 


_sent to him for examination could ba 


fired from the gun belonging to Sheo 
Ram. ‘These facts were. proved beyond 
any reasonable doubt and in view of the 
proof of these facts it was for the. accu« 
sed to explain how his gun reached the 
factory- and when it was deposited there, 
It is true that there is.no legal evidenca 
to show the exact date when the gun 
was deposited but that fact is not very 
material as the High Court has rightly 
pointed out .that. once: it was shown thaf 
Sheo Ram was armed with a gun on 
the night of the occurrence and that the 
empties found at the spot could be fired 
from his gun which was recovered from 
the factory, it was for the accused Sheo 
Ram'to give an affirmative explanation 
as to. when and under what. circum<« 
stance was the. gun deposited in the 
factory. The High .Court has pointed 
out that Sheo. Ram in his statement 
under Section 313 of the Code of Crimi« 
nal Procedure despite a specific question 
put to him in this regard failed to give. - 
a satisfactory answer. These circume 
stances, therefore, may lead to confirm 
the :presence of accused Sheo Ram du- 
ring the night at the place of occurrenca 
as’ proved by the eye-wiineses, 


“19. ‘tt was further aus by per 
for the appellants that it appears that 
some dacoits may have entered the 
house of the deceased and committted 
the murder in the course of the commis« 
sion of the dacoity. The High Court 
rejected this ‘argument as not being 
borne out by the evidence on record 
and in our opinion rightly. There was 
no trace at all of the commission: of any 
dacoity. ‘There. was no evidence to’ show 
that any article ‘was removed from 


-the house or any inmates were assaulte 


ed when. they protested against the loots 


m 
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ing of the properties. Finally, there was 
no reason for the dacoits to have re< 
moved the two corpses in a bullock cart 
and abducted Debi Sahai, The nature 
and the pattern of the occurrence clear- 
ly suggests that the accused persons hac 


entered the house to wreak ‘vengeance, 


on the deceased for the role they play- 
ed in the previous litigation in involving 
some of the accused in murder and da- 


coity cases so as to teach them a lesson — 


which may be remembered for.all time 
to come, We, therefore, overrule the 
argument of Mr. Garg on this point 
According to the evidence of the eye- 
witnesses, Ram Swarup Ahir and Raj 


. Kumar and others assaulted Babu with 


ballam and banka on .a cot where he 
was sleeping with the witness Jeet. This 
is deposed to by P.W., 2 and P.W. & 
Similarly, it has been proved that Sone 
Lal and Ram. Swaroop Chamar scaled 
over. the wall and climbed to the place 
where Rampal was sleeping and assault- 
ed ¿him with banka and ballam. Ram 
Swaroop Chamar further assaulted 
P.W. 8 with a ballam on the chest. This 
circumstance is proved by, P.Ws. 8 and 
9. Sone Lal assaulted P.W. 9 with kicks 
and fists and Ram Swaroop Chamar in- 
flicted blows with a ballam on him, 
This is proved by P.Ws. 2, 3 and & 
Sheo Ram pushed Prabhawati as a re- 
sult of which she fell down and sustain- 
ed injuries which. have been proved by 
the doctor. 


by P.Ws. 2 and 3. Thereafter Sone Lal 


and Raj Kumar brought Debi Sahai and . 


put him in the bullock cart as deposed 
to by P.Ws. 2 and 3. We have gona 
through the evidence of these witnesses 
very carefully and we see no reason tə 
distrust their evidence. The learned 
Sessions Judge appears ta have brushed 


aside their evidence on sweeping grounds 


without considering the intrinsic merits 


` of their evidence. 


. 20. The assault committed by tha 
accused and the injuries inflicted b7 
them on the deceased and the other per- 
sons are clearly corroborated by ths 
medical evidence of the doctor examin- 
ed by: the prosecution. P.W. 1 -Dr 
Mittal found two punctured wounds and 
two contusions and one abrasion on tha 
person of the informant Jeet, -The doc~ 
tor has deposed that injuries 2 and -é, 
namely, the punctured wound could ba 
caused by a sharp edged weapon. Thesa 
Injuries were caused by Sone Lal who 
was armed with a ballam .which was 
undoubtedly a sharp edged weapon. 
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This circumstance is . proved. 
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Similarly, Sheo Devi has one punctured 
wound which could be caused by a sharp 
edged weapon and was naturally caused 
by one of the accused who were armed 
with sharp pointed weapon, Dr, Srivas- 
tava who performed the post-mortem 
examination on Rampal found as many 
as 8 incised wounds on various parts of 
the body of the deceased Rampal and 
according to the doctor these Injuries: 
could be caused by sharp edged weapons 
with which the accused were undoubt- 
edly armed. It was however argued by ` 
Mr. Garg that if the deceased would 
have been assaulted by-the banka or 
the ballam then we should have expect- 
ed punctured rather than incised wounds. 
Normally a sharp pointed weapon 
would cause a punctured wound but the 
weapon like banka or ballam can cause 


incised wounds provided instead of the 


pointed end. the surface of the weapon 
is used. In the melee that followed it 
would have been difficult for the wit- 
nesses to say with. exactitude. that in- 
injuries were cauged by the surface or 
by the pointed end. The injuries found 


‘on the deceased persons would, there- 


fore, be sufficient evidence of. the nature 
of the assault. . In these circumstances, 
we are unable to find any real incon- 
sistency. between the medical and the 
ocular evidence and the learned Ses- 
sions Judge was not at all justified in 
rejecting the prosecution case on this 
ground, . 


21. On a careful consideration there~ 
fore of the circumstances and the evid- 
ence on record we are satisfied that the 
judgment of the Sessions Judge contain- 
ed gross errors of record and was 
against the weight of the evidence addu- 
ced ‘by the prosecution, “The reasons 
given by the learned Sessions Judge 


were speculative, perverse and totally 
unsound, 


22. Lastly, if was argued by Mr. Garg 
that the High Court was not justified in 
reversing the order of acquittal merely 
because it took a different view of the 
matter on a.reappraisement of the evid- 
ence. We are satisfied that this is not 
a case of that kind. In fact, the High 
Court was fully justified’ in reversing 
the order of acquittal when it found 
that the judgment of the Sessions Judge 
was perverse and unreasonable’ and was 
based on conclusions and inferences 
which could not legitimately be drawn) 
from the proved facts. The High Court 
was not therefore in error in reversing, 
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the order of acquittal. Sufficient evid- 
ence was led by the prosecution to 
prove that this was a case of a pre« 
planned cold blocded murder of two 


‘persons and an abduction of third per- 


son for the purpose of murder and in 
all probabilities the third person must 
have been done away with. In view of 
the brutal murder of two innocent per- 
sons by the accused persons who shared 
a common intention the convictions of 
the appellants .under Section 302/149 
I. P. C. .are upheld. Having regard 
to the individual assaults and the com- 
mon object of the unlawful assembly to 
cause the injuries the other convictions 
are also sound and are sustained. 
23. The result is that the appeal fails 
and is accordingly dismissed. 
Appeal dismissed, 
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Notifications under, D/- 30-3-1972 and 
24-9-1975 — Grant of stage carriage per- 
mits in pursuance of stay order per- 
mitting grant of permits but prohibiting 
issue thereof till vacation of stay — Issue 
of second notification before vacation of 
stay — Effect of, on permits granted: 
1976 TAC 497 (All) Reversed. 


Where the R.T.A. granted permits for 
stage carriages in pursuance of a stay 
order of the High Court which permit- 
ted grant of permits but prohibited issue 
thereof till the vacation of stay with 
the usual conditions to be complied with, 
within one month of vacation of stay, 
the R.T.A. was bound to issue permits 
to the grantees after vacation of stay 
on the fulfilment of conditions within 
the specified time limit despite issuance 
of second notification before vacation of 
stay, which prohibited consideration of 
pending applications for stage carriage 
permits. In such a case, when the 
R.T.A. granted the permits, the applica- 
tions for permits stood disposed of and 
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nothing remained pending except the 

ministerial act .of issue of permits. 1976 
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pellants; Mr. Yogeshwar Prasad, Sr, 
Advocate (Mr. R. A. Sharma, Miss Rani 
Arora, and Miss Meera Bali, Advocates 
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UNTWALIA, J.:— The facts of this 
appeal by special leave are very much 
similar and the points involved are 
almost identical to those in the case of 
Sharif Ahmad v. Regional Transport 
Authority, Meerut, (1978) 1 SCC 1: AIR 
1978 SC 209. The Allahabad High Court, 
in the order under challenge in this 
appeal, has followed its earlier decision 
which was upset by this Court in the 
case aforesaid. We could have disposed 
of this appeal by a short order saying 
that it is covered by the earlier decision 
of this Court, but some differences in 
the facts of the two cases led Mr. Yo- 
geshwar Prasad, learned counsel for the 
respondent operators to advance a stre« 
nuous argument to oppose the following 
of the above course. But on scrutiny, 
we find that there is no distinction be- 
tween the two cases on the main point, 
For the reasons stated hereinafter there 
has to'be made a difference in the ope- 
rative portion of the order of this Court, 
We need not state all the facts, the 
entire history of the litigation, and all 
the points decided in the earlier case, 
We shall merely proceed to mention in 
this judgment facts which are somewhat 
different and enabled the respondents to 
endeavour to make out some points of 
distinction justifiably or unjustifiably. 

2. The route in question is Firozabad« 
Etah via Pharia~-Mustafabad-Phaptu. The 
Regional Transport Authority, Agra 
refused to grant permits to the appel- 
lants for plying their stage-carriages on 
this route by its order dated the 25th 
October, 1969 on the ground that a- part 
of the route was not motorable. In 
appeal from the said order the Trans- 
port Appellate Authority held on the 
16th of January, 1971 that ff was a 
motorable route and directed the Regio« 
nal Transport Authority to consider the 
applications ofthe appellants. on merits, 
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Respondent Ne, 3 — one of the existing 
operators filed Writ Petition No. 501 of 
1971: in the High Court challenging the 
Appellate Order dated the 16th January, 
1971. In this Writ Petition, the High 
Court made a stay order on the 20-h 
of May, 1971 permitting. the Regional 
Transport Authority to. consider the 
applications for the grant’ of the permits 
on the route and grant them, if on 
merits, the applications were fit to be 
allowed, But the permit so granted 
should not be issued until further orders 
of the High Court. Then came the in- 
sertion of Section 43-A in the Motor 
Vehicles Act by an amendment of the 
U. P. Legislature and the general direz- 
tion of the Government on the 30th of 
March, 1972, which are all referred -o 
in the judgment of this Court in Sharif 
Ahmad’s case, (AIR 1978 SC 209). 

3. On the ist of May, 1973 the Re- 
gional Transport Authority sanctioned er 
granted the permits to all the appellanis 
by an order made in the following terms 5 


“Permits are sanctioned to these appli- 

cants for three years on usual conditions 
in public interest subject to the order 
of the High Court in the pending writ 
petition in which stay order is at present 
operating to the effect that although 
permits can be sanctioned but they will 
not be issued. Vehicles will have to be 
put up on the route and affidavits thet 
there has been no conviction under the 
I. P. C. during the last five years wil 
have to be filed in each case within one 
month of the receipt of the High Court 
order in office in case the stay order is 
vacated and the writ is disallowed.” 
The operator respondent challenged ths 
‘said order of the Regional Transport Au- 
thority by filing Writ Petition No. 4153 
of 1973 in the High Court, In this writ 
petition also an interim order of staz 
was made by the High Court on ths 
18th of July, 1973 in the following 
terms :— 


' “Until further orders, no new permil 
shall be issued on Firozabad-Etah via 
Phaphotu route in pursuance of U, E. 
Act No. 25 of 1972 or any notification 
issued thereunder. We further direc 
that if any permit has been granted 
under the Amending Act to respondents 
Nos. 5 to 15, it shall not be issued to 
them until further orders,” 


Writ Petition No. 4158 of 1973 was dis- 

missed by the High Court on the 7th o= 

February, 1975 and with the dismissa_ 

of the said writ petition came to. an.end 
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the interim order made by the High 
Court therein on the 18th July, 1973. But 
the interim order made in writ petition 
No. 501 of 1971 on 20-5-1971 continued. 
It was formally vacated on the 29th 
September, 1975 — five days after the 
issuance of the notification making a 
change in the law on the 24th Septem- 
ber, 1975, a copious reference to which 
has been made in Sharif Ahmad’s case 
(AIR 1978 SC 209), According to the ap- 
pellants in spite of the fact that they 
had complied with the conditions im- 
posed by the Regional Transport Autho- 
rity in its order dated 1-5-1973 and thus 
had become entitled to the issuance of- 
the permits which had already ‘been 
sanctioned or granted, the said Autho- 
Tity did not issue permits to them. They, 
therefore, moved the High Court by a 
writ petition which was dismissed by a 
learned single Judge and his decision was 
upheld in Letters Patent Appeal by a 
Division Bench of the High Court. The 
High Court thought that the position in 
the -present case is precisely the same 
as in the other. The Bench, therefore, 
upheld the order of the single Judge on 
that account, 


4. We. now proceed to briefly notice 
and discuss the various differences point- 
ed out to us in the instant case from the 
facts of the. earlier case, 


5. We may, at the outset, note that 
in Sharif Ahmad’s case (AIR 1978 SC 
209) following the general direction 
given in the notification dated the. 30th 
March, 1972 issued by the State Gov- 
ernment under S. 43-A of the Motor 
Vehicles Act, the State Transport Appel- 
late Authority had granted the permits 
and left the matter of their issuance to 
the Regional Transport Authority on the 
fulfilment of certain conditions by the 
persons concerned, With reference to 
such a situation the law laid down by’ 
this Court was at p. 7 of (1978) 1 SCC; 
(at p. 213 of AIR 1978 SC) :— 


“To our mind the problem does not 
present much difficulty, The applications 
filed by the appellants for grant of per- 
mits to them were rejected by the Re- 
gional Transport Authority in October, 
1971, They were. finally disposed of and 
permits were granted to them by the 
order of the Appellate Tribunal made 
on February 19, 1975. The consideration 
of the applications for grant of permits 
was no longer pending after the said 
order, What remained pending was a 


,mere ministerial act to be performed by 
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the Regional Transport Authority or by 


any delegate of that authority in accord- - 


ance with R. 44-A ‘of the U, P, Motor 
Vehicles Rules, 1940,” 


In the instant case, as a result of the 
limited stay order passed by the High 
Court on the 20th of May, 1971, the Re- 
gional Transport Authority itself grant- 
ed the permits. The applications, there- 
fore, stood disposed of and were not 
pending. What remained pending was 
the ministerial act of issuing the permit 
on the fulfilment of the conditions im- 
posed in the order. There was no differ- 
ence between the sanction of a permit 
and grant of a permit as was sought to 
be made out by Mr. Yogeshwar Prasad. 
In our opinion, it was also a futile at- 
tempt on his part to show that in the 
judgment of this Court in Sharif Ahmad’s 
case it had been laid down that the ap- 
plications stood dispased of because the 
conditions imposed by the Appellate Au- 
thority had been complied with before 
the notification dated September 24, 1975 
came into force and even the stay order 
had been vacated in that case sometime 
in June or July, 1975 prior to that notifi- 
cation, Nothing of'the kind was said in 
that case to cull out the alleged ratio. 
The two limbs of the decision are quite 
distinct and- separate. When the order 
of grant was made by the Appellate Au- 
thority, the applications stood disposed 
of. Of course, for the purpose of seeing 
whether by a writ of Mandamus the Re~ 
gional Transport Authority could he 
directed to issue the permit it had to be 
seen whether the conditions imposed by 
the Appellate Authority had been com- 
plied with in time. Similarly in this 
case the grant was complete and the 
applications stood disposed of finally by 
the Regional Transport Authority on 1-5< 
1973. Permits, however, could not be 
issued until the order of stay made by 
the High Court on’ 20-5-1971 was vacat- 
ed. We do not think that the argument 
of Mr. A. K. Sen that the stay order 
made by the High Court in the earlier 
writ petition was merged in the stay 
order of the High Court made in writ 
petition 4158 of 1973 and since that writ 


petition was dismissed on 7-2-1975 the_ 


stay as a whole stood vacated on that 
date before coming into force of the 
notification dated’ 24-9-1975, is correct, 
In our opinion on a strict interpretation 
of the order of the Regional Transport 
Authority made on: 1-5-1973 in pursuance 
of the earlier order of stay made by the 


High Court the issuance of the permit 
was made subject to the vacation of this 
order which was vacated only on 29-9- 
1975 — five days after the notification in 
question. But that makes no difference. 
As held in the earlier case, issuance of 
a permit was a ministerial act. The 
notification dated 24-9-1975 did not make 
the application for grant of permit pend- 
ing only because of that. The change of 
the law brought about by the said noti- 
fication or even later in the year 1976 
by some Ordinance and Acts as discus- 
sed in Sharif Ahmad’s case did not make 
any difference, ‘The appellants, if they 
had complied with the conditions im- 
posed by the Regional Transport Autho- 
rity in its order dated 1-5-1973 within a 
month of the receipt of the High Court 
order vacating the earlier order of stay, 
then permits had to be issued to them. 
The Regional Transport Authority could 
not refuse to issue the permits because 
of the notification dated 24-9-1975, 


6. Mr. Yogeshwar Prasad also tried 
to point out that a part of the route in 
question is not motorable. We are not 
concerned with this matter in this ap- 
peal. Even on the basis of the report of 
the Regional Transport Authority dated 
August 31, 1977 submitted to this Court 
in pursuance of the order of this Court 
dated 17-8-1977 it would be found that 
a portion of the route is non-motorable 
only during the rainy season. We can- 
not, therefore, hold in this appeal that 
permit should not be issued on that ac- 
count, 


7. After the conclusion of the hear- 
ing in this case we had asked the para 
ties to file papers and/or affidavits in sup- 
port of their rival contentions regarding 
the fulfilment of the conditions imposed 
by the Regional Transport Authority in 
fits order dated 1-5-1973. Parties have 
accordingly done so. ‘The position is not 
quite clear on the basis of the papers 
filed by the appellants. On behalf of 
the respondents, however, an affidavit 
has been filed to indicate that only Sadat 
Hussain, one of the appellants in this 
appeal, had complied with the conditions 
within time or before time. The other 
appellants had not. It is stated in this 
affidavit that the order of the High Court 
dated 29-9-1975 vacating the stay order 
dated 20-5-1971 was received in the 
office of the Regional Transport Autho- 
rity on 9-10-1975. The conditions had 
to be fulfilled within a month thereof, 
But the affidavit shows that the other 
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appellants had filed their affidavits re- 
quired to be filed by them by the Re= 
gional Transport Authority in its order 
dated 1-5-1973 on various dates in De- 
cember, 1975 and thus the conditioas 
were not complied with in time. We 
leave this matter open to be looked into 
by the Regional Transport Authority, 


8. For the reasons stated above, we 
allow this appeal and direct the Regional 
Transport Authority to issue permits for 
the route in question to such of the a- 
pellants who are found to have complied 
with the conditions in time, Permits 
will not be issued to those who had fail- 
ed to comply with any of the conditions 
in time, In regard to the period of per- 
mits to be issued in pursuance of our 
order, we would like to make it clear 
that the permits were to be issued for 
a period of three years only, Temporary 
permits seem to have been issued to the 
appellants or some of them from time 
to time in pursuance of the interim 
order made either by the High Court or 
by this Court. The total period of such 
temporary permits in the case of any 
of the appellants must be deducted and 
adjusted, as in the present situation of 
the law it would be just to do so, from 
the period of three years. In the cir- 
cumstances, we make no order as’ to 
costs in this appeal. 

Order accordingly. 
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Nirmal Kumar Khandelwal, Petitioner 
v. The Union of India and others, Res- 
pondents. 

Criminal Writ Petn, No, 1238 of 1978, 
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Conservation of Foreign Exchange ani 
Prevention of Smuggling Activities Act 
(52 of 1974), Ss. 8 (f), 10 — Order of con- 
firmation of detention not passed within 
8 months of commencement of detention 
— Further detention after expiry of 
3 months — Ipso facto becomes illegal —~ 
(Constitution of India, Art. 22 (4). 


If no order of confirmation of the de- 
tention is made. under Cl, (f) of S. 3 
within. three months of the date of de- 
tention by the appropriate Government, 
further detention of the detenu after the 
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expiry of that period is without the au- 
thority of law, (Para 10) 
The expression “may confirm” in Cl. (£) 
of S. 8 is significant. It imports a dis- 
cretion. Even where the Advisory Board. 
makes a report that in its opinion, there 
fs sufficient cause for the detention con- 
cerned, the Government may not con~ 
firm the detention order. Read in the 
light of Art. 22 (4) of the Constitution 
and the context of the words “continue 
the detention” in Cl. (£) of .S. 8, they de- 
finitely lead to the conclusion that the 
sine qua non for continuing the deten- 
tion made beyond the period of three 
months, is the confirmation of the deten- 
tion order by the appropriate Govern- 
ment. Conversely, the non-confirmation 
of the initial order by the appropriate 
Government before the expiry of the 
period of three months’ detention, shall 
automatically result in revocation and 
termination of the legal authority for its 
continuance, This position is further 
clear from the language of S. 10. The 
words “which has been confirmed under 
Cl. (£) of S. 8” occurring in S. 10 under- 
score the same policy which underlies 
the constitutional mandate in Art. 22 (4). 
Case law Relied on, (Para 8) 


The fact that the period prescribed for 
the Advisory Board to make its report 
has been increased from 10 weeks (as 


Union of India 


_ Prescribed under MISA) to 11 weeks in 


COFEPOSA, leaving only a short period 
for the Government to take a decision 
under S. 8 ($, does not denote that the 
legislative intent was that the order of 
confirmation of the detention and its con- 
tinuance could be made after the expiry 
of three months from the date of the 
detention, (Para 9) 


Anno: oe Comm, Const. of India, 
Art. 22 (4), N 


Cases inane Chronological Paras 
AIR 1975 SC 367 a (1975) 2 SCR 854: 


1975 Cri LJ 419 2 
AIR 1972 SC 1356 : 1972 Cri LJ 845 2 
AIR 1972 SC 1446 3 1972 Cri LJ 916 2, 

7,8 
AIR 1972 SC 1924: (1972) 2 SCR 787 2 
AIR 1972 SC 2262 2 
AIR 1952 SC 181 s 1952 SCR 612 «& ak 


Cri LJ 955 

Mr. A. K. Sen Sr. Advocate (Mr. Her- 
ginder Singh Advocate with him), for 
Petitioners; Mr, E. C. Agarwal and Miss 
A. Subhashini, Advocates (for No. 1) and 
Mr. M. N. Phadke Sr. Advocate (Mr. 
M. N. Shroff Advocate with him), (for 
No, 2), for Sepondpnts; 
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SARKARIA, J.:— This is a petition 
under Art. 32 of the Constitution - for 
the grant of a writ of habeas corpus, 
The petitioner has been detained with 
effect from October 24, 1977 by an order 
passed by the Secretary to the Govern- 
ment of Maharashtra under S, 3 (1) of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (for short called COFEPOSA), 
Reference was made to the Advisory. 
Board on 24-11-1977, At its sitting held 
on 23-12-1977, the Board rejected the 
representation of the detenu and opined 
that there was sufficient cause for the 
detention, 


2. The detention has been challenged 
mainly on the ground that no order 
under Cl. (f) of S. 8 of the Act confirm- 
ing the detention was passed by the ap- 
propriate Government within three 
months of the commencement of the de= 
tention and, as such, the continuance of 
the detention beyond the initial period 
of three months was violative of the 
mandate of Art. 22 (4) of the Constitu- 
tion. In support of. this contention, Mr. 
Ashoke Sen, appearing for the petitioner, 
has cited five decisions of this Court — 
Shibapada Mukherjee v. State of West 
Bengal, AIR 1972 SC 1356; Ujjal Mondal 
v. State of West Bengal, AIR 1972 SC 
1446; Deb Sadhan Roy v. State of West 
Bengal, (1972) 2 SCR 787 : (AIR 1972 SC 
1924); Micki Khan v. The State of West 
Bengal, AIR 1972 SC 2262 and Satyadeo 
Parshad Gupta v. State of Bihar, (1975).2 
SCR 854 ; (AIR 1975 SC 367), 


3. As against the above, Mr, Phadke, 
appearing for the State of Maharashtra, 
contends that the view taken in the 
aforesaid decisions of this Court, is not 
in conformity with the plain language 
of Art. 22 (4). In the counsel’s view, 
what Art, 22 (4) requires is that no law 
providing for preventive detention shall 
authorise the detention of a person for a 
longer period than three months unless 
an Advisory Board consisting of persons 
having the qualifications specified there- 
in, reports before the expiration of the 
said period of three months that there 
is, in its opinion, sufficient cause for 
such detention, This requirement — 
proceeds the argument — was fully 
complied with in the instant case because 
the Advisory Board had made such a 
report within three months of the date 
of detention and within 11 weeks of the 
receipt. of the Reference from the 
Government. It is stressed that there is 
nothing in the language of Art, 22 (43 
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or in COFEPOSA which requires that 
the confirmation of the detention on the 
basis of the report of the Advisory 
Board, should also be within three 
months from the commencement of the 
detention. 


4, According fo Mr, Phadke, COFE~ 
POSA on. the other hand clearly indi- 
cates that an order of confirmation of 
the detention can be passed by the ap- 
propriate Government within a reason~ 
able time even after the expiry of the 
initial period of three months’ detention, 
In this connection, counsel has adverted 
us to Clause (c) of S. 8, which requires 
that the Advisory Board shall, on re- 
ceiving the Reference from the appro~ 
priate Government, submit its report as 
to whether or not there is sufficient 
cause for the detention, within 11 weeks 
from the date of the detention; while 
under the corresponding: provisions of the 
Maintenance of Internal Security Act, 
1971, the period prescribed for the re~ 
port of the Advisory Board is ten weeks 
only, The point sought to be made out 
is that if the Advisory Board makes a 
report that there is sufficient cause for 
the detention, to the appropriate Gov- 
ernment just before the expiry of the 
aforesaid period of JL weeks, then 
hardly about 13 or 14 days would be left 
to the Government to consider whether 
or not the detention should be confirm~'_ 
ed. This period, it is contended, left to 
the Government for taking a decision on 
the report of the Advisory Board is too 
short from a practical point of view, 

5. On the above premises, Mr, Phadke 
urges that the aforesaid decisions of this 
Court — none of which was a case of 
detention under COFEPOSA = need re~ 
consideration. 

6. Before dealing with these argu- 
ments, it may be noted that the afore- 
said ground of challenge has been speci- 
fically adumbrated as Ground No, 12 in 
the petition. In the counter filed on be« 
half of the respondent-State, the fact that 
the order of confirmation of the detena 
tion was not passed by the appropriate 
Government within three months of the 
date of detention, appears to have been 
impliedly admitted in these terms: 

We ee ee No confirmation is needed 
on the part of the State. Government, 
After the advice of the Advisory Board, 
the detention of the detenu was con- 
tinued and the order of the State cona 
tinuing the detention on the basis of the 
advice of the Advisory Board was 
served upon the detenu on 27-2-1978,.” 
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Nothing has been placed before us to 
show that the order of detention was, in 
fact, passed by the appropriate Govern- 
ment within the requisite period of three 
months, We, therefore, take it that the 
order, if any, for confirmation of the de- 
tention of the petitioner by the Govern- 
ment, was made beyond three months of 
the date of the detention, 


7. The ground is now clear for con- 
sidering the legal question raised by 
Mr. Asoke Sen. The decisions cited by 
Mr. Sen, primarily proceed on an inter~ 
pretation of Art. 22 (4) of the Constitu- 
tion, though they also in the context ex- 
amine the relevant provisions of the de- 
tention law, under which the detention 
in question In those cases was pur- 
portedly made. We can do no better 
than reiterate what Mathew, J. speaking 
‘ for this Court, said in Ujjal Mondal’s 
case (AIR 1972 SC 1446 at pp, 1448-49) 
.(supra) s 


“Article 22 (4) of the Constitution has 
specified the maximum limit of initial 
detention, and detention for a longer 
period than 3 months can only be made 
on the basis of the report of the Board. 
The Act authorises a possible detention 
of more than 3 months, It is because 
the appropriate Government wants to 
detain a person for more than 3 months 
that the matter is referred to the Board 
and it is only when the Board makes 
its report that the appropriate Govern- 
ment can fix the period of detention 
under ‘sub-s. (1) of S. 12. So when the 
Government receives the report of the 
Board stating that there is sufficient 
cause for detention of a person, if the 
Government wants to detain him for a 
period beyond 3 months, it has to pass 
an order or make a decision under Sec- 
tion 12 (1) to confirm the order of de- 
tention, The confirmation of the deten- 
tion order without anything more would 
result in an automatic continuation of 
the detention, even if there is no sepa- 
rate decision to continue the detention 
for amy specific period as held by this 
Court in (1952) SCR 612 ; (AIR 1952 SC 
181). When S. 12 (1) of the Act speaks 
of “and continue the detention of the 
person concerned for such period as it 
thinks fit”, it can only mean continuance 
of detention from the point of time at 
which detention would become illegal if 
the order of detention is not confirmed, 
namely, the expiry of 3 months from 
the date of detention. It would not be 
necessary to confirm the order of deten- 
tion even after the receipt of the report 
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of the Board by the Government if the 
Government only wants to continue the 
detention for the period of three months 
from the date of detention, as the initial 
order of detention would authorise the 
continuance of the detention for that 
period without any confirmation. Con- 
firmation is necessary only to continue 
the detention after the expiry of 
3 months. If that be so, it stands to rea- 
son to hold that the order of detention 
must be confirmed before the expiry of 
3 months,” _ 


8. The observations extracted above, 
apply mutatis mutandis to the language 
of Cl, (f) of S. 8, which is similar, This 
clause runs as follows: 


“8. For the purposes of sub-cl. (a) of 
Cl. (4), and sub-cl. (c) of Cl. (7), of Arti- 
cle 22 of the Constitution — ... ... sse e 

(f) in every case where the Advi- 
sory Board has reported that there 
is in its opinion sufficient cause for 
the detention of a person, the ap- 
propriate Government may confirm 


the detention order and continue the 


detention of the person concerned for 
such period as it thinks fit and in 


every case where the Advisory Board 
has reported that there is in its opinion 
no sufficient cause for the detention of 
the person concerned, the appropriate 
Government shall revoke the detention 
order and cause the person to be released 
forthwith.” (emphasis supplied) 
The key words in Cl. (f) are those which 
have been underlined. These very words 
were also employed in S. 12 (1) of the 
West Bengal Prevention of Violent Acti- 
vities Act, 1970, the interpretation of 
which had come up for consideration in 
the context of Art. 22 (4) of the Constitu- 
tion in Ujjal Mondal’s case (AIR 1972 
SC 1446), These words also occurred in 
Ss, 10 and Il of the Preventive Deten- 
tion Act, 1950, which were in pari materia 
with Ss. ll ‘and 12 of the Maintenance! 
of Internal Security Act. 1971. The ex- 
pression “may confirm” in Cl. (f) of S. 8 
fs significant. It imports a discretion, 
Even where the Advisory Board makes a 
report that in its opinion, there is suffi- 
cient cause for the detention concerned,|. 
the Government may not confirm the de- 
tention order, Read in the light of Arti- 
cle 22 (4) of the Constitution and the 
context of the words “continue the de- 
tention”, they definitely lead to the con- 
clusion that the sine qua non for con- 
tinuing the detention made beyond the 
period of three months, is the confirma- 
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tion of the detention order by the ap- 
propriate Government. -Conversely, the 
non-confirmation of -the initial order by 
the appropriate Government before the 
expiry of the period of three months’ 
detention, shall automatically result in 
revocation and termination of the legal 
authority for its continuance. This posi- 
tion is further clear from the language 
of S. 10, which provides: “The maximum 
period for which any person may be de- 
tained in pursuance of any detention 
order ... ... ... which has been confirmed 
under Cl: (f) of S. 8, shall be one year 
from the date of detention.” The cru- 
cial words in the section are: “which 
has been confirmed under Cl. (f) of S. 8.” 
They underscore the same policy which 
underlies the constitutional mandate in 
Art, 22 (4). These words put it beyond 
doubt that if the initial order of deten- 
tion is not confirmed by the appropriate 
‘Government within three months of the 
date of the ‘detention, ‘the detention after 
the expiry of that period ipso facto be- 
comes unauthorised and illegal. 


9. We do not find any merit in the 
contention that since the period pre- 
scribed for the Advisory Board to make 
its report has been increased from 
10 weeks (as prescribed under MISA) to 
11 weeks in COFEPOSA, leaving ‘only a 
short period for the Government to take 
a decision under S. 8 (f), the legislative 
intent was that the order of confirmation 
of the detention and its continuance 
could be made after the expiry of three 
months from the date of the detention. 
It is true that in certain situation when 
the Advisory Board makes its report in 
favour of the detention just before the 
expiry of 11 weeks from the date of the 
detention, the time left ta the Govern- 
ment for taking a decision as to the con- 
firmation of the detention and its con 
tinuance would be hardly two weeks. 
That only shows the anxiety on the part 
of the legislature to ensure that the 
Government continues the preventive de=- 
tention of a person beyond three months 
after due application of mind and for 
that purpose acts with utmost prompti- 
tude. The law dees not lend its autho- 
rity to the continuance of the detention 
even for a day more than the initial 
period of three months if the Govern- 
ment does not take a decision for that 
purpose on the report of the Advisory 
Board within three months of the com- 
}mencement of the detention. 


10. There is no reason to doubt the 
ilaw enunciated by -this “Court in the 
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aforesaid decisions. Respectfully follow- 
ing the ratio of those decisions, we hold 
that since no order of confirmation of 
the detention was made under Cl. (f) of 
S. 8 within three months of the date of 
detention by the appropriate Govern- 
ment, further detention of the petitioner 
after the expiry of that period is with- 
out the authority of law. 


11. In the result, we allow this peti- 
tion, quash the. detention of the petitioner 
and direct that he be set at liberty forth« 
with, Rule made absolute. 

Rule made absolute, 
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lants v. State of Haryana, Respondent. 

Criminal Appeals Nos. 232 and 235 of 
1974, D/- 16-3-1978. 

Penal Code (45 of 1860), Sections 299 
and 300 — Murder trial — Evidence — 
Appreciation of — Two out of ten ac- 
cused, held, entitled to benefit of doubt. 
Cr. App. Nos. 253 and 242 of 1973, D/- 
21-9-1973 (Punj & Har), Partly Reversed. 

Husband and wife killed on account of 
gun-shot injuries — Ten accused persons 
convicted by lower courts — Evidence — 
Appreciation of — Conviction of eight 
accused upheld — Remaining two ac- 
cused, however, held, entitled to benefit 
of doubt in view of the fact that it was 
doubtful whether they could be said to 
have participated in the commission of 
the offence. Cr. Appl. Nos. 253 end 242 
of 1973, D/- 21-9-1973 (Puni & Har), 
Partly Reversed. (Paras 14 and 15) 

Anno: AIR Comm., Penal Code (2nd 
Edn.), Ss. 299, 300, Notes 78, 79. 


Mr. R. L. Kohli, Sr. Advocate (Mr. 
S. K. Sabharwal, Advocate with him) (in 
Cri. App. No. 232 of 1974) and Mr. A. N, 
Mulla, Sr. Advocate (M/s. Prem Mal- 
hotra and Mr. Brij Bhushan, Advocates 
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for Appellants; Mr. S. N. Anand and Mr. 
R. N. Sachthey,- Advocates, for Respon- 
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P. N. SHINGHAL, J.:— These appeals 
by special leave are directed against the 
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judgment of the Punjab and Haryana 
High Court dated September 21, 1973, 
dismissing the appeal of all the ten ar~ 
pellants against thefr conviction fcr 
offences under S. 148 and S. 302/149, 
I. P. C. on two counts, for the murder 
of Gurbax Singh and his wife Smt. Pal 
Kaur, and under S. 307/149, I. P. C. on 


two counts for inflicting gun shot ir- 


juries on Chanan Singh (P. W. 4) and 
Harvinder Kaur (P. W. 14). The appe-~ 
lants have been sentenced to variors 
terms of imprisonment including tke 
sentence for imprisonment for life and a 
fine of Rs. 500/- for the offences under 
S. 302/149, I P. C. 

2. The deceased Gurbax Singh and hs 
wife Smt. Pal Kaur used to live in ther 
house in village Ayalki, at a distance of 


some 5} miles irom police station. Fatehe~ 


bad. in. the Hissar district. Smt. Pal 
Kaur’s father Chanan Singh (P. W. 4). 
also used to live with them. He and 
Gurbax Singh had licensed guns of ther 
own, and so also Charanjit Singh 
(P. W. 17) who was their partner in 
cultivation, as Gurbax Singh apprehenc~ 
ed danger to his life. 

3. Itis alleged that Gurbax Singh and 
Smt, Pal Kaur were lying in the cour 
yard of their house on June 3, 1971, af 
about 3.30 p.m., under the shade of a 
tree, 


courtyard of the house of Gujar Singh 


All of a sudden gun shots were 
fired from the side of the wall of tke 
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which was adjoining to the house ef: 


Gurbax Singh. Several shots hit Gur- 
bax Singh. His wife Pal Kaur tried +o 
pacify the attackers, and then ran te 
wards her ‘kotha’ in the opposite direc- 
tion. She also received gun shot injuries. 


Meanwhile her father Chanan Singh 


(P. W. 4), who had his own licensed rife 
as aforesaid and was sitting with his 
grand-children Harvinder Kaur (P. W. 14) 
and Satnam Singh (P. W. 16) inside the 
‘kotha’, opened fire at the assailants in 
self-defence, He also received gun-shet 
injuries. The: appellants ran away after 
killing Gurbax Singh and Smt. Pal Kaur 
because of Chanan Singh’s firing. Chanen 
Singh went and lodged the first informe- 
tion report at 6.15 p.m. He narrated 
the incident in that report, named all 
the ten appellants as the accused, as alco 
their respective weapons, He also stated 
that the incident was seen by him, his 
grand daughter Harvinder Kaur (P.W. 14}, 
his grandson Satnam Singh (P. W. 1s) 
and his ‘sir? Charanjit Singh (P. W. 17). 

4. Investigation of the case was taken 
up by the Police, and the trial court ard! 
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the: High Court have made a mention of 
the irregularities and the peculiar fea- 
tures of that investigation. It would: be 
sufficient to say that the police chal- 
laned only five accused: Of these, Kar- 
tar Singh and Gurdip Singh son of Shin- 
ghara Singh were two of the ten ac- 
cused who: were named in the first in- 
formation report while the three others, 
namely, Tara Singh, Jéet Singh and 
Kashmir Singh, were introduced by the 
Police as the other co-accused on the 
basis of their own investigation. The 
Police in fact went to the extent of re- 
leasing appellant Rattan -Singh on bail 
of its own accord, without even arrest- 
fing him. He was neither challaned, nor 
shown in column No. 2 of the report 
under S. 173, Cr. P. C. The remaining 
appellants, Chanan Singh, MHarinder 
Singh, Balbir Singh alias Raghubir Singh, 
Mukhtiar Singh. Karam Singh and Gir- 
dhari Lal were stated to be innocent, 
and a prayer was made. for the discharge 
of appellant Gurdip Singh son of Wazir 
Singh on the ground that he was in- 
nocent. Chanan Singh (P. W. 4) there- 
upon filed a complaint against the eight 
appellants who were let off by the Police. 
The committing magistrate consolidated. 
the challan and the complaint, and com- 
mitted all the ten appellants, and the ` 
three others who were charge-sheeted by 
the Police, to the Court of Session. As 
Tara Singh, Jeet Singh and Kashmir 
Singh were not named in the first in- 
formation report which was lodged by 
an eye-witness, and as they were not 
named as the assailants by any of the 
four eye witnesses, it was only natural 
that they should have been acquitted by 
the trial court. The remaining ten ac- 
cused who were named in the first in- 
formation report as the perpetrators of 
the crime, as also by the four eye wit- 
nesses, were. convicted and sentenced as 
aforesaid, 


5. There is ample evidence: on the re- 
cord to show that Gurbax Singh and his 
wife Smt. Pal Kaur died of violence on 
June 3, 1971, at about 3.30 p.m, Their 
dead bodies were examined; and numer- 
ous gun shot injuries were found on 
them. The death of Gurbax Singh and 
Smt. Pal Kaur by violence’ has in fact 
not been challenged by counsel for the 
appellants. It has however been argued 
that Gurbax Singh had‘ several enemies 
and the possibility that the murders 
were committed’ by someone: else. cannot 
be: ruled: out, It has been pointed out. 
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that even though Gurbax Singh had sent 
a telegram that he apprehended danger 


. _ to his life, he was not able to mention 


the names of those who were likely to 
do so. It has been urged that no tangible 


proof of enmity against the appellants. 


has been brought on the record and the 
High Court erred in taking. a contrary. 
view, . 

6. It may be mentioned that even in 
the first information report which was 
lodged without loss cf any time, it was 
categorically stated by Chanan Singh 
(P. W. 4) that there was a dispute be- 
tween his son-in-law Gurbax Singh and 
appellant Rattan Singh son of Shinghara 
. Singh, but somehow a compromise was 
arrived at through the good offices of 
Govind Rai Batra (P, W, 6) and one Devi 
Ram. Then it was stated that there was 
a dispute between Rattan Singh’s bro- 
ther Gurdip Singh and the Rai Sikhs in 
village Bhirana on April 12, 1971, when 
some shots were fired at- Gurdip Singh’s 
party who suspected that the deceased 
had instigated the incident. Thus the 
enmity with appellant Rattan Singh and 
his brother Gurdip Singh was mention- 
ed right from the. beginning and that 
fact. corroborates the evidence of the 
maker of the first information report 
Chanan Singh. The High Court has gone 
through the other relevant evidence also 
and has given its reasons for the conclu~ 
sion that while the deceased headed one 
party, appellant Rattan Singh headed 
the ather. The High Court has also 
made a reference to the murder case of 
Karnoli for which the deceased Gurbax 
Singh was challaned, and in which 
some of the appellants were cited as 
witnesses, In fact the deceased was so 
apprehensive that he obtained his’ release 
on bail in that case, by an order of the 
High Court. Moreover he sent a tele- 
gram on May 30, 1971, in which he ask- 
ed for protection, but nothing came out 
of it and he was murdered in broad day 
light soon after, 


7. A reference to the statements of 
the appellants also shows that even ac- 
cording to them there was enmity with 
the deceased. All the appellants, except 
Girdhari Lal and Karam Singh, are re- 
lated in the manner stated by the High 
Court, and counsel for the appellants 
have not been able to show how the 
finding of the High Court that the other 
appellants were inimical to the deceased 
and there was “deep rooted” enmity with 
him could be said to suffer from any. 
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such error as to require reconsideration 
in this Court, 


8 It. has next been argued that the 
High Court went wrong in taking the 
view that a powerful influence was exer- 
cised on the investigating agency, and 
even on the prosecuting agency and that 
it kept on working with a view to 
“falsify the eye witnesses’ account of the 
occurrence”, The High Court has stated 
all the facts on which it has based its 
conclusion to that effect, and counsel for 
the appellants have not been able to 
show how the evidence on the record 
could be said to have been misread in 
arriving at that conclusion. The de- 
ceased made bold to file a complaint 
against Shri K. K. Zutshi, Superinten- 
dent of Police, Hissar, in the Court of. 
Chief Judicial Magistrate, Hissar, but it 
was dismissed on May 21, 1971, on the 
ground that the case could not proceed 
without proper sanction. The deceased 
filed a revision petition on June 1, 1971, 
which came up for hearing before the 
Additional Sessions Judge on June 2, 
1971 when notice was ordered to be 
issued to Shri Zutshi fixing June 22, 1971, 
as the date of hearing. These facts are 
not in dispute before us, and it is also 
not disputed that although Ch. Jai Singh 
was then posted as Deputy Superinten- 
dent of Police, Fatehabad, and it was 
his duty to supervise the investigation in 
the present case, one O. P. Pandit, De- 
puty Superintendent of Police, Hissar, 
was specially asked to undertake the 
supervision. It will be recalled that the 
deceased felt so apprehensive that he 
telegraphically asked for protection just 
before his death, but to no avail. It has 
not been disputed before us that Nazir 
Singh, father of deceased Gurbax Singh, 
complained to the higher police authori- 
ties against the conduct of the investigat- 
ing officers, and ultimately filed a com- 
plaint in the court of the Magistrate 
when he found that eight of the accused 
were left out in the police charge-sheet 
and three other persons were unneces- 
sarily involved in it. As has been stated, 
the Magistrate committed those eight 
persons also: to the Court of Session. 
Shri R. S. Yadav, Superintendent of 
Police. C. I. D. (Crime Branch) was ulti- 
mately sent to inquire into the complaint 
against the investigation agency, The 
trial Judge summoned the file of Shri 
Yadav’s investigation, but it was not 
made available to him, and the Public 
Prosecutor gave him up as an wunneces= 
sary witness on the ground that the re- 
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cord of his investigation was with the 
State Government and he was unable zo 
bring it, It is unfortunate that this 
should have been so, The High Court 
has also referred to the fact that even 
though appellant Rattan Singh was 
named as one of the principal accused! in 
the first information report and în the 
statements of its maker and by Charantit 
Singh (P, W. 17) he was not arrested 
even on June 9, 1971, when he was añs 
mittedly present before the investigating 
officer who recorded his statement on 
that date, although thera was no evidenze 
till then In support of his plea of alibi, 
It is also surprising that the investigat- 
ing officer released him on bail on kis 
own- authority in such a serious case, 
For all these reasons the trial Judge and 
the High Court were justified in taking 
the view that the investigation was not 
satisfactory and ‘was in fact quite susris 
cious, 

9. But apart from it, the High Court 
has made a proper assessment of the evi= 
dence on the record, We have ourselves 


gone through the entire evidence with<-— 


out regard to the criticism which has 


been made against the investigation, ard - 


we find that it has been properly evaluat- 
ed by the High Court. As has been 
stated, the incident was reported ty. 
Chanan Singh (P, W. 4) within the sho 
test possible time, with sufficient details, 
The names of all the appellants ard 
their weapons were mentioned in tke 
report, along with the names of the four 
eye witnesses, It cannot be doubted that 
Chanan Singh (P. W, 4) witnessed the 
incident, which occurred in broad dgy. 
light, as he himself received several ins 
juries by gun shots as deposed by tke 
medical officer who examined him soon 
after the incident. Some of the injuries 
were. on his left fore-arm and chest, and 
it cannot be doubted that he received 
them while he was facing his assailants, 
No affective criticism has been levelled 
against the testimony of Chanan Singh 
. and we find that both the courts have 
placed reliance on what he has stated, 


10. Charaniit Singh (P. W, £7) also 
had a licensed gun which was obtained 
for him by the deceased as he was ap- 
prehensive of danger to his life, His ac« 
count of the version is similar to that of 
Chanan Singh and ft has been chailleng- 
ed only on the ground that he was nod 
present inside the house at the time of 
the incident but was under the Shesam 
tree, towards north-east: of the house of 
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the deceased, at a distance of some 120 
feet, Reference In this connection has 


been made to the site plan prepared by - 


a draftsman at the instance of the in- 
vestigating agency, We have gone through 
the statement of Charanjit Singh. He 
has stated that the ‘thanedar’ did inquire 
from him about the place where he had 
seen the occurrence and that he told 
him that he did so while taking tea near 
the hearth, and nof under the tree. He 
has also stated that when the draftsman 
came two or three days later, he and 
Satnam Singh (P. W. 16) had shown him 
the place in the courtyard and the corner 
of the room from where they had seen 
the occurrence, Nothing has been elicit- 
ed in the cross-examination to shake his 
evidence, There is thus no reason to 
think that Charanjit Singh was not an 
eye-witness of the incident or that any 
mistake was committed in reading the 
evidence in that respect, 


"1. Much the same is the position re- 
garding the testimony of Harvinder Kaur 
{P. W, 14) and Satnam Singh (P, W, 16). 
Some criticism has been levelled against 
the statements of Harvinder Kaur 
{P, W. 14) who was 12 years old and - 
Satnam Singh (P. W., 16) who was 10 
years old, They are the daughter and 
son of the deceased ‘and were un- 
doubtedly present at the time of the in- 
cident. In fact Harvinder Kaur herself 
received a simple gun shot injury and 
her presence at the time of the incident, 
has not been challenged before us, She 
and her brother Satnam Singh have 
withstood the cross-examination, and all’ 
that has been urged against them is that 
their version in the inquest report 
should be believed and those of the ap- 
pellants who were not named by them 
there should be acquitted, As only Kar- 
tar Singh, Chanan Singh, Mukhtiar Singh, 
Girdhari Lal and Karan Singh were 
named by these’ witnesses fn the inquest 
report as the perpetrators of the crime. 
it has been urged that the others were 
falsely implicated because of enmity, It 
has also been argued that as the appel- 
lants did not visit the house of the de- 
ceased for some years, the child wit- 
nesses could not possibly have remem- 
bered their names, Both these argu- 
ments were advanced in the High Court 
and we find that they have been reject- 
ed for satisfactory reasons, 

12. Appellant Rattan: Singh, and 
Gurdip..Singh son of Wazir Singh, 
pleaded alibi, and it appears that Rattan 
Singh wanted. to establish his plea on 
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the basis of the documentary evidence 
from .the Rohtak hospital record, but no 
evidence was led to prove the plea and 
no grievance can be made if it has 
been rejected by both the courts. 

13. Mr. Kohli has particularly invited 
our attention to the evidence against 
appellants Karam Singh and -Girdhari 
Lal and we shall now deal with their 


. cases, 


14. Karam Singh is not related fo 
any of the appellants and it cannot be 
said that he had any motive for partis 
cipating in the murders, It is_ stated 
that he was armed with a ‘barcha’, but 
no injury with that weapon was found 
on the deceased or anyone else, I¢ 
also appears that his left arm was 
under plaster at the time of his arrest, 
It is therefore doubtful whether he 
would have participated in such serious 
crimes with that handicap, or that the 
other appellants would have taken him 
with them, It is also doubtful if he 
would have really peeped above the 
compound wall of Gurdev Singh’s house 
from where the guns were fired at the 
deceased when he had no fire-arm with 
him and had nothing to gain by show- 
ing his presence to the inmates of the 
house of the deceased. These facts were 
not noticed by the High Court and we 
are therefore inclined to give the bene- 
fit of the lingering doubt to Karam 
Singh, 

15. As regards appellant Girdhari 
Lal, it was alleged against him that he 
belonged to the party of appellant 
Rattan Singh, The evidence on the re= 
cord shows that he was empty handed, 
All that has been said against him is 
that he joined the other appellants in 
saying that they should kill the family 
of Gurbax Singh. It has been contend- 
ed before ug by Mr, Anand that as 
Girdhari Lal was a resident of village 
Ayalki, he was taken to the place of the 
occurrence because of his local know- 
ledge. There is however no evidence 
to that effect, Girdhari Lal is no doubt 
a “rehabari”, but when appellant Mukh~ 
tiar Singh of the same village was al- 
ready with the appellants, it is doubtful 
if they would have taken Girdhari Lal 
with them, Moreover, being unarmed, 
there was no reason for him to show 
himself from beyond the wall of the 
house of Gurdev Singh, These facts 
have not been noticed by the High 
Court. As the case against Girdhari Lal 
is not free from doubt, we are inclined 
to give him alse the benefit of doubt, - 
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16. In the result, while the appeals 
fail in so far as appellants Chanan Singh, 
Kartar Singh, Mukhtiar Singh, Rattan 
Singh, Gurdip Singh s/o Wazir Singh, 
Raghubir Singh, Narinder Singh and 
Gurdip Singh s/o Shinghara Singh are 
concerned, the appeal (Criminal Ap- 
peal No, 232 of 1974) is allowed in 
respect of appellants Karam Singh 
and Girdhari Lal, who are acquit- 
ted of the offences of which they have 
been convicted, Appellant Karam Singh 
is in prison and shall be released forth- 
with if not required in any other case, 
Appellant Girdhari Lal is on bail and he 
need not surrender, 

Orders accordingly, 
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Representation of the People Act (43 of 
1951), Ss. 123 (1) (A) (b) and 116-A — 
Corrupt practice — Bribery — Proof be- 
yond reasonable doubt — Finding of 
High Court erroneous — Finding can be 
interfered. with in appeal. Ele. Petm. 
No, 8 of 1975, D/- 5-4-1976 (Gui), Re- 
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The charge of bribery. is in the nature 
of a criminal charge and has got to be 
proved beyond doubf. The standard of 
proof required is that of proving a cri- 
minal or a quasi-criminal charge. A 
clear-cut evidence, wholly credible and 


‘reliable, is required to prove the charge 


beyond doubt. Evidence merely pro- 
babilising and endeavouring to prove the 
fact on the basis of preponderance of 
probability is no sufficient to establish 
such a charge, (Para 8) 


Though the Supreme Court is ordi- 
narily and generally reluctant to upset a 
finding recorded by the High Court, 
where, however a charge of corrupt prat- 
tice- is held to have been proved beyond 
doubt against a person, by the High 
Court; the Supreme Court cannot lightly 


(Ele. Petn, No. 8 of 1975, D/~ 5-4-1976, 
(Guj)). 
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uphold that finding when it finds that it 
is not sustainable. Ele. Petn. No. 8 of 
1975, D/- 5-4-1976 (Gui), Reversed. 
(Para 7) 
Anno: AIR Manual (3rd Edn.), Rep. 
of People Act, 1951, S. 123, N. 6; S. 116-A, 
N. 3. 
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AIR 1976 SC 1599.: 8 
AIR 1976 SC 2573: 8 
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AIR 1975 SC 1612: (1975) 3 SCR 106 5 
5 
3 
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Mr. V. M. Tarkunde, Sr. Advocate 
(Miss Manik Tarkunde, M/s. I. N. Shroff, 
H. S. Parihar and R. P. Kapur, Advocates 
with him), for Appellant; Mr. M. K. 
Ramamurthi, Sr. Advocate (Mr. J. Rama~ 
murthi and Miss R. Vaigal, Advocates 
with him), for Respondents Nos. 1 & 3. 


UNTWALIA, J.:— This is an appeal 
under S. 116-A of the Representation of 
. the People Act, 1951 — hereinafter call- 
ed the Act, by a person who was elected 
from Mehemdabad Constituency, District 
Kaira at the general elections held in 
June, 1975 to the Gujarat Legislative As- 
sembly. The first respondent in this ap- 
peal is the election petitioner at whose 
instance the election of the appellant 
was set aside by the Gujarat High Court. 
Respondents 2 to 6 are the unsuccessful 
candidates at the said election. The ap- 
pellant was impleaded as, respondent 
No. 1 in the election petition. Respon~ 
dents 2 to 6 were: respondents 2 to 6 in 
the election petition also. The appellant 
contested the election as an Independent 
candidate and out of the unsuccessful 
candidates, respondent No. 3 was a candi- 
date set up by the Congress Party then 
known as the Ruling Congress, The 
election petition to all intents and pur- 
poses seems to have been filed at the in- 
eer and for the benefit of respondent 
0. 3. 


2. The polling took place on the 8th 
of June, 1975. The results were declar- 
ed on the 12th June, 1975. The appel- 
lant was declared elected to the Gujarat 
Assembly from the Constituency afore- 
said. Election Petition No. 7 of 1975 was 
filed by one Ramabhai Punjabhai. But 
this election petition was not proceeded 
with. Respondent No. .1 filed Election 
Petition No. 8 of 1975 on the 28th of 
July, 1975, The High Court, by its judg- 
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ment under appeal, allowed the said elec- 

tion petition and set aside the election of 

the appellant finding him guilty of hav- 

ing committed a corrupt practice within 

the meaning of S, 123 (1) (A) (b) of the 

Act, There were several allegations in 

the election petition alleging commission 
of several corrupt practices by the appel- 

lant. But all were decided in his favour 

except the one which will be alluded to 

hereinafter. On behalf of the first, res- 

pondent, the judgment of the High Court 
was also endeavoured to be supported 

by attacking its finding in regard to the 

incurring or authorising of expenditure 
by the appellant in contravention of 
S. 77 of the Act. The respondent com- 
bated the argument of the appellant on™ 
the point decided against him (appellant) 
by the High Court and further submit- 
ted that the finding of the High Court 
in respect of the election expenses was 
erroneous; the appellant has also com- 
mitted a corrupt practice within the 
meaning of S. 123 (6) of the Act by in- 
curring an excess expenditure of Rs. 15/- 
over the permissible limit. We shall, 

therefore, deal with these two points 
only in this appeal, 


3. The allegation of corrupt ETE 
which has been found against the appel- 
lant is contained in para. 9 of the elec- 
tion petition which reads as follows: 

“The petitioner further states that the 
1st respondent and/or his election agent 
and/or his son Somabhai Ramanbhai 
Patel with the consent of the ist respon- 
dent or the consent of his election agent 
had paid Rs. 500/-, by way of gift or 
gratification to the Sarpanch and/or the 
Gram Panchayat of Moti Abdoli with 
the object of inducing the Sarpanch, the 
members of the Gram Panchayat and 
other voters of the said village under 
their influence to vote for the ist res- 
pondent. The ist respondent and/or his 
election agent and/or his son above- 
named with the consent of the ist res- 
pondent and/or his election agent has 
committed corrupt practice within the 
meaning of S. 123 (1) of the Act.” 


The extra expenditure alleged to have 
been incurred by the appellant in para- 
graph 6 of the election petition consisted 
of 21 items — the total of which was 
Rs. 14,269/-. Item 20 was the sum of 
Rs, 500/~ mentioned in paragraph 9 as 
having been paid for inducing the voters 
of Moti Abdoli. This sum was alleged 
to have been paid on 4-6-1975. The 
election petitioner filed an affidavit in 
support of the allegations made in the 
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election petition and vis-a-vis the state- 
ment in para. 9 the assertion was that 
the particulars of corrupt practice given 
in para, 9 “are true to my information.” 


4. In evidence, it was sought fo be 


proved that the appellant visited Moti 


Abdoli on 5-6-1975 along with P. W. 10, 
Sarpanch of Nani Abdoli — another 
village situated at some distance from 
Moti Abdoli. The appellant is said 
to have gone in a motor-car and reached 
Nani Abdoli at about noon. Since 
no body was present there, he pro- 
ceeded to Moti Abdoli in the com- 
pany of P. W. 10. On reaching the chora 
of Moti Abdoli, he found about 15 per- 
sons including some voters present there, 
The persons present complained to him 
that no body was taking care for the 


welfare of the village after the election ` 


was held. The School building required 
repair and re-construction, Thereupon 
the appellant is said to have promised 
before the persons present in the chora 
that he would try to get the work done 
if he was elected, Shortly thereafter, he 
took the Sarpanch of Moti Abdoli aside 
and paid him a sum of Rs. 501/- on 5-6- 
1975 for the purpose of the School. The 
said Sarpanch in the afternoon passed on 
that money to the Talati of the village, 
examined as P. W. 9%. P. W. 9 prepared 
a receipt for Rs. 501/-, the carbon copy of 
_which was produced and marked as Ex- 
hibit 32. It was signed by P. W. 9 as 
also by the Sarpanch of Moti Abdoli 
P. W. 9 made an entry on 5-6-1975 in the 
Rojmel, which entry also was signed by 
the Sarpanch. The said entry was mark~ 
ed Ext. 31. Thus the allegation is that 
the appellant on the eve of the election 
paid a sum of Rs. 501/~ on 5-6-1975 to 
the Sarpanch of Moti Abdoli for the pur- 
pose of the School in order to induce the 
voters of that village to vote for him, 


5. The High Court has believed the 
oral and the documentary evidence in re- 
gard to, the allegation of payment of 
Rs. 501/- with the object of inducing the 
voters to cast their votes in favour of 
the appellant. Mr. V. M. Tarkunde, learn~ 
ed counsel for the appellant, in the first 
instance, attacked the finding of the 
High Court on the question of payment 
of Rs. 501/-. Secondly, on the basis of 
the authorities of this Court in Ghasi 
Ram v. Dal Singh, (1968) 3 SCR 102; 
(AIR 1968 SC 1191); in Dev Raj Anand v, 
Bhagwandas, AIR 1971 SC 241; in Abdul 
Hussain Mir v. Shamsul Huda, (1975) 3 
SCR 106 : (AIR 1975 SC 1612); In Kalya 
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Singh v. Genda Lal, (1975) 3 SCR 783: 
(AIR 1975 SC 1634) and in Harisingh 
Pratapsingh v, Popatlal Mulshanker, 
(1976) 1 SCR 897 : (AIR 1976 SC 271) he 
submitted that the evidence adduced in 
the case, even as it was, did not establish 
the charge of corrupt practice within the 
Meaning of S. 123 (1) (A) (b) of the Act, 
Mr. M. K. Ramamurthy appearing for 
respondent No. 1, the election petitioner, 
contested the argument of the appellant, 
Since we are of the view that the finding 
of fact recorded by the High Court is 
wholly erroneous, we think it is neither 
necessary nor advisable to advert to the 
discussion of the question of law, 

6. The High Court found: 

(1) Exts. 32 and 31 are genuine docu- 
ments; 

(2) That although Rojmel was not 
maintained from day to day and P. W.9 
was shaken in cross-examination in re- 
gard to an entry of interest alleged to 
have been made on 10-6-1975 in the’ Roj- 
mel, the disputed entry dated 5-6-1975 
was genuine and made on that date; 

(3) Petrol Voucher No. 7/1 (12) dated 
5-6-1975 contained in Ext. 18, the Return ` 
of expenses submitted by the appellant, 
bore the name of the Sarpanch of Moti 
Abdoli on its back and that lent support 
to the other pieces of evidence in this 
case; 

(4) That the appellant visited Nani. and 
Moti Abdolis on 5-6-1975; and 

(5) That the evidence of P. Ws. 9 and 
10 could not be shown to be of interest- 
ed persons, it was credible and proved 
the payment of Rs, 501/- by the appel- 
lant for the alleged purpose and the 
object. : 

7. In our opinion the judgment of the 
High Court suffers from such infirmities 
that we have no hesitation in upsetting 
the finding recorded therein, even though, 
this Court, ordinarily and generally, is 
reluctant to do so. But where a charge 
of corrupt practice is held to have been 
proved beyond doubt against a person by 
the High Court, this Court cannot lightly 
uphold that finding when it finds that it 
is not sustainable. 

8 It is not necessary to give a list of 
all the cases and to discuss them in each 
and every election appeal decided by this 
Court. On the basis of the decisions of 
this Court in Rahim Khan v. Khurshid 
Ahmed, (1975) 1 SCR 643 : (AIR 1975 SC 
290; D. Venkata Reddy v. R. Sultan, (1976). 
3 SCR 445: (AIR 1976 SC 1599) and 
Ramji Prasad Singh v. Ram Bilas Jha, 
(1977) 1 SCR 741 : (AIR 1976 SC 2573) | 


`- thas got to be proved beyond doubt, 
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we may state that the charge of bribery 
fs in the nature of a criminal charge an 

e 
standard of proof required is that of 
proving a criminal or a quasi-criminal 
charge. A clear-cut evidence, wholly 
credible and reliable, is required to prove 
the charge beyond doubt. Evidence 
merely probabilising and endeavouring to 
prove the fact on the. basis of preponder- 
ance of probability is not sufficient to 
establish such a charge. 


9. Mr, Tarkunde levelled several cri- 
ticisms against the evidence adduced by 

respondent No, 1 to prove the charge of 
` bribery against the appellant. We shall 
notice only the salient ones in our judg- 
ment which, in our opinion, shakes the 
foundation of the charge to such an ex- 
tent that the whole structure falls to the 
ground. To start with, the allegation in 
the election petition was too vague and 
indefinite, The date mentioned was 
4-6-1975; the amount stated was Rs. 500/- 
while the evidence adduced was that a 
sum of Rs. 501/- was paid on 5-6-1975. 
In the election petition the election peti- 
tioner was not sure as to who had paid 
that amount. In the evidence of P. W: 10, 
ft was sought, to be asserted that it was 
only the appellant who had paid the 
amount, Neither’ his election agent nor 
his son is said to have been present at 
that time. The affidavit in support of 
the statements made in para. 9 of the 
election petition was wholly inadequate 
and wrong. To say that the statement 
was true to the information of the elec- 
tion petitioner was neither a correct form 
of an affidavit nor did it fulfil the re- 
quirement of disclosing the source of 
information. In evidence the election peti- 
tioner who was examined as P. W. f 
stated that he had received this informa< 
tion from Ramabhai Punjabhai who had 
filed the other election petition. Rama- 
bhai was not examined in this case. The 
High Court has not noticed and attached 
due importance to these discrepancies. 


10. P. W. 9 admitted in his deposition 
that the sum of Rs, 501/~ paid on 5-6- 
1975 was handed back by him to the 
Sarpanch of Moti Abdoli on the same 
day. But it was deposited in the Bank 
along with the sum of Rs. 681 — 22 days 
later i.e. on 27-6-1975, There was no 
explanation given as to why the Sarpanch 
kept this money all these days. P. W. 9 
also admitted that a representative of 
Gram Panchayat used to go to the Bank 
on the 10th and 25th of each month for 
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deposit of the revenue collections in the 
Bank. The Rules of Gujarat Gram and 
Nagar Panchayats (Custody of Gram and . 
Nagar Funds) Rules, 1963 did not permit 
the retention of any sum of money ex- 
ceeding Rs, 300/~ as cash in hand, The 
Sarpanch of the village was not examin- 
ed, There may or may not be good rea- 
son for his non-examination. But the 
fact remains that no explanation was 
given as to why the sum of Rs. 501/- was 
not deposited in the Bank within a, day 
or two of its alleged payment, 

11. The entry Ext, 31 in the Rojmel 
was wholly unreliable. As found by the ` 
High Court, the Rojmel was not written 
and kept from day to day in regular 
course of business, But that apart, the 
High Court has committed a serious error 
in brushing aside the evidence of P. W.9 
in regard to the interest entry made on 
10-6-1975 in the Rojmel. The said entry 
was not claimed to have been made on 
the basis of any slip sent by the Bank, 
The definite evidence of P. W. 9 was that’ 
it was made on the basis of the entry in 
the Pass Book, which entry was made on 
27-6-1975. If that was so, then the entry 
purported to have been made on 10-6- 
1975 was clearly an ante-dated entry, yet 
the High Court thought that entries 
made on 10-6-1975 in the Rojmel were 
made on the day they purported to have . 
been made. It, therefore. does create a 
serious doubt in our mind whether the 
money said to have ‘been paid: on 5-6- 
1975 by the appellant was actually paid 
at all. The entry in the Rojmel is very 
suspicious, the keeping of the money for - 
about three weeks without sending it to 
the Bank makes it all the more suspici- 
ous. It has to be remembered that the 
result of the election was declared on 
12-6-1975 and in about two weeks time it 
was not at all difficult to hatch up a plan 
to challenge the election by forging some 
receipts or entries in the papers of the 
Gram Panchayat, 


12. The carbon copy of the receipt 
Ext. 32 cannot be relied upon to prove 
the alleged payment of Rs. 501/- by the 
appellant. It is not signed by him, If 
the entry Ext. 31 could be signed by the 
Sarpanch of Moti Abdoli, an entry which 
has been held to be very suspicious by 
us, is it possible to place any reliance 
upon the receipt said to bear the signa- 
ture of the Sarpanch, apart from the 
signature of P, W. 92 The original re- 
ceipt is said to have been sent to the ap- 
pellant by post under a certificate of 
posting, The said certificate of posting 
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was not produced nor the entry relating 
_to the expenses of sending the letter said 
to have been made by P, W.9 in the Roj- 
mel was got exhibited. It is difficult to 
found the charge of corrupt practice on 
the basis of the receipt which has a close 
connection with the suspicious entry in 
the Rojmel, 


13. Petrol Voucher No. 7/1 (12) dated 
5-6-1975 contained in Ext. 18 apparently 
contains the following writing on its 
back, “Moti Abdoli® “Bachubhai” “Sar- 
panch”. Mr. Ramamurthy on the basis of 
the decision of this Court in P. C. Puru- 
shothama Reddiar v. S. Perumal, (1972) 2 
SCR 646 (at page 654) : (AIR 1972 SC 608 
at p. 613) submitted that if the entire 
document was produced and exhibited on 
behalf of a party, then whatever was 
contained therein was exhibited and it 
was for that party to prove and explain 
the circumstances under which the en- 
dorsement on the back of the Petrol Vou- 
cher was made. Counsel submitted that, 
as held by the High Court, it did lend 
support to the story of respondent No. 1 
that the appellent had gone to Moti 
Abdoli and met the Sarpanch on 5-6- 
1975. We are not impressed by this argu- 
ment. The endorsement became a dis- 
puted one when in cross-examination the 
appellant did not admit that it was there 
from before. The cross-examining law- 
yer was not instructed with certainty as 
to in whose handwriting the endorsement 
was. First the suggestion was that it was 
in the handwriting of the appellant him- 
self. Then the suggestion was that it 
was in the handwriting of Somabhai alias 
Sureshbhai — the son of the appellant. 
The appellant denied both the sugges- 
tions, There was no proof or any evi- 
dence on behalf of the election petitioner 
as to in whose handwriting the disputed 
endorsement was. In our opinion, there- 
fore, the endorsement remained unproved, 
and not only that, it was a suspicious 
one also. The Petrol Voucher showed 
that petrol was taken in a ear which 
belonged to the appellant himself. But 
the evidence of P.W. 10 was that the 
appellant had gone to Nani and Moti 
Abdolis on 5-6-1975 in a taxi. 


14. The evidence on the question of 
actual payment of the money consists 
only of P.W. 10. Support was lent to 
his evidence by that of P.W. 9 who had 
proved Exts. 32 and 31. The High 
Court says that apparently there was no 
reason as to why these two persons 
would come to depose against.the appel- 
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lant and in favour of respondent No. 1. 
Mr. Tarkunde submitted that both belong 
to Kshatriya caste to which caste the 
real person behind this election dispute, 
namely, respondent 3, belonged. Majo- 
rity of voters in Moti Abdoli belong to 
this caste. Counsel, therefore, submitted 
that P.Ws. 9 and 10 were highly inter- 
ested in respondent No. 3. Although 
the explanation so given seems to be 
plausible, howsoever unfortunate it may 
be to take notice of such facts, we have 
thought it better not to find the inter- 
estedness of P.Ws. 9 and 10 on the basis 
of the caste. But the very nature of 
their evidence, and when read as a 
whole; leaves an impression in our mind 
that they were out to support the inter- 
est of respondent No. 3 and hence depo- 
sed against the appellant. Any way, 
the question of their specific interest is 
not very vital when their intrinsic evid- 
ence is not reliable. Out of the 15 per- 
sons said to be present in the chora, 
including some voters of village Moti 
Abdoli, none has been examined to prove 
the payment of the money or the talk 
which preceded it. We are, therefore, 
definitely of the view that the finding 
of the High Court on the question of 
payment of Rs. 501/- with the alleged 
object of inducing the voters of Moti 
Abdoli to cast votes in the appellant’s 
favour is erroneous. The High Court 
committed an error in holding that the 
story was proved beyond doubt, 


15. On the question of the election 
expenses only one item of Rs. 2,100/- 
was pressed before us, which if proved, 
would have exceeded the permissible 
limit by a paltry sum of Rs. 15/- only. 
But the paltry sum does not matter. 
What matters is whether the payment of 
Rs. 2,100/- as the hire. of taxi car No, 
GTG 9291 was proved to have been made 
to Rahimbhai, P.W. 4. According to 
the appellant’s case, this taxi was enga- 
ged only for three days i.e. from 
6-6-1975 to 8-6-1975 @ Rs. 100/- per 
day. The hire charges of Rs. 300/- were 
paid to Jayrambhai examined as a Court 
witness. The High Court has found: 


(i) That Rahimbhai was the owner of 
the taxi and he plied it. Jayrambhai 
had no connection with it. 


{2) That the charges fixed for the taxi 
were Rs.. 150/- per day. 


(3) But the evidence of Rahimbhai 
that his taxi was engaged for full 14 
days and that a sum of Rs, 2,100/— was 


1978 -` 


paid to him was not quite reliable and 
it did not prove beyond doubt that the 
election expense of Rs. 2,100/- as against 
Rs. 300/- shown in the Election Return, 
was incurred, 


16. We do not propose to examine 
the correctness of the finding of the 
High Court whether Jayrambhai had any. 
connection with taxi car No. GTG 9291 
or not. Although we do not feel confi- 
. dent about the correctness of the High 
Court’s finding that the charges fixed for 
the taxi were Rs. 150/- per day, we do 
not think it necessary to upset this find- 
ing either, But having heard Mr. Rama- 
murthy on the question of payment of 
Rs, 2,100/- as hire charges for this taxi, 
we find that there will be no justifica- 
tion at all to upset the finding of the 
High Court in this regard. Taxis at 
Nadiad were engaged in the earlier 
period of the election campaign. Taxi 
from Anand, to which stand the taxi in 
question belonged was requisitioned 
only at the fag end of the campaign. 
This taxi, therefore, could not have 
been pressed into service on and from 
26-5-1975 upto 8-6-1975. The appellant’s 
story that this taxi was engaged only 
for three days seems to be correct, 
Rahimbhai had to pay a monthly instal- 
ment of Rs. 600/- to the Bank on account 
of the money advanced to him against 
the security of this taxi. He could not 
have remained without payment of a 
single farthing for the period of all the 
said two weeks if really he was plying 
the taxi during the whole of that period. 
He claims to have received the entire 
sum of Rs. 2,100/- on or about the 15th 
June, 1975. No receipt, or any other 
documentary evidence, or any supporting 
witness was produced in regard to the 
alleged payment of Rs. 2,100/- to Rahim-~ 
bhai. We find no substance in the argu« 
ment put forward on behalf of respon- 
dent No. 1 attacking the finding of the 
High Court in this regard, . 


17. 
appeal is allowed; the judgment of the 
High Court in so far as it is against the 
appellant is set aside; the election peti- 
tion filed by respondent No. 1 is dismiss- 
‘ed. The appellant must get his costs in 
this Court as also in the High Court 
from respondent No, 1, the election peti- 

tioner, . 
Appeal allowed. 
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(From: Gujarat)* : 

V. R. KRISHNA IYER, JASWANT 
SINGH AND V, D, TULZAPURKAR, 
JJ, 

State of Gujarat and another, Appel- 
lants v. Maharaj Shri  Amarshinhji 


Himatsinhji, Respondent, 


Civil Appeal No, 1898 of 1976, D/- 
14-4-1978, 

(A) Bombay Merged Territories and 
Areas (Jagirs Abolition) Act (1953) (Bom- 
bay Act 39 of 1954), Ss. 2 (4) (i) and 10 


-—- Bombay Land Revenue Code (5 of 


1879), S. 37 (2) —Declaration that par- 
ticular Jagir to be a proprietary one 
under S, 2 (4) (i) of the Act — Further 
inquiry under S, 37 (2) of the Code — 
Maintainability. 

Even after the competent authority 
has declared a particular Jagir to be a 
proprietary one under S. 2 (4) (i) of the 
Act, a further inquiry under S. 37 (2) 
of the Bombay Land Revenue Code into 
the question whether a Jagirdar had 
any subsisting rights to mines and mine- 


2 ral products in the Jagir villages on the 


appointed date would be competent un- 
less the grant of a right to mines and 
mineral . products or the actual enjoy- 
ment thereof in keeping with the grant 
happens to be the basis of the determi- 
nation under S, 2 (4) (i) of the Act. 

` (Para 7) 

(B) Bombay Land Revenue Code (5 of 
1879), S. 37 (2) — Collector’s power te 
hold enquiry under — Exercise of — 
Condition precedent. 


Before the Collector can initiate an 
inquiry under S, 37 (2) either the State 
or the individual must put forward a 
claim to a property or any right in or 
over the property and it is such claim 
that is to be inquired into by the Col- 
lector whose decision, subject to a civil 
suit filed within one year, is rendered 
final. (Para 8) 


Where by the two applications in 
question the respondent had not put for- 
ward any claim as such to excavating 
gravel and stones for the first time, but, 
had merely requested the making of ap- 
propriate entry with regard to his said 
right which had already been recognis- 
ed by the State Government previously, 
it was held that there was no occasion 


(S. C. A. No, 1224 of 1073, D/- 31-1- 
1975 (Guj).) 


_ BV/EV/B778/73/CWM. | 


#168 S.C. [Prs, 4-2] 


for the Collector to initiate the inquiry 
-under S, 37 (2) of the Code; in fact, he 


` - had no jurisdiction to do so, the condi~ 


` tion precedent’ not being satisfied, The 
- High Court was right in its final conclu- 
sion whereby it had quashed the in- 
quiry initiated by the Collector under 
S. 37 (2) of the Code and issued the 
necessary injunction prayed for by the 
respondent, S. C, A, 1224 of 1973, D/- 
31-1-1975 (Guj) Affirmed. 
(Paras 8, 9 and 10) 
Mr, S. T, Desai and Mr, R, M. Mehta, 
Sr, Advocates (Mr. M. N, Shroff, Advo- 
cate with them), for Appellant; Mr, S. L. 
. Singhvi, Sr. Advocate (M/s. N. D. Bhatt 
and K. J. John, Advocates with him), for 
Respondent, 


TULZAPURKAR, J.:— The main ques- 
tion raised in this appeal by special 
leave at the instance of State of Guja- 
rat and the Collector of Sabarkantha 
against the Gujarat High Court’s judg~ 
ment and order dated January 30/31, 
1975 allowing the writ petition of the 


respondent is whether once the compe- . 


tent authority under S, 2 (4) {i) of the 


Bombay Merged Territories and Areas «. 


(Jagirs Abolition) Act, 1953 (Bombay 
Act No, XXXIX of 1954) declares that 
a particular Jagir is a proprietary one, 
a further inquiry under S, 37 (2) of the 
Bombay Land Revenue Code (Bombay 
Act No. V of 1879) with a view to deter- 
mining whether the Jagirdar had any 
rights to mines or mineral products in 
his Jagir granted or recognised under 
any contract, grant or law for the time 
being in force or by custom or usage is 
competent?: 

2 The facts giving rise to the said 
question are these; By Hajur Order No. 
116 dated October 27, 1933, the respon~ 
dent (Maharaj Shri Amar Singji Himat- 
singji) was gramed Daljitgarh Jagir 
comprising of 10 viilages mentioned in 
the said order in jivarak (for mainten- 
ance) by the then Ruler of Idar; by an- 
other Hajur Order No. 807 dated Janu- 
ary 12, 1934, the respondent was given 
a further grant in jivarak of 3 villages 
mentioned in that order with effect 
from October 4, 1933, by yet another 
Hajur Order No, 964 dated November 
21, 1047, 14 villages (including Kapoda 
and Isarwada) were granted in jivarak 
to the respondent by the Ruler of Idar 
in substitution of the villages mentianed 
fin the previous two orders, According 
to the respondent by these grants (par-~ 
vanas) read together he was given full 
proprietary rights in the soil of the said 
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villages, that is to say, it was a proprie~ 
tary Jagir that was granted to him by 
the then Ruler, Admittedly, on the com~ 
ing into force of the Bombay Merged 
Territories and Areas (Jagirs Abolition) 
Act, 1953 (hereinafter referred to as 
“the Act”) ie, with effect from the ap- 
pointed date namely August 1, 1964, 
under S. 3 thereof the respondent’s Dal- 
jitgarh Jagir stood abolished and all 
his rights in the Jagir villages, save as 
expressly provided by or under the Act, - 
were extinguished and the respondent 
became entitled to compensation under 
Section 11 of the Act. It appears that 
for the purpose of implementing the 
provisions of the Act the competent aus 
thority (Collector of District Sabar- 
kantha) held an inquiry into the ques~ 
tion whether the respondent’s Jagir was 
proprietary (involving any right or in- 
terest in the soil or non-proprietary 
(involving mere assigment of land re- 
venue or rent due to Government) un- 
der Section 2 (4) (i) of the Act and 
having regard to the documentary and 
other evidence led before it, the com- 
petent authority by its order dated 
September 8, 1959, held that the Dal- 
jitgarh Jagir of the respondent was a 
proprietary Jagir, It further appears 
that pursuant to an order dated Novem= 
ber 24, 1959, passed by the Mamlatdar, 
Idar, an entry was made on June 18, 
1963, in the relevant revenue records 
(village Form No, 6) of one of the vill- 
ages Kapoda comprised in the Jagir to 
the effect that the respondent’s right to 
‘take out gravel and stones was recogni-~ 


_ sed but the right relating to excavation 


of mica had been reserved and retained 
by the Government this entry was duly 
certified on March 30, 1965, According 
to the respondent since the entries made 
in the revenue records in respect of his 
his rights to mines and mineral pro~ 
ducts were not sufficient and proper 
and though the Mamlatdar’s order dated 
November 24, 1959 was in respect of two 
villages, namely, Kapoda and Isarwada, 
the relevant entry in respect of gravel 
and stones had been made only in re- 
gard to village Kapoda, he by his appli- 
cation dated October 11, 1968, requested 
the Collector, Sabarkantha, to issue 
necessary orders to the Mamlatdar. Idar, 
to make appropriate entries regarding 
his rights in the minerals in villaga 
Isarwada, A similar application, contain« 
ing similar request, was also made by 
the respondent to the Mamlatdar. Taluka 


Idar on October 4, 1971, Thereupon a 
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notice under Section 37 (2) of the Bom« 
bay Land Revenue Code for the pur- 
pose of holding an inquiry into the 
rights of the respondent to mines and 
mineral products of the said villages 
Claimed by the respondent was served 
upon him but the respondent raised a 


preliminary objection that such inquiry ` 


was misconceived and incompetent in 


view of the determination made ub- - 
Act and 
having regard to the provisions of S. 10 

of the Act his rights to mines and mine . 


der Section 2 (4) (1) of the 


ral products were expressly saved; the 
Collector of Sabarkantha (appellant 
No. 2) overruled the . preliminary ob- 
flection and by order dated February 23, 
1973 directed that the inquiry ‘shali: pro- 
ceed and the respondent was directed to 
produce his evidence in support of his 
claim on a date that would be fixed and 
intimated to him, 

3. Aggrieved by this order passed by, 
the Collector on February 23, 1973, the 
respondent preferred a writ petition 
(Special Civil Application No. 1224 of 
1973) under Art. 227 of the Constitution 
to the Gujarat High Court and a writ 
_ of certiorari quashing the order, dated 
` Feb. 23, 1973 and a direction restrain-~ 
ing the Collector from further proceed 
ing with the inquiry under S, 37 (2) of 
the Land Revenue Code were sought. 
These reliefs sought by the respondent 
were resisted by the State of Gujarat 
and the Collector (the appellants before 
us) principally on the ground that the 
inquiry under S, 37 (2) of the Land Re- 
venue Code into the rights to mines and 
mineral products in the said villages 
claimed by the respondent was necessary. 
and proper and could not be said to be 
concluded by the determination made 
under S, 2 (4) (1) of the Act by the 
competent authority. The High Court 
negatived the contentions urged by the 
appellants and took the view that in the 
determination by the competent autho- 
rity under S, 2 (4) (1) of the Act that 
the respondent’s Jagir was a proprietary 
one thera was implicit decision that the 
respondent was a' 
which included sub-soil entitling him to 
mines and mineral products and as such 
a further inquiry by the Collector un= 
der Section 37 (2) of the Bombay Land 
Revenue Code was incompetent and 
without furisdiction and, therefore, the 
Collector’s order dated February 23, 
1973 was liable to be quashed, Accord- 
ingly, the High Court set aside the 
Collector’s order and further issued an 
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grantee of the soil- 
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injunction permanently restraining the ` 
State of Gujarat and the Collector from | 
initiating any inquiry under S, 37 (2) in 
respect of the . respondent’s 
mines and mineral products in the said 
villages, The appellants seek to chal- 
lenge the said judgment and order of the 


. Gujarat High Court in this appeal, . 


4, Learned counsel for the appellants 
has contended that the High Court has 


adopted an erroneous view of the scope 


and ambit of the inquiry contemplated — 
under Section 2 (4) (1) of the Act by the 


‘competent authority inasmuch as under 


the said provision the competent autho~ 
rity had power merely to decide .the 


‘question whether the respondent’s Jagir 


was a proprietary or a non-proprietary 
Jagir and had no power or jurisdiction 
to determine whether on the appointed 
date that is on August 1, 1954 when the 
Act came into force the respondent had 
subsisting rights to mines and mineral . 


products in the Jagir villages so as to be . 


saved under Section 10 of the Act. He 
urged that it would be for the Collector 
acting under Section 37 (2) of the Bom= — 
bay Land Revenue Code to decide the 

latter question in an inquiry initiated 
under that provision. According to 
learned counsel the mere circumstance 
that the respondent’s Jagir was found 
under S, 2 (4) (1) to be proprietary was 
not tantamount to the establishment by 
the respondent of his rights to mines 
and mineral products in the villages of 
his Jagir for which there must be an 
actual grant or contract or law or cus- 
tom or usage recognising such rights 
and this could only be determined by 
the Collector by holding an inquiry un- 


_ der S, 37 (2) of the Bombay Land Re- 


venue Code, and therefore, the High 
Court was clearly in error in coming to 
the conclusion that the inquiry initiated 
by the second appellant under S. 37 (2) 
of the Bombay Land Revenue Code was 
incompetent or without jurisdiction, On 
the other hand learned counsel for the 
respondent contended that a determina~ 


‘tion under S, 2 (4) (1) of the Act that a 


particular Jagir was a proprietary one ` 
necessarily implied that the grant was 
of soil and the grantee was entitled to 
mines and mineral products which were 
expressly saved under S, 10 of the Act 
and in any event on the facts obtaining 
in the instant case the competent au~ 
thority acting under S, 2 (4) (1) of the 
Act, while coming to the conclusion that 
the respondent’s Jagir was- proprietary 


rights to © 
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- one, had relied ‘upon the unqualified 
- nature of the grant and also considered 
the evidence led ‘before it touching upon 
the several rights — such as right to 
sell fire-wood, babul trees, smal trees. 
timru trees, right to sell agriculture 
land and house sites; right to sell stones 
and gravel, right to sell or allow use of 
land for manufacture of bricks-— en- 
jjoyed by the. respondent since the time 
the grant had been made in his favour 
by the then Ruler and it was on the 
basis of such evidence that the com- 
petent authority had come to the con- 
clusion that the respondent’s Jagir was 
a proprietary one, He urged that having 
regard to such determination that was 
made by the competent authority under 
Section 2 (4) (1) of the Act it would be 
clear that a further inquiry into the 
respondent’s rights to mines and mineral 
products particularly gravel and stones 
under Section 37 (2) of the Code would 
be misconceived and incompetent. He 
pointed out that presumably pursuant to 
this determination, the Mamlatdar, Idar, 
had passed an order on November 24, 
1959, that the respondent’s right to 
stones and gravel in the two villages of 
Kapoda and Isarwada, though not to 
mica, had been recognised by the Gov- 
ernment and accordingly the necessary 
entry pertaining to respondent’s rights 
to stones and gravel had been made in 
the relevant revenue records at least in 
the case of village Kapoda and had been 
duly certified. He further urged that 
the two letters addressed by the res- 
pondent — one to the Collector on Oc- 
tober 11, 1968 and the other to the 
Mamlatdar on October 4, 1971, merely 
contained a request to make appropriate 
entries in the Revenue Records based on 
the Mamlatdar’s order dated November 
24, 1959 and, therefore, the Collector 
could not pounce upon these letters as 
containing a claim put forward by the 
respondent for the first time to mines 
and mineral products in the said Jagir 
villages to initiate an inquiry under 
S. 37 (2) of the Bombay Land Revenue 
Code, According to the learned counsel 
for the respondent unless a claim to 
property or rights over property was 
made either by the State against any 
person or by amy person against the 
State there could be no occasion for the 
Collector to hold an inquiry contempla~ 
ted by S. 37 (2) of the Code. He there< 
fore, urged that the High Court was 


‘ right in quashing the Collector’s order. 
dated February 23, 1973, 
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5. Having regard to the rival con- 
tentions of the parties summarised 


above, it will appear clear that really 
two questions—one general and the other 
specific in the light of the facts obtain~ 
ing in the instant case, arise for our 
determination in this appeal. The gene- 
nal question is whether once the com- 
petent authority under S, 2 (4) (G) of 


. the Act declares that the particular Jagir 


is a proprietary one a further inquiry 


“under S. 37 (2) of the Land Revenue 


Code with a view to determining whe~ 
ther the Jagirdar had rights to mines 
and mineral products in such Jagir sub- 
sisting on the appointed date is compe- 
tent? The other specific question is 
whether in the facts of the case and 
having regard to the nature of evidence 
considered and the specific finding made 
by the competent authority while de=- 
termining the question under S. 2 (4) (1), 
the further inquiry initiated by the 
Collector under S. 37 (2) was miscon~ 
ceived and uncalled for? 


6. Dealing with the first question 
which is of a general character, it is 
clear that the answer thereto depends 
upon the true scope and ambit of the 
inquiry under Section 2 (4) (1) of the 
Act and to determine the same it will 
be necessary to consider the scheme and 
object of the Act and in particular the 
purpose of the said inquiry, The enact~ 
ment as its preamble will show, has 
been put on the Statute Book with a 
view to abolishing Jagirs of various 
kinds in the merged territories and mer- 
ged areas in the State of Bombay and 
to provide for matters consequential and 
incidental thereto, Section 2 contains the 
definitions of various expressions some 
of which are material, Section 2 (vi) dem 
fines the expression “Jagir” as meaning 
the grant by or recognition as a grant 
by the ruling authority for the time 
being before the . merger of a village, 
whether such grant is of the soil or an 
assignment of land revenue or both 
there is also an inclusive part of defini« 
tion with which we are not concerned, 
Section 2 (vii) defines “jagirdar” as 
meaning a holder of a jagir village and 
includes his co-sharer. Section 2 (xv) 
defines “non-proprietary Jagir” as 
meaning a jagir which consists of a 
tight in the jagirdar to appropriate as 
incident of the jagir, land revenue of 
rent due to Government from persons 
but 


which does not consist of any right oð 
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interest in the soil. Section 2 (xviii) de~ 
fines “proprietary jagir” as meaning @ 
jagir in respect .of which the jagirdar 
under the terms of a grant or agree- 
ment or by custom or usage is entitled 
to any rights or interest in the soil. Sec- 
tion 2 (4), though it forms part of @ 
definition Section, contains a substan- 
tive provision which is material for our 
purposes and it runs thus: ` 

“2 (4) If any question arises,— 

(i) whether a Jagir is proprietary of 
non-proprietary, os f 

(ii) whether any land is Gharked or 
Jiwai, or 
- (iii) whether any person is a per- 
manent holder, the State Government 
shall decide the question and such deci« 
sion shall be final: 


Provided that the State Government 
may authorise any officer to decide 
questions arising under any of the sub- 
clauses (i), (ii) and (iii) and subject to 
an appeal to the State Government, his 
decision shall ‘be final.” 


Section 3, which contains the main pro- 
vision dealing with abolition of Jagirs, 
_ provides that notwithstanding anything 
contained in any usage, grant, sanad, 
order, agreement or any law for the 
time being in force, on and from the ap- 
pointed date (which under S. 2 (1) (i) 
is a date on which the Act comes into 
force, which is August 1, 1954) all Jagirs 
shall be deemed to have been abolished 
and save as expressly provided by or 
under the provisions of this Act, the 
right of a jagirdar to recover rent or 
assessment of land or to levy or recover 
any kind of tax, cess, fee, charge or any 
hak and the right of reversion or lapse, 
if any, vested in a jagirdar, and all 
other rights of a jagirdar or of any per- 
son legally subsisting on the said date, 
in respect of a jagir village as incidents 
of jagir shall be deemed to have been 
extinguished, As a consequence of the 
abolition of jagirs under S, 3 all jagir 
villages became unalienated villages and, 
therefore, under S. 4 it has ‘been provid- 
ed that all Jagir villages shall be liable 
to the payment of land revenue in ac- 
cordance with the provisions of the Code 
and the Rules made thereunder and the 
provisions of the Code and the Rules re~ 
lating to unalienated land shall apply to 
such villages. Sections § and 6 make 
provisions as to what persons, upon aboli- 
tion of jagirs and conversion of Jagir 
land into unalienated land would be oc- 
‘cupants who shall be primarily liable to 


_cognised under 
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the State Government for payment of ` 


land revenue, Section 8 declares that all ‘ef ee 


public roads, lands, paths, bridges, dit- 


ches, dikes, and fences, on or besides the ~ 


same, the bed of the sea and of harbours, 
creeks below high water mark, 
and of rivers, streams, nalas. 
lakes, wells and tanks, -.and all 
canals and water courses etc, situated. 


` in jagir village shall vest in the State 


Government and shall be deemed’ to be. 
the property of the State Government 
and all rights held by such jagirdars in 
such property shall be deemed to have 
been extinguished, Section 10 contains 
an express saving provision relating to 
rights to mines and. mineral products 
and it provides that “nothing in this Act 
or any other law for the time being in 
force, shall be deemed to affect the 
rights of any jagirdar subsisting on the 
appointed date to mines or mineral pro- 
ducts in a jagir village granted or re- 
any contract, grant or 
law for the time being in force or ‘by 
custom or usage.” Section 11 (1) provid- 
es for the quantum of compensation 
payable to a non-proprietary jagirdar 
on account of abolition of his jagir and 
extinguishment of his rights, while Sec- 
tion 11 (2) makes similar provision for 
quantum of compensation to a proprie- 
tary jagirdar on account of the abolition 
of his jagir and extinguishment of his 
rights, Sections 13 and 14 provide for 
methods of awarding compensation to 
jagirdars by the Collector and against 
the awards of the Collector under either 
of these provisions an appeal has been 
provided at the instance of the aggriev- 
ed party to the Revenue Tribunal under 
Section 16, Section 17 provides the pro- 
cedure for disposal of appeals by the 
Revenue Tribunal while Section 18 pre- 
scribes a period of limitation for pre- 
ferring such appeals and Section 20 gives 
finality to the award made by the Col- 
lector subject to appeal to the Revenue 
Tribunal, The rest of the sections are of 
formal character and not material for 
our purposes, 


7. The aforesaid survey of the mate- 
rial provisions of the Act will bring out 
two or three aspects very clearly, In the 
first place the preamble and S, 3 of the 
Act clearly’ show that the object of the 
enactment is to abolish Jagirs of all 
kinds in the merged territories and mer- 
ged areas in the State of Bombay and 
to convert all Jagir villages into un- 
alienated villages liable to the payment 
of land revenue in accordance with the 
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provisions of the Bombay Land Re« 
venue Code, Secondly, compensation is 
made payable under S, J of the Act te 
Jagirdars whose Jagirs and other inci 
dental rights have been extinguished 
but it will be pertinent to note that no 
provision has been made for payment of 
compensation in respect of rights to 
mines and minenal products in a Jagir. 
village, obviously because if by the grant 
in question the Jagirdar has not been 
given any rights to mines and. mineral 
products no compensation would be 
payable and if there be a grant of mines 
and mineral products the same have 
been saved to the Jagirdar under Sec- 
tion 10 of the Act, Thirdly, the quan- 
tum of compensation payable for aboli- 
tion of Jagir and extinguishment of his 
other rights depends upon what kind of 
Jagir has been abolished, whether it is 
proprietary or non-proprietary, in other 
words it is clear that the inquiry into 


the nature of the Jagir under S. 2 (4) 


(1)- is for the purpose of determining 
the quantum of compensation payable to 
` a Jagirdar inasmuch as in the case of a 
non-proprietary Jagir the Jagirdar is 
entitled to compensation at the rate of 
three times the amount of land revenue 
received by or due to him as an incix 
dent of Jagir during the five years im- 
mediately before the appointed date 
under S, 11 (4), while in the case of a 
proprietary Jagir in respect of land held 
by a permanent holder the Jagirdar is 
entitled to compensation equivalent to 
three multiples of the assessment fixed 
for such land; Section 1 (3) provides 
for compensation and computation there~ 
of to a Jagirdar having any right or in- 
terest in any property referred to in 
Section 8. In such an inquiry. ordinarily 
no determination of any rights of the 
Jagirdar to mines or mineral products 
in a Jagir village will be undertaken for 
no compensation is payable in respect of 
any rights to mines and mineral pro- 
ducts in a Jagir village, There is yet one 
more aspect emerging from the defini- 
tion .of the expression “proprietary, 
Jagir” which leads to the same infe- 
rence, “Proprietary, Jagir” has been 
defined in S, 2 (xviii) to mean a Jagir 
in respect of which the jagirdar under. 
the terms of a grant or agreement or by, 
custom or usage is entitled to any rights 
or interest in the soil, in other words 
the competent authority holding an în- 
quiry under Section 2 (4) (i) can come 
to the conclusion that a particular Jagir 


- proprietary 
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is proprietary if it finds that the Jagir- 
dar under the terms of a grant or agree- 
ment is entitled to some rights or in« 
terest in the soil other than mines or 
mineral products, These aspects bring 
out the true scope and ambit of the in- 
quiry under S, 2 (4) (1) and clearly show 
that the determination of the question 
whether a Jagir is proprietary or non- 
does not.: necessarily, 
involve the determination of the 
question whether the Jagirdar had 
any rights to mines and mineral 
products on the. appointed date. 
Tt is true that prima facie the owner of 
the surface of the land would be entitl- 
ed to everything beneath the land and 
ordinarily mines and mineral products 
would pass with the right to the surface 
but this would be so in the absence of 
any reservations made in the grant, if 
there-be reservations or qualifications in 


regard to mines or mineral pro~- 
ducts, in the grant, then these 
would not pass, In this case 


also notwithstanding the alleged unquali- 
fied grant in favour of the respondent the 
Mamlatdar’s order dated November 24, 
1959, on which the respondent strongly 
relies, has held that the rights to ex- 
cavate mica were retained by the State 
and not granted to the respondent, though 
the material or basis on which it is so 
held is not available on the record, It is, 
therefore, not.possible to accept the con- 
tention of learned counsel for the res- 
pondents that a determination under S. 2 
(4) (i) of the Act to the effect that a 
particular Jagir is a proprietary one 
necessarily implies that the grantee is 
entitled to mines and mineral products 
in the villages comprised in the grant, 
especially when having regard to the 
definition given in Section 2 (xviii) a 
Jagir could be proprietary without a 
right to mines and mineral products. In 
other words, our answer to the general 
question raised above would be that 
even after the competent authority has 
declared a particular Jagir to be a pro- 
prietary one under S, 2 (4) (1} of the 
Act, a further inquiry under S. 37 (2) 
of the Bombay Land Revenue Code into 


i 


the question whether a Jagirdar had any/ 


subsisting rigbts to mines and mineral 
products in the Jagir villages on the 
appointed date would be competent un- 
less the grant of a right to mines and 
mineral products or the actual enjoy- 
ment thereof in keeping with the grant 
happens to be the basis of the determi- 
nation under S, 2 (4) (1) of the Act, 
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8. Turning to the other specific ques- 
tion raised by counsel for the respon~ 
dent before us we are clearly of the view 
that in the fects and circumstances 27 
the case the inquiry initiated by the 
Collector under S, 37 (2) of the Bomby 
Land Revenue Code will have to be r2- 
garded as incompetent, misconceived amd 
uncalled for, The main valid objecticn 
to the said inquiry is that the conditicn 
precedent the existence of which’ cen 
lead to the initiation of such inquiry is 
absent here, Section 37 (1) of the Coce 
contains the well-known declaratory 
‘provision whereunder all public roacs, 
lanes and paths,-the bridges, ditches, 
dikes, beds of the sea, harbours arc 
creaks below high-water-mark, and 2 
. Tivers, streams, nallas, lakes and tanis 
etc. and all lands wherever situated, 
which are not the property of individuab, 
are declared to be, with all rights in er 
over the same, or appertaining thereto. 
the property of the Crown, then follows 
sub-s, (2) which is material and it rums 
thus ; . 

“37 (2) where any property or ary 
right in or over any property is claim- 
ed by or on behalf of the Crown or ty 
any person as against the Crown, it shal 
be lawful for the Collector or a survey 
officer, after formal inquiry of which 
due notice has been given, to pass al 
order deciding the claim.” 


Under sub-s, (3), the decision of. tre 
Collector under sub-s, (2) is rendered 
final subject to the result of a suit that 
is required to be instituted in a Civil 
Court within one year of the said dec- 
sion. On a reading of sub-s, (2), whick. 
we have quoted above, it will appeer 
clear that laying a claim to a 
property or any, right in or over tre 
property either by the State against en 
individual or by the individual against 
the State is a condition precedent to tre 
Collector’s power to hold an inquiry cor- 
templated by, that provision, In other 
words, before the Collector can initiate 
an inquiry under that provision, either 
the State or the individual must pat 
forward a claim to a property or any 
right in or over the property and it -s 
such claim that is to be inquired inio 
by the Collector whose decision, sub= 
ject to a civil suit filed within one yeas, 
is rendered final, The question in tre 
instant case is whether the respondext 
by making the two applications, ore 
dated October il, 1968 to the Collecter 
of Sabarkantha and the other dated 
October 4, 1971, to the Mamlatda-, 
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Taluka Idar, could be said to have put 
forward or laid a claim to aright to 
excavate gravel and stone—a particular 
mineral product — so as to afford an 
occasion for the Collector to initiate the 
inquiry, The material on record clearly 
shows that the respondent could not be 
said to have done so, Admittedly, by his 
previous order dated November 24, 1959, 
the Mamlatdar of Taluka Idar, had de- 
clared that the respondent had been 
granted all the rights, particularly the 
right to quarry and remove gravel and 
stones, in Isarwada and Kapoda villages 
in the year 1947 by the Idar State and 
that thereafter in the years 1952 and 
1953 the Jagirdar had taken the produce 
of stone and that, therefore, the Gov- 
ernment could not stop him from “tak- 
ing out gravel and stones” but that the 
rights to excavating mica had been re- 
tained by the State, further, pursuant 
to this order the appropriate entry had 
been made in. the relevant village re- 
cords (From No, 6) of village kapoda 
on June 18, 1963, recognising the res- 
pondent’s right to take out gravel. and 
stones, which entry was verified and 
confirmed on March 30, 1965, it was in 
this situation that the respondent made 
the aforesaid two applications, one to 
the Collector, Sabarkantha and the other 
to the Mamlatdar, Taluka Idar whereby, 
relying upon the previous order of the 
Mamlatdar dated November 24, 1959, he 
requested that appropriate entries per- 
taining to his right to gravel and stones 
should ibe similarly made in respect of 
village Isarwada. It is thus clear that by 
these two applications the respondent 
had not put forward any claim as such 
to excavating gravel and stones for the 
first time, but, had merely requested the 
making of appropriate entry with regard 
to his said right which had already been 
recognised by the State Government 
previously, That being the position 
there was no occasion for the Collector 
to initiate the inquiry under S, 37 (2) of 
the Code — in fact, he had no jurisdic~ 
tion to do so, the condition precedent 
not being satisfied, 


9. Moreover, having regard to the 
statement made by counsel for the res- 
pondent before us it would be unfair to 
subject the respondent to the further in-. 
quiry under S, 37 (2) of the Code, We 
may state that Counsel for the respon- 
dent categorically stated before the 


Court that his client was confining his. . 


right to excavating only, one type of 
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mineral product, namely, gravel and 
stones, and that :too from only two 
villages, namely, Kapoda and Isarwada 
comprised in his Jazir, In regard to 
which the Mamlatdar’s order dated 
November 24, 1959, was quite clear and, 
therefore, he urged that the further in- 
quiry under S. 37 (2) of the Code into 
that very right was misconceived and 
uncalled for, We find considerable force 
in this contention, Besides, while deter~ 
mining the proprietary nature of the 
grant under S. 2 (4) (1) of the Act the 
competent authority had, on evidence 
led before it, alluded among others to 
the respondent’s right to excavate and 
sell gravel and stones and enjoyment 
thereof by the respondent, In these cir~ 
cumstances it would be fair and proper 
that the respondent is not subjected to 
a farther inquiry under S. 37 (2) of the 
Code so far as his right to excavating 
gravel and stones fram the two villages 
of Kapoda and Isarwada is concerned. 
If and when he prefers a claim to this 
particular mineral product from other 
villages comprised in his grant or to the 
other mines or mineral products in all 
the villages including JIsarwada and 
Kapoda an inquiry into such claim un- 
der S. 37 (2) could be held, but even the 
decision at such inquiry would ibe sub- 
ject to adjudication by a Civil Court in 
appropriate proceedings, for the final 
proncuncement on such rights must, as 
is clear from the scheme of the Bom- 
bal Land Revenue Code, always rest 
with the Civil Court, 


10. In this view of the matter, we 
feel that the High Court was right in 
its final conclusion whereby it has quash- 
ed the inquiry initiated by the Collec- 
tor under S. 37 (2) of the Code and 
issued the necessary injunction prayed 
for by the respondent. . - 


11. The appeal is, therefore, dismissed 
with costs, 


Appeal dismissed. 
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AIR 1978 SUPREME COURT 1174 
(From: Madras)* 


R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


l Nagu Reddiar and others ete, Appel« 
lants v. Banu Reddiar and others ete., 
Respondents and vice versa, 


Civil Appeals Nos. 2456-2457 of 1968, 
D/- 27-4-1978. 

(A) Words and Phrases — “Poruthata- 
rava”? — Meaning of. 


The word “Poruthataravu” means a 
document evidencing the transaction and 
does not mean a charge, Atravu means 
support and Poruthataravu would mean 
a document in support. (Para 9) 

(B) Civil P. C. (5 of 1908), S. 92 — 
Suit under — Trust deed — Interpreta- 
tion of settlement in favour of Suchidha- 
nanda Matam and Samathikoil (tomb) 
attached to it — Validity, 


A trust deed of 1885 executed by five 
Persons in respect of certain charities 
provided that the settlors had allotted 
certain lands in the schedules absolutely 
for being utilised for the charities men- 
tioned and that the settlors had no right 
whatever in respect of those properties. 
One of the charities mentioned was 
‘Sachidhananda Matam and the Sandhi- 
koil (tomb) attached to it.’ The relevant 
schedule B giving description of proper- 
ties allotted to this charity provided 
that _the income from the properties 
mentioned in the schedule be spent for 
feeding the Agathies and Pardesies and 
for conducting puja in the Samadhi 
attached to the Matam. In a suit under 
S. 92 Civil P. C. for removal of the first 
defendant from the trusteeship and for 
framing a scheme, the question for de- 
termination was as to the nature of the 
endowment as regards B schedule pro~ 
perties and as to how far it could be 
held to be valid, 


_ Held: (1) that the Samadhi was a 
tomb of ancestors of the settlors of the 
trust and as such the settlement in 
favour of the tomb is. not valid in law: 
(Para 9) 
(2) that the properties were Pree 
endowed in favour of the charities, that 
the settlors specifically relinquished all 
their rights in the endowed properties 
and that the properties described in the 
Schedule referred to as the properties 


*(A. S. Appeals Nos. 114 and 194 of 1958, 
D/- 2-2-1962 (Mad).) 
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allotted to Sachidananda Swami Matam 
vested in the Matam with a charge that 
a part of the income should be spent 
on the Puja fo be performed in the 
Samadhi; (Para 10} 

(3) that the High Court was wrong in 
fits conclusion that the properties were 


endowed for the Matam and the Sa-. 


madhi and that as the purposes of the 
charities were distinct and separate they 
could be ` separated. The High Court 
was also wrong with the allotment of 
half the B Schedule properties for the 
charities concerned with the Matam. 
The direction that the other half of B 
Schedule properties should go to the 
first defendant cannot be sustained in 


law, for: even on’ the finding of the High - 


Court, the properties would have to 
revert ‘back to the settlors. and their 
descendants; (Para 11} 

(4) that the vesting of B Schedule 
properties was in favour of the Matam 
alone will not fail but the direction ‘to 
meet expenses for the Puja at the Sa- 
madhi is unsustainable in law, : 
(Para 17) 

Anno: AIR Comm, Civil P, C, Sth 1976 
Edn., S. 92, Notes 2, 5. 

(C) Hindu Law — Religious and Cha- 
Yitable endowments — Raising of a 
Samadhi of a person if recognised as 
religious in nature — Person setting up 
religious practice in bis community kas 
to prove it. 


What are purely religious purposes 
and what religious purpose will be chari- 
table must be entirely decided according 
to Hindu law and Hindu notions. Tne 
English law relating ta settlemenf on 
tombs does not apply to Hindu religious 
endowments, The Courts in India hava 
adopted the fechnical meaning of charit« 
able trusts and charitable purposes 
which the courts in England have placed 
upon the term “charity”, But, In adci« 
tion, finder the head of advancement pf 
religion, there are. other charitakle 
objects in Hindu law which will not 5e 
charitable according to English law; fon 
that law forbids bequests for what ara 
termed superstitious uses, 

(Paras 12, 13) 

The rule that a provision for the purs 
pose of Puja over the tomb of the r2- 
mains of a person is Invalid gs subject 
to certain exceptions, Case law ref, 


(Para T8}. 


The raising of a fomb over the ræ 
mains of an ancestor, an ordinary per= 
son, fg nof recognised as :religious in 
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nature, The burden is on the person 
setting up a case of religious practice in 
the community to prove it. This prohi~ 
bition may not apply when an ancestor 
is cremated and a memorial raised for 
performing Sharadhe ceremonies and 
conducting periodical worship for this 
practice may not offend the Hindu senti- 
ment which does not ordinarily recog- 
nise entombing the remains of the dead. 
A place of worship will not cease to 
be religious because of its being in the 
memory of a person. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1961 Mad 265: (1960) 2 Mad R 
121 

AIR 1954 Mad 398: (1953) 2 Mad af 
574 

AIR 1953 SC 491:1954 SCR 277 13, ia 

AIR 1951 Mad 473: (1950) 2 Mad LJ 
511 14 


AIR 1946 Mad 485: (1946) i Mad LJ 


354 13 
AIR 1945 Mad 217:ILR 1945 Mad 
854 13 
AIR 1939 Mad 134: (1939 1 Mad LJ 
_ 134 14 
AIR 1935 Mad 29:1935 ILR 58 Mad 
204 13 


Mr. P. R. Mriduf Sr. Advocate (M/s. 
K, Jayaram and K, Ram Kumar Advo- 
cates with him), for Appellants in C. A, 
No, 2456 of 1968 and Respondents in 
C. A. No. 2457 of 1968. Mr. T, S. Krishna 
Murthy Iyer Sr. Advocate (Miss Lilly 
Thomas Advocate with him), for Appel- 
Tants in C. A. No. 2457 of 1968 and Ress 
pondents in C, A, No, 2456 of 1968, 


P. S. KAILASAM. J.:— These two 
appeals are by certificates granted by 
the High Courf of Madras against a 
common judgment in A, S No, 114 and 
A, S. No, 194 of 1958, 


2 These appeals arise out of a suit 
filed by the plaintiffs in the Court of 
the Subordinate Judge, Tiruchirapalli in 
O, S.. No. 152 of 1955 under Section 92 
of the Code of Civil Procedure for re~ 
moving one Negu Reddiar, the first: de- 
fendant, from the trusteeship of the suif 
charities and for framing a scheme for 
the said charities, The trial court found 
that the two charities in question were 
public trusts and comprised all the 
alienated properties except item 7 of 
plaint-A Schedule fo the trust propers 
ties, The trial court found that B- 
Schedule properties were bequeathed for 
performance of Puja in the Samadhi and 
for feeding tha Agathies and Paradesies 
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in the Matam and that the Samadhi 
could not be separated from the Matam 
and therefore the dedication of the B 
Schedule properties in favour of the 
Matam and Samadhfkoil is invalid in 
law, The court ordered the removal of 
the defendant from ‘the office of the 
trusteeship and directed him to ‘render 
accounts and ordered the framing of a 
scheme for plaint A Schedule properties 
except item 7 which was found to be 
not a trust property, Agerieved by the 
judgment both the plaintiffs and the de- 
fendants preferred appeals to the High 
Court of Madras, the appeal by the 
plaintiffs being A, S. No, 114 of 1958 


and by the defendants A, S, No. 194 of - 


1958, The High Court disposed of both 
the appeals by a common judgment dis- 
missing A, S. No; 114 subject to the 
modification of the decree of the lower 
court that the first defendant would be 
liable to render accounts in respect of 
the trust properties only for six years 
prior to the date of the suit and not for 
the entire period of his management as 
‘ordered by the Sub-Judge, The High 
Court allowed the appeal in A, S 
No. 194 of 1958 in part holding that 
item 7 of the plaint A Schedule pro- 
perties was also part of the trust pro- 
perties. It also found that alienations 
of items 4, 7,.8 and 15 of B-Schedule 
properties were not valid or binding on 
the trust. Differing from the trial court, 
it held that the Matam and the Samadhi 
koil were not inextricably mixed up 
and that the endowment for Sachidha- 
nanda Matam was a valid endowment, 
The High Court allocated half the proa 
perties mentioned in the B Schedule to 
the Sachidananda Matam and feeding 
charity and directed that the other half 
of the B Schedule properties should go 
to the first defendant because it related 
to the Puja in the Samadhi, the endow~ 
ment for which purpose not being valid, 
Aggrieved by the judgment of the High 
Court the parties have preferred appeals 
against the common judgment in A. S, 
Nos, 114 and 194 of 1958, For the pur- 
pose of convenient reference, we will 
refer to the parties as plaintiffs and 
defendants according to their rank in the 
trial court, 

3. The facts of the case are briefly 
_as follows; By a deed, Ex, A-1, dated 
loth September, 1885, five members of 
the family.of one Nagu Reddi dedicated 
certain properties belonging to their 
family described in Schedules A and B 
to the plaint to two charities one called 
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the Annadhana Chatram and the other 
called Sachidananda Matam’ situated in 
the Village of Vairichettipalayam, Be- 
sides the two charities properties were 
endowed for the upkeep of one Karpaka 
\Vinayakar temple constructed in -the 
village by the ancestors of the founders 


„and for certain Kattalais in Sabhanaya~ 


gar temple in Chidambaram, Subra-~ 
manyaswami temple in Palani and 
Arunachalaswaraswami temple in Tiru- 
vennamalai, On the same day the 
founders of the trust under Ex, A-2 
nominated one of them, Ramalingachi 
Reddiar, as a trustee for the charities 
for life, After his lifetime his son, 
grandson and their descendants were to 
succeed, Under Ex, A-1 separate sets of 
properties were dedicated for each of 
the charities particulars of which will 
be referred fo in due course, Rama- 
lingachi Reddiar was managing the 
charities till he died in 1942, He had no 
natural issue and therefore adopted the 
first defendant in 1918 as his son, The 
first defendant assumed: management of 
the trust properties in accordance with 
the line of sticcession indicated in Ex, 
A-2. In the plaint it was alleged that 
after the first defendant took charge of 
the properties in-1942, he had not carri- 
ed out the directions of the trust, ali~ 
enated the trust properties by sale and 
exchange and had not maintained any 
accounts, On the ground of misfeasance, 
malfeasance and ‘misappropriation of 
trust properties the plaintiffs prayed for 
the removal of the first defendant from 
the office of the trusteeship and asked 
for accounts and for framing of a scheme, 
The main contesting defendant was the 
first defendant, the second defendant 
being the wife of the first defendant’s 
brother-in-law, The second defendant 
and the other defendants are either 
alienees or persons in possession of the 
trust properties, 


o 


4. In these two appeals before us the 
concurrent finding of the courts below 
that the Annadhana Chatram is a public 
trust and that it is valid is not disput- 
ed, The finding of the High Court that 
the trust properties were improperly 
alienated and that they are not valid is 
also not questioned before us, ‘The find- 
ings of the courts below that the first de= 
fendant was guilty of breach of trust in 


relation to the properties and directing 


removal from the office of trustee- 
ship for a period of five years and the 
direction calling upon him to render ac= 
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counts for a period of five years before 
the filing of the suit are not: challenged. 
In both the appeals before us the only 


point that was raised was regarding che. 


B Schedule properties. The content.on 
on behalf of the plaintiffs is that she 
endowment is a valid one as it was mainly 
in favour of the Matam' and. feeding of 
the poor who visited the Matam and that 
the performance of the Puja in he 
Samadhi was not connected with the main 
- endowment as the properties vested ab- 
solutely in favour of the Matam. On be- 
half of the defendants it was submited 


that the endowment: is not valid in law . 


as its purpose was for maintenance of 
a tomb (Samadhi) of an ancestor of -he 
defendant which is invalid in law, 


5. The trial court held that “he 
Samadhikoil referred to in Exs, A-I end 
A-2 means the tomb or tombs built over 
the place where the mortal remains of 
certain ancestors of the executants of 
Exs. A-1 and A-2 were interred and tkat 
from the description that the Samadni- 
koil adjoining or appurtenant to the 
Matam and the fact that the properties 
were ‘bequeathed for performance of 
Puja at the Samadhikoil and feeding the 
Agathies and Paradesies, the bequest is 
one in connection with the performatce 
of Puja at the Samadhi. It also found 
that the Samadhi and the Matam pre- 
mises were adjoining each other and so 
closely intertwined that they cannot be 
separated and therefore the bequest zor 
the ‘performance of Puja at the Samadhi- 
koil and the feeding of the poor in the 
Matam cannot be separated and there- 
fore the bequest in favour of the Matzm 
and Samadhikoil should be declared as 
invalid. The High Court while agreeing 
with the conclusion of the trial court 
that the Samadhi fs really a tomb of an 
ancestor of the defendants’ family ds- 

- agreed with the finding of the trial cocrt 
that the Matam and the Samadhi are in- 
tertwined or so inextricably mixed ip 
that the endowment under Ex, A-I of 
B Schedule properties must be held to 

-` be an invalid document as it benefits a 

Samadhi, The High Court came to the 

conclusion that the charity in favour of 

the Matam for feeding of the poor fs a 

valid endowment and was a distirct 
charitable object and therefore vaid 


endowment, While confirming the endow~- 


ment in favour of the Sachidananda 
Matam,. it found the endowment as 
regards the Samadhi or the tomb as 
invalid. Having regard to the natuce 
of the services rendered by the Matan 
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and the Samadhi, the High Court allocat~ 
ed half the properties mentioned in the 
B Schedule to Sachidananda Matam and 
feeding charities but directed the other 
half of the properties in the B Schedule. 
to be delivered to the first defendant, 

6. The question that falls: for deter- 
mination is the nature of the endowment 
as regards the B Schedule properties and 
as to how far it can be. held to be valid, 


- As rightly pointed out by the trial court 


the determination of this question will 
solely depend upon the construction of 
the two documents, Exs, A-l and A~2, 
particularly Ex, A-1,. the trust deed, 


7. The trust deed was executed on 
10th September, 1885 by five persons in 
respect of the under-mentioned charities s 

“Karpaka Vinayakar temple constructed 
by their ancestors, Annadana Choultry 
and the Nandavanam (flower garden) at- 
tached to it, Sachidananda Matam and 
the Samathikoil (tomb) attached to it, 
Sabanayagar temple in Chidambaram, 
Subramaniaswami temple in Palani and 
Arunachaleswaraswami temple in’ Thiru~ 
vannamalai.” , . 
The recital in the document provides that 
the settlors had allotted 84.8 acres de- 
scribed in the Schedule absolutely under 
the document for being utilised for the 
charities mentioned. The settlors de- 
clared that they would have no Tights 
whatsoever in respect of the aforesaid 
properties. The recitals are followed by 
the schedules. The first Schedule recites 
that the properties mentioned thereunder 
are allotted to the Karpaka Vinayakar 
temple, After giving description of the 
various items of properties it is directed 
that the income from the properties will 
be utilised for conducting Pujas twice a 
day and Abishekam on special occasions 
by employing Brahmins for the Vinaya- 
kar. deity.. A separate schedule is given 
regarding the properties which are allot- 
ted to the Annadanam. choultry. The 
schedule starts by saying that the proper- 
ties described are allotted to the Anna- 
danam choultry. At the end of the 
Schedule, it is directed that the income 
from the properties be spent for feeding. 
the Brahmins that come to the choultry 
and for expenses of the Nandavanam at- 
tached to the choultry, : The next Sche- 
dule is relevant for our purpose, The 
Schedule in question is captioned as fol- 
lows :— 

“Description of the properties allotted 
to Sachidananda Matam.” 

It may be noted that the description does 
not include the Samadhi but at the end 
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of the Schedule it is provided that the 
income from the properties mentioned in 
the Schedule be spent for feeding the 
Agathies and Paradesies and for conduct- 
ing Puja in the Samadhi attached to the 
Matam. The other Schedules describe 
the properties that are allotted to the 
various temples, Sabanayagar temple 
at Chidambaram, Arunachaleswaraswami 
temple at Thiruvannamalai and Subra- 
maniaswami temple at Palani. 


8 On behalf of the defendants Mr. 
Mridul, the learned counsel, submitted 
that the endowment under the B Sche- 
dule was for the purpose of feeding the 
Agathies and Paradesies who visited the 
Samadhi and the Matam was for the 
purpose of accommodating such visitors 
to the Samadhi and as such the principal 
object of the endowment was for Sama- 
dhi and that it is invalid in law. In any 
event, the learned counsel submitted that 
the finding of the lower court that both 
the charities were so inextricably inter- 
twined that they cannot ‘be separated 
which would entail the invalidation of 
the entire endowment was correct. On 
the other hand, Mr. Krishnamurthy Iyer, 
the learned counsel for the plaintiffs, 
submitted that the Samadhi was in fact 
a kovil and the entire endowment was 
valid as it was for the purpose of feeding 
the poor who came to the temple. In any 
event he submitted that the vesting of 
the properties under Schedule B was 
only in favour of the Matam and that 
only direction was to spend some moneys 
for performing the Puja in the Samadhi, 
In the event of the direction for the Puja 
of the Samadhi being held unsustainable 
in law that part of the endowment alone 
is liable to be declared invalid. 


9. We find no difficulty in_ rejecting 
the extreme contentions of both the par- 
ties and agreeing with the finding of the 
courts below that the Samadhi was a 
tomb of ancestors of the settlors of the 
trust and as such the settlement in favour 
of the tomb is not valid in law. The 
question therefore that remains for. con~ 
sideration is as to what part of the en- 
dowment under B Schedule could be 
found to be valid. Strong reliance was 
placed by both the Iearned counsel on the 
Tamil words that are used in the settle- 
ment deed, Mr. Mridul, the learned coun- 
sel for the defendants, submitted that the 
document if properly construed would 
show that only a charge was created on 
the properties for performing the various 
charities and the properties continued to 
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vest with the settlors. In any event, he 
submitted that the properties described 
in Schedule B were jointly endowed for 
the Matam as well as for the: Samadhi 
and were inextricably intertwined and as 
such invalid. Particular stress was laid 
by the learned counsel on. the words 
(original vernacular omitted) which 
mean ‘a document for charity in 
writing evidencing the transaction”, The 


learned counsel would construe the 
words “Poruthataravu” as meaning ai 
_charge, We are unable fo agree. The 


words mean a document evidencing the 
transaction. ‘Ataravu’ means ‘support? 
and ‘Poruthataravu’ would mean docu- 
ment in support, The plea of the learned 
counsel is unsupportable as the document 
explicitly states that the properties are 
Biven absolutely for the charities, 


10. This unequivocal statement fs fol 
lowed by the recital that the settlors 
will have no right whatsoever: in the 
properties endowed. Again to place the 
matter beyond all doubt, it is specifi- 
cally recited that for the purpose of con- 
ducting the charity Ramalingachi Reddiar, 
his son, grandson and their descendants 
will be Dharmakartas. On a reading of 
the. document we have no doubt that the 
properties were absolutely endowed 
favour of the charities and the settlors 
specifically relinquished all their rights 
in the endowed properties. This leaves 
us with the consideration of the question 
whether the properties were endowed in 
favour of both the Matam and the Sama- 
dhi or the Matam alone, ‘The schedule 
commences as follows: . 


“The description of the lands allotted 
to the Sachidanandaswami Matam.” 


This description standing alone would 
mean that the properties were to vest in 
the Sachidanandaswami Matam alone. 
But the recital in the body of the trust 
deed includes the Samadhikovil attached 
to the Matam as one of the beneficiaries 
which would indicate that the endow- 
ment was in favour of the Samadhi also. 
While agreeing with the learned counsel 
that the above recital would support the 
plea that the endowment was in favour 
of the Samadhi also, we are inclined to 
hold that the properties as described in 
the Schedule were intended to be vested 


fn the Matam with a direction that in- 


comes from the specified properties were 
to be spent for the purposes mentioned 
in the Schedule itself. We find that in 
the Schedule under which properties arel. 
allotted to the Annadana choultry, while 
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the Schedule begins by stating that the 
properties are allotted to the Annadana 
choultry, at the end of the Schedule it 
is directed thet the income from the pro- 
perties be spent for feeding the poor in 
the choultry and for maintaining Nanda- 
vanam. Reading the entire document as 
a whole, we feel that the intention was 


that while all the properties were endow~ 


- ed for the purpose of charities mention= 


4 


ed, the vesting was to be as directed in 
the Schedule with the obligation that the 
income from the properties so mention- 
ed should be utilised for the upkeep of 
Nandavanam attached to the Annadanam 
choultry, and for the purpose of Puja in 
the Samadhi also from the income of the 
properties that were allotted to the 
Sachidananda Matam, On a careful 
reading of the document, we are satisfied 
that the properties described in the Sche« 
dule referred to as the properties allot~ 
ted to Sachidananda Swami Matam vest- 
ed in the Matam with a charge that a 
part of the income should be spent on 
the Puja to be performed in the Samadhi, 


11. In this view we are unable to ac< 
cept the conclusion arrived at by the 
High Court that the properties were 
endowed for the Matam and the Sama- 
dhi and that as the purposes of the cha- 
rities were distinct and separate they 
could be separated. We are equally 
unable to agree with the allotment of 
half the B Schedule properties for the 
charities concerned with the Matam. 
The direction that the other half of 
B Schedule properties should go to the 
first defendant cannot be sustained in 
law, for even on the finding. of the High 
Court, the properties would have to 
revert back to the settlors and their de- 


` |scendants, 


12. We are of the view that only a 


Charge was created for the expenses for 


conducting the Puja in the Samadhi on 
the properties that vested with the 
Matam. The question arises as to how 
far such a direction in the settlement 
could be held to be valid in law. It is 
not in dispute that for the settlement to 
be valid and for the trust to claim exemp- 
tion from the rule against perpetuity, it 
must be for a religious and charitable 
purpose recognised as such by Hindu law. 
The English law relating to settlement 
on tombs does not apply to Hindu religi- 
ous endowments. The courts in India 
have adopted the technical meaning. of 
charitable trusts.and charitable purposes 
which the courts in England: have placed 
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upon the term ‘charity’, But, in addition, 
under the head of the advancement of 


religion, there are other charitable objects 
fn Hindu law which will not be charitable 
according to English law, for that law 
forbids bequests for what are termed 
superstitious uses. Under the Mussal- 
man Wakf Validating Act, 1913, Act VI 
of 1913, a wakf for the maintenance and 
support, wholly or partially, of his 
family or descendants is valid provided 
the ultimate benefit is expressly or im- 
pliedly reserved for the poor or for any 
other purpose recognized by the Mussal- 
man law as a religious, pious or chari- 
table purpose of a permanent character. 
13. What are purely religious purposes 


‘and what religious purpose will be chari- 


table must be entirely decided according 
to Hindu law and Hindu notions. In 
Saraswathi Ammal v. Rajagopal Ammal, 
1954 SCR 277 : (AIR 1953 SC 491) it was 
held that the determination of what con- 
duces to religious merit in Hindu law is 
primarily a matter of Shastraic injunc- 
tion and therefore any purpose claimed 
to be a valid one for perpetual dedica- 
tion on the ground of religious merit 
though lacking in public benefit, must be 
shown to have a Shastraic basis so far 
as Hindus are concerned. While stating 
so, this Court recognised that other reli- 
gious practices and beliefs may have 
grown up and obtained recognition from 
certain classes as constituting purposes 
conducive to religious merit. But if 
such beliefs are to be accepted by courts 
as being sufficient for valid perpetual 
dedication of property therefor without 
the element of actual or presumed public 
benefit, it must at least be shown that 
they have obtained wide recognition and 
constitute the religious practice of a sub- 
stantial and large class of persons. After 
referring to the. Madras decisions in 
Kunhamutty v. Ahmad Musaliar, 1935 ILR 
58 Mad 204 : (AIR 1935 Mad 29); A. © 
Draiviasundaram Pillai v. N. Subramania 
Pillai, ILR (1945) Mad 854: (AIR 1945 
Mad 217) and Veluswami Goundan v. 
Dandapani, (1946) I Mad LJ 354 : (AIR 
1946 Mad 485) this Court observed that 
it was held in the above decisions that 
the building of a samadhi. or a tomb over 
the remains of a person and the making 
of provision for the purpose. of Gurupooja 
and other ceremonies in connection with 
the same cannot be recognised as chari- 
table or religious purpoSe according to 
Hindu law. | 


. 14, The rule that a provision for the 
purpose of Puja over the tomb of the 
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remains of a person is invalid is subject 
to certain exceptions, As pointed out by 
this Court in the. Saraswathi Ammal’s 
case (AIR 1953 SC :491) (supra) there 
have ‘been instances of Hindu saints 
having been defied and worshipped but 
very few if at all have been entombed, 
Such cases stand on a different footing 


‘from the case. of an ordinary private in-- 


dividual who is entombed and worshipped 
thereat, After referring to the decision 
in Saraswathi? Ammal’s case, a Bench of 
the Madras High Court in Ramanas~ 


ramam v. Commissioner for Hindu Re- 


ligious and Charitable Endowments, 
Madras, (1960) 2 Mad LJ 121: (AIR 1961 
Mad 265) observed that as samadhi over 


one who comes to be regarded as of the . 
Iluminati or even tha tombs of heroes © 


may evolve in course of time as a shrine. 
of Hindu public religious worship, as was 
held in the Board of Commissioners for 
Hindu Religious Endowments, Madras v. 
Narasimham, (1939) 1 Mad LJ 134 : (AIR 
1939 Mad 134): Ratnavelu Mudaliar v. 
Commissioner for H. R. & C. E., (1953) 
-2 Mad LJ 574: (AIR 1954 Mad 398) and 
Ramaswami v, The Eoard of Commis- 
sioners, Madras, (1950) 2 Mad LJ 511 : 
(AIR 1951 Mad 473). This. Court refer~ 
ring to the decision’ of Board of Com- 
missioners for Hindu Religious Endow~ 
ments, Madras v. Narasimham (supra) ob- 
served that the Judges of the High Court 
were inclined to hold that the worship 
was religious. But this was a case of a 
grant from a sovereign authority and 
was not an endowment for worship of a 
tomb. In (1953) 2 Mad LJ 574 : (AIR 
1954 Mad 398) a Bench of the Madras 
High Court held that the samadhi or 
tomb of one Apparswami is a place of 
religious worship taking into account that 
the institution was for over a century 
regarded as a place of religious worship. 
Viswanatha Sastri J; in T, R. K. Rama- 
swami Servai v. The Board of Commis- 
sioners for the H. R; E., Madras, through 
fits President, (1950) 2 Mad LJ 511 ; (AIR 
1951 Mad 473) expressed his view that it 
was sufficient if the worshippers con- 
sidered themselves likely to be the re- 
cipients of the bounty or blessing of a 
Divine Presence, which they believed to 
exist at the place. Samadhis of saints are 
recognised as religious institutions in the 
South. It is well known that the Sama- 
dhi of saint “Pattinathar” is considered. 


as a place of worship în Tiruvottiyer 
near Madras. According to tradition 
great saints have attained Yoga Samadhi 
in the well-known pilgrim centres; Saint 
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Tirumoolar attained Samadhi in Chidam- 
baram, Saint Konganavar at Tirupathi, 
Saint Valmiki at Srirangam and Bhoga~ 
muni at Palani, 


15. The raising of a tomb over “the 
remains of an ancestor, an ordinary per- 
son is not recognised as religious in 
nature, The burden is on the person 
setting up a case of religious practice in 
the community to prove it. This prohibi- 
tion may not apply when an ancestor is 
cremated and a memorial raised for per- 
forming Sharadha ceremonies and con- 
ducting periodical worship for this prac- 
tice may not offend the Hindu sentiment 
which does not ordinarily recognise 
entombing the remains of the dead, A 
place of worship will not cease to be 
being in the 
memory of a person, 


16. It may be stated that the case be- 
fore us relates to the tomb of an ances- 
tor of the settlors. It was never plead- 
ed that any religious practice existed 
of building 
samadhis over the remains of the ances- 
tors and performing pujas. The plea of 
the defendant in para. 8 of the written 
statement is that the dominant purpose 
of the dedication of B Schedule proper~« 
ties was Samadhi Kainkarvam i.e. wor- 
ship of the ‘ancestors in their entombment 
and as such invalid in law. 


17. Tt only remains for us to consider 
what appropriate directions should be 
given in the case. In view of our find- 
fing that the vesting of B Schedule pro- 
perties was in favour of the Matam alone 
with a charge on the properties that the 
expenses for Puja at the Samadhi should 
be met out of the income of the property, 
the vesting will not fail but the direc- 
tion to meet expenses for the Puja at the 
Samadhi is unsustainable in law, 

18. The High Court directed framing 
of a scheme for the administration of the 
two trusts. The High Court also agreed 
with the trial Judge that the Board of 
Trustees should consist of three persons, 
two of whom should be respectable resi- 
dents of Veirichettipalayam and the third 
should be a member of the family of the 
first defendant. We agree that a scheme 
should be framed with a Board of Trus- 
fees consisting of three members, one 
belonging to the family of the donors and 
two other respectable residents of the 
village. As the prohibition against the 
first defendant for being a trustee for 
five years has expired his claim to be ap- 
pointed as one of the trustees from the 
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members belonging to the family of the 
settlors may ‘be considered by the Sub- 
ordinate Judge, The three trustees ap- 
pointed by the Subordinate Judge will 
administer. the scheme that may be 
framed subject to the directions that may 
be issued by the Subordinate Judge from 
time to time, 


19. t ‘is the common case of the para . 
ties that due to changed circumstances , 


very few people visit the village on their 
way to various places of pilgrimage and 
therefore there are not many visitors to 
be fed in the choultry. 
the properties that is allotted to the Kar- 
paka Vinayakar temple under. Ex. A-% 
will be used in conformity with the direc- 
tions in the document. Regarding the 
property which had been allotted to the 
Annadana choultry the direction is that 
from the income of the . property, the 
Brahmins that visit the choultry should 
be fed. and the Nandavanam should be 
maintained, The direction will be adher« 
ed to but if there are not enough Brah- 
mins as envisaged in the document the 
income will be utilised for feeding the 
poor boys and girls of the schools of the 
village even though they may not belong 
to the Brahmin community. Regarding 
the properties that are allotted to the 
Sachidanandaswami Matam, it is seen 
that there are not enough pilgrims pass= 
fing through the village due to improved 
transport facilities. The direction to 
incur expenses for the Puja in the 
-Samadhikovil has failed. The income 


from the properties after feeding the . 


Agathies and Paradesies that visit the 
Matam will be utilised for feeding the 
poor boys and girls of the schools of the 
village. It will be open to the Subordi- 
nate Judge to utilise the surplus income 
from the properties allotted to Annadana 
choultry and Sachidanandaswami Matam 
for feeding the poor school-going boys 
and girls in the village. We are satisfied 
that the settlement is predominantly for 
a charitable purpose and as the direction 
regarding feeding of the Brahmins in the 
Annadanam choultry and for Agathies 
and Paradesies in the Matam cannot be 
duly carried out as intended by the set- 
tlors, applying the Cypres doctrine we 
direct as indicated above that the funds 
may be utilised for purposes which are 
as nearly as possible with the intention 
of the donors, There will be no order 
as to costs, 

Order accordingly, 
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AIR 1978 SUPREME COURT 1181 
(From; AIR 1964 Punj 492) 
S. MURTAZA FAZAL ALI AND 
JASWANT SINGH, JJ.. 

The Chief Commissioner, Delhi and 
another, Appellants v. The Delhi Cloth 
and General Mills Co, Lid, and others,- 
Respondents, 

Civil Appeal No, 1959 of 1968, D/~ 7~4~ 

l 8. - e j 

Constitution of India, 7th Seh., List 2, 
Entry 66; Notification of Delhi Govt. D/- 
15-12-1952 — Imposition of registration 
fee under — Illegal. 


A fee in order to be a legal fee, must 
Satisfy the following two conditions :— 


(i) there must be an element of quid 
pro quo that is to say, the authority 
levying the fee must render some service 
for the fee levied however remote the 
service may be; 

(ii) that the fee realised must be spent 
for’ the purposes of the imposition and 
should not form part of the general re- 
venues of the State. (Para 4). 

The registration fee leviable under the 
Notification does not satisfy the second 
requirement as to a valid fee namely, 
that the fee realised must be correlated 
with expenditure incurred on registration 
so as to be spent on maintenance of re- 
gistration organisation. Consequently, the 
impost under the notification is illegal, 
ATR 1954 SC 400; AIR 1954 SC 388 and 
AIR 1975 SC 846, Foll (Para 5) 

Anno: AIR Comm. Const, of India, 
Art. 226, N. 3. 

Cases Referred: Chronological Paras 
AIR 1975 SC 846 : (1975) 3 SCR 475 ; 

1975 Tax LR 1458 6 
ATR 1954 SC 388; 1954 SCR 1055 5 
AIR 1954 SC 400 : 1954 SCR 1046 5 

Mr. R, P. Bhatt, Sr. Advocate (Mr, 
Girish Chandra, Advocate with him), for 
Appellant; Mr. Hardayal Hardy, Sr, Ad- 
vocate (M/s. D. R. Thadani and A. N. 
Goyal, Advocates with him), for Respon= 
dents; Mr. Sobhagmal Jain, Advocate for 
the Intervener (The State of Rajasthan); 
Mr, O. P. Rana, Advocate, for the Inter- 
vener (State of U, P,), 


FAZAL ALI, J.:— This appeal by 
certificate is directed against the judg- 
ment and order of the Circuit Bench of 
the Punjab High Court at Delhi? dated 
the 7th May, 1964 and arises in the fol- 
lowing circumstances ; 


EV/EV/B782/78/SNY, 
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_ 2. The respondent Company floated 
debenture loan of Rs. 2.50 crores and to 
secure the repayment of the said loan, 
executed debenture trust deed dated 10th 


April, 1962 mortgaging certain properties . 


of the Company for consideration of 
Rs. 2.50 crores in favour of the trustees 
who were petitioners before the High 
Court, Further details have been given 


in the judgment of the High Court and ` 


it is not necessary to repeat them -here, 
It appears that stamps to the extent of 
Rs. 2,50,300/- were paid under the Indian 
Stamp Act and apart from that when 
the document was presented for re- 
gistration, a fee of Rs. 1,25,157.50 np. 
was demanded as registration fee by the 


Sub-Registrar under a notification issued 


by the Chief Commissioner of Delhi, 
which is the impugned notification in this 
case, The registration fee was paid by 
the respondents under compulsion but 
the trustees filed a petition in the High 
Court challenging the validity of the 
notification and the exorbitant- amount 
realised as registration fee. 


3. The short point taken before the 
High Court by the respondents was that 
the registration fee levied under the 
notification dated 15th December, 1952 
wes an illegal levy as it did not fulfil 
the essential conditions of a fee within 
the meaning of the Constitution. The 
plea of the trustees found favour with 
the High Court which held that the fee 
charged by the Registration Department 
under the notification was an illegal im- 
post and could not be levied. The High 
Court accordingly quashed the notifica- 
tion and directed refund of the fee, 


4. The main point which arises for 
consideration in this case is as to whether 
or not. the fee charged under the notifi- 
cation issued by the Chief Commissioner 
was a legal impost justiñed by the provi- 
sions of the Constitution. It is well-settled 
that a fee in order to be a legal fee, must 
satisfy two conditions:-— 


(i) there must be an element of quid 
pro quo that is to say, the authority 
levying the fee must render some ser-« 
vice for the fee levied however remote 
the service may be; 

Gi) that the fee realised must be spent 
for the purposes of the imposition and 
should not form part of the general re- 
venues of the State,” 

5. In the instant case, if was not dise 
puted before the High Court that the fee 
realised by the Registration Department 
under the notification above-mentioned 
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was to form part of the general revenues 
of the State. It is, therefore, manifest 
that the second element of a fee was 
wholly wanting in this case and the 
High Court was, therefore, right fn 
striking down the notification, Mr. Bhatt 
appearing in support of the appeal, sub~« 
mitted that by virtue of the fact that the 
document was registered, ‘the respondents 
obtained initial advantage in using the 


- document as an authentic piece of evix 


dence and as proof of title and this was, 
therefore, a sufficient service rendered 
for the imposition of the fee. Even as- 
suming that this was so, the second essen- 
tial ingredient of a valid fee, viz, that 
the fee realised must be correlated with 
expenditure incurred on registration so 
as to ‘be spent on maintenance of regis- 
tration organisation, was not satisfied in 
this case, and on this ground alone the 
fee could not be imposed. In Mahant 
Sri Jagannath Ramanuj Das v.. State of 
Orissa, 1954 SCR 1046 : (AIR 1954 SC 
400), this Court observed as follows (at - 


_ P. 403) :— 


“Two elements are thus essential in 
order that à payment may be regarded 
as a fee. In the first place, it must be 
levied in consideration of certain services 
which the individuals accepted either 
willingly or unwillingly. But this by it~- 
self is not enough to make the imposition 
a fee, if the payments demanded for 
rendering of such services are not set 
apart or specifically appropriated for that 
purpose but are merged in the general 
revenue of the State to be spent for 
general public purposes.” 


The same view was reiterated in Ratilal 
Panachand Gandhi v. State of Bombay 
reported in 1954 SCR 1055 ə; (AIR 1954 
SC 388), 


6. In a recent decision of this Court 
in the case of State of Maharashtra v, 
Salvation Army, Western India Territory, 
(1975) 3 SCR 475 : (AIR 1975 SC 846) 
this Court observed as follows (ati 


“Thus two elements are essential in 
order that a payment may be regarded 
as a fee. In the first place, it must be 
levied in consideration of certain ser- 
vices which the individuals accept either 
willingly or unwillingly and in the se« 
cond place, the amount collected must 
be earmarked to meet the expenses of 
rendering these services and must not go 
to the general revenue of the State to 
be spent for general public purpose,” 
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In view of the Iong course of decis-ons 
of this Court, the view taken by the 
High Court was absolutely correct and 
we are unable to find any error of law. 
We understand that the notification has 
now been amended and a maximum fee 
of Rs. 100/~ has been fixed. Thus the 
point ‘-becomes..more or ‘less academic 
except for cases arising during a pertix 
cular period, 


7. For these reasons, therefore, we 
find no merit in this appeal which ails 
and is accordingly, dismissed without 
any order, as to costs, 


Appeal dismissed, 





‘AIR 1973 SUPREME COURT 1183 
(From: Punjab and Haryana)* 
P. N.. SHINGHAL AND D. A. DESAI, JJ. 
«~ Mohan Lal and another, Petitioners v. 
Ajit Singh and another, Respondents. 


‘Criminal Appeal No. 377 of 1975, D} 
2-5-1978. 


(A) Criminal P. C. (1974), S. 31 — 
Statement of accused — Use of — (Evi- 
dence Act (1872), S. 3). 


If the evidence on the record dis< 
“proves the exclupatory part of the 
statement of accused in the trial court, 
it is clearly permissible to accept that 
part of the statement which accords with 
the evidence on the record, and to act 
upon it. AIR 1969 SC 422, Foll. 

: (Pare 22) 


Anno: AIR Comm., Cr. P. C. (7th Edn.), 
S. 313, N. 23; AIR Manual, (3rd Edn.), 
Evi. Act, S. 3, N. 47, 


(B) Evidence Act (1872), Ss. 45 and 3 
— Criminal case — Evidence of Finger- 
print Expert — Appreciation of. (Penal 
Code (1860), Ss, 299 and 300). 


A. majority of fingerprints found at 
crime scenes or on crime articles are par- 
tially smudged, and it is for the ex- 
perienced and skilled fingerprint expert 
to say whether a mark is usable as 
fingerprint evidence. Similarly it is for 
a competent technician to examine and 





(Note: The judgments are printed in the 
order in which they are given in the 
certified copy.—Ed.) 

™(Criminal Appeal No. 1423 of 1974, D/- 
9-7-1975 (Punj & Har)). 
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give his opinion whether the identity : 
can be established, and if so whether 
that can be done on eight or even less | 
identical characteristics in an appropriate 
case, (Para 46) 

Anno: AIR Manual (8rd Edn.), Evi, 
Act, S. 45, N. 13; S. 3, N. 45; AIR Comm., 
I. P. C. (2nd Edn.), Ss. 299 and 300, N. 84. 

(C) Evidence Act (1872), S. 114, Hlus- 
tration (a) — Case of murder and rob- 
bery — Scope of drawing presumption 
under Illustration (a) — (Penal Code 
(1860), Ss. 300 and 392). 


The question whether a ‘presumption 
should be drawn against the accused 
under Illustration (a) of S. 114 of the 
Evidence Act is a matter which depends 
on the evidence and the circumstances of 
each case. The nature of the recovered 
articles, the manner of their acquisition 
by the owner, the nature of the evidence 
about their ` identification, the manner in 
which the articles were dealt with by 
the accused, the place and the circum- 
stances of their recovery, the length of 
the intervening period and the ability or 
otherwise of the accused to explain the 
recovery, are some of those circum- 
stances. AIR 1978 SC. 522, Foll. 

(Para 49) 

Anno: AIR. Manual (3rd Edn.), Evi. 
Act, S. 114, N. 13 (A); ATR Comm, I. P. C. 
(2nd Edn.), Ss. 299 and 300, N. 85; Ss. 390 
and 392, N. 14. 


(D) Evidence Act (1872), Ss. 24 and 27 
— Case of murder and robbery — Dis- 
closure statement — Held to be volun- 
tary and admissible on facts — Cr. App. 
No. 1423 of 1974, D/- 9-7-1975 (Punj and 
Har), Reversed. 


‘Where the total period of interrogation 
was about two hours, and the interroga- 
tion was made in the presence of many 
persons and the interrogation was re- 
garding the discovery of the handle of 
the knife of which the blade was found 
lying near the dead body, 

Held: that it could not be said that 
the accused was interrogated for several 
hours and that his disclosure statement 
was involuntary so as to attract S. 24 of 
the Evidence Act. The evidence on the 


_ record was sufficient to show that - the 


statement was not only voluntary but it 
fell within the purview of S. 27 of the 
Evidence Act inasmuch as the “fact dis- 
covered” was the place from which the 
various articles were produced by the 
accused and his knowledge of it. As the 
information given by the accused related 
to that important fact, it was clearly ad- 
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missible under S. 27 of the Evidence Act. 
Cr. App. No, 1423 of 1974, D/- 9-7-1975 
(Punj & Har), Reversed, (Para 25) 

Anno: AIR Manual (3rd Edn,), Evi 
Act, S. 24, N. 4; S. 27, N. 4, 

(E) Penal Code (1860), Ss. 300, 390 and 
397 — Case of murder and robbery — 
Evidence — Appreciation of — Cr. App. 
No. 1423 of 1974, D/- 9-7-1975 (Punj and 
Har), Reversed. 

Offence of murder and robbery — Ap~ 
preciation of evidence — High Court, 
held, committed serious errors In read= 
ing the evidence on the record and 
basing its findings on mere conjectures — 


Proof of accused person’s possession of- 


incriminating articles — Circumstantial 
evidence against him, held, sufficient to 
fustify the trial court’s finding that he 
was guilty of offence under. S. 302 and 
under S. 392 read with S. 397, L P. C. 
Cr, App. No. 1423 of 1974, D/- 9-7-1975 
(Punj & Har), Reversed; AIR 1956 SC 
400, AIR 1954 SC 1, AIR 1954 SC 28, AIR 
1974 SC 1830, Rel. on, (Paras 36, 49, 50) 


Anno: AIR Comm,, I. P. C. (2nd Edn.), 
Ss. 299 and 300, N. 78; Ss. 390 and 392, 
N. 14; S. 397, N. 8. 

Cases Referred: Chronological Paras 
AIR 1978 SC 522 : 1978 Cri LJ 646 49 
AIR 1974 SC 1830 : (1974) 4 SCC 254 s 

1974 Cri LJ 897 49 
AIR 1969 SC 422 ¢ (1969) 2 SCR 1033 =: 

1969 Cri LJ 671 l 22 
AIR 1956 SC 400 ; 1956 SCR 191 : 1956 

Cri LJ 790 49 
‘AIR, 1954 SC £ : 1954 Cr? LJ 225 49 
AIR 1954 SC 28: 1954 Cri LJ 257 49 


Mr. S. C, Manchanda, Sr, Advocate 
(Mr. N. K. Agarwal, Advocate with him), 
for Appellants; Mr. D. Mookerjee, Sr, 
Advocate (M/s, S, K. Mehta, K, R. Naga- 
raja and P. N, Puri, Advocates with 
him) (for No. 1) and Mr, Hardey Singh 
Advocate {for No, 2), for Respondents, 

SHINGHAL, J.:— This appeal by spes 
cial leave fis directed against the judg- 
ment of the Punjab and Haryana High 
Court dated Fuly 9, 1975, giving benefit 
of doubt to respondent Ajit Singh (here- 
inafter referred to as the respondent} 
and acquitting him of offences under 


Ss. 302, 392 and 397, 1, P, C., for which 


he was convicted by the Additional Ses- 
sions Judge of Faridkot on October 31, 
1974, The Additional Sessions Judge had 
sentenced the respondent fo death for 
the offence under S, 302, I, P, C, and to 
rigorous imprisonment for five years and 
seven years respectively for the o 
under Sections 392 and 397 I, B, G 
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2. Nishan Chand (deceased), son of 
appellant Mohan Lal (P. W. 5), was a 


resident of Roranwali. He was Secretary 
of Roranwali and Phulu Khera Co-ope~ 
rative Societies, The respondent was 
Nishan Chand’s friend and was Secre< 
tary of Roranwali Patti Sikhan Co-ope- 
rative Society. He also used to live in 
village: Roranwali with his maternal- 
uncle Gurdial Singh who was the vils 
lage Chairman, 


.3. It is alleged that Nishan Chand 
and: the respondent left together on June 
17, 1974, for villages Lambi and Malout 
on Nishan Chand’s bicycle, as they had 
to deposit the money realised by them, 
They did not however return to Roran« 
wali that night. Mohan Lal’s other son 
Satpal, who was studying in Class VIII 
in a school at Sikhanwala, saw Nishan 
Chand’s bicycle lying at. some distance 
from the boundary of village Roranwali, 
near a culvert, on the “pakka” road 
leading to Sikhanwala, and he also saw 
a man lying dead in a field at a short 
distance from there, As the dead body 
appeared to be of Nishan Chand, Satpal 
went back to his house and informed his 
father Mohan Lal (P. W. 5) at- about 
7a m. Mohan Lal (P, W, 5) and his 
brother Dharam Chand (P. W. 8) went 
to the place where the dead body was 
lying. It had many injuries and a blood 
Stained blade of knife (Ex. P-3) was 
lying near it. A black piece of cloth 
(‘fifty’) was lying at some distance to- 
wards the road, As Nishan Chand used 
to bring home the money of the Socie- 
ties some times, Mohan Lal suspected 
that the respondent might have murder- 
ed him for the money, It seemed to him 
that the black piece of cloth (“fifty’’) 
belonged to the respondent which he was 
wearing on the previous morning, Mohan 
Lal therefore left for police station. 
Lambi, which was at a distance of about 
9 miles from the place of occurrence. As 
he found Sub-inspector Harnek Singh 
(P. W, 119) at Sikhanwala bus stand, he 
reported the matter to him at about 9.30 
am, The Sub-Inspector recorded Mohan 
Lal’s statement and sent it along with 
constable Mal Singh to police station 
Lambil for registering a case, 

4, S., I, Harnek Singh went’ to the 
place of occurrence with Mohan Lal and 
found Dharam Chand (P. W. 8) and 
Nishan Chand’s mother Smt, Agyawanti 
near the dead body, He found foot 
prints (two of bare foot and one with tha 
shoe) near to the dead body, The blade of 
knife (Ex, P~3) was also found lying near 
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the dead body and a shoe was found lying 
fn the water channel at a distance of 
7 or 8 ‘karams’. The small piece of 
black cloth (‘fifty’) (Ex. P-4) was found 
lying at a distance of 25 or 30. ‘karams’ 
from the dead body. The Sub-Inspeccor 
recorded the statement of Smt. Agya- 
wanti, He lifted moulds of the fost- 
prints and took them in his possession. 
The bloodstained- blade of knife (Exni~ 
bit P-3) was also taken in possession 
vide memorandum (Ex. P-K) and was 
sealed. The Sub-Inspector took. the stoe 
also in his possession. He prepared. an 
inquest report and sent Nishan Chan’s 
dead body for post-mortem examination. 
Dr. P. K. Narang (P. W. 1) of Civil Hos- 
pital Gidderbaha examined the dead body 
and found 12 injuries, all of which were 
ante-mortem, The doctor found tkat 
Nishan Chand’s death was due to the in- 
juries to vital organs of the brain as a 
result of injuries Nos, 1 and 2 which 
were as follows,— l 


“() A stab wound with clean cut edges 
2.5 X 0.5 em. on the front of left side 
of forehead just above the eyebrow. 
Bloodstained brain matter was coming 
out of the wound. Bone underneath 
was cut, and the wound was directed 
backwards and downwards, 


(ii) A stab wound 3.5 X 1 cm. with 
clean cut edges on the left temporal 
rigion of head. 7.5 cm. above the ear, 
directed downwards and inwards. Bone 
underneath was cut.” oe 
The- medical officer ` expressed the 
Opinion that these two injuries were im- 
dividually sufficient to cause death in 
the ordinary course of nature, 


5. It was found during the course of 
the investigation that Nishan Chand hed 
collected the dues of the co-operative so~- 
cieties from Atma Singh, Avtar Singh 
and Balli Singh and others on June 17, 
1974, and had gone with the respondent 
to deposit the same in the Central Cc~ 
operative Bank, Malout. Inspector Gur- 
dial Singh (P. W. 14) of the Co-opere~ 
tive department had also gone there to 
attend a meeting of his departmen:. 
Nishan Chand and the respondent met 
him after 3. p.m. and asked him to get 
the sum of about. Rs. 2000/- deposited ih 
the Bank. He could not however suc- 
ceed in depositing the money as tha 
cash had been closed by that time. I 
is alleged that Nishan Chand collected 
Rs. 4156/- and that he and the respon- 

‘dent met Darshan Lal (P. W. 6) af 
Lambi at 6.30 p.m. The prosecution has 
1978 S.C./75 VI G—13 
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relied on the statement of Darshan Lal 
(P. W. 6) for the subsequent conduct of 
the respondent and has led its evidence 
to show that he was searched but could 
not be found. He was arrested on June 
21, 1974, at about 8 p.m. near village 
Fatuekhera. He was interrogated by the 
Investigating Officer and is alleged to 
have made statement Ex, P, O, on June 
23, 1974, to the effect that he had buried 
a sum of about Rs. 4100/- and a golden 
ring in-his purse tied in a handkerchief 
near the water lift in the middle of the 
way leading from village Khankhanwali 
to Roranwali which he could recover, 
and that he had kept concealed his 
clothes and one shoe under the heap of 
cotton “sticks” in a kiln on the road out- 
side Khankhanwali village which also he . 
could ‘recover, ` The respondent’s state- 
ment to that effect was recorded in the 
presence of witnesses Balbir Singh 
(P. W. 7) and Avtar Singh. The respon- 
dent then went to the place’ near the 
heap of cotton “sticks” and recovered 
the bloodstained -clothes Exs. P-5 to P-7, 
which were in ‘jhola’ Ex. P-8, along with 
a shoe. The recovered articles were 
taken in police custody vide memoran- 
dum Ex. P-Q. It is further alleged that 
the respondent went to the place near 
the water lift and dug out a handker- 
chief which contained currency notes of | 
Rs. 4,142/-, gold ring Ex. P-1 and purse 
Exhibit P-9. One currency note No. 
AD 530076382 of Rs. 100/- (Ex. P-10), 
which was at the top of the bundle of 
currency notes, had some _ bloodstained 
fingerprints. The purse (Ex. P-9) was of 
plastic on which- Government. College, 
Mukhisar was written in Punjabi and 


_ English and it contained a library card 


of R. S. D. College, Ferozepur, which 
contained the address of the respondent 
written in English, The ring was of 
gold and weighed -about 3 grams. The 
initials ‘N.C,’ were inscribed on it. All 
the articles were sealed and were taken 
in possession vide memorandum Exhi- 
bit P-R. Mohan Lal (P. W. 5) has identi- 
fied the ring to be of his son Nishan 
Chand which he was wearing when: he 
left the house. Kartar Singh (P. W. 17) 
of village Lambi has stated that he pre- 
pared the ring for Nishan Chand 8 or 9 
months before his statement and had 
made the inscription as desired by him. 


6. The Sub-Inspector made an appli- 
cation before Magistrate Mukhtiar Singh 
(P. W 3). on June 28, 1974, for taking 
the moulds of the footprints of the res- 
pondent, The moulds prepared by him 
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were not found fit.for comparison and 
were again taken on July 4, 1974 in the 
presence of Magistrate Dina’ Nath 
(P. W. 2). They were sent for compari- 


son to the Director of Forensic Labora~. 


tory who has made his report Ex. P-FF 
stating that the impressions on the crime 
mould were found to tally with the test 
moulds, . Se F Dey 


“7. Finger impression (Ex. PF/2) of the 
respondent were also taken by Magis- 
trate, Mukhtsar, and were sent for com- 


parison along with the finger impression | 


_on the currency note of Rs. 100/- (Exhi- 
bit P-10) to the Director Fingerprint 
Bureau, Phillaur. ` The Director’s report 
Ex. P-BB is on the record. He Photo- 
graphically enlarged the impressions and 
expressed the opinion that there were 
eight points of similarity in respect 
of the form and the position, which were 
graphically shown by him in his report, 
and that the nature, direction and 


sequence of each point had been indi- 


cated in its relevant circle. According 
to the expert, so many points of simila- 
rity could not be found to occur in the 
impressions of different fingers and that 


they were “identical or. are of one and 
The expert ignored. 


the same person”, 
the other impressions which were suffi- 
„ciently smudged or were partly interfer- 
ed with by: the design, and the printed 
writing of the currency note or were 
faint. 


8 The respondent was medically. exa- 
` mined on the very next day of his arrest 
and the medical officar’s report Ex. P-F 
has been placed on the record, accord- 
ing to which he had three simple lace- 


rated wounds of a duration of more. 


than 48 hours on the left ring finger. 


9. As has been stated, the Additional 
Sessions Judge of Faridkot found the 
respondent guilty of the offences under 
Ss. 302, 392 and 397, I. P. C. As the 
High Court has set aside the conviction 
by its impugned judgment dated July 9, 
1975, by giving the benefit of doubt to 
the respondent, Mokan Lal (P. W. 5), 
father of Nishan Chand (deceased), and 
one Surrinder Kumar have filed the 
present appeal by special leave. 


10. The High Ccurt has examined the 
question of motive first of all and has 
referred to the good relations between 
the respondent and the deceased. It has 
also made a mention of the statement of 
the respondent that he and the deceased 
left village Roranwali on the bicycle of 
the deceased, for Malout, on June 17, 


A. L E 


1974, at about 7.30 a.m. The High Court 


has then examined the evidence of the 
prosecution regarding the alleged collec- 
tion of Rs. 4,256/- by: Nishan Chand from 
four persons on June 17, 1974, and his 
failure to deposit the same in the Cen- 
tral Co-operative Bank at Malout and 
has taken the view that the collection 
of the money by Nishan~Chand had not 
been proved and that the motive for the 
crime had not been established, 


11. The first Item of collection re- 
lates to the recovery of Rs. 2,000/- from 
Avtar Singh (P. W. 10) at Malout on 
June 17, 1974. Avtar Singh has stated 
that he had taken a loan from the Co- 
operative Society of his village and had 


‘been asked by the deceased to repay it. 


He promised to-make the repayment at 
Malout Mandi. He took his wheat there 
on June 17, 1974, and asked his commis« 
sion agent’ to pay Rs. 2,000/~ tothe de= 
ceased. Rs. 2,000/- were accordingly 
paid by his commission agent to the de- 
ceased. He has further stated that one 
Atma Singh (P. W. 12) paid Rs. 623/- in 
his presence to Nishan Chand. Avtar 
Singh however did not obtain a receipt 
for the payment from Nishan Chand, 
The High Court has disbelieved the pay- 
ment because the name of the commis- 
sion agent was not disclosed by Avtar 
Singh and he did not take any receipt 
or the signature of Nishan Chand in his 
bahi in token of the payment. The pro~ 
secution examined Behari Lal (P. W. 26) 
as the commission agent who had made 
the payment of Rs. 2,000/-.on behalf of 
Avtar Singh to the deceased, The wit- 
ness produced his bahi entry Exhi- 
bit P. W. 26/A in respect of the pay- 
ment, but the High Court rejected the’ 
evidence because the signature of Nishan 
Chand was not obtained by Behari Lal. 
As it was possible for the High Court to 
ka that view, we would leave it at 
at. : - 


12. Atma Singh (P. W. 12) has stated 
that he paid Rs. 623/- to the deceased on 
June 17, 1974, at 2 p.m. after obtaining 
the money from the firm of Shadi Ram 
Amar Nath of Malout. Avtar Singh 
(P. W. 10) has also stated about the 
making of that payment by Atma Singh 
in his presence, but the High Court has 
rejected the evidence for want of Nishan 
Chand’s receipt for the payment, and the 
failure to examine someone on behalf of 
the firm which had made the payment, 
Here again, it cannot be said that the 
view. taken by the High Court was not 
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possible, and we would therefore net 
disturb its finding in this respect also. 

13. The prosecution however examir- 
ed Balli Singh (P. W. 11) who stated 
that he paid: Rs. 856/- to the deceased cm 
June 17, 1974, vide receipt Ex. P-S at 
Malout at 2 p.m. after obtaining tre 
money from his commission agent. It 
was stated in the receipt that the par- 
ment had been made by way of re- 
covery of the loan from Balli Singa, 
. It was not disputed that the receipt wis 
signed by Nishan Chand, and it is net 
disputed before us that ‘the name his 
wrongly been printed as Nishan Singh in 
the paper book, The High Court hov- 
ever rejected the evidence on the grourad 
that Balli Singh did not state who wrome 
the receipt Ex. P-S and that it bore the 
signature of Nishan Chand. We have 
gone through the statement of Bali 
Singh and we have no doubt that + 
shows that the payment of Rs. 856/- wes 
made to the deceased vide receipt Exh- 
bit P-S. There was as such no justifice- 
tion for insisting on the disclosure of tre 
name of the scribe of the receipt, or tre 
production of other evidence to prove 
the signature of Nishan Chand thereon. 
There was also no justification for the 
High Court to reject the evidence merely 
because of the failure to examine a wi~ 
ness ‘from the shop of the commission 
agent who had'made the payment. = 
has to be appreciated that there was in 
fact no cross-examination worth tke 
name regarding Balli Singh’s statemert 
about his liability to pay Rs. 856/- to the 
Co-operative Society, and the paymert 
of that money by him to the deceasel 
against receipt Ex. P-S. 


14. The prosecution has, all the same, 
relied on the statement of Inspector Gur- 
dev Singh (P. W. 14) who was Inspectcr 
of Co-operative Societies at Lambi, # 
prove the signature of the deceased œn 
receipt Ex. P-S. The High Court hes 
rejected his evidence to this effect on 
the ground that the witness did not state 
that he had seen Nishan Chand signirs 
and writing, and could identify his signe 
ture, and also because he did not state 
that “in the ordinary course of business 
documents purported to be written by 
Nishan Chand had been habitually- suk- 
mitted to him.” We have gone throug 
the statement of Gurdev Singh (P. W. 14s. 
He was the Inspector of Co-operative 
Societies, Lambi, and Nishan Chand wes 
the Secretary of two Co-operative Socie- 
ties within his area. The witness wes 
therefore in a position to state that re 
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ceipt Ex. P-S was in the hand writing 
of Nishan Chand and he in fact made a 
clear statement to that effect in the trial 
court, If the defence had any reason to 
think that he was not a competent wit- 
ness for the- purpose of expressing an 
opinion under S. 47 of the Evidence Act, 
it was open to it to cross-examine him 
on the point. The fact however remains 
that this was not done. í 


15. It would thus appear that the 
High Court could not have rejected the 
evidence which: was furnished by the 
prosecution in regard to the payment of 
Rs. 856/- by examining Balli Singh 
(P. W. 11) and Gurdev Singh (P. W. 14) 
and by producing the original receipt 
Ex. P-S, and we have no hesitation in 
holding that the finding of the trial 
court in regard to that payment was 
correct and must be restored. 


16. Evidence has also been led to 
prove the paymênt of Rs. 687/- to the 
deceased by one Budh Singh on June 17, 
1974, vide pass book entry Ex. P-11. It 
was stated by Gurdev Singh (P. W. 14) 
that the entry in the pass book had been 
made in the handwriting of Nishan 
Chand, but the High Court rejected that 
evidence for the reason already stated. 
As there was no justification for doing 


‘So, we would restore the finding of the 


trial court regarding that item of pay- 
ment as well. 


17. The High Court has gone to the 
extent of basing its finding to the con- 
trary for the further reason that’ Mohan 
Lal (P. W. 5), who was the father of the 
deceased, did not state that receipt Exhi- 
bit P-S and the pass book entry Exhi- ` 
bit P-11 were written and signed by his 
son Nishan Chand. The High Court 
however forgot that Mohan Lal was an 
illiterate man who had thumb-marked 
even the first information report Exhi- 
bit P. G/1 and was not in a position to 
make a statement regarding the hand- 
writing or the signature of his son on 
the two documents. 


18. So even if the items of Rs. 2,000/- 
and Rs. 623/- are left out, the fact would 
still remain that the deceased had a sum 
of about Rs. 1,533/- with him at the time 
of. his murder. The High Court has 
brushed aside the prosecution evidence 
in this respect by observing that none 
of the witnesses has deposed that the 
respondent was with the deceased at 
the time when the payments were 
made to him. Here again, the High 
Court lost sight of the statement of In- 
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spector Gurdev Singh (P. W. 14) who as 
the Inspector. of Co-operative Societies 
. must have known the Secretaries of the 
Societies within his jurisdiction. He has 
stated that a meeting was called by the 
Joint Registrar of Co-operative Societies 
at Malout on June 14, 1974, and that the 
deceased and the respondent met him in 
the Central Co-operative Bank ‘at. Malout 
‘after 3 p.m> The deceased asked him 
to. get the sum of more than Rs, 2,000/~ 
deposited in the bank and the witness 
told him that as the cash had heen 
closed by that time, the money could not 
be deposited. He has further stated that 
the deceased then told him that he 
would deposit the amount of Rs, 5,000/~ 
the next day as he had some more rex 
coveries to make. No effective cross- 
examination was directed against the 
statement of the Inspector to this effect, 
and no effective argument has been 
made before us why he should not have 
been believed. The High Court thus 
failed to read the statement of Gurdev 
Singh correctly even though it had a 
. direct bearing on tha- question of the 
. Tespondent’s knowledge of the money’ in 

the possession of the deceased. Its find- 
ing to the contrary must be set aside 
and it must be held that the prosecution 
has succeeded in proving its case about 


the respondent’s knowledge that the de- 


ceased had collected at least Rs. 2,000/- 
by the time he met Inspector Gurdev 
Singh some time after 3 p.m. 


19. The High Court has examined the 
question whether there was evidence to 
prove that the respondent had abscond- 

.@d after the incident, and has found that 

it could not be said that he did so to 
conceal his guilt. He was arrested on 
June 21, 1974, and it appears that the 
intervening delay would not by itself be 
evidence of his guilt, 7 


20. While dealing with the evidence 
that the deceased was last seen in the 
company of the respondent, the High 
Court has made a reference to the state- 
ment of Mohan Lal (P, W. 5) and to the 
respondent’s admission that he had gone 
with the deceased, on his bicycle to 
Malout, on June 17, 1974. ‘The prosecu~ 
tion has examined Darshan Lal (P. W. 6) 
in regard to their movements at about 
6 p.m. in Lambi and has placed reliance 
pn the statement of Pritam Singh 
(P. W. 9) about their movements within 
a short distance of village Roranwali. We 
think that the view taken by the High 
Court in regard to the evidence of these 
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two witnesses is justified and does not 
call for interference. 


21. But the High Court went wrong 
in finding that there was no evidence to 
prove that the accused was seen with 
the deceased “before or after the occur- 
rence,” There could possibly be no evi-+ 
dence to prove that the respondent was 
seen with the deceased “after” the oc< 
after his death and the 
prosecution cannot be blamed for its in- 
ability to produce any such . evidence,’ 
The prosecution has however led its 
evidence to prove that the deceased was 
last seen in the company of the respon- 
dent, and it will be enough to refer to 
two basic facts in this respect, Firstly, 
the respondent has admitted in his state- 
ment in the trial court that he and 
Nishan Chand first went to Lambi on 
June 17, 1974; and he did not deny that 
they went there on Nishan Chand’s 
bicycle at about 7.30 a.m. He has also 
admitted that he was with Nishan Chand 
at Malowt up to 10 a.m. He claimed that 
he went to village Ferozepur: thereafter 


. to meet his elder brother, but that was 
` a:matter for him to prove, and. thereby 


establish a good defence. The fact how- ` 
ever remains that he did not do so and 
his learned counsel has not thought it 
possible to explain why he could not 
examine his own brother to establish 
that plea, or to invite our attention to 
any other evidence that may have been 
led in that behalf. Secondly, the High 
Court lost sight of the fact that Inspec- 
tor Gurdev Singh (P, W. 14) of the Co- 
operative Societies Department had 
clearly stated that he went to Malout on 
June 17, 1974 to attend the meeting 
which had been called by the Joint Re- 
gistrar of Co-operative Societies and 
that the respondent and the deceased 
met him there after. 3 p.m. in the Cen- 
tral Co-operative Bank. He has further 
stated that the deceased asked him to 
get the sum of Rs. 2,000/- deposited in 
the bank, but that could not be 
done as the cash had been closed. 
The witness has stated that a meet- 
fing was actually held in the Rest House 
that day and that he had gone to the 
Bank to collect the figures of recovery 
for purposes of that meeting. The pre- 
sence of the deceased and the respondent 
was therefore quite natural as it ey- 
plains their anxiety to make as much 
recovery as possible before the meeting. 
As has been shown, there was no reason 
for disbelieving the statement of Gurdev 
Singh, and the High Court clearly mis- 
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read the record in respect of a material 
particular in holding that there was no 
evidence to prove that the respondent 
was last seen in the company of the de~ 
ceased, < 


22. An attempt was made to argue that 
if the statement of the respondent is to 
be considered at all, it must be taken as 
a whole and that it is not permissible to 
act upon one portion of the statement 
which shows the presence of the respon~ 
dent in the company of the deceased, 
and leave out those portions which are 
exculpatory. It will be enough to say 
that the matter has been examined by 
this Court in Nishi Kant Jha v. State of 
Bihar, (1969) 2 SCR 1033 : (AIR 1969 SC 
422) and as the evidence on the record 
disproves the exculpatory part of the 
respondent’s statement in the trial court, 

-lit is clearly permissible to accept that 
part of the statement which accords with 
the evidence on the record, and to act 
upon it, 


23. Another important piece of evi- 
dence against the respondent was his 
statement Ex. P-O dated June 21, 1974, 
under S. 27 of the Evidence Act and the 
recoveries which were made in pursuance 
thereof. The statement was recorded by 
Sub-Inspector Harnek Singh (P. W. 19) 
fn the presence of. Avtar Singh and Bal- 
bir Singh (P. W. 7). The prosecution 
gave up Avtar Singh on the ground that 
he had been won over, but Balbir Singh 
and Harnek Singh were examined in the 
trial court. The High Court however re- 
jected the entire evidence in that res- 
pect on the ground that the statements 
of these two witnesses were contradic- 
tory and inconsistent with each other 
and held that the making of disclosure 
statement and the alleged recovery were 
“concocted by the police.” The only 
contradiction which has been pointed 
out by the High Court is that while ac- 
cording to Harnek Singh the interroga- 
tion of the respondent started on June 
23, 1974 at about 12 noon and continued 
for two hours, Balbir Singh has stated 
that he and Avtar Singh reached the 
police station at about 12.30 p.m. and 
the respondent was interrogated for 
about 5 or 7 minutes in their presence 
and that he did not make the disclosure 
statement. The High Court has stated 
further that Balbir Singh has claimed 
that he advised the respondent to sive 
the articles which he had in his posses- 
sion, and then he made the disclosure 
statements, A reference to the state- 
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ments of Harnek Singh (P.W. 19) and 
Balbir Singh (P.W. 7) shows however 
that. there is no contradiction or incon~ 
sistency . between them. Balbir Singh 
(P.W. 7) has.clearly stated that when he 
reached the police station at about 12.30 
pm. the respondent was being interroga- 
ted there. His further statement that the 
respondent was interrogated for five or 
seven minutes in his presence, cannot 
therefore belie the statement of Harnek 
Singh that the interrogation lasted for 
about two, hours. The High Court there- 
fore misread the evidence in this res- 
pect. The High Court also misread the 
statement of Balbir Singh when it obser- 
ved that he had admitted that he did 
not “know” whether the disclosure state- 
ment (Ex. P. O.) was recorded at the 
police station before the articles were 
recovered or thereafter. Here again a 
reference to Balbir Singh’s statement 
shows that what he stated was that he. 
did not “remember” if the disclosure 
statement was recorded before or after 
the recovery. He however proved state- 
ment Ex. P. O. and admitted that he 
attested it. He also stated that his own. 
statement was recorded after the reco- 
very. It was not found possible to point 
out any inconsistency in his version in 
that statement and his statement in the 
trial court. The High Court therefore 
clearly fell into an error of record in 
reaching the conclusion that the state- 
ment of the Sub-Inspector was belied by 
the statement of the witness, 


24. The High Court has observed in 
this connection that Balbir Singh (P.W. 7) 
has stated that there were certain 
footprints near the place where the 
money was recovered, but no moulds 
were prepared by the police even though 
it was incumbent for it ta do so. We 
have gone through the statement of 
Balbir Singh, but he has not made any 
such statement. If however anything 
turned on the failure to take the moulds 
of the footprints at the place where the 
money was recovered, the proper course 
for the defence was to cross-examine 
the Investigating Officer concerned in 
that respect, but that was not done. 
The High Court has disbelieved the 
statement of Balbir Singh (P. W. 7) for 
the further reason that he had been 
convicted on some occasions and his 
explanation that he had gone to the 
police station to inquire from the Sub- 
Inspector whether they should continue 
to depute men to keep watch on electri- 
City installations and the Sub-Inspector’s 
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. reply in the negative, had not been en« 
tered in the record of the police station, 
The High Court has obviously. relied in 
this respect on Balbir Singh's statement 
that no entry was made in the daily 
diary about his visit and inquiry from 
the Sub-Inspector, but it was not noticed 
by the High Court that Balbir Singh 
was not in a position to depose anything 
about the making or not. making of an 


entry in the police diary. That was.a. 


matter which could be established by 
cross-examining the Sub-Inspector ot 
by producing any other evidence which 
could show that the entry had not been 


made in the daily diary. So here again © 


the High Court cannot be said to have 
read the evidence on the record cor« 
rectly. 


25. The High Court has gone to the 
extent of recording a finding that the 
disclosure statement Ex. P. O. was in- 
voluntary as the respondent was “inter- 
rogated for several hours after his 
' arrest”, and was hit by Section 24 of 
the Evidence Act. The fact however 
remains that even the respondent has 
not stated that he was compelled to 
make the disclosure statement, and there 
is no other evidence to show that this 
‘was so. The High Court has arrived at 
_its conclusion to the contrary’ on the 
basis of the statement of Harnek Singh 
(P. W. 19). The relevant portion of 
that statement reads as follows :— 


“On 2ist June, 1974, I interrogated 
him where he was arrested. He was 
then taken to Roranwali and was inter- 
rogated there in the presence of many 
‘persons. From there we returned to 
police station at 10.30 P.M. On 22nd 
June, 1974 he was again interrogated 
at the police station. But no other per- 
son was present at the time of the in- 
terrogation. He did not give any dis- 
closure statement that day. He was 
interrogated regarding the handle of the 
knife. On 28rd June, 1974, I started in- 
terrogating the accused at about 12 noon. 
The witnesses came to the police station 
of their own accord. I interrogated 
him for about two hours.” 


Three facts therefore emerge from the 
statement: (i) that the total period of 
interrogation’ was about two hours, 
(ii) the interrogation was made in the 
\presence of many persons, and (iii) the 
interrogation was regarding the dis- 
lcovery of the handle of the knife of 
which the blade was found lying near 
the dead body.: There was thus no-ev- 
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idence on the record to justify the find- 
ing of the High Court that the respon- 
dent was interrogated for several hours 
and that his disclosure statement was 
involuntary so as to attract Section 24 
of the Evidence Act. As it is, the ev- 
idence on the record was sufficient to 
show that the ‘statement was not only} ` 
voluntary but it fell within the purview 
of Section 27 of the Evidence Act in 
as much as the “fact discovered” was the 
place from which the various articles 
were produced by the respondent and 
his knowledge of it. As the information 
given by the respondent ‘related to that 
important fact, it was clearly admissible 
under Section 27 of the Evidence Act, 
Moreover the actual recovery of the 
currency notes, the. ring and the purse 
in pursuance of the information given 
by the respondent, and at his instance, 
was sufficient guarantee of the truth of 
that information and it could safely 
have been relied upon by the High 
Court. The High Court misread the 
evidence on the Pored: in pag a con~ 
trary view. 


26. The disclosure statement led to 
the recovery of clothes in bag Ex. P. 8 
and a shoe underneath the cotton ‘sticks’ 
in the kiln near the ‘phirni’ of village 
Khankhanwali vide memorandum Ex. P, 
Q. Then there was the recovery of a 
bundle of currency notes of the value 
of Rs. 4142/- on top of which was the 
currency note Ex. P. 10 of Rs. 100/- 
which was suspected to have some fin- 
gerprints, the ring Ex. P. 1 bearing the 
initials of Nishan Chand, and the purse 
Ex. P. 9 containing the library card of 
R. S. D. College, Ferozepur, with the 
address of the. respondent. All these 
were : found tied in a handkerchief 
which was dug’ out by the. respondent 
at a place near the water lift in the 


-middle of the way leading from village 


Khankhanwali- vide memorandum Ex. 
PR. The High Court brushed aside all 
this highly incriminating evidence simply 
on the ground that the respondent had 
stated {in his statement under Sec. 313 
Cr. P. C.) that the purse was taken by 
the Sub-Inspector at the time of his 
arrest and he had obtained Rs. 4000/- 
from his relations on the pretext that he 
would get him discharged but later on 
fastened a false case.on him. The High 
Court went on to say that it was highly 
doubtful if the respondent would have 
buried such a big amount of money and 
the ring in a field’ situated in another 
village when he could have concealed 
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them in the land or building of his 
maternal-uncle in village Roranwali. 


The High Court lost sight of the fact 
that while on one side there was 


the testimony on oath which was sub- . 


jected to cross-examination, on the 
other there was the bare statement of 
- the accused. The High Court could not 
reasonably have doubted the recoveries 
simply because the property was found 
buried in a field in another village and 
not in the land or building of his mater- 
nal-uncle. As is obvious, the reasoning 
of the High Court was nothing more 


than a conjecture, for which there was 


no evidence or justification. The respon< 
dent-was anxious to hide the ill gotten 
property as soon as possible, and the 
fact that it was recovered in pursuance 
of his information under Section 27 of 
the Evidence Act, and at his instance, 
by his digging out the place where it 
lay buried, was quite sufficient to prove 
the. genuineness :of the recovery. It :ap~ 
pears that as the -High. Court had reach- 
ed the -conclusion -that- the information 
under Section 27 was involuntary and 
was not admissible in evidence, it did 
not find it possible to attach any impor- 
tance to the recovery of the articles in 
pursuance of that information. 


27. The High Court has dishelieved 
the statements of Mohan Lal (P. W. 5) 
father of the deceased, and Kartar Singh 
(P. W. 17) goldsmith of Lambi, that ring 
Ex. P. 1 belonged to the deceased. “The 
statement’ of Mohan Lal has been dis- 
believed on the ground that he did not 
know the name of the person who pre- 
pared it, he could not tell the date of 
its preparation,. he did not identify the 
ring at a. test identification and he did 
not state in the first information report 
that his son Nishan Chand was wearing 
the ring. We have gone through the 
evidence and it appears that the High 
Court did not read it correctly. Mohan 
Lal has stated that the ring was got 
prepared by his son Nishan Chand in 
village Lambi two or four months be< 
fore the incident, He was not therefore 
in a position to name the: goldsmith or 
to give the date of its preparation. The 
ring was not put up for test identifica- 
tion and there was therefore-no evidence 
to show that Mohan Lal did not identify 
it “from the other rings of the same 
kind.” As regards the omission from the 
first information report of the fact re- 
garding the wearing of the ring by 
Nishan Chand, the High Court did not 
take into consideration that part of 
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Mohan ` Lal’s statement where he had 
stated that as his wife did not tell him - 
that Nishan Chand was wearing the ring, 
he could not mention that fact in the 
report. Moreover his wife did not ac- 
company him to the police station. 


28. The High Court. disbelieved the 
statement of Kartar Singh (P. W. 17) 
for the reason that he did not pay in- 
come-tax or sales-tax and had admitted 


- that there was no special mark on the . 


ring to show that it had been prepared 
by him. In taking that view the High 
Court lost sight of the fact that Kartar 
Singh was a goldsmith of a village like 
Lambi and, in the absence of the ev- 
idence to the contrary, he could not have 
been disbelieved merely because he did 
not pay income-tax or sales-tax. The. 
statement of Kartar. Singh that he pre- 
pared. ring Ex. P. 1, eight or nine 
months before the . recording of his 
statement, at the instance of Nishan 
Chand, and that the inscription thereon 
was made-under Nishan Chand’s instruc- 
tions, was quite clear and categorical, 
and could not. have been rejected in the 
absence of evidence to the contrary. It 
is true that the ring did not. bear any 
special mark. to show its preparation by 
the witness, but the High Court did not 
read that part of Kartar Singh’s state- 
ment where he had stated that he had 
started working as a goldsmith from the 
age of 12 years and that although he 
had prepared many rings, he could tell 
which ring was prepared by him on 
seeing it. There was therefore no justi- 
fication for rejecting Kartar Singh’s 
evidence and for dubbing him as a 
“highly unreliable” witness, 


29. As has been stated, the purse Ex. 
P. 9. was also recovered at the instance 
of the respondent along with ring 
Ex. P. 1 and the currency notes and the 
fact of its recovery could not have been 
rejected merely on the basis of the res- 
pondent’s statement under Section 313 
of the Code of Criminal Procedure that 
it had been taken by the Sub-Inspector 


‘from his pocket at the time of his arrest. 


Apart from the fact that the explana- 
tion of the respondent was quite impro- 
bable, we find that he has not found it 
possible to establish it by any evidence 
on the record. The purse was of black 
coloured plastic on which Government 
College, Mukhtsar, was written in Pun- 
jabi and English and i contained a 
library card of R. S. D. College, Feroze- 
pur, on which the -address of the res- 


1192 S.C. {Prs, 29-35] Mohan Lal v. Ajit Singh (Shinghal J) . > 


pondent was written in English. The 
fact that the purse was found tied in 
the same handkerchief along with the 
ting Ex, P, 1 and the currency notes, 
could leave no room for doubt that it 
belonged to the respondent and all the 
recovered articles were in his possession 
soon after the incident. 

30. As has been stated, the bundle of 
currency notes, which was recovered at 


the instance of the respondent contained . 


the hundred rupee currency. note (Ex: 
P. 10) No. AD 53007632 with finger- 
prints thereon. The High Court reject- 
ed that important piece of evidence on 
the grounds that Balbir Singh (P.W. 7) 
did not state that the currency note had 
fingerprints, it was not explained why 
the currency note wes not- sent to the 


Finger Print Bureau immediately, why it - 


was sent there after the arrest of the 
respondent along. with his specimen 
impressions, and also because there was 
no proof that the specimen fingerprint 
-impressions were of the respondent and 
there was no evidence to show on what 
date they were taken. The High Court 
has once again made a reference to the 
statement of the respondent under Sec- 
tion 313 of the Code of Criminal Proce- 
dure that the Police took his fingerprint 
impressions on the currency note while 
he was in police custody, and rejected 
the report (Ex. P. BB) of the Director 
Finger Print Bureau, Phillaur. - -> 


- 31. We have gone through the state- 
ment of Balbir Singh (P. W. 7) and we 
find that he has clearly stated that “one 
currency note 
marks”.. The High Court therefore mis~ 
read the evidence in this respect also. 


32. The other reason about not send- 
ing the currency note to the Finger 
Print Bureau until aiter the arrest of 
the respondent, is equally untenable be- 
cause the High Court lost sight of the 
fact that the currency note was recover~ 
ed on June 23, 1974, 
arrest of the respondent, and there was 
nothing wrong if it was sent along with 
his specimen fingerprints which had 
necessarily to be obtained by making an 
application to a magistrate, 


33. The specimen impressions Ex, PE./ 
2 of the fingers of the respondent were 
taken by the Muktsar Magistrate on 
June 28, 1974, Question No. 28 was 
asked of the respondent whether that 
was so, and he gave a categorical reply 
that the evidence in that respect was 
“correct,” The High Court therefora 


contains fingerprint- 


only after the. 
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again did not read a material part of’ 
the record in taking the contrary view. 
The High Court seems to have accepted 
the statement of the respondent that the 


_ Police took his finger impressions on the 


currency note while he was in Police 
custody, but it not. only lost sight of 
the fact that there was no evidence to 
that effect, but also of the fact that the 
prosecution had- succeeded. in proving 
the recovery by the reliable evidence on 
the. record. Moreover if the Police had 
forcibly. taken the fingerprints. none of 
them would have been faint or smudged. 
or on the printed or written portion of 
the -note, . Se 


34. It will be recalled that Dr. P. K, 
Narang (P. W. 1) performed the post- 
mortem examination on the body of 
Nishan Chand, and the High Court has 
taken the view that his evidence showed 
that the injuries could: not have been 
inflicted with the knife of which Ex, 
P: 3 was the blade and that- “possibly 
three types of weapons were used to 
cause injuries.” We have gone through 
the statement of Dr, Narang (P. W. 1). 
What the has stated is that some of the 
injuries were caused by a sharp pointed 
weapon, one injury by a sharp-edged 
weapon and’ injuries Nos, 10, 11 and 12 
by a blunt weapon, The witness clari« 
fied that injuries Nos, 11 and 12 could 
be caused by a fall, and injury No. 10 
being a linear abrasion could be caused 
by the point of any substance. As re« 
gards the incised injuries, the witness 
has stated that it was not necessary that 
the stab wounds could have been caused 
by a weapon of which both the edges 
were sharp. The presence of those in~ 
furies could not therefore justify the 
inference of the High’ Court that they. 
required three types of weapons. Blade 
(Ex. P. 3) was sent ‘to the Chemical 
Examiner to the Government of Punjab 
and his report Ex. P.-AA contains a 
diagram of its shape, which clearly 
shows that it was a peculiar blade with 
a pointed end as well as a sharp blade, 
The High Court therefore erred in hold- 
ing that the injuries which were. found 
on the person of the deceased, could not 
have been inflicted with a knife having 
Ex. P, 3 as its blade, ` 


35. The High Court rejected the pro- . 
secution evidence for the further reason 
that the bicycle of the deceased, which 
was lying on the road, was not in a 
damaged condition and did not have blood- 
stains, and also. because the respondent 
could not have dragged the deceased 
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alone to a distance of 50 or 60 ‘karams’ 
and inflicted all the injuries with his 
knife, Here again, the High Court went 
beyond the record because it was not 
‘the case of the prosecution that the 


bicycle was damaged at the time of the. 


incident, or that it was stained _ with 
blood, or that the incident took plece 
near the place where the bicycle was 
found by the witnesses so as to have 
blood: stains near it. i 
the case of the prosecution that the res« 
pondent dragged the deceased to a 
distance of 50 or 60 ‘karams’ from the 
road. As regards the infliction of the 
injuries by the respondent singly, there 
was no reason for the High Court to 
think that that was not possible. Blade 
of the knife was recovered near thé 
dead body of Nishan Chand, without the 
handle, and it is not disputed before us 
that it was stained with human blood, 
We have made a reference to the dias 
gram of the knife and the fact that it 
had a pointed end and a sharp edge, 


Dr. Narang (P. W, 1) has stated that 


the first two injuries were stab wounds 
.on the left side of the forehead and 
` the left temporal region, and were’ in~ 
dividually sufficient to cause death. Thay 
could be caused by a sharp pointed 
weapon and there was nothing to pre- 
vent a single person from inflicting one 
of those injuries initially and disabling 
the victim of his capacity to resist there- 
after, It is the case of the prosecution 


that the deceased and the respondent . 


were friends and were moving about on 
the bicycle of the. deceased. The de- 
ceased must therefore have been caught 
unawares when the respondent dealt 
him the first fatal blow on a vital part 
of the body and would not have been 
in a position to resist him thereafter. 
The .handle of the knife gave way, and 
nee also. showed that it was used with 
orce, : 


36. .It would thus appear that the 
High Court committed the aforesaid 
serious errors in reading the evidenze 
on the record and very often based its 
findings on mere conjectures. Its fini- 
ing that the prosecution had failed to 
“connect the accused with the commis- 
sion of the crime” is quite incorrect and 
roust be set aside, 


37. 
dent in this case is circumstantial. We 
have discussed a part of it while exa« 
mining the findings of the High Court, 
and it will be enough to mention those 
facts and circumstances which have 


It was also rot.. 


The evidence against the respon- ` 
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been established against the respondent 
beyond any doubt, . 


38. It has been stated by Mohan Lal 
(P. W. 5) that his son Nishan Chand and 
the respondent had good relations with 
each other and that they left for Mal- 
out on. June 17, 1974, together, on 
Nishan Chand’s bicycle, This has in 
fact not been disputed before us. We 
have examined the evidence regarding 
the collection of at least Rs. 1523/- by 
Nishan Chand from Balli Singh (P. W. 11) 
and Budh Singh and have given our 
reasons for the finding that the deceas-. 
ed had at least that much money with 
him when he and the respondent met 
Inspector Gurdev Singh (P, W, T4) at 
Malout, The prosecution has in fact led 
fits evidence to prove that the deceased 
had collected Rs, 4156/- on that day, 
but as a matter of abundant caution we 
have left out two of those collections in 
holding that at least Rs, 1523/- had been 
collected by him. We have also made. 
a mention of Gurdev Singh’s statement 
that the deceased asked him to get a 
sum of more than Rs, 2000/- deposited 
in the Cenrtal Co-operative Bank at 
Malout in the presence of the respon- 
dent and his inability to do so as the 
cash had been closed. The allegation of 
the prosecution that the respondent com- 
mitted the murder of Nishan Chand for: 
the purpose of robbing him of the money 
has been established by the fact that | 
Rs. 4142/- were actually recovered at the 
instance of the respondent, in pursuance 
of the information furnished by him in 


.Ex. P. O on June 23, 1974, and at his 


instance within two days of his arrest. 


39. The respondent has himself ad- 
mitted that he and the deceased went to 
village Lambi on June 17, 1974, at 7.30 
am, and then went to Malout. Ins- 
pector Gurdey Singh (P. W. 14) has 
stated that his aforesaid talk with 
Nishan Chand in the presence of the 
respondent took place when they met 
him at Malout after 3 p.m. on June 17, 
1974. The respondent stated in the trial 
court that he left Nishan Chand at 
Malout at 10 am, He did not however 
lead any evidence to prove his conten~ 
tion, which has in fact been disproved 
by the statement of Inspector Gurdev 
Singh that they were together with him 
until some time after 3 p.m, that day. 
The deceased was not seen alive after 
he had met Inspector Gurdev Singh in 
the company of the respondent and the 
categorical statement of the Inspector 
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Gurdev Singh that they both went away 
leaves no room for doubt that that was 
the last occasion when they were seen 
together. Mohan Lal (P. W. -5) has 


stated that neither his son Nishan Chand 


nor the respondent returned to the 
village in. the evening, and the next day 
his son’s bicycle was ‘ound lying on the 
` “pakka” road going from Roranwali to 
Sikhanwala and WNishan Chand’s dead 
body was also found nearby. 


40. The respondent tried to take the 
plea, in his statement in the trial court, 
that he was at Ferozepur on the night 
of the alleged incident as he had gone 
there to meet his elder brother who was 
a conductor in the Punjab Roadways. 
He did not however lead any evidence 
in support of that statement. On the 
other hand, Sub-Inspector Harnek Singh 
(P. W. 19) has stated that after record- 
ing the first informetion report he made 
a search for the respondent .in villages 
Roranwali and -Khankhanwali and even 
stayed in village Khankhanwali for the 
night. 
respondent could be arrested only on 
June 21, 1974, at about 8 p.m. near vil~ 
lage Fatuekhera. The respondent has 
not succeeded in’ explaining his absence 
or his movements during the intervening 
Period and has failed in his attempt to 
establish his presence at Ferozepur on 
the fateful night. A halting attempt 
was made by the respondent to set up 
the explanation that he was produced be- 
fore the police on June 18, 1974, by his 
relation Hazara Singh, but he did not find 
it possible to establish it also, 


41. We have referred to our finding 
that the respondent voluntarily made -the 
disclosure statement Ex. P-O on June 23, 
1974, and Rs. 4,142/- in currency notes 


(including currency note Ex. P-10 having’ 


fingerprints), ring Ex. P-1 and purse 
Ex. P-9 were recovered in pursuance of 
‘that information, tied in a handkerchief, 
when the respondent dug them out from 
a place near the water lift in the middle 
of the way going from Khankhanwali to 
Roranwali, The ring Ex. P-I bore the 
initials of the name of the deceased and 
the purse Ex. P-9 contained enough 
particulars to show that it belonged to 
the respondent and to no one else. In 
fact the identity of the purse, as his own 
property, has been admitted by the res- 
pondent in his statement in the trial 
court where he merely contended that the 
purse containing his address was taken 
by the Sub-Inspector from his -pocket at 
the time of his arrest, As has been 


He has stated further that the 


ALR. 


stated, he could not establish that cons 
tention, and. we have no doubt that it is 
quite false, : 


, 42. As regards the 
Rs. 4,142/-, all that the respondent could 
contend was that after his arrest the 
Sub-Inspector asked his relations to give 
him Rs. 4,000/- on the pretext that he 
would get him discharged from the case, 


and that his relations contributed the. 
‘amount and handed it over to the Sub- 


Inspector who later on “foisted the 
amount on me to implicate me falsely in 
this case.” Apart from the fact that the 
respondent has not led any evidence to 
prove his contention, we find that the 
prosecution has succeeded in proving 
beyond doubt that the hundred rupee 
currency note No, AD 53007632, which 
was on the top of all the currency notes 
which’ were recovered at the instance of 
the respondent, bore fingerprints at least 
one of which has been found to be of the 


respondent and of no one else, 


.43. We have given our reasons for 
rejecting the statement of the responden# 
that the police got his finger impressions 
on the currency note while he was in cus« 
tody at the police station. The respondent 
was an educated man who was employed 
as the Secretary of the local Co-operative 
Society and who had an influential ma~ 
ternal uncle. The police ‘could not there« 
fore have obtained his Fingerprints in 
the manner alleged by him and the res~ 
pondent would have resisted any such 
attempt to create irrebuttable evidence 
against him of a serious charge like 
murder and he or his uncle could have 
exposed it immediately, 


` 44, We have examined the evidence of 
the prosecution regarding the taking of 
specimen fingerprints of the respondent,, 
their comparison and examination with 
the fingerprint on the currency note by 
the Director, Finger Print Bureau, Phil- 
laur, and his report Ex. P-BB. As the 
impression mark A on the currency note 
was partly smudged and partly on the 
design and the printed writing, it was 
photographically enlarged along with the 
right middle finger Impression of the res- 


pondent, and the two photographic en- 


largements were marked A/A and I/t 
respectively. The Director has giyen the 


‘opinion that the photographically en< 
larged impression marked AJA was 


“partly smudged but, otherwise, it is 
comparable and there exist sufficient {not 
less than 8) points of similarity i.e, 
matching ridge characteristic details in 


recovery of 


A 
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their Identical sequence, without any 
discordances, between its .comparable 


portion and the corresponding portion of 
the photographically enlarged right 


middle finger impression of Ajit Singh - 


marked I/l. The Director has further 
stated that he had graphically shown the 
8 points of similarity “in their same 
form and position” and had indicated the 
“nature, direction and sequence of each 
point” in its relevant circle. He has ex- 
pressed the categorical opinion that so 
many points of similarity could not be 
found to occur in impressions of diffe- 
rent thumbs and fingers and that they 
were therefore “identical” or were “of 
one and the same person.” There were 
other impressions also on the currency 
notes, but they were either sufficiently 
smudged and partly interfered with by 
the design and the printed matter or 
were sufficiently faint and were reject- 
ed as unfit for comparison, 


45. Nothing substantial has -been 
urged to challenge the opinion of the 
Director of the Finger Print Bureau, and 
all that has been argued is that as there 
were only 8 points of similarity, there 
was not enough basis for the expert’s 
opinion about the identity of the- finger- 
prints. Reference in this connection has 
been made to B. L. Saxena’s “Identifica- 
tion of Handwriting, Disputed Documents, 
Finger Prints, Foot Prints and - Detection 
of Forgeries”, 1968 Edition, page 247, 
Walter R. Scott’s “Fingerprint Mecha- 
nics” page 62, and M. K. Mehta’s “The 
Identification of Thumb Impressions and 
the Cross-Examination of Finger Print 
Experts” 2nd Edition, page 28. We have 
gone through these books but they do 
not really support the argument of the 
learned counsel for the respondent. While 
referring to the old practice of looking 
for a minimum of 12 identical charac- 
teristic details, Saxena has admitted that 
the modern view is that six points of 
similarity of pattern are sufficient to 
establish the identity of the finger- 
prints. Walter Scott has stated that “as 
a matter of practice, most experts who 
work with fingerprints constantly satisfy 
themselves as to identity with eight or 
even six points of identity.” Mehta has 
also stated that in the case of blurred 
impressions the view. of some of the 
Indian experts is that if there were three 
identical points. they would be sufficient 
to prove the identity, 


46. There is no gainsaying the fact 
that a majority of fingerprints found at 
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crime scenes or -crime articles are par- 
tially smudged, and it is for the ex- 
perienced and skilled fingerprint expert 
to say whether a mark is usable as 
fingerprint evidence. Similarly it is for 
a competent technician to examine and 
give his opinion whether the identity 
can be established, and if so whether 
that can ‘be done on eight or even less 
identical characteristics in an appropriate 
case. As -has been pointed out, the 
opinion of the Director of the Finger 
Print Bureau in this case is clear and 
categorical and has been supported by 
adequate reasons. We have therefore no 
hesitation in accepting it as correct. 


47. It will be recalled that the ex~ 
planation of the respondent about the re- 
covery of Rs, 4,142/- from his purse 
Ex. P-9 is quite unsatisfactory. He has 
not found it possible to give any expla- 
nation why the deceased’s ring Ex. P-1 
was found tied with those articles in his 
handkerchief, We have no doubt that 
the recovery of these articles is a strong 
piece of circumstantial evidence against 


48. The prosecution recovered some 
blood stained clothes and shoes also and 
led its evidence regarding the taking of 
the moulds, and their comparison. We 
do not however think it necessary to 
examine ` it as it cannot be said to be 
quite clear. 


49. The recovery of the incriminating 
articles in pursuance of the respondent's 
information is an important piece of 
evidence against him. As has been held 
by this Court in Baiju v. State of Madhya 
Pradesh, Criminal Appeals Nos. 128 and 
129 of 1977 decided on January 19, 1978: 
(reported in AIR 1978 SC 522) the ques- 
tion whether a presumption should be 
drawn against the respondent under 
illustration (a) of S. 114 of the Evidence 
Act is a matter which depends on the 
evidence and the circumstances of each 
case. The nature of the recovered arti- 
cles, the manner of their acquisition by 
the owner, the nature of the evidence 
about their identification, the manner in 
which the articles were dealt with by 
the accused, the place and the circum- 
stances of their recovery, the length of 
the intervening period and the ability or 
otherwise of the accused to explain the 
recovery, are some of those circum- 


stances. As the ring Ex. P-1-was made 
of gold and -bore the. initials of the de- 
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ceased, and the goldsmith Kartar Singh 
(P. W. 17) had established its identity, 
there could be no doubt whatsoever that 
it belonged to the deceased, It is also a 
matter of great significance: that it was 
found tied in a handkerchief along with 
the other two highly incriminating arti- 
cles, namely, the finger marked currency 
note Ex. P-10 and the respondent’s purse 
Ex.. P-9 about whose identity there can 
possibly be no reason for. any. doubt. The 
_ respondent knew that he would. be 
suspected of the crime because the de~ 
ceased was last seen ‘in his company; and 
the fact that he buried the articles near 
the water lift in the middle of the way 
leading from Khankkanwali to his vil- 

lage Roranwali shows that he wanted the 
- articles to lie there until he could feel 
reassured enough to dig them out. It 
however so happaned that he ‘was 
suspected from the vary beginning, was 
arrested within four days and gave the 
information within the next two days 
which led to the discovery of an im~< 
portant fact within the meaning of S. 27. 
of the Evidence: Act. It must therefore 
be held that the incriminating articles 
. were acquired by the respondent at one 
and the same time and that it was he 
and no one else who had robbed the de~ 
ceased of the money and the ring and 
had hidden them at a place: and in a 
manner which was known to him. Then 
there is the further fact that the respon- 
dent was unable to explain his posses- 
‘sion of the ring and the money and did 
not even attempt to do so. The currency 
note Ex. P-10 was found on the top of 
the bundle of currency notes of the value 
of Rs. 4,142/-, and we have given our 
reasons for holding that it bore the res~- 
pondent’s fingerprint, It will be recalled 
that the deceased was undoubtedly in 
possession of currency notes because of 
the realisations he had made from the 
debotrs of the Co-operative Society anly 
‘Ja little while earlier, and the fact that 
the respondent hid the notes after tying 
them in a handkerchief, shows that he 
knew that their posssession with him 
would be incrimineting and wunexplain- 
able. The intervening period between 
.{the loss of the money and the ring by 
the deceased and their recovery was not 
more than six days, which was quite a 
short period. Ali these facts were nof 
jonly proof of robbery but were presump-~ 
tive evidence of the charge of murder as 
well, -Reference in this connection may 
be made to the decisions in Wasim Khan 
v, The State of Uttar Pradesh, (1956) SCR 


“Union of India v, Gosalia Shipping Pvt. Ltd, 


A.I R. 


191 : (AIR 1956 SC 400); Tulsiram Kanu 
v, The State, AIR 1954 SC 1; Sunderlal 
v. The State of Madhya Pradesh, AIR 
2954 SC 28: Alisher v. State of Uttar Pra~- 
desh, (1974) 4 SCC 254 : (AIR 1974 SC 
1830) and Baiju alias Bharosa v. State 
of Madhya Pradesh (supra), i 


50.. In fact if has not been disputed 


- before us that if the respondent’s pos~| 


session of the incriminating articles was 
held proved, the circumstantial evidence 
against him would be sufficient to justify 
the trial court’s finding that he was 
guilty of the offence under S. 302 for 
committing the murder of Nishan Chand 
and the offence of robbery under S. 392 
read with S, 397, I. P, C. 


51. For the reasons mentioned above, 
the appeal is allowed, the impugned 
judgment of the High Court is set aside 
and respondent Ajit Singh is convicted 
of the offences under Ss. 302 and 392/397, 
I. P. C. In the circumstances of the case, 
we think it sufficient to sentence him to 
imprisonment for life for the offence 
under S. 302, I. P. C. and to imprison- 
ment for seven years for the offence 
under S. 392/397, I. P. C. Both the 
sentences will run concurrently. 


Apreal allowed, 
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Y. V. CHANDRACHUD, C. J, 
P. N. BHAGWATI AND D. A. DESAI, JJ, 


Thè Union of India, Appellant v. 
Gosalia Shipping Pvt. Ltd., Respondent, 


Civil Appeal No, 1715 of 1972, Dj- 
5-5-1978, 


Income-tax Act (43 of 1961), S. 172 (2) 
— Non-resident company —— Charter- 
party agreement — Time-charters. — 
Payment for use and hire of ship — Does 
not amount for carriage of goods — 
S. 172 not attracted... Wg is 


The tax under S. 172 (2) is applicable 
if the amount which the time-charters 
has agreed to pay to the owners of the 
ship is payable “on account of” the 
carriage of goods. In order that it may 


' be said that the amount is payable on 


account of the carriage of goods, if 
EV/EV/C93/78/DVT 


+ 
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would be necessary to show that one is 
the consideration for the other, that is 
fo say, that the payment which the char- 
terers had agreed to make to the owners 
of the ship was in consideration of the 
carriage of goods, If the charterers are 
liable to pay the amount irrespective of 
whether they carry the goods or not, it 
would not be the amount payable on 
account of the carriage of goods, Char- 
terparty need not necessarily be an 
agreement for the carriage of something 
like goods, passengers, livestock or mail. 

(Paras 5, 8, 9} 


Where clauses of the Charterparty 
show. that a non-resident company took 
the ship from its owners (also a non- 


resident) on a time-charterparty; that. 


the owners were entitled to payment for 
the use and hire of the ship; that the 
amount was payable irrespective of what 
use the ship was put to by the time- 
charterers or indeed, whether it was put 
to any use at all, held that no part of 
the payment can be said to have been 
made on account of the carriage of 
goods. Thus an assessee — a shipping 
agent — who had taken guarantee for 
payment of tax on behalf of the time- 


charterer — a non-resident company — - 


would not be liable for tax when the 
ship was engaged by the non-resident 
company on use and hire basis for carry- 
ing goods from Indian port. 1972 Tax 
LR 286 (Goa) Affirmed, (Para 10) 


Mr..V. S Desai, Sr. Advocate (Miss A. 
Subhashini, Advocate with him), for Ap- 
pellant; Mr. S. T. Desai, Sr.. Advocate 
(M/s. M. V. Shah and R. P. Kapur, Advo= 
cates with him), for Respondent, 


Y. V. CHANDRACHUD, C. J.:— The 
respondent, Gosalia Shipping Private 
Limited, which is a company incorporat- 
ed under the Indian Companies Act does 
the business of Clearing and Forwarding 
and as Steamship Agents. In 1970, res- 
pondent acted as the shipping agent of 
‘Aluminium Company of Canada, Limi- 
ted’ which is a non-resident company. 
The Aluminium Company time-chartered 
a ship “M. V, Sparto” belonging to a 
non-resident company called Sparto 
Compania Naviera of Panama, The said 
ship called at the Port of Betul, Goa, on 
March 1, 1970 where it loaded 13,000 
long tons of bauxite belonging to the 
time-charterers, the Aluminium Com- 
pany. On March 20, 1970 the ship left 
for Alfred port, Canada, The ship was 
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allowed to leave the port of Betul on 


the basis of a guarantee bond executed 
by the respondent in favour of the Presi- 
dent of India, undertaking to pay the 
income-tax payable by the time-char-~ 
terers under Section 172 of the Income- 
tax Act, 1961. On April 15, 1970, the 
First Income-tax Officer, Margao, Goa, 
issued a demand notice to the respon- 
dent for payment of Rs. 51,191 by way 
of income-tax under the aforesaid provi- 
sion. The respondent filed Special Civil 


- Application No. 31 of 1970 in the court 
- of the Judicial Commissioner, Goa, ask- 
-ing for a writ of Mandamus directing the 


Income-tax Officer to withdraw the de- 
mand notice. By a judgment dated 
October 29, 1971, the learned Judicial 
Commissioner allowed the respondent’s 
Writ Petition and passed an order quash- 
ing the demand notice. Having obtain- 
ed from the Judicial Commissioner a 
certificate of fitness to appeal to this 
Court under Article 133 (1) (b) and (e) 
of the Constitution, the Union of India 
has filed this appeal, 


2. The question as to whether the 
respondent is liable to pay the income- 
tax demanded of it by the Income-tax 
Officer, depends for its decision on the 
construction of S. 172 of the Income-tax 
Act, 1961, which read as follows at the 
relevant time: í 


“172, (1) The provisions of this section, 
shall, notwithstanding anything contain- 
ed in the other provisions of this Act, 
apply for the purpose of the levy.and 
recovery of tax in the case of any ship, 
belonging to or chartered by a non- 
resident, which carries passengers, live- 
stock, mail or goods shipped at a port 
in India, l 


(2) Where such a ship carries passen- 
gers, live-stock, mail or goods shipped 
at a port in India, one-sixth of the 
amount paid or payable on account of 
such carriage to the owner or the char- 
terer or to any person on_his behalf, 
whether that amount is paid or payable 
in or out of India, shall be deemed to 
be income accruing in India to the owner 
or charterer on account of such carriage, 


(3) Before the departure from any 
port in India of any such ship, the master 
of the ship shall prepare and furnish to 
the Income-tax Officer a return of the 
full amount paid or payable to the 
owner or charterer or any person on 


1 
+ 
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his behalf, on account of the carriage of 
all passengers, live-stack, mail or goods 


shipped at that port ‘since: the’ last arris 


val of the ship thereat 3 


Provided that where the Incomne-tax 


Officer is satisfied that it is: not possiblé ` 
for the master of the ship to furnish the: 


return required by this sub-section . be- 
fore the departure of the ship from the 
port and provided the master of the ship 
has made satisfactory arrangements for 


‘the filing of the return and’ payment of- 
the tax by any other person on his be- - 
half, the ‘Income-tax: Officer may, if the- 
return is filed within. thirty days -of the- 


departure of the ship, deem the filing 


of the return by the person so authori~ 


sed by the master as sufficient compli~ 
ance with this sub-section. 


(4) On receipt of the return, the In- 
come-tax Officer shall assess. the income 
referred to in sub-section (2) and deter- 
mine the sum payable as tax thereon at 
the rate or rates in force applicable to 
the total income of. a company which 


has not, made the arrangements referred: 


to in Section 194 and such sum shall be 
payable by the master of the ship. 


(5) For the purpose of determining the 
the tax payable under sub-section (4), 
the Income-tax Officer may call for such 
~ accounts or documents as he may re- 


> quire., i 


(6) A port clearance shall not. be 
granted to the ship ‘until the Collector of 
Customs or: other Officer duly authorised 
to grant the same, lis satisfied. that the 
tax assessable under this section has been 
duly paid or that satisfactory arrange- 
ments have been made for the payment 
thereof. 

(7) 
deemed to prevent ‘the owner or char- 
_terer of a ship from claiming before the 
' expiry of the assessment year relevant 
to the previous year in which the date 
of departure of the ship from the Indian 
port falls, that an assessment ‘be made 
of his total income of the previous year 
and the tax payable! on the basis thereof 
be determined in accordance with the 
other provisions of this Act,.and if he 
so claims; any: payment made under this 
section in respect. :of the passengers, 
livestock, mail or: goods shipped ať 
Indian port during | that previous year 
shall be treated as a payment in advance 
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Nothing in this section shall be 
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of the tax leviable for that ‘assessment ae 


year, and the difference between the 


sum so.paid’ and the amount, of tax found ` 
payable by him on- such’ assessment - 


shall be'paid by him or aeninded. to 
him, as the case. may be. AEN 


3. Section 172 occurs 
which. is entitled 
cases” and the sub-heading of the sec« 
tion is ‘Profits of non-residents from ot- 
casional- shipping business”, It creates a 


in Chap, XV. 
“Liability in special ` 


aar 


tax liability’ in respect of occasional .- 


shipping by making a special provision 


.for the levy and recovery of tax in the 


case of a ship belonging to or chartered - . 


by a‘non-resident which carries passen« 
gers, livestock, mail or goods shipped ‘at 
a port in India. The object of the sec- 
tion is to ensure the levy and recovery 
of tax in the case of ships belonging to 
or chartered by non-residents. The. sec- 
tion brings to tax the profits made by 
them from oceasional shipping, by means 
of a summary assessment in which one- 
sixth: of the gross amount received by 
them is deemed to be the assessable 
profit. 
the master of the ship has to furnish to 


‘the Income-tax ‘Officer a return of the 
` full amount paid or payable to the 


owner or charterer on account of the 
carriage of passengers, goods ete., shipped 


‘at the port in India since the. last’ arrival 
In the event: 


of the ship at the port. 
that, to the satisfaction of the Income-tax 


- Officer, the master is unable so to do, 


he has to make satisfactory arrangements 
for the filing of tne return. and payment 
of the tax by any -other person on his 
behalf. A port clearance cannot be grant- 
ed to the ship until the tax assessable 
under the section is duly paid or satis- 
factory arrangements have been made 
for the payment thereof. 


4. The assessee in this case 


Before the departure of the ship, - 


is the l 


Aluminium Company of Canada which’ 


had time-chartered the ship and on 
whose behalf its shipping agent, the res- 
pondent, had executed the guarantee 
bond, Since the Company is a non-resi- 
dent and the ship carried goods which 
were shipped at a port-in India, the con- 
ditions specified in sub-sec. (1) are satis- 
fied and the provisions of S. 172 will 
apply for the purpose of levy of tax, not- 
withstanding anything. contained in tha 
other provisions of the Income-tax Act, 


5. The charging provision is contain= 
ed in sub-sec. (2) of S, 172, the relevant 


1978 
part of which provides that where a ship 
belonging to or chartered by a non-resi- 
dent carries goods shipped at a port in 


India, one-sixth of the amount paid oet 
payable “on account of such carriage” t3 
the owner ‘or the charterer or to any per- 
son on his behalf shall ‘be déemed to be 
income accruing in India to the owner 
or charterer on account of such carriage. 


The ship was delivered to the time-char-" 


terers at Betul, Goa, whereupon they 


loaded it with their own goods to the. 
fullest capacity of the ship. Under the: 


Charterparty, the charterers’ had agreed 


to pay to the owners of the’ ship a sum © 


of 4.50 U.S. dollars per ton on the. total 
deadweight carrying capacity, per caler- 
dar month, commencing on and from tke 
date of the delivery of the ship. The 
short question for consideration is whe- 
ther the amount which the time-char- 
terers had agreed to pay to the owners 
of the ship was payable “on account oz” 
the carriage of goods. : 


6. If any guidance is to be sought 
from the terms of the agreement be- 
tween the parties, the conclusion seems 
inescapable that the amount which the 

_ time-charterers were required to pay z0 
- the owners of the ship was not payable 
on account of the carriage of goods but 
was payable on account of the use and 
. hire of the ship. 


7. The charterparty provided by 
Cl. (4) that the charterers shall pay a 
sum at the rate of 4.50 U.S. dollars on 
the total deadweight carrying capacizy 
of the ship, ‘for the use and hire of the 
said vessel”. It is true that they cannot 
place over-reliance on the form which 
the parties give to their agreement 3r 
on the label which they attach to the 
payment due from one to the other. One 
must have regard to the substance of the 
matter and, if necessary, tear the veil 
in order to see whether the true charac- 
ter of a payment is something other than 
what, by a clever device of drafting, it 
is made to appear. But we see no rea- 
gon to hold that the real intention of tne 
parties was something different frcm 
what the words used by them convey in 
their accepted sense.. The charter party 
was drawn in a standard form approved 
by the ‘New York Produce Exchange’ 
-and there is no warrant for supposing 
that though the payment which the 
Charterers bound themselves to make to 
the owners of the ship was on account 


of the carriage of goods, the parties ce~ 
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-agreement. 
‘to be under the orders and directions of . 


‘the carriage of goods. 
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scribed it as being payable for the use. 
and hire of the vessel, in order to avoid 
the payment of Indian Income-tax. 


8. Indeed, ‘the other terms of the 
Charterparty and the general tenor of, 
the document show that the payment was 
in fact to be made by the time-char- 
terers for use and hire of the ship. Under 
the “agreement, Charterers had the 
“liberty to sublet” the vessel for all or 
any part- of the time covered by the 
‘The Captain of the ship was 


the Charterers as regards- employment 
and agency. And if the vessel be lost, 
money: paid in’ advance and not earned 
was to be returned by owners to the 
Charterers at once. These terms and 
conditions of the contract between the 
parties are not consistent with the theory 
that the charterers were liable to pay to 
the owners any amount on account of 
In order that it 
may be said that the amount was pay- 
able on account of the carriage of goods, 
it would be necessary to show that one 
in the consideration for the other, that 
is to say, that the payment which the 
charterers had agreed to make to the 
owners of the ship was in consideration 
of the carriage of goods. If the char- 
terers are liable to pay the amount ir- 
respective of whether they carry the 
goods or not, it would be difficult to say 
that the amount was payable on account 
of the carriage of goods. Under the 
terms of Charterparty, the owners of the 
ship received the amount as charges for 
the use and hire of the ship. The cha- 
racter of the payment cannot change ac- 
cording to the use to which the charterers 
put the ship or according as to whether 
the ship is loaded with goods in a port 
in India. What is payable as hire charges 
for the use of the ship cannot transform 
itself into an amount payable on account 
of the carriage of goods, by reason of 
the circumstance that the ship was load- 
ed with goods in India. ae 


9. It is relevant, for the decision of 
the question under consideration, that 
the time-charterers loaded the ship at 
Betul, Goa, with their own goods. They 
did not sub-let the ship for the purpose 
of carriage of goods nor did they load 
the ship with goods belonging to a third 
party in which event they might have 
earned some freight on account of the 
carriage of goods. They paid hire charges 
to the owner of the ship for the use of 


ten 


age goods. 
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he: ship and. -sinee they” ‘loaded the ship ; 


. with -their own goods, ‘they réceived 
nothing .on account df the. carriage of. the 
Neither. the. one © ‘nor the other, 
“therefore, received any ‘amount on: ac- 
- “count of the carriage. of: the goods, 


. 40. The: Wéalchess “of the 
advanced by. the apoellant’s counsel’ con- 


‘fsists in its asgumption ‘that the Charter~ 
party - -hag to be an agreement ‘for’ the 
carriage” of something like goods, passen~- 


gers, livestock. or mail. A. contract by 


' Charterparty;:. ; Says, 'B. C. ‘Mitra, in- his: 
“Law. of Carriage ‘by: Bea’ (Tagore Law 


i Lectures 1972), 


tis a contract by which an . entire ship 
‘or some ‘principal part thereof is let to 
`- a merchant who is called the charterer, 


for the conveyance of: goods on a deter-' 


‘mined voyage to one. or more places, or 
until the expiration of a specified period; 
in the former case it is called a ‘voyage 
charterparty’, and in the latter a ‘time 
charterparty’. ” 
A time charter, according to the akon 
fs f 
tone în which the ownership and also 
possession of the ship remain in the ori- 
_ ginal owner whose remuneration or hire 
fis generally calculated at a monthly rate 
on the tonnage of the ship, while a 
voyage charter is a contract to ‘carry 
specified goods on a defined voyage on 
a remuneration or freight usually cal- 
culated according to the quantity of 
cargo carried.” F 


In Carver’s “Carriage by Sea” (Eleventh 
Edn., 1963, page 263), it is stated that 


-eall charterparties are not contracts of 


aoe carriage., Sometimes the ship itself, and 


the. control over her working and naviga- 
tion, ‘are transferred for the time being 
to the persons who use her. In such 


cases the contract is really one of letting : 


the ship, and, ‘subject to the express 
terms of the charter party, the liabilities 
of the shipowner and the charterer to 
one another are to be determined by the 


law which relates to the hiring of ċhat« ` 


` 


“Union of India v, Gosalia Shipping: Pvt.. Lid.. 


argument i 


~ immaterial. 


A.I R. 


tels,. ‘and. not. by: réferénce to: thie liabilix ` 


ties- of carriers ‘and ‘Shippers.’ Hor 


(Seventéenth: Ed, “4964, page 4), charter- 
parties . fall into three main ‘categories: 


According. to Sëruiton. on PE EP ‘ 


(i) charters by demise, (ii) time charters ` 


(not by way “of. demise), and (iii) voyage 
charters. 


they have this in common that the ship- 


- owner’s remuneration is reckoned’ by the 


“Sometimes categories (i) and | 
(ii) are both. referred to as time charters | 
as distinguished from category . (iii), and 


time during “which. the charterer is en- - 
titled to the use of services of his ship.” ` 


The contract in the instant case is of the i; 
whether . 


nature ‘of time-charterparty, 
there is a demise of the ship or not being 
Clause 4 of the charter~ 


tom 


party provides for the payment by the ’ 


charterers “for the ‘use and hire” of the 


vessel at the rate of U. S. -4.50 dollars 


per ton on vessel’s total deadweight 
earrying capacity, per calendar month, 


commencing on and from the date of de-_ 


livery of the ship, “hire to continue until 
the hour of the day of her re-delivery”, 


These clauses of the Charterparty show. 
that the Aluminium Company took thej, 


ship from its owners on a time-charter- 
party, that the owners were entitled to 


payment for the use and hire of the ship,| | 
that the amount was payable irrespective| | 


of what use the ship was put to by thej: 


time charterers or indeed, whether Jit 
was put to any use at all and that no! 
part of the payment can be said to have 
been made on account of the carriage of 


goods. Similies can be misleading but if! 


a hallis hired for a marriage, the charges 
payable to the owner of the place are 
for the use and hire of the place, not on 
account ‘of marriage, 


11. For these reasons we confirm the 
judgment of the learned Judicial Com- 
missioner and dismiss the appeal with 
costs, 


- Appeal dismissed, 





